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Refoluuo. 

llr.4.  IvsTiTiA,  qiwe  torius  imperando,autrcIatc,  vtvcrAndo,  pcr- 

vtiicus  nuctcndo, vdfcbttsdccxcmpliSjVtpuui-* 

ftioi.     Hg^»^a  &  ad.Tqiiacus  ,  Aurhorc  enAo  Li.f.de  0. 

Anim     &SSs^Jm  Vlpianciusderiuatur/./ /«       Non  obftanrc  eo ,  qnod  h.rc notario 

^lerm-   ^^^^^^^  ur.ffJemft.&m.Qupd(:tli  non  lu  coauerubilis  cum  fuo  notato, 

miw-3imuldsin<hn}^ceuooecar>niihicar  cnninuihsfincin0a{»iuaca,<}uaenunimi 

Jliii'^    tnenveciflunum  viderur ,  onni ceftimo-  vimiurisobrineancscuiufinodifiinciulla 

niotanrilCn  ipfiusqi  Imperaroris  luiti-  parencuin>donunocum»  pcccepioiumj 

nianiiaidmodiunperlpicubnitacur.  Scc* 

Qui  in  connariam  dilcedunc  fenten-     Nam  iuni  eft  hocbonjtnotarionts  re- 

riam,  mouencnr  potidlmum  aucoricate  quificumnecenariums  vcfitcum  (uo  no» 

Ciceronis ,  qui  tib.de LL.  iuftiriam  ait,  cffc  tato  conucrtibilis ,  proiit  arguit  Not.irio 

«  obtempcrauoncm  fcriptis  legibus  mili-  Teftainenti  propolitain/roi.l«/?tf.  dete- 

ruusqj  populorum,  vnde  dicendum  vi-  ftMiti».  OrAL  Itemque  noiario  mucui , 

detur,kititiame0epo(lerioremlegibas  propofitain/rmiiii/ftr.fiMlu^ 

aciure,  ac iuftitiam potiu-^  a  uire  ,  quam  oblig. 

Contra,iusaiuftitia,appcllatamelTe.  Qupdautcm  ius  potius  diftiim  eft.\ 

Cui  accedic  ccftimonium  omntum  iubcndo ,  licct  alu  plura  lij;tt  mlia  ,  cius 

Gianiniaococum,ft8Cuentiumiuftiriam,  hanccarionem  reddic  Donelhis ,  qood 

ot^;ineverbi'aiureappellacame(Ie.   Vt  nempeiusjperExccllenciMniintEAomen 

nunc  taceam  alia  fiindamenta ,  tam  ex  iu-  mereatur,cum  in  co  prafter  c^tcra  prard- 

re,quaniexlcci^usphiiolophorumpeti-  puailc&  cfficax,curaiubcnnspoceftas> 

ca,qwrreoenfiu&refiicauililkf.fMAf.f.lL  oimiuil&is  aucoricas.  Pofterioremodo 

Widr.re/oLiitr.eiuil.  ins  acceptum  ,  quo  rciliccr  artcm  iuris, 

Mihi  lentcntia  Autoris  noftri,  qux  er-  (eu  iurisprudentiam  figniHcat,  redc  dici- 

iam  communis  eft  ,  arca  propofitam  turdcrccndcccaiufticia,&hac  poftenus 

concrooer(iam  perplaccc  ,  quod  ncmpe  eOe  ,  idquodCdactus  hoc  argumcnco 

diftiitt^ehdnmfitinteriusconftitutimi,  pcobat  :  Omnisy  inc\uitf4rsfifimtr^ 

fiue  id  quod  (emper  iquum  8c  bonum  eo  ,  quod  arre  tlU  i  on!iu:tur  :  lam  vcr^ 

eft,  &:intcrius,  quodarcemiuns(eu  iu-  arcc  iutis  ,  (cuartc  iHun  &  boni  conri- 

rispiudenciamdcnocat, itavtpriorimo-  nerar  iu(titia.£rgo  u:s,quatcnusacccm 

domsacceptum,iion^iu(Hciaderiuetttr  fignificar^pofterius  eftiulliria. 
(cdaiul)tndo,\^cuiuspoteftasfitpr;rci-      Atquc  noc  ipfum  voluilte Vlpianura 

percea &  uibcrc,  qiLT Rcipub. aut priua-  \r\d.l.  i.  colligirin'  cxinlo  lci^is  coiucxcu : 

tunruntvtiiu:  idque vclvcrbis  aUolucc  cum  cuuu  iunsconiiiltus  dmlic:  :  uut 
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hoccftprarceptisiurisjopcramdanirum  tates  &  interpp.  rcprchcnfioncs  me» 

nolle  oponere  ,  vndc  nomen  mns  dc-  tamen  iudicio  laluan  &  defendi  com- 

Icendac ,  inconcinendfiibiidL    IttS^iiir  mode  poceft ;  (i  pnmo  obfcruauenmus 

ftRiadeicenderc  >  huicque  icenini  ^  Vc-  per  cwftantem  &  perpttum  nlmtMtm , 

ftijpo  fubiungir.    lus  c(Te  anem  acqui  niliil  aliuddcfignari  ,  quamhabirum}fic 

&  boni ,  vr  ua  &  anrcccdcnria  &  con-  vtpcnnde  fit,acfi  luftinianus  dcfinivit 

(equcntia  liquido  oftcndant ,  pcr  ius  eo  fec  » iulbriam  habirum  cllc  iuum  ciuque 

intocoVlpianumincellexifleacwmiuris»  tritnicndi  ,  per  mctonimyain  e£Fedus, 

iDildoDlcrBandum  eft ,  quod  cum  Vl-  pofito  cfFcilu  pro  caufa  curo  habims  fic 

pun.  in  di^l.  leg.  i.  Dtgeft.  deiitft.  c~  /«r.dicir,  caula  voluntatis  ,  qui  cnim  aut  virturis 

jus  appellari  a  lulbcia ,  non  ioquacur  de  aut  virij  habitum fibi  comparauit ,  volun- 

Giammacic?.  >  ieddeLogicaLnocacion^  tacemnadhis^eft»  inpoftenim»  Cecnn- 

4)uae  non  tam  verborum ,  quam  rerum  dum  virtucem  auc  vituun vivendi ,  vnde 

deJu(fHonem  rcfpicit :  hoc  aurcm  col-  6:  Anllorclc;  inrer  alia*;  Mot.is  li.ibitus 

bgitui  ex  racione  huius  deriuacioms ,  acquiliti6c  hanc  rek-rt.:Siqms  propofi- 

quamincominentifi^iicic,  aitenimius  tumhabeacconftanseodemmodoinpo- 

^iuftidaappellacumefle,  quiaiuseftars  fterum  etiam  agcndi&viuendi:  lifc^.<9' 

acqui&boniatqui non  idco ius , quiacft  hic.^Sicom.  DoncHiis    Ccww. /.  Er  ianc 

arsarqui&r  boni  ,  grammaticc  aiullitia  nonefthocir.rreqiicnsin iiirc  nofiroait 

dcriuatbt,quoniamncca:cpu<S:bonum  etiamin  dcfiuicionibus  ,  pcrmcconimy- 

apf  eUatumeft knomineiuftidar.  am »  eftedus  ponacur  pro  cau&  j  prouc 

Obieruandum  prxterca  ,  finem  ai-  arguit  dcfinitio  vfucapionis  ,  tradita  a\ 

iusquc  rci  pollc  coniider.iri  diiplicircr  vt  Modelbno  in  L^.  dc  vfHrpnt.  &:  vfuc^tp  qua-. 

producciMium&:  vcproductuin.  vlucapio  dchiucui  «{i/f£7/0  ,  feu  dcquiJinQi 

Plriori  modo  a>nfidefacura  priorem  AwMjr.cimitamen  aclieAio.domini|e& 

cflc  c6 ,  cuius  cftfinis  :.ac  poftcnori  mo-  k£bis  fit  vfiiaipionis..Velfihocnonpla- 

do  clTe  poftcriorcm  iuxta  illud  ,  jinis  cct ,  diccndum  cum  noftro  aufore ,  iufti- 

fmHum  eftitt  intentione  &  vUimum  mfrih  tiam  dehniri  voluntatem  per  metoniny- 

iuSkmi.   Igimr  eft  iuflicia  ,  quaccnus  am  fiihiedi ,  pofico  icilicecfiibie^pro> 

conllderacurVt  producenda  &  canqpam  adiiindo t.vohmcasquippeiufticia:  fiibie- 

fir.isjuns  prudcnri.u,pnorcftjure;qu.x-  iflu  inquo,(cuinlvT(ionisefb,cum  iufhtia. 

tcnus  vcco  vr  cftcctus ,  et  canquam  pro-  fic  in  vokincatc,.tanquam  ui  (ubicdo. 

dudatcftjurepofterioc.  Secundonocandum,  quod  pet  con- 

P{^licm6  ncnandnm ,  |ufliciam  ftancem  8c  petpecuam  vohincacem  nov 

TC  ,  ncmpc  accepco  a-quivoce  ,  c(Ie  &  intclligatur  abfolunninia  &:  pcrfcdlilK- 

priorcm  &:  poflcriorcm  :  priorem  ane  m.i  conftantia  ,  qu.v  lolms  cll  1  )ei  ,  qui 

ieu  dilciphaa  ,  qua  ad  iubicum  ad  lc-  ioius  «ft  immucabilis  ,  Malaib.j.  vcrf6. 

«oendum  vclmur:  poftcriorem  nocicia  fiqnidem ,.  dicence  Impecatorc^  innuU 

finc  qiuc  nidlus  vnquam  hafaicu8:CzUIic.  lo  errarc  ,  (cd  in  ommbas  itceprehen* 

An  lufti-  Itcni  juilitiam  priorcm  efie  jure  ,  qua-  hbilcmcllc  j  dmin.u  (olius  ,  non  criain 

tiareite  tcnus  j.us  aitcm  )uri$  iknificac  :  pofte-  mortahscicconibntiarin  00»///^//;.«^.^^- 

dijAiM*  rioremmoYquaceniis%nificacitts.con-  iuu.q«£-mci^De£tM9bit.i.fiquidautem.is.. 

tttr  con-  flirutum.  &Sfid,&c. 

ftans  &      Dcfinimriuftiriaconftans&pcrpctua  Vennn  ralisiiicinrc!Iigiturcon(l.anria, 

ftrfttud  voluncas  luum  cuiquc  cribucndi.  qux  iii  l\omincm  cadcrc  porcll ,  quamqi 

fmsmi    Qgcdcfitiitiovariastncnthcdiificul-  nacur«  iiununx  imbcaiiitas  aJmircic. 

Quip» 
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De  Ivstitia  Et 

Quippe  talia  func  prxdidU «  qualu  per- 
jniCEuncur  efle  k  mis  fiibiedids ,  vc  habet 
CtinunilludPhilolbphMum.  Hxcaucem 
conftantialicet  minus  pcrfc(fl.ilit,ricum 
illa  diuina  conferatur  ,  tamcn  liumano 
modo  loqucndonihii  veut  &:  eam  con- 
flanciamappeUaie.  Pcaetetaad  propofi- 
tum  argumcncum  Corafius  iaL  io.  ffidt 
iuft.& tttr.n.6.& partjJearre  iur  cap.  22.TC- 
ipondet ,  iufticiam  dehnin  hoc  loco  in 
aoftra6fco  &  nanitali  fiu  perie^ne  ac 
piuiute ,  non  vero  inconcceco  qualis- 
in  fubicdo  exifbt. 

Deniquc  refpondent  ali)  dehnicio- 
nem  pcoporicam  non  cfle  iuiticiae  huroa- 
naefeldiuinctquadere  poAeakcius  dip 
.CCmus. 

Exhocporroquod  iuftitia,  quam  iu- 
dexiniudicando  ancc  oculos  habctcde- 
Qu.5.  bec ,  defimcuc  conflans  perpecua  vo- 
Jlttfm^-  iunusiuumcuiqucccibuendi,  iiiboritur 
mico  iu-  quarftio  jurisconlultorum  difpiitationi- 
itt4»&  I3US  iiobdiuca,  ad  vlum  fori  aJmodum 
/«6  mk  accomnHxfaca  i  qnandoob  ignocandam 
^pHr^v-tarisiEacesincetta&ambigua  c{l,vtnon 
twn  non  pofHt  conftnrc  pro  vtro  litij;antiu  iudica- 
fo/it  n&pronuncundebcat,(^iudmdiaiichir 
(MjldTt  dendnm.. 

«Nfif^      Snbn  cnim  primo  quidam,q^  exiftimanc 
pro  turo  cum  vfque  adco  vtriu{t]ue  partis  ius  am- 
iitigitn-  biguum  cll,  ludiccm  poilc  gratihcari  par- 
tium     ci  cui  vehc  &  affedioni  acquc  amicicix 
fmum-  tionnilulccibnece,acproamicoilloqiae 
Mride-  iudicarc  ,  cui  magis  faueat  ;  vnde  etiam 
iCif  /     huiufinodi  quxftioncs  ambiguas  vulg6 
pro  ainico  appeiiarunc.  l^ro  qua  opimonc 
Bcece  videcar ,  qnod  quando*  iuca  fimc 
obicura,  (auendumpocius  fic  reo,quam 
attori  c.  ailori  deR.  ittr.  in6.  quemadmo- 
dum  eciam  diamus  m  dubio  pro  doce  el- 
iecc&ondendumi^4»i^{g«tf  jf  itimjkti 
dffcecum  haec  opinio  ccfeiiicnr  ex 
eo  ,  quod  ius  fcmpcr  fitccrrum  ,  li- 
cct  m  lciencia  noilra  quandoquc  mccr- 
cum  ik  Lfidfir^amtifS^fin.  in fine ff.4t  inr 
acque  ideonon  po^  pco  lubkafiio 
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iudvx  huic  parti  magis  ,  quamalcerigcir 
rihcari  aut  faucrc. 

Thfflaums  in  lods  ab  aucore  dGat!s. 
AcceJitquod  non  dcbear  t;',norantiaia-' 
dicisahcfi  l:v\;:iiiriitm  nu«.-  '  v.w  •  .ro 
nocerctaiccii ,  U  ludia  pcrmiccci \  u.i  ob 
fiiam  inlcitiam  alcenitci,  cui  vohieric  grft- 
dHcari ,  acque  fic  etiam  d ,  cui  ius  non  af- 
fifteret. 

Adde,  quod  ius  diuiniun.indiiUnde 
Koliibeat  cacionem  habere  atque  ce- 
ipedumpetfi>nacumin  iudidalMnr.  /^.v. 

//.  Deuter.t.v.t7.et  cap.i6.r./p.  Pr.Ttcrcaiur' 
dex ,  Iiacrationc  aducrius  aninu  dubieta- 
tem  pronuncians ,  exponerct  (c  pcnculo 
liedendi  alcerum,ac  pcr  coniequens  pec- 
candi  morralitcr ,  quod  non  Hcet ,  cum 
ncmo  .ijcrc  dcbcar  iliud  ,  dc  qiio  dubitct 
aniit  pcccacum  vcl  non.  Vndc  cnamux 
e^.fertiutti  ih finmU.  fiuidcur  iUum  » 
quiopinacur  Epifcopuelle  Simoniactun 
non  cllc  ab  eo  ordinandum ,  nili  priiis  er- 
roremcxuac.  Qmncciam  coniacnciaer- 
toctm  li^  vela3[fiii  depoficionem ,  vel 
adfiKiendum  id,qnodillafi]adecD.Tho- 
mas  i  &2.quafl.ijufrt.s.  Itactgo  hoc  in  ca- 
iuli  ludex  dubicac ,  nun  debcc  fauere  a- 
mico.  Hinc  denique  lcripmm  eft  in  ca^, 
fMfttrMit.il^fideiH/irutn.  iudiccm  iudicarC' 
minimc  dcberc  rccundun^  dccrttalcm  , 
dec]ua  mcnto  dubuat  an  luri  conicnt;i- 
neaiit  Menoch.  cent.4Mb.qHdft  1^9. 

Necadcem  quicquam  fiidc ,  quodin* 
dubio  pro  rc  vcl  pcriwna  fiiuorabili ,  \  clu- 
ti pro  rco  i5v  pro  dotc  lir  rclpondcndum , 
crgoccuunproamico  ,  qui(Sci|)lc  j^cilo- 
na.fiuioiabilis  eft.  Namhocicamcelli- 
geiidumell ,  roodo  illa  dubictas  abani- 
moantcfcntentiam  cxpcllatur  :  &:priun 
quam  ludicct ,  acdac  lus  cllc  reo ,  doci  6: 
canfie  ^uocabili,  vel  amico  luo :  vel  fi  hoc 
non  crcdac ,  (altem  ccrto  (latiut ,  eocafil 
proilliscireiudicadum.  Dcindc  rclpon- 
dcn  poteft  ,  quod  eth  uua  lubeant  in  rc 
dubiaprodoteacaliis  caulis,his  fimihb. 
indiGKC :  ndtameniubeac  fote judicandd 
A  I  pro« 
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proamico.  Qupcirca  ,quiinrcdubiapro 
aiiucoiudicacevulc,omneinpcius  cxuac 
ikiUetatein  dcac^S&cawsvclGkiem 
poeo  e(1e  iudicaiidam  »  iom  didnm 
Deut.S.Mcnoch.c4/ujjp.cent.^. 

Secujidoaii|  exiilmianc,maiTibiguo  U- 
tem  (brccc(Iedicimendam,iavt(eaindu 
eum  fic  iudicandum,  quem  (brs  cecigeric. 
Cuius  fcntcnni  hic  adduci  iolcnt  fiin- 
<Lii«enta  i.  In  lure  noftro  auili  frctjuen- 
aillmc  ac  Tere  lemjpcr  ,  quotics  duo  vel 
l^iiresluperr^  aitciuceaoiquo  diTcepcan* 
ces  >  conuenire  nequeunc  >  Cords  iudido 
rcscommittitur.  Sicenimin/.  fiqtufimt 
(auti9nes.J^.famtLherctfi.C2MX}xmlcjiit\xtf 
fioinnes  Ufleni  ex  parcibiis  hacredes  fiiu^ 
necinrereos  conueniat  apud  quempo* 
tins  cautioiH  b  hcrcditaria:  clll*  oporrear, 
forciii  cus  dcberc:m  lfideumsmio.ffdeM- 
iwJbcuicur}  inadionibusduplidbtisefi 
a£toccmelle,qui  primus  ad  ludicium  jp- 
uocauit ,  Ccd  cum  ambo  ad  iudicium  pro- 
uocanc,  cunilonercmeile  diicerncnJa, 
ad  quam  eciant  legem  nocac  Baldus>  quod 
vbi  non  valet  ingeniura  >  rcm  eilecom- 
niitrendamfortuna\In/.v/f.  C.  cotnmunu 
jleit^at.&in  %.optionu.  Utfiit.  atlegatxAuc- 
cur  expreirciquodllplurcs ,  quibus  optio 
ceb£b  eft,non  conuenjanc  in  dcAioiie, 
remfbrte  dirinicndameflc ,  forcunamq; 
huius  rei  iudicc  confticuenda ,  vbi  itidem 
iiald.iiocat  >  quod  mdicium  Ibrus  dicatur 
iudicium  Ibrcunx  >  cutus  dnx  eft  Deus , 
prout  Scnccam  lcripfilTe  dicit  in  l.gtnera- 
ifter.^.  qiudergofiplurts.  ff.de fideuommijf. 
proponituc  quis  rogacus  lcruos  manu- 
micceire,^adqoonindamptecium  fitfi- 
cere  idqiiodrelidamefl#adomnium  no 
(ufHcercjCogitur  heres  eum  vel  cos,  quo- 
rmn  prcaum  paciacur  manumucere :  qui 
antempocius  mamimitccndiedent,  (eme 
diiudiamdumcne  didtur,  prztereainA 
2.  C.  quando&qmbtuaimrta  pars.Acccmx- 
cur,vc  ii  hcrcdes>auc  (oci|  nocoueniant  m 
rda>mmunts  diuirione>  eamrorce  diui- 
dendamefle. 


ISPVTATIONIS  I. 

1.  Accedit  histextibus  regtilamiure 
vulgacain  Lvfitfru9iuar.ffMvfufiu&.  vbi  di- 
dnir  quod  propcer  dimcilcm  rerum  diui^ 
fionem  permircitvr  aliquid  ,  quod  alias 
prohibccur ,  quia  talis  difficultas  inducic 
quandam  impoflibihcacem,  iecudum  In- 
nocenci»  cjm  tfidt  i»tiS\Q.  igitur  in  pro- 
ponco,  licet  alus  non  edec  ad  iudidum 
fortis  rccurrcndum  ,  tamen  propter  diffi- 
cilem  &  unpoiribilcm  primogcniri  co- 
gnicionem  ,  adimccendmn  videtur  ludi- 
dumibrtis. 

3  Confinnateandemquoque(enten'- 
tiam  non  parum ,  quod  Dcus  ipfc  cerram 
promiliam  incer  cribus  populi  liraeiicici 
ittilecicibrcediuidi:iicenim  Niin.f#.fA»T* 
Aiiait »  mmrtmpmtMiahk  &paMtor\hus 
rnmortm:fingulu,vt  nunc  rectnfittfunt.trade- 
twrptffefitttitaditntaxM,  vtforstcrramtrt^ 
MimtMUt  &fMaiki^iqutdforte€tm^ 
gttkknefeipbtresaccipiantyrelpauftores.  ft 
CSf.Htm.  Tgo  dedi  illam  vobts  m  poffefitonemt 
quam  dtuideiu  vobu  forte,  pbitib.  dabitit  idti^ 
rem.Sitt£ulis,vt  firsctciderit^ttdtriiiieimkt- 
rAliMX.Ec  cfiq.  ciitnffrcj^ifuerttii  terras  Chd- 
naan  &  in  poffcfic  n?  vobu  frtt  ceitdenr  his  fi- 
mb  terminabitur,&c.ht  rurius ;  lUccrttter- 
ra,quam  pofiidebttitfi>rte.EiDeut.t.Etipfif$r- 
teterratMdetlffdk.  Ec€,S9.  eam  ftnte  di- 
uides.  Idquod  eci.im  fadum  eile  confiaces 
C.  1.3.  lofuaJEi  I  Paralip.24  Pfidm  77. 

4.  Inluper  non  parum  roboris  addic 
huic(encecis^g»in  vec.  TeAam.iummi&- 
cerdoccsJLcuic£,Ianitores  &c^eri  iaccis 
rcb.prxfc6ti,(brtib.dclii:;i  fiierinr  (bliti.vt 
coiligiturex  £P<ir4/.2.f.^j.  &26  atqueica 
quoq,  pcribcc£Macdiiaseleftuse(DCIiri- 
iti  Apoftohis  Aii.  t.  vbi  cum  Pctrus  &cx- 
ccri  ApoftoH  decrcuillcnrin  loculudxli^ 
canocius  alccrum  exloleph.  &Maccliia 
fiibfticuere,(brcirf  cdmiferunc &forsc»- 
ddit  iuper  Marchii  Atq;  h>nc  clcricos  di- 
dos  cllc,  Matchias  primus  forrc  eledk*, 
quj  pnmusab  Apoiloiis  orduiarecur>cc»- 
dicurinr.Ci!ir«i:  zt,  i^SaiBt.  XA7(«9n.ibrs 
didnir>viidc!£toiAiif^&ccc<bnis0«]ed*. 

5.  Qgjn 


Diyitized 


DC    IvrSTITIA  E 

f.  Qujji  &^  excmplis  admodum  illu- 
flrib.hxc  roboratur  (ententia.  Na  rcfvrc- 
d  b.  rerum  Rom.inarum  Scriptoribiis;  Ro- 
mulus  3c  Remus.cum  clllnt  gcmclli,iicc 
a:tatis  verccundia  dilcnmc  hiccre  pollcnt 
(  ignorabatur  enim  vtcr  primus  tlfct  ) 
rorccaugurij  controuerfiadircmillc,  vtcr 
nomen  nou.tvrbidaret,  quiq;  conditam 
impcrio  regeret.Sed  S<  port  mortem  Ro- 
miili  intcrrex  (orte  dclcthis  cft :  nam  l*a- 
tricii  inSen.atum  conlcripti  aRomuIo.du- 
centi  numcro ,  cum  eilcnt ,  diuili  lunt  in 
dccurias,poftcacj,  immiila  (brte  illi ,  cjuo- 
rumforspnma  exib.at,  vrbiprxlidcbant 
Impcratorium  magiftr.itum  agentes.  Sic 
&  Darius  primus ,  rcx  Pcrfarum  rcgnum 
fone  adcpius  eft;  nam,eo  regno  vacante, 
mornioq;Cambylc,fcpccm  cx  Pcrlis,&:  i) 
quidemprudctiores  UKceflionem  regni 
Kjrti  Ibrtunarqi  commiirerunt,italcilicet, 
vr  riibortu  foiis.colcenfis  cquis,  eos  antc 
rcgiam  poduccrcnc  &  cuius  equusvoce 
prunus  cdidiftct  ,  isrcgno  potirctur: 
quod  cc  hAu  cft,  Dariusq;  co  paclo  quo- 
nLim  fcilicet  eius  equus  primus  ommum 
inhinniuit  rcgnum  obrinuit.rcfcrctcHc- 
K)doto.Quin&  luccdlores  Alexand.Ma- 
giiiregnum  Ibrteinter  le  diuifille  lcribir 
luftinus  Itlf.tj  Scd  6:  illos  rriumuiros  Au- 
guftum  lcilicet ,  Lcpidum  &  Antonium 
orbis  impcrium  Ibrcc  p.irritos  fi.nlIe,con- 
ftat  ex  Appiano  Alexandrino  paulo  poft 
friNC.  lib.  I.  Idcm  quoquc  dc  Conftantnio, 
ConftantcA'  C6ft.uinno,Conftanam  il- 
hus  Magiu  liliis,  teftantur  hiftoricL 
Refuratio  buius  opimonii. 

VEruntamcn  ccfi  opimo  harc  fpcciofis 
vidcatur  niti  fundamcntis ,  non  ta- 
mene;un  fuftmcri  pofic  opinor  :  quia 
cumiudicium  Ibrris  6c  fortunx  xquipa- 
rcntur,vt  Baldus  lcribit  in  l.2.C.cammtnM 
/f^iif.fortuna  .lutem  fic  varia  &  inconftans 
lccundum  M.  Tullium  Ciccroncm  ,  qui 
lib.z.de nat.Deor. lcnbit ;  Fortunam  ncmo 
abinconftantu&  tcmeritatc  lciunget& 
Ub.2.d(iUumM.  NiliU  cft  tam  contrinum 
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rationi  &conft:antLv,qiia  fortun3,idcirco 
&fors  cricpantcr  inconftans  &rarioniac 
conftantiar  contraria;ac  confcquentcr  rcs 
dubia,  prarlcrtim  fi  magni  (ic  pr.Tindici), 
lorcis  iudiciocomicri  nodclxic.Ncc  pno- 
rcopinionc  confirm.inc  ,  qu.v  liipiafuc- 
rijc  pro  ca  adducl.i.Qupd  n.  primo  ad  tex- 
cus,exiurcciuili  addudos,  inquib.  per- 
iniccitur  dubia  cocroucrlia ,  Ibrtc  dirimi, 
ad  cos  rclpondctur,primo  in  cafib.in  lun; 
exprelTis  lortis  iudiciii  eflc  admicccdii :  iw 
calib.vero  no  cxprelTis  (brtis  iudicio  rem 
cotroncrfiim  comittcnda  non  c(Ic,itaBal. 
in  Lmemtnimus.C  ^UAndo  &qutb  qu4rt  ftrts. 
Proindc  cu  in  caht  noftro  nulLi  lex ,  nuUa 
principis  conftitutio  Ibrrc  admirrat,idco 
ex  tcxtib..'»ddudis  nilquicq  firmitcr  infcr- 
ri  potcft.  Scciido  cois  1  erc  opinio  &  thc- 
onca  eft  in  qu«ft.fadbi  nunqelfc  locii  Ibr- 
ti ,  fed  fadum  allegantc  ad  eius  probatio- 
ne  obhgatii  cllc  LAhor.Cdtprtbat.Ax  quq- 
ftiopr.Tlcns,vterprimogenti''  }  cft  qux- 
ftio  (adH ,  no  cft  qu.xftio  iuris.Igitur  in  ca 
Ibrs  locum  fibi  vindicarc  ncq^t.  Citcrum 
leges  (bpra  allegata'  loquunturno  dcqnq 
ftionibus  fadi,  lcd  qu.Tftionibus  luris. 

Ad  fccundum  rcfp.  conlequcnria  ncea- 
do,in  re  difficiii  admirtunmr,q  alias  jpni- 
bita  fimr.  Ergo  in  dubio  Ibrris  ludiciu  ad~ 
mitri  debct.Cu  n.  vtydidii  &  pcr  lcjilus^ 
certumac  manifcftum  fit.lbrtc  cnepcn- 
culo(am,incertam  &  varbm,  atqueabin- 
conftanri  fortuna  dependcrc,  idcirco  ncc 
m  re  difficili  ,  qu.Tquc  aliciiius  pr^ciudidj 
cft ,  rcs  Ibrte  diiudicarcdcbet. 

Ad  ccmu  & quaaum  rcfp.faiflu  Dei  omnipo- 
tctis  ab  hominc  no  lcmpcr  ad  imiutionC  eirctra- 
hcndu:r)cusnquiclciuN?s  ccrrj(andj&:  populo 
I(x&eliucopromifl*ani  intcr  cnb.pcrlbrtcdiuiiii, 
fottt-  in  manu  habuiccamq;^  arbitrio  eo  di'igc- 
rc  potuit,quojucnirc  dcbutc:  vt  debiiu  cuiOiCef- 
fcnt,n«c  quisq^  IzlusfucritQ^arc.^i  inaddH^lO' 
ar^umcco^>ponitur,faif\i  cll  noiuris,&fa£liqui- 
dcm  (iaguiaiis.c^ad  imitationcncqua^  trahcdu. 
Idqi  claiiscc  atq^  pct/picuis  vcrbis  Hjcron.ligni- 
ficat  ita  fcrib^s:  Non jl^nm  tUbtmus  fub  txtmfU 
hntfBHihm  crtdtrt ,  vtlillMi  d*  «ffiitu  Aptflelt. 
ri  hmc  teflumHu  ctpmUrizviifcrtt  tm  Afeflol*ii 
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Matthidt  tligitur  -y  (um frwilegu fingidmm  ezgeneredebcttut :  nmcpoiStfetfiMiie 
wm  fifiint  fum  tigtm  ctnmunem. C4p.t.  dihmi  quia  debedant  nonddietiiiim (k 

cauf.26.  qudft.2.  Et  Bcda  fuper  ador.  Apojt.  pr.lnft.de ob&gar.  communis  autem  rcgula 
€,i.  Noth  inquii ,  exemph  Mattbid ,  vei  quod  iit ,  quod  m  his  qujc  luxis  lunt ,  dctur  di- 
IMM»  Profbera  forte  defreheafm  fit ,  mdiffle-  rcmpdo  ytinLmbtt  miici$.ff.  fgmiLlm* 
umtrfntikm ^0  irmfemtor}  cm*  fmU^  tifUdimfJemeLx<\nciuptoce6azS&z 
fittguUrum  {  vt  Uttronynm  ait  )  commU'  l.fin.C.communia.  de  hgat.  Supcrfado  au- 
nemUgem  facere  omnmo  mnpo(imt.d.quaft.   tcm  ludexnon  dinm.it  iortc  luxta  glofi. 
2.c^.^oblciujnduiu  cuaiii ,  quod  cum  rmgularem  &:  ab  omnibus  commcndar» 
Amrftoli  Maithue  vocadonon  ddmerit  tun  inlmik.C.iiH  fcfiiit.  vdud  A  iudex 
cfle  fimplidtcr  mcdiita ,  fcd  ApoftoUca,  vcUct  fbnc  dirimcrc  ,  qui  intcr  hcredes 
ideo  (orrc  eledum  f\iillc  Martniam :  po-   clii^.mr ,  t]uorum  clcdio  pr.vfer.irur.  Vc- 
ileavcrom  vocanouibus  aliorum  ,  vt  rum  Antomus  Thellaurus  &  iiac  opini- 
cmn  iliaconos  cligchant  AiLS.  Apoftoli  tmemimprobateo.qttodfitU penculo- 
nonlunt vfi  forte.  £x<|ao  9c leliioet  £im  fii>  tem  forri  committeie>cum£&> 
cxcmplum  Matthii  cxrraordinarium  &   pc  accidat ,  tn  ror"^,  fortunx  iudiciocom- 
Qnguiare  clTe,  ncc  ad  conlcquentia  pom-  miila ,  m  detenorem  partem  cadat. 
^jfAAaxtuirgl^mitmitrMM  r^Jmr,  multo      T  b  rt  i  o  itaque  Banolus  ad  Lfi  duos» 
^Jtainm  cxinde  ins  commune  cxtniSdiim.    mmL4-&fifjSrti  pojsidtt.  pucatitldiccm 
Adpoftrcmum  rcfpondetur,  noncx-  oportcreiem  Jitig;^>iamincerp>Ctesdi- 
'CmpUs ,  fed  lcgibus  iudicondum ,  ncc  ex-  videre 

\<mpla  dXe  iuris ,  icd  fadi.  i.  Quia  fi  duo  vfufruchiarij  fint  tn  fitn- 

Quaproptcr  fcntcntia  harc  >  cam  ad-  doifbctequiacudibct  rcUdusnciiltifro- 
tnodum  (irpcriculola  rccipi  tcmerenon  ^Vusintcftamcnro  in  lolidum  ,  ifticerre 
debct:  luntcquukni  nonnuUi,c|uitunc  facicnt  lilMpartcs  concurlu  ,  &:uterque 
Ibrti  locum  tribucndiun  cire  contcn-  pro  medictatc  iiabcbit  uiumfiucium ,  id- 

'  dant ,  camvtecqtiedcfiderac  conccoucc-  queneceinctteiucis&iaadente. 
(iam  (octedicimi,  quoniam  hoc  cafii  ncu-      Proindc  eadcm  neceifi&tds  caxionc  di- 
tri,  vtpoie  volcnn  &:  conrenricnri  ,  fiat   ccndumin  pcopofito  concticfii  ficripar- 
iniuru  :  item  cum  neccllitas  aut  gr  uidis   tcs ,  ut  quisquc hugantiumpco medicca- 
vdtitas  vrgct ,  nec  nifi  cum  magna  i  cligi-  t  c  poflideat. 

<me« leucccncia,  cxpiationibus , jciuniis,  i.  Quia Sc Tuftin.in  ^fiaallnflirJerulg. 
mundicia,prccibus,voris,  ficrificiis,  con-  fubftnut.  6:  hilianus ,  in  l.^g  ff.dt  h£rei.tth 
icaauouibus  ca:tcrisquc  adlubtus  reU-  y^ir.  m  quarftionc  admoUum  dubu  ccm  » 
eonum fibcris myfteciisi idquodeciam in  dequaecat  controttecfia  >  diai^t  inter 
lupracitator«^p4.Bcdaconnrmac,qaai^  lid^tcs,  fiibfticucumvideUcetdcii^ 
do  fiibiicit  \  ii  qui  tamcn ,  ncccfTicatc  qua-  tutum.  Daut.  in  loco  .ab  autorc  citato. 
dam  compuUi4.)cuinpucaiu  iortibuscx-  3.  Dcniquc  quod  in  dubio  ca  ientcntfa 
emplo  ApofiidiQicnm-efle  confiilendum>  arripiendacft ,  quxmediom  tenetquac- 
«idcant  hoc  ipibs  Apoftolos  u  on  nifi  col-  que  alccrutnim  minime  Ixdit.  4i^.$.CMit 
lcdofratr\imccca«pcecibusadDawift>-  exa6inamateTia.2s.].dcRer.dhi^ 
fisegiile.  Scd  ncc  Ijarc  lcntcnria  rcdpicnda  vi- 

Vdakicus  Zafius  in  /./.  §.  ex bU nn.\  cir   dccur ,  quia,  caadmilla ,  contmgcrct  vc 
/SiM.  fiib  diftindione  lumc  fcntcntiam  cuiiniegcafesiblidebctur,parceetasde- 
aJinitrir:  ita  vc  fi  Ibrs  iacienda  fit  fupcr  fraudetur ,  necfinim  confeqaacucjcon» 
iitrc ;  VI iiindcx dininat ibttc»qug ^ccics  tia»qiiamiuftidapc£ciptc> 

Hiac 
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Hlnc  primum  argumentum  Barcoli  eft}  neciudlicace  tcnecuc ,  nccicaceAciaiH 

kicnonpecdnec;  incacontTouernaclidac 

^ecundum  quoque  idcirco  opinio-  Tertic)  probanir  idcm  exefnplis  ad- 

Ijcmciusnonconfic*nat,  quiade  volun-  moLluiTnlhiftLibn";  ,  qmlv.is  in rc  pLriC 

tate  cefiacocisplane  non  conflabai; ,  ncc  ainbi^ua  ;iblij[uc  ictuci}n.ipacs  lun:  di- 

eciamconflbcepocetac>fifciciilIeC)eum  inil&:vncifiUmcapudGeUiitm'4.N«^^ 

qpem  ranqiiam  Ubetiim  infticuic  ,  ier-  Attic.  up.z.  Homo  inccgernmae  vicx  &  cx- 

ULim  cllc ,  vtnim  nihilominus  fuillct  iii-  pcrtx-  hdci  pctebat  peciiniam  areo ,  qiii 

fbcuturus ,  an  minus  :  ne  auccm  ^euicus  crac  viu  tuci>i,  mcndax»|>afi(ius  &  frau- 

cormecec  accMPCunmenketiu!'  vloniade-  ddennis.  A£torhtdfaipf0Btfdohesli»> 

flincli  voluncast  filbccains  ei  hxredicas  bcbac,quibosarcoftbial^^pcciuiiam 

affignareturaccrcdcrenir  ,  cui  camdc-  cu  ncctv: :  K  ddiccruntrcumablolucn- 

fcrrircftaror  noluit  :  aUer  vcrociucam  djin  .111  c  :c;:ii!aiionprobanceatlor^ 

tribui  voluic  ,  pciiitus  ca  fraudarcturi  ix<..L4.Cdeeden(lo&l.2.C.depT$ff<a.^mO' 

Iddico  vecetes  upientes  Leeumlatores,  rinus  Philolbphas,cnaximac  rum  cenipo- 

quoquancum^cripoflcc,  vuima  volun-  rir  lutoricacis  ,  contra  conJdvna^uhnn 

casconferuareciu:,  na:rcdiratcminterin-  pionunci.itnr :  GclHus  iuac:v  d.uus  :iira- 

fticuciun& lublbtucum  in  calu  4»  L  40.  di-  uu  abi  uon  iic^ucrc,    ita  uidicacu  lilo  lo- 

iMvolaenmtp  laroselk  Aliudconfiroilcperilluftreex- 

Ad  vltimun>ceQKMidieo  t  ecfi  fint  le-  cmpluni  rcfcrrui  apud  cundemGcUiain 

gcs  quibus  iubcamur  rcm  per  mediocri-  Lb.^^.c.?.  &  V.t!er.  hUxinfw.lib  S.cap.i.  cum 

catem  ujrunere  :  nolbrum  cfle  iu  nc-  .  naa;crfam.  Smyrnca  nuritum  ik  hlmnx 

ffodum  modcrari ,  vt  vni  decrahendo  a-  eodem  cemporc ,  venenis  dam  daris v  ^ 

uquid  impeniamus  altcri  ,  cum  liU  ii»-  medio  fiiftuliflcc ,  aro,  id  ic  tcciHeconfi- 

rtit..'.lir,qux  ruum  cuiquctnbair.  Coni-  tci  i-.ur,  diccrctq;  h.\Sailljl<:  huiu!>  faci- 

micrcnJum  itaquc  noncil,  vt  tt  tourcs  quoniannllc  !acmmar:tus 

ex  cauiis  adiudicanda  ruahcui,  ipll  par-  C\:  tiliii3.uiuiii  iduunmulieris  ,  cxprioci 

cemdiuicasaccriboamas,quodinpropo-  inatrimonio  gei^cimkr«d(:^eloe<ittem  o- 

fitoaocidcrec  Etlancin^§.^r.inambi-  ptimum&innocennllimumpcrinlidias 

guo  non  fit  noux  (pedcidiciifios  ledalr  occidilTenr.Ad  AreopnHra";  rc  dcl.irauHi, 

leruch  tota  allignatur.                   .  cau  s  a  cognita,acculaxoreai  muliens  6c  i- 

QvARTo  alij  putanciddlicem,  ficni'  piaui  qux  accufitbanir  cencefimd  ando 

fii  adeo  dubia  fir,  vt  non  Itqueac  pro  v-  adellciallertni&Dcniq-,  huc  ma.ximepet- 

rro  litigannum  lcntcnna  ferri  ccbcar,  nncrc vidcntr, quodabcodcm  Gclliorok 

pancs  contaidcntes  linc  lcntcntia  di-  fcrtur //6.;  c./ij.CumEuathlus,adolelcen« 

mitcendos  cflle,  ludicemque  iurarc  opor-  diucs,  cloqucnti«e dilccndz  > cau&rumq; 

teiefibinonliquete.   ConArmacuran-  t^rmdrcabiensintfi&ifrfinamProtagors 

ccm  hxc opinio t"x !. Pornfonfut ij  §.  Xnal.jf.  lcle dedilkr,  tiaruru  nq.  promifilTct  mcr- 

recepr  arbtrr.    Vbi  Pompouuis  lcrib:t,  ll  ccdcm  -rr.in J '  j  cc.u; ;.:ni ,  qnantuin  IVo- 

fortc  arbitcr  vrceatur  a  prxcorc  ad  fcn-  ugoras  rctiuciac  diraidianKjue  cms  lam 

tentiam,aeqn!nimiim  fore,  fi  iucec  fibi  de  tonc  deoillec  ftatim  pcuisqaarti  ddoefc^ 

canlanondumliqaere^NtdumciadfNDo-  pe|ngi(Ieiq|oe  Vcsdliqoinndim|dium 

nunciandumdari.  rcr  quo  primo  dic  canfam  apud  iudicc? 

Scciuido  probacur  criam  cx  L  Potnpt-  orallcc  ik  vicillcc :  pollea  cum  aliquoii- 

1Hms6.jf.de  rimBut.yhi  iudcx  eciam  ordi-  diu  .ludicor  Sc  allecucor  Proagor«  fv^ 

tasm  k  iudicandi  ocoefibac  immimis  icc,&inftudidquidcmfcipin^jntit^6ide 
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prcmouiltet ,  caufas  ramcn  no  reciperet,  dcnre?  parare  pofflt ,  vr  quibus  occaHo 

cempiisqj  iamlongum  tranfcurrcrct ,  &  prorbctctur  ad  arma  venicndi,  quod  ;u- 

fitceteidvideretur,  ncrdiquum  mcrcc-  dcxomnino  pra:caucrc  dcbct,  /.  rf£«.y);- 

dU5<iarct :  capit conffliaml^ocagoras,  vc  mtm.fJeiifitfiiiS.  ju  Tum  quodlenten» 

tum cxilbmabat,allurum.Pctcrc  in llirMir  ti.i  i  iiidicc  rcquiratur cci ta  f.Jin.  C.  dtfiU' 

ex  pacto  mcrccdcm ,  litcm  cuni  lluakho  ttntiu.qud fint  ctrt.  qiunt.  §.  (urart Infiit.dc 

coucclUtui ,    cum  ad  ludiccs  coniiciui-  dS.  qiia  coiuroucdia  diunucur ,  Hnemqi . 

dae  confiAendje<};  cau£e  giada  veniflenr»  acdpiat. 

Itun  Protagoras iic cxorluseft:  Di/cc,in-       Ncc  pro fiacopihibne  quicquamfadc. 

quit ,  ftiiltillime  adolckcns ,  vtroquc  id  d.Lt^.  liquidcm  non  dicit,  quod  arbitcrih' 

modo^oce  >  vc  rcddas  quod  pcto  »  iluc  cauiaomninolupcricdcrc,  atqiica  ab^q;, 

contratepnmuncianmicnt,  (iucproK.  (cnecnriaa/edimittcrepanes«Kbeac,^ 

Nam  li contca te  bisdatsierit«merces iiu-  quoc!  ir ii  ipadum'  temporis.aUquo(l,fit. 

hi  cx  Hiitcntu  dcbctur ,  quia  ego  viccro :  con  cciLndum. 

lin  vcro  lcciidum  tc  iudicatum  crir ,  nicr-       Ncc  magis  iiuc  quadrat  d  l.  VowpontiB.. 

cesmilucx  padodebubitur»  quia  cu  \i-  ^6.  loquitur  enim  in  co  cafu  ,  quo  iu- 

GCris.  AdeaceipondctEualchus:  potui,  dex,  qui  iuiauicfibi  non  liqucre,  colifr- 

inquic ,  huic tu.r  tam  ajicipiri  iaptioal  iic  ^.-.s  habuir ,  qui  liiiiilominus  litcm  dcter- 

obuiam ,  (i  vci  Ir:  no.n ' pf.  faccam  .i»  [U^  luii.irc pocucrmu Couarr./.iw.ro^/iKrA- 

aUo  Patvono  vtcn.;  ?  kd  magis  miiu  m  i-  ««.«. 

flavi£b>riapt3chidiumcft,cumtenontn      Nccdcniq^ad^rerafadiint  excmplaex: 

caufirannim ,  icd inaigumentoquoquc  GcIIio V.ikrio  Maximo.vlJuda :  cum. 

ifto  tc  vinco.  Dilcc igitur  tuquoquc  M'a-  non  fpccl.mdum  iic ,  o\\\\ ..[>  vMiv  iudici- 

giilcriapiaitiilimc,  vtcoqjmodoficrivc  bus  fadimi  fiicric  ,  lcd  pocaus  quid  fic- 

non  reddam  quod  peds :  uue  contrame  ri  ddsacrii.   Nec  dobiura  iHum  cft  rc- 

|^ronuncunimerit,iIue]u:ome.    Nam  ^iuscos  Bidturos  fuinc,  (IquaHcunque 

l:iuducs  procaula  mea  lcnllrinr ,  luhil  flnrcnda  litcmdircmiilcnt,  qu.imquod 

tibic:  ii  ..:ci:aa  dcbcbitur;  quia  cgo  vi-  ljc].;.intcs  rmc  icutcatia  a  lc  dumle- 

ccro :  Un  concra mc pronujiciatum  vcnc-  liUic. 

ritnifailtibiexpaftodebebo.4  quianoa        Qvimto  exiitimanc  nonnulli -in. 

vkero.  caufis  eiuimodi  dubiis ,  paites  ad  Prind> 

Tum  iudicc:  dubio(uin  hoc  inexpli-  pes  icmittendas  ,  vr  is  ius  inrcr  cas  <di*- 

cabilcquecilcquodvcrinquediccbacur,  caCi.    Eororaque  icncencia  confirmari 

lari ,  ne  (entenria  iua ,  vcramcunquoin  videcuc£/fii.Civ/(^for    Ctti'&rario  ac-- 

partem  dicia  cfTct  ,  icsJeie  rdcindcret,  cedic,.q9odncmpc,  ctfi  Princeps 

rcm  in  :;iJ....r. -.i  r.licut-rnnr  ,  c.iufara-  pcrior  non  Ijc  Dominus  bonorum  fln-  ^ 

cjuc   \x\.  dicm  loi;gii^mam   diilulc-  gularispcribna:  ,  actamcn  cius  lit  t>xas 

runt.  &  concrouerfias  fcdarc  &:  componcre, . 

Quaproptcrdicendum ,  quonens  oc*  quod,.vbi  alia  viaprarftarc  non  poteric, 

curnt  adco  pcrplexa  &;  dubia  cauia  iudi-  parrcm  vni  &:  parccm  altcri  afhgnr.bit, 

cem  fuum  iudicium  lurpciu^crc  ,  &:  in  cxcmploTibcri) /«/..^/  iuiicta/.^Mrf*/../!?. 

longiil^nuuu  ccmpus  diticrrc  opor-  ff.de b^trtd.mfiit.i^if^noch.dertUttctuLpo^cJf, 

tere.  rtnud^M^^^s* 

(  :  tcrum  &  hxc  ientenciadi4>CGec      Verum  enimucromihi,  faluoaliorum 

Ivlcnochio.  T.  nim  c]uod  in  iu.licara  cau-  iudicio ,  probabilior \  idcti  r  Autoris  no- 

laharc.icaQdUum  ahquod  jaitC£.couccn-  Aii  o£uuo  ,  quoducmpc  iud^x  cogcrc: 

~ •  .  l  golfic: 
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Dilcmcoinpotaioncin^rti-.iiiladcioncm.   OSc  iuflicia.    Vcru'-!!  ririonc  lubirdVi  in 
^         Quxiciireiuiapcrlpicuotcxtii/.  Ji.f.§.jf«.   quo  (  dc  qiio  nabis  cl^  lcr-no  •  !i»{tir!a 
f  «jSflr.^i/f  iirjrff./.conhrnururJtaniicmvji  quaRcgcs  rcgnant  ,  &:  Coiuiiati)  lu- 

fuAdec  eaamvtilim  pub!ica,  oux  inco  Ua  ckrcemunr ,  homana  cfl  *  hinc  leges^ 

conllftiCtVtliccslbpiiiitur quamccniffio  dicuntur  i  nicnrumjkmunus  Dci ,  cum 

m  .'.  tamcn  LL.':iuiIcs  ,  quoad  h.biechim  ,- 

<5u.  4.       AaJicur  dcniqac  in  defiuiuonc  iuili-  fintlim:'..:n j:  ,  •  ti  confbt,  atquc huc  ror«- 

An  m  di'  tix  fuum  ctdl^etribuendtt  qav  6c  iplaver-  Cu\  (^K\;t.u ,  c^u    LacVaniius  dnu 

fmeum  baaquibuldam  impugnantur  :  none-  in^tttu.fintityniJlauMtfferirtiittHi ,  qttiotf- 

iiufiu  t    niin  dclunt ,  qui  I»;[;:.tc  m.iliin:  T  r  r-  D¥J' S  hommlwpropOj^urtt  rn-nimam^ 

reUe      b  v  e  n  s,t]uam  Tribvemdi:  qn.im  in  fiu^flncm ,  vrpcr  e.im ,  rjfqn.vn  h.dsut  au^- 

-ddtitr    .lcntcntum  uioucntur  rationibus  qui-  d.imjftiii!j  crdmara,  aciuum  huinauorum^'- 

jyvAi&/bui3am,ledleiiiu(ailts&vaUeinficmis,  qttalitasdirigattMt,     •  *  ■  • 

quibusiacisfeci/iij;  fr.i>  §a  iWMr.  rtf^M*      SimiUKrileittfticix  definicionc  di:cc-.Qu.j;. 

imkctH.  ^  *  prjrnr  ,  vrrumnc  dc  iufttri.i  p.uricttl.iri,  i^jff^ 

Quj  f .       Dc  lioc  porro  definiuonc  lalde  difix-  an  vero  dc  vniuerJali  acapi  dcboat  ?  no-"  )ii.t»*is 

An  lufti-  ptant  Interpp.  vtcumne  de  diuina,  an  ve-  fler  Treuclenn  eam  dc  p  >. rttculari  CKxa-^ niuerf*- 

tttMHHt    80  de  humana  iulBtia  fit  intcUiucnda?  dicndampucac,rccutu<- A  itoniuni  Ccn- /^i)^^ 

fr§folke-  non  cnim  dcUiiu  cruditi  hirifcoiviulc: ,  ti.r.i^  HugoncmDoneU.  aliosgiccicber- f/^jn  ^ 

r/f  C^</f- qui  lcno  contcnd.uit  ,  Iullini.inuni  110-  riniosICto^.  fnieritf 
^ertt    Itrum  cum^Vlpiono  voIuilVc  dcfinire       C.vicrum  vcrirati  proprior  vidctur, 

Ji^Utim  iattio»n  ditiinam.   £c  pro  hac  o^''-  m  igisqiconibnacontcariaopiniojquod 

oione  adducunc  aigumenca  valde  ^pc-  lciIicctvniucrialcmhiilitiamImper..hoc 

ciofa.  locodcliniat.EtenimqnodImpcr.Uort& 

Sed  camcn  milu  conaaiia  opinioad  Vlpiajio  propoUnnii  hicrit  vniuerlalcra  •    '  • 

vecicaccm  ficpropoficum  luftiniani  pro-  iuKiciamdennjrcacpropo)Kre,idvelet  V 

pius  acccdere  «idecur :  nam  fi  adinten-  eo  cbrilEmepatec }  qnod  volucrint  de  il- 

cioncm  Impcr.itoris  nofbri  rcl]'!C!.inni<;,  latracffcarciufritf.i,  qu.vclTct  totius iuris- 

quodvuqucfacicndum,pxopoluumhiit  prudentix  omniumqi  LL..'id.Tqiutusri- 

ipil^eamdefinireinibriam.quxeneciu-  nis,adqucmvniucrlaiunspra:ccpt.i,tan-    .  >< 

ns  fiue  itmlprudcntia:  nofh-jc  finis  ,  8c  quamad'icopnm  colltmarenc:  acqut  ad 

quara  quispoHct,  bcneficio  iiuis  .ic  le-  iuftitnm  parricularcm  non  mmtes  LL. 

gum ,  allcqui  & obcincrc :  id  quod  .ipud  nec omni.i  luris  pr.T.:cpt.i  rcfcrri pofTImt, 

omncs  inconh:(k)cll  :  lam  vcro  luuuu  qiundoquidcm  h;vc  particui.ui;»  mlUtu 

^uina  non  eft  iun  ipi  u  dentix  finis nec  vedatur  iblttm  drca  rerum  pcrmotacio- 

4>erhomincm  \  llopacloacquiri  &obd-  nemacdiftribucior.em. 
neripotcll:lcquirurcr<7ohitic,!uftitiam       Cui  .icccdit ,  quoJ  iufliti.x  vniucrfa- 

diumamaluiaiiuno  <Sl  Vlpunouoncllc  Iislit  obcdicntia  crga  omncs  lcges  ,  lc-  | 

definicatp.  aindum  Ciceroncm  /Mr»  2.  de  Itgtinu,  9c 

Vt/raccam ,  quod  luilinianusiplcmec  Ariftotelcm  j.  Ethk.  c.ip.  1.  Particul.iris 

inpra:haucr.cNmi'.<rfj;.  lufliti.imacccn-  vcro  iufliti.i  lir  obcdicntia  fccunduai 

leat  virtutibus  humani<.    I'ludlai:cm-  qualdam  dunt.i.\.u  Icjrcs ,  vidclicct  c.is,  - 

fidas  irenon  poifum  ,  iuilitum,  icipc-  quo:  de  commcrciis  iiomuuun  ,  dcque 

fliicatifr  c^cncis ,  &>quidcm  remo-  diftriburioncbononimzdiquidconflj^- 

«acqucoaiginisiugidicipoflcditiinam^  unt:  atquiiiiAiciaqitx  htcptopoiutur& 

B  »  fihis 
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finis  cft  omnlcim  legum ,  exigit  obcdicn-  malc  iurirprudcndim ,  de  qua  ipH  prin- 
tiam  erga  omnes  LL.  Cui  conicqucns  cipalicer  ex  proix:(Ib  cxadare  hiic  pro- 
cft>qaodnonfitpduncii]arit»iedvniiicr-  pofinmnoadKfiiiiiiilKe&Goncniuaiii 
ialis  iufticix  intendoneni  de  ^io-a^p»  propdfiienR 

Atquc  huc  fpciflat,  quod  Iu{\inp.nus   dchnitioncm  emifilTec. 
hnj^.icnhxtm 2\ou.  6^.  it}f>ritfaitone.  I  tum      i.  Dcmdc  cum  m       in  eodem titMfe. 
'j  ^mdemeffetmniuvi perfcctiJiiiHdmvirtiitemt  luris  prxcepca  enmnercc  Imperator: 
ivktnmiiimeB  b»mimimj  qma imd  mnibm  prxccpta  auccm  pcoprie  fin^tis  >  Gtdi , 
i^ribuit :  hxc  eH  ex  Ciiuju  cegnemmata  iujii-  liuic  dilucidc  apparcc ,  Impcr.itorem  pec 
tui.  Erenmi  vnavitjiurr.g^  a!urum  vntutum  uis  co  in  loco,  artcm  iurisintcllcxille. 
tulifitbfequ4ruurhutmboua,fietmbtlborumt      5.  AcUxcm  i»faiM.eiufiemt:tuli.  lus 
fiuemfetmit:  itaa^netftrmiidmemqimni  a^pdtatur fiii£Km\  hiiius»  inquicrmpe- 
^(tmi iufiitiMtidiUMimui,  cum fit patria  hn-  rator,  (huii)  diue (imt  propoiidoncs ,  &C» 
gua  fortitudwem  in  armts  rirriirem  appcUjt  Studiiim  iurisnihilaliudcil,quamiliris- 
feiimu  Etjiquua^eamjiitumftikrabattde-  prudcntia&arsiuris^       "  ' 
Behriimjilimmti9,m»qiimmdmha§nmi     4.  PntcereainPandc^Us  dcullis  pii- 
Jietocc^^  •  -    mus  iificm  verbis  infcribacur 

Eodcmquc  ff  cdant  tria  inris  pr.TCC-  ^^''«''«'.^'coqiicrcljiondcattirulo.pnmo 

Eta  >  qujc  cum  vniucrla  non  compr.v-  Inrntutionum,  ibtimin  /  i.eiu/d*mtituli 
endancuriufticia  particu}rai,iedc.iion-  Vlpiaiuis  ittS  iUud,  de  quo  rubrid  crac 
ee  paceantlatius,  adeoquc  ad  eaiiu|uc  re-  conoepta ,  definit«  quod  llc  ars ,  zqui  Sc. 
Fcrn  neqncani  ,  rirmitcr  (l^ituendum,  boni. 

partiailaxcm  uiltitiam  a  luftini.ino  non       5.  Dcnit];  ficut  in  l.ffJi  offic.  jf^cffjr.  hi- 
lit.D.  hiUle|>ropoljtamnccdchnitam.  ris ftudioli,proiurilperuis  dicuutur}ita 

Qu.  7>  Auue  inftidam  nprcilacam  elle  Hib  QUi^q)  pro  lurifpcudenaaiiitqiniidoque. 
jM.fMm/iniciiimhuius  Thclis  luculcntetoften-  {umi,abibnumnoneft. 
4  iuptia  dimus ;  pcr ius  autaii  illiul ,  quod  a  iu-  Ncq;  huic  fentcnria*  quicquam  refra- 
dertua^  iUua  appeiktum  dicii  lurifccniuicus ,  &  gatur,  c]uod  ui  codem  %.fin.  infl.  demftniA 
Mr.fKmf  dequo ,  cumtn  lib.  Dig.  ie  tuftit.  &iure.  &iim.  Insinud,dequoinruDrica,acq-,in 
Y>&/GompilacocesLiuris  ,  tum  in  luulo  InRi-  ipibdculotradacur,  cripenjcnm  elle  di- 
tutior^um ,  qui  deiiftit.  &  lure.  inlcrihi-  c;uiir,  vidclicer  ins  naturale ,  pcntimti  & 
tur  ,  t:..d..ndum  proponitur  ,  non  lus  ciuilc.  Hxcautcmiuranoartcmaliquam 
coniutuimn  ,  icd  iuniprudentia  fignih-  iuris ,  fcd  ius  conitimtum  fignihcanti 
j  camr :  Id  Antonius  Goucn.  ICtus  prx-  vndevidcacut  infcrendum ,  ctiam  ius  it- 
.  ftandflimus  dc^gancer  confinnac  his  rsk*  lud ,  quoij  ir.i  t ripcrtitum didtur,cfleiuji> 
'    rionibus.  conrtuuuiuM.cn.irtcmiuris. 

X.  Etcnim  cum  luihnianus  Impcra-      Relp.  naniimpcratoriullinianusnon 
.  tot ,  vcrubricailliusticttli  innuic ,  pro-  tamdiuidic  iuscoinloco,  quampriuad 
poaacfibiag^iniUo  dculode  iuftttia&  turis  Ron  ..r.i  prindpiaindicat  6c  Cccei* 
\  mn  i  atquc  abinirio  illiustttulj  iuiliiix  nit.  Ncc  dxitlmpciMtorius  liludjdequo 
definidonem  prDponac ,  pofl  in  conti-  inpra:cedcutibus  hicrac  locucus,  diuidi 
nenri  fiildfctat  dcfinirionem  iurispru-  inctesipccicsiniusnatuid^ecndum^ 
dentise,vcritadadiiiodum  cft  conlcnta-'  dtfilciediasaicpriuatumcollc^umelle 
ncum  ,  Imj  crarorcm  pcr  ius  in  RuliricA  cx  pr.rceptis  Natural:bi's  ,  Gcntium  6c 
&  i::ulo  fub  (ilo  rpK  in  lu!  ij  i  nJci-.ri..ni   Ciuiiilus.    Nam  lur.ljTudcntia  noftra 
iiuc  oitcniiuiis  Uitciici^c.  Aii..is  ciiun  couilat  noriibiuii»  prxccpus  ac  rc^ulis 

lurii. 
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jari$ duilis, ciuiumq; Romanorum pro-  infinita,&icIcirco infto aliqiio ordincaut 
-  priis»  fcdcciam  ex  luie  lucurali  &  gcn-  ccru  racione  concludi  non  poiiunc :  ac 
dumpedds.    .  veto  iunlpiudcnda  nolba  va&nirdiiii- 

Similiter  non  obftat ,  quod  Impeiatoc  tuacdrca  fmgularia  &  indiukliiai  Eqgo 
m  ^.final.  fubiiciat  iuris  diuinoncm  in  pu-  non  poceft  iuid^cudeada  in  anem  re«~ 
blicwn&  priuacum.    Eaaucem  diuiiio  digi.- 

nonvideaturcontienireardiuns&iuris-     i.- Deiiide  omnis  ars  eft  Methodica  % 

prudcncizjiediimiblamconfticuto.  compczhenfio  pra:cepconim .  Acvero 
Rc(p.nam  certc  iurilpruJtnria  atq;  iuris  noftri potcft  elle  certa  Mcthodus  \ 
ars  iuris ,  tum  ad  piiuatuni commodum,  fiquidem  omnis^  Mcchodus  inidum  dc- 
cumad  publicum  dirigirur;  adcoqiprac-  betducerc  adeiinicionibus  &  diuifioni»  • 
ceptaiurisparcimnngnlorum vciiicarero>>  bus.-  Iniureantem  nonpoteft  cetca aH- 
parrim  vtilitatem  Rcipublicx-  conccr-  quadefiltttioliabediLiMlMirir/^itlfrr^^ 
nunt.  Denjq;nihilmipedit,quod  Vlpu-  iur. 

nus,  pollquamm/. /<;.w<i///.lubiiciata-      j.  Acccdicquckiarsritrerumperpe-- 
Bam&pecnliateminitidsedefinitbnem,.  oiacttm.IusautemfitmuialMle$.^«ii.J»/?.  ^ 
eoqiiploinnuacliaur ob(cure>iuskiuris-  4Hmjiut.pm^(mU}2.  S.fiwU.jf.ieU^iy.  ^ 
phuiendaenediuerium..  Igituciu&nongoceftinibcmamacdsce» 

.  Relp.quodcniminca  le^e  ICtusper  dig^.- 

{u»ini^^c  non  ius  confticutum  fed      4.  Deniquc  ,  quckdiion  con(&ccerta'  ' 

arcemiuns,  quaEnihilaliudeftquamiu-  aliquararione,lcdrolyrahommumo|^ 
risprudentia  id  luce  meridi.an.i  clariuse-  nionc  &  authoric.ite  nicitur  ,  iiiud  non 
luccicic  ex  co,quod  ius  dcfinitur  ars  acqui  poicli  artis  Formam  rcciperc.  Atqm  iu- 
it, b<HiLQt^  autem  pofteani£Mbr«i& tit*  nlprudencia noHra non  conftac nacucaac 
aiUa&biidtewinri^ci]dftiirdefinido,id  ratione,  fi^hominttmduncBxatopinio- 
Jkeqn.ic]nim  ficaccipi  oporret,  quaflh.r*  nc  ,  Tmpcr.uorum  aiirorirate  nititur 
dua:  delinitionesquicquam  rcipla  ditte-  l.jo.cr li'-  tf-(Ule^'l>-^-  Sfd&^uodprin(ipi 
tanc/cd  quod  pofterior  iUa  fjt^quafi  qu«-  fUuwt.  Inft.  dc  mre  natgm.  &  cmi  Igituc 
damex|wcaiiopriori5.  non  poteftiurilprud^daards  fiwmam 

rccipere;. 

MiU  S  Q  L  V  T  l  O    T  H  M  S  l  S      C.TtenTmverior  eftcontraria  opinio, 
St(imd*.  «         Guod  nempc  lus  noftrura  poHic  in  ;iius 

rormanT  rcdigir. 

jjf  jl'     "rxEfinicurporro lus , pro .irceiurisac-      Nam  Sc  ipfe  lurilconluJtus  Vlpianus' 
-■-'^ccptum,aCcllo,  quodfit  ^r/i'ow;c7'   /«T /. /f]  d^f /^y?.  d^^/wr.  dcfinitiusnofttum, 
Qu.  8.  ttqut U.ff.de tufi.&iure.  Vnde  quxllio  liib-   quod  lit  *ts  iqiti  cir  bom.  Atq;  idem  lCtus 
^  tus  oritur ncquaquam  expcdiiab  anne  ius  no-  m  L  to.  eed.  tit.  iuniprudenciam  dcfinic  fii- 
mfimm.  ftriacdsiwmammetno(licamredpiat&  tmkm». 

indrtie  inartem  reJic^i poflit  :  noncnimdclunt  Dcinde  ars  eft  Mcthodica  comprc- 
for)Mni  ICri  cLudinlTinii , qui  lus noftrum in for-  hcr.lio  pr.vceptorum,&c. Arqui  iurilpru- 
redtgi  mam  ar us  tcdigi  polle  negant  &  perne-  dcniiam  itibcrc  eiulinodi  prarct  pca ,  caqj 
pfitf  gancinluncopiraoncmareumendsnon  methodicecomprehendi  pofle  ,  pfai»' 
h:iuoHs,auclcuiuiailis>jeaadniodupro-  qnamcAcertum.. 
babihbusaddudti.  Tcrtio  habct  h.TC  noftra  fcicnua  pro- 

'       I.  Ecenim  fing;ulacia,  inouiunc,  non  pnumlubicclum,propnuraqihncm,ca- 
cirfuifciub|u«eM>qttonto«ittiiiimerD  qoc  in  fiia  principia  caqfis  &  eicuici^ 

^  -  B  j,    *  relbiin 
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reroiuipofliirt,  Curnonigiturexrcibku  owttrs ommno  iuilices,  quifubmftn  Jmptr't§ 
tioiu  UUiuscoiUucuipolkc.  .  funt ,  Jiunt bdnc ejfe UgmHtn  ftlumm  (Mt- 

Qji^6cujniiiri^nidendapoflicco-  fa,praqH4frodiiSseS,JUaim.imiiAmfi' 
gnoici ,  (cquiturvt  Medio Jo  aliqua  con-  mMut. 

fLt  Sc  111  accurar.im  mctUodum  rcdigi       Adde  quodaccuratcHcars  ipd  aha- 
.  qucaC)  quoiiuun  rcs  nonpoccitiiuevu  dionc  aru^as  lcparon  debeoc  :  quip- 
cognoiciautiodicari  pe  lcientix&artes  omncs  genem&(pe- 

Quitit&  cum  line  ordinc  6c  lutura  i-  cics^crum  concempLmtur :  indiuidu.i& 
pn  conlurc  non  pollir ;  nihil  in  rcrum   fini;uhr::. ,  qu.r  ruiinnhnita,  &:pro!nuC 
n.itura  rcpcnctur,  quod  quidcm  ui  co-   ra.tionccorLiprchw\u  tisrcognolci  ucqiic- 
'  gnicioncmv^uuclltcWmhominiscadic»   unt,viuiCv  cxpcncucu:  rciinquuncijbc/iL 
quodadaetemrediginequcactteftieSc»-  l9C§fkffdtit4t§k 
hgaxm.2S*'\cco\JmtrUu£l.Phihfopb.(J9.        Ad  {ecmidum  refpon.  m  dJ.  miukjf.it 
Scxto  ;  &  ianc  null.i:n  diccrc  maxi-   rtgul  'twru.  definidonis  vcrbo  non  dcfi- 
.mariun  rcrum  arccm  dum  mmuiurum  gnori  oroponcm  lilom]^  qua  proprurci 
iineane  nuUa  elle  poffit ,  hoaunum  cft  mbftantia,    ( vti  loquumur)  rci  qualicat 
(  vc  Cicero  aic  )  paruu;)  confideiate  lc»-  pergenus  c\'  diffcrenciam cxplicanir iied  % 
qucnrium^  aeqtlC  inprimisrcbttS  cnan-   ocnotari  brcue    circumlcriptam  quan- 
tium.  d.un  iurii  lcnsentum,  qium  lCu  rcgu- 

Scpdmo  cmn  illamm  dt^plinarum,  Lim  :  diolcdici  chcfin  :  Mcdid  aphonC  , 
qux  cum  iun^inidenda  (amuiadtatem  nnimnuncupant,proucticuhisdediucr- 
habcnt;  Ethiccsuimirum,  OEconomi-  lisrcp.-hsiuris,  cui :l!a/rjr0naiMf; fiibiici* 
ccs &  Poliriccs  ccrtadoccr.di  r.icioinuc-   tui,I.u  •  .iiciiLnrcroftciidit. 
nu"ipolut,cur  non  ctiam  c:uihj.  lcicntia^      Aa  icrciiun  ccip.  ius  non  cllc  mucabi^ 

<5daaocnmiuriQ>nidendanihilaliud  lequoadidcam»o:quoadgenns,fcdib- 
fiCiquamtSrdinaciinflicuciohucnananim  'lum  quoad  indiuidua  &  hngulos  iuris 
ai^bioniun ;  idcirco  rnnNiincic'ru.u-i  pon arciculoSyVide  Vulceiuiajadjpr«wyi.<(lriij|& 
ac lcruanda  cil  m  lunlj^rudctu  ccru  me-  nu.?.  , 
thodtts.  Ad  vldmum  rdpondcndum  cft  net' 

.  Non  rcfraganmr  his  £ipcrioia,  argu-  gando  cius  o/lunv  ..oncm  ,  &cam  lioc 
mcnca.  pcr(clatisfitinccriiircr|-p.cocrcucrriim, 

Ad  primuin  cniir.  rclpoivJcmus,  faJ-  invtramqipartemdifpui.ujpoliit,opcra 
fiimcilc  ,  quod  m  lu.norc  cms  alliinu-  pr.cuimvidcturdecodiipiccrc. 
tiir  ,  iunlprudentiam  circa  parDcularia     Smit  cttim ,  qui  fbtuuat  iuriipruden-  Qa^? . 
io!umvc!Liri,fiquidc^n pr.rccpcaliuha,-  ti..m ccrr.uutioncnon condarc,  lcdfola^n  ^^„^1^ 
hcf^cntralu&rcguiascomn-mncs.qux  h^j^mniiim  opinionc  l<c  autoritacc  mOtprudtn' 
ad  Ipeciem ,  lcu  mdiuidtu  accomraodor  qiiorii  n  hn>i.iancntaluvciunt.  tu  terta 

ripoilunt.  Vndc0i/.r./^<feA'jrf.dcfinicur      i.  r^*ilM»nmimim.ffMlegAm\C-rMiM$ 
■lcx  co  nmune  pracccpttJm  cc  coininunc  cus  cxprclic  lcribic :  non  omnium ,  qu« a  nitmurf 
Iv^  vniblic.viroiifio.  E:  mU.&^.C.dH.  m:Jorihiis noftris  cooftinMalunc,  fatiio- 
<luitur  ic;^cs  vt  gcnccalcs  ab  omnibus,  ncm  daripolle. 
qui  fuiic  invrbc  Roma  (ciri  Sc  arquaiicer      a.  Eodemq;  (acere  vidctur,qaod  Nc- 
ob(cruari  dcberc.  E  c  in  1. 12  etdait.  llnp.Iu-  xadus  aic  in  i  &  i(U9.f  eU,  tit.  dt  U.  radoncs 
ftini.'..ui5  .apcrrc  (cribit :  .S;  mtpnijus m  te-  corum ,  n  '.r  cor  ftinuuitur ,  inquiri  non 
Jl.xscMtfiim  ccjimnctulner cxj'>iin.iticT!r.p.ir-   oporrcrc,quiaalicu:um  multaexius,qiu& 
If^ioiiiam  icn^ituas  ^fijtiHtum  dixmi^  ccrta .uiic^  lubucrceutui^ 

j,  Acoe- 
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If,  Acccdit,  q-.iod  cum  error  criim  ius       8.  Acccdir,  qaod  non  idcm  npud  om- 

pariacarqrc    errorc  iiis  niici.txitl.j.ff.de  ncs  populos  ius  llt ,  nccidem  bonum&: 

9^(.pr4m.l.i.%.f.n.ff.  defupfeSe^Ulegatal  arquum ,  ftd  alius  popuhis  alind ,  Acfcfe  , 

gJhifniu.ffMSC.Maced9H.%fedcunulnfl.de  quisq-,  foum  probct.Qupdautcmiiatnia 

ttfi.ordm.  non  poiTit  ir ris  ccrta  aliqua  dari  conftat  ccrtacj;  rationc  ftildmr»  illud«- 

ratio.    Qu;)dciV:mcrr.ircir-trowi:cirur,  tenv.Miv.Kikni  vbiq;  cft. 

hocccrfamrarionwmnonh.ibcr,cumra-     .  9.  's  iamou^cadcmcciamRcpublitjl  ^ 

domniIiiiagisc6cnrjtttA  vi<lcamr,quam  regesfirequenttr'&  breiu  temporc  mu- 

tt^ilqwidtUH  rarioneffjU  A  tsuiiur ,  cofriguntur  Sc  abrogantur »  cum 

4.  Addc quodCcIfitsaitm//?. Jfi/fi/.  camcnconftans  fit    afrcrnum,  fempcr 

>  Qupd  n5  ratione  incroduCtum,iccl crro-  &  vbiquc  idcm ,  c[uod  ccna ralionc  con- 

.rcprimum,dcindeoonluetudineobcen-  (bt,quoJq;abipfanicionepmficifiicur.  ^ 
rura eft ,  in aiiis  fuiiilibus  non  obtincac.       Vcnimcnimuao,  Iiisomnibusnihil 

Vndc  diccdum^-idcrur ,  confuccudincm  obftantibus,  diccnditm,  ius  noftnnn  cer- 

hanc  irration.ibi!cm  valcrc  ac  fubltftcrc,  ta  rarione  non  dcibcui ,  ncc  iola  hominu 

iusq>  laccrc  m  co ,  in  quo  cft incroduda,  opinione  Sc autoritatc  fuilincri ,  (cd  im- 

-  iicecadfiniiUanonporrigatur,  inotfsprincipiisacinndamencisfiilciri. 
j.  Pra*rcrea  inlcgibujnofhis  cft  pro       i.  Cumlcxlltcomirunc  i^r.occprum, 

rarioncvolumas,  tuniquodc.n,qu;r  pnn-  \ironimpru(lcntuin,con'.a'r'.nn,(!c!t!5bo- 

cipiplacucianclcgisdicuntui  h.ibcrcvi-  nun,  quar  Ipontc \ cl ignorantfa  contra-  •> 

gbrem  ^fU&quodlHflit.iimr.nAt.gent.  Hunnircoerdcio,communis  Reipnblicr 

.AatU.  Vndc&PiaCofifi./.'ifrlli;^irAnibii  Iponfio/ i./ir/<r^/^. non  cflvcrifimilcvU  . 

aliud  ius  ci  ic  dixit,quam  quod  potcnriori  bm  lcjjcm  a  viris  prudctibus.iandri  abiq;'< 

£lacuii,autpopuiovtilccft.  Tumctiam  m.igiiii&cuidcutiradonc. 
^oiVlpianmm/.fro^exit.ii.ff.qiii&ii     -Xf  Acq;  hctcpertTncr,  quodtoriesin 

fttkriiMmiimjiea^^  iurcnoftro  inculcatnr  qium  plnrimisin' 

dam ,  m.unmiiflToncm  fcruorum  prohi-  lovis :  lcgc i.^mi  cOc  t^tc-cnH.-^, qux r.irio- 

bcncc  ,  iiLim  quidcm  pcrduram  Sc  ini-  ncdciLtuumr  (up.tnrd-iJ^.^  l.qttodmrx- 

quam  clic,lcJ  tamcn  ita cllc fcriptam, at-  mnej9.ff.dc u.I.quodiorruff.t6d.{  J^ommis^, 

■  qocidco  fernandam.  kff.ie  V.SJJefemmm  CJi^ifi.&cteris. 
6.  Adh2rcrefponlaprudentiim,qux       3.  Con6rmac  idcm  manifcfti(fiRie>. 

&  ipHi  pars  iuris  noftn  uint ,  in  mcn  opi-  quod  lcx  cx  r.irionc  exrc  lavttr     coar-  % 

nionc  coniiiluiit :  vndeetiam  dcHmun-  &,ciw U7.ff.de H.l.cuni mnhcT  f.deiur.dorJ. 

*;nir,  quodnntfencentiar&opinionesii-  €MmfaaS.ii^ifuKisff.dclig.i: faH9.Vn^. 

''  lorum ,  quibus  periT;iirum  rucnc  dehire  dcJiecelGvioiequicur  legcmccaiaaliqtti-  ' 

rcfpondcrc  §. rtf^9Hfe^»^lttfl»demr.iisi.  urione conP..irc oportcrc. 
geRt.&cituL  4.  Dciiiq;  coiiiucru.to .  qu.xiusclf  le-  • 

'      7.  Inluperconftat,quories &quanto-  gisq; fcript.r  viin    .'ato:::.atc habct,nnc 

percinrcdavcraq;  ciuushbetrdrationc  tationc  :ii'ioduc!  i.  >i: porcil/./^.^4<lf B. 

inucftic;andahomincsdi:Tcnrtar,;M-optcr  vndc  potillimum  bonx  coluctudiiiisrc- 

naturalcm  hominum  ad  diilcnticndum  quilitumcft,vrlur.irion;ib:!is.Qucccrrc' 

ladiitacem  Lidemftvnus  17.^.  frincifaliter.  vniueriaacqiimguladcm6ftipaiic,ius  no- 

fJlimtfr*fHijriin,  Qupd  ianc  ip(um  ftmmtacioncfaaucquaquamdeftitui.  • 
argumentoeft,  iusiprumquoqueincer-  Neq;contrariuprobaiitaddui£bnr;.;u- 

cum  efTc,  tu(Uaqwiacione  fi^^  menca.Namquodm/n(mo»m/aw.^</rJZ. 

jihun.  "  i  -.v      ■  "  didtur,  idnon  eum  iubct  mtcUcdum» 

qudii  , 
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qiuil  non  omnium ,  quj;  a  legibus  iuDC 
conilicuca^iit  cano  cena;  Ced  quo^  etum- 
B  ratiooena  pcipctno  fubfic>  tamenilk 
nos  larercpoQit ,  adcoque  anobisilitcr- 

SiccciOiUi^uOiicx  /.  &uU»^.dele^thm, 
(ecundoobiiacbacui^ » intcrprece  Do> 
ndlo»noa  debet  llcacc^pt,  qpiii  rado  id- 
circo  iiiquiri  non  dcbcxr,  quianulla  rario 
lublit»  lcdquod  non  oportcac  lu  racio- 
ncminquixcxea  vtprius  lcgemnonweli- 
raus  lcniare»  quam  racio  eius  nobis  co> 
^ca  fuerit  :  miic  cnim  confccutunun 
illud ,  quod  ibUcm  aic  Neronus ,  vtmul- 
ta  cx  his  ,  qujc  ccrta  iunc  ,  iubuenan- 
cur ,  non  quia  racione  careanc»  iedquia 
r.ido  hobis  llc  incosniu  DonclL  l  Cm- 
mtf.r.is. 

Quainuis.ui;  diltingu.int  iiitcriusrc- 
ceptum&conlbtutum.  Vciniureccce- 

f»fo  (cmpcr  lit  opus  r..noncm  cuidcu:cm 
iiPuf^e,  ol>c]'a.imhoc\cl  il!  ki  ius  rccc- 
^ciun  rucr.t  Jn  lurc  vcro  conlUcuto  iccus 
lclcrcslubcat:  cumhoc  edam  (inc  vUa 
lancne  intfodud  qucac  Si  cnim  vcrbi 
C.-UU  c-iirarur ,  cm  olim  fticrit  coaiVru- 
rum,  vt  ]ccuuna.circt  <]uar;a  porao ,  por- 
::oms  ab  inccllaco  contm^cntis, potius, 
qaamtercia,aucqujntai?  Accurhodielic 
cricns ,  aticlemis  pro  numero  lihcrorcm 
cx  StM  detrientto fciivifi  :  itcui  curn^a- 
lor  ik  .cgr.inu  qu.uq;  Ubcrottun ,  quam 
(t  quatuor  ctlciic  ».cum  c  ado  didicec^  quo 
pluces/inc  iibcci,  co  mmorcm  iingiuo- 
rumlcgTiAi.un  ctic  ?  ucm  h  qua  r.u  ur 
cur  ui  ceilamaias  icptcm  ccilcs  acihioc- 
aiiCurnonicxauci)uinq;?  Nihilahudrc- 
fi)Ondciipodc  vidcnir,quani  iJcirco  h  rc 
C\z  conitcuradUr,  quiamliil  fucritaluiJ, 
quoi  mcl.us  conftitm  poilc  a.icrctur, 
Atqi  aJioiconrutctum  pcrtuicrc  i/.  c/ 
li'«.vt&L.pnecedaicem»nonimprobap 
bihtcrcoUigirar  cx  I  <^  idee ,  dum  ibi  Ne- 
lacius  vx.,eTum,qiu  ktHftuituntxr^&c, 

Pan  modo  aj  rcm  uoix  pctcuict  tcr- 
oyaiargiuicnuiflLEoaumpcoculdiibio 
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faliiun  c^cirorcm  ius  faccre » cum  cnim 
lcx  conlcnfu  introducang  UXjz.  ^.uff.  dt 
bph$.  confenfiii  vero  nihil  magis  con-* 
rr.:n\mi  hr,q«am  crror  lij.ff.  de  lunfd^»- 
nt.  h  ^  n  oon  poccft,  \xjacxxorc  ui»  uaicar  ^ 
lur. 

Kcqu?  connarium  probant  aitdnflap 
leges.  Uiix\tnlsff.de»fit.fmm:aoaei' 

ror  lusfacicbat,  !cd  commuris  \tilitas, 
qux  cxigebac ,  nc  iILi  qux  cocclCilcc  Bar- 
buius,tanquam  Uber,refiuidecenciic  hk 
Lj,^finffJefiip^BeSJt£AVtdAiSk  (crtof 
m fddtj^o  fpcclarc  vidcnmr,  non  vt  IC- 
cus  AacuaCjCrrorcm  ius  parcrc,(cd  potius 
vtpco  mirabih  Sc  ablurdoid  habeu  :  id 
quod  colligcndum  videcnr  cxeo»  qnod 
didtur  in  codcm  \.^nM.pzopici  vliim  inu 
pcntoruni  rccc^;i  a  propm  lit;niHcarionc 
vcrboram  ,  vt  prouu:c  crror  ius  focut, 
quodad!iuc  cft  ablurdius.  Simililocntuy' 
nc  V  titu  r  IC:.:$  mlMbamsf^  faitfm^ 
ff4dSi.Mj..cdon. 

In Lj  inpruu.ff.4dSC.MJcedtH.non(3i^ 
citcrrorius,Ici^bomfidescfeditcns,cai 
nihii  onm:noimputaripotcA,quod  con^ 
tr.ucr  •ancfirci  j^lx-tcrc.iitor  ,  altc- 
ru.nr.:jilc.'ii:a  r  ramilus  ,  accoqi  iplcin 
boiu  hcc  noii  c  1 1 .  tUhiet  cxteri  omncs  id 
i^oraitnc,  &licenaicnc,  camcnlocns 
h>rcc  Scn..cuic6iulco  Maoedooyno»  nec 
crror  ilK'  uis  facerct. 

Dcoi  .^i  m  ^/e  iciuM  leji.  detejljM.  trdtw, 
naa  commu>us  enor  ius  pepeiic » JCeA 
imj/crium  poteib^qucCaeiarjm»  qnies 
fan. >r.: vltim-i^i;ii  >.o  .::a:viiii ,  tcilaincn- 
coiuouc;r.'.au,  i^uoa  aaoqum  pcc  icui- 
iu::..mc*.!<c. 

Non  cc»'.n  cbftac  qu.irt!Tm.  Nam  L 
quai  r.jn  rJt:»ne  if.  ff.  ie  'e^itim.  loqu:r.ir 
aj-c:  c .  i!c  c«m:.u>.  mCaic  irrat:ou.il^i.i ,  lcu 
xic  ca  coiuuccuamc  ,  quo:  non  rationc 
aliqia,  lcd  execToce  Gx  incrodud^L  Kanc 
ICcus  prohibec  non  (olum  ad  coicqucn- 
ciani  produccrc ,  ledctiaminliiiiiilibus 
cUlb.iiobr.i^rc 

Quonquamea,  dc  quibastafitdoaii- 

ceaioe- 
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obiecuau ,  non  debcanc  ob   iik  >  dc  icruis  iilis  nou  maiiumictendit 

'ji0t,  pMtr.  cxua  ad  nublicum  commo-       Ad  Sxam  argnmentum  refponde* 

dumpertineacvr  mulra fad.adurenr,qus  rur.  Opimone*;  ilmprudenrum  rarionc 

aliasncrijnro|ubentur/.i.j^i;iw^yiM/  aiequaquam  Riilfe  dedicuias :  iiquidem 

- ^  ^ntBdauSuatm/fdMBb^dMO'  credibuc  non  eft ,  prudences  quicquara 

bafaiHmore(untdecep&  AHaricl^poiw  efiam8cibuxKnmGpt'i^^ 

liBiHlli,t^ui  d.  l.    jf,  dc  11.  intcrpretanrur  ne,Rei^publicac  vtilitate. 
4teaconiuetuduic,c]U(;contr.ir.nop,cm        Ad  leprimiim  rclpondemus  ,  quod 

jnris  commums  Sc  politiui  uuioduUa  iiomiiies  m  xadone  luns  inue^liganda 

tiy,  5c  Cmimj^9sd^eiLlfiidmird f,i§  ldfi«ti<t%iioranda veriiuris, qdod noa 

t^.iur».  eo  minus  in  fccernun  fit ,  quamuis  ab 

'  Nec  maioris  mon^enci  efl  quiniom  impentis ignoretur  L2.L  ReguU  f-^-fid 

flrgumenfliBL  SteniiK  qnod  nonet  vo-  %mm  Digeji,  4e  mk  &  f^Ut.  ^{wrMif.  iiiltA 

limtate,iedcxranone  ,  &quidemexhac  «mnino  ^iiftin^ttndum  Ht  inter  ins  i- 

potiAimum  (t-ftimaridebeatiusnoftrum,  pdun  &:crrorcm  ,  fiue  impeririam  iuris. 

puto  luperius  iuiile  lacis  luculencer  dC'  Qupcirca  id  omne  virio  iiommum  >  nqn 

VQnftiatnnu  vcroipiiiunimputanoporcere.  '"'"^ 
*^NeceMiiifiuar<iood<ydnir.1dqiiod  Non«e&ligaipredili0€NiiiBi.Q^ 

Principi  ptacucrit  lcgis  h.ihcre  vigorem  niamlegilnUtto^esomnes ,  tametH  noh 

in  %.fid  &  quod  PriruipiAnJlitut.  dc  iur.  fu-  idemftantant  eadem  tamcn  omncs  fpe- 

SmALGtnt,  &CfV$L  Nam  id  lioc  modo  6lcnt,vtReipubiiae  commodis  couiu- 

Mi ipMiii^l iilfl  a-vt quod Piindpi pk'  1ant,«quitm 

•tueat  ob  euidentem  aliquam  raDonem  tuant^ebkkmqne  conaneantinhonedo 

atquevrilitatem  pubKcam,  id  demum  lc-  officio  (ocietaris  humanx.  Prxtercaiuns 

vigorem  lubeac  Eodemque  modo  duplcx  cl^  ratio ,  qac  piirrim  njtfufa>par- . 

^  fatel^  debetidquodcxPiaconcafiere-  nmleeibusluljcrar.  '        •  • 

■Intur.  ^  £ftMiefiri,qbcinlenbbs 

Ncc  etiam  rcfiftit  d.  1.  projpexit.  12.  f.  &  in^enil  >  &  ad  qiLimlii>ct  rcrum  op- 

^ui&at}Mbm  manum.  Cuiiis  hac  cft  vc-  porrunitarcm  mut.ibilis.  N.imcum.id 

la&gcnuinaientcniia ,  quod  ncmpc  li-  cuiusquepopuh  morem  pro  loci  (Sc  tcm- 

Ind ,  quoddtffllfllifitonniannnnttendis  ponHtaioneaccommo^ktnr,  fieriaiiter 

4bi  (Utuitur  ,  licet  prinu  ftdiiw  durum  non  poteft  ,  quindiueriumkdiuerns  ci- 

Tideatur    .ihiurdum,  tamen  non  fit  abf-  uitatibus  Sc  popuhs  ftatuatur.    Quin  & 

que  xationc  ilatutum  6:  idco  lcnunde-  diucrlicacisiiuiusnon  "i'n"P^  cauia  cll, 

beat.  -Quamidf  eiiiiti  icrui  ^  dequbfttm  «jnodliumanie  meii^Cftl^  &  opinto- 

-Ubenaie  impedienda  ibidcm  agitur,  num  peraeriuasfiKiat  ,  vt  aliud  ahi  vi- 

ten^>orc  admilTi  cJrc^i  domi  non  five-  deatiir  plcrumquc  vt  maLi  pro  bonis, 

rint:  quia  t.amcn  ipii  potuenmt  aliquid  pcrniDoiaproiaiutaribusiubc.antirr.  V- 

▼elprarlauiilc  ,  vci  audiuiflc,  vclmores  mcamenincerim  acquc  cadera  ciUcgis- 

fixminxn(>uiI1e,.Rei(pie^Mcseinter--  lilfiirtlHiiiiiliim  mi  u  L  m  1  qiliiiir  I  ini 

fit »  ne  dchda  mancant  impunica  L  itd  iHcuenda  does  fiios  ad  prinum  narutx 

vulner.ttut  ff.  ad  l.  AffiL  ncue  probario-  iuftiriam  rcuoccnt :  quam  fi  legibus  (cri- 

num  pcnuru  crimcn  maxicat  uiultum:  pcisacprimere  nequeant ,  voluntatc  ta- 

finnnu  profe6ko  «cqoM^tadoiiekK  m»t6USmL  Vtitaqiuc^uidiegc^ 
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cipitur>ias  appeUacnrjhalnca  radone.eiua  (e  ao  voluiilc  L  Jatn  Mbter  69.  Digf/l.  de  lei  ■ 

<iqo<ifierideliuir>|K>neiusquo<16Aiim  mt.j^  Qgpdaiicaniiic  quoquc  lcgunw 

«jtii  lator  voluerit  a  propria  fignificuionc  - 

Ad  vltimum  rcfpondcri  dchct :  lus  voci';  rcccderc  &: particulam  ETidifiun^ 

Boftruiupcrpetuuiuclic  &  immocum»  ^ueacap.erejnui4uamappacec..  ,  • 
a^inununbiuinthefi  >  quoad  immocas      2. .  Accedic  quod  non  joJnni  in  ad*"' 

Sc^aaasjuStiaat  nonnas^vnclc  legum  o-  ducl:a  hgtfnmd  Dtge^.  d*iuftu.  &  wKm  ' 

mniiim autoricas  dcpcndct ,  !icct  in  h\-  icd criam in  mulris aliis vcrh.i h.rc  tquum 

pothefijlcuinduuduohoceftquoadpar-  ^«ww  comungantur  parucula  copulaci-r 

cicujares  qvi^dam  couitinKiones  xnncft-  ua  ET  t  vtmlegeji  infifie  Digefi.de ifikm 

h^c  fir. .  eredit.  kge  ficundd ,  p/a^^^fho  tStdU»  Di, 

Mnr,-n:i:r  aurcin  lcqesanrcriorcs  \cl  gtfi.  ft  nttu  cauticmbm.   Nullibi  vero  in 

c.M  \  lc^isUrorcs  111  iis  r.oniuhi!  al  crru-  toto  lure  uolUo  diliungancuT  pacacuU 

vuiu  ,  «.uiod  jph  uuis  iirci  unuuuiidum  VEL»  " 

none(Medlu>nunttm.imbeciUicao,qui  -  ^  EodemqucpcrtinccqaodbmMw' 

JSocvelilliidittri&aequicansregulisnift-  quicquidinittrenolh-oproi  iinitur ,  bor  , 

gis  conjn-uum  putaruiu ,  vcl  criam  ic' cir-  nura  fir.vcl  priuacim  velpubbce :  Iiis  lir 

co.quoii  varicras  cjrcumliintiorum     .  quidcmnolkumcilclupJcx,priuatum  6f 

temponuB»  iuris  quoque  diuecficaceoi  jpuhhaxmS-fifuLl.de/uftic.c^iurt.Ugeprir^ 

cflfL^cec }  eadem  enim  omnibus  cem-  nu  pura^r.tp!.o  JecunJo ,  DigeJL  eedenu  li-  - 

poribus  &:  locis  .\pr.i  non  fiuir :  lus  ta-  lud  ad  luigulorum  vTiJiratcm  pcrnnct; . 

mcn  ipluui  in  lua  dica  manct  vnum  &c  hoc  vcro      comniodvm  &  vrilitatcm 

idcm ,  immocis  lu^cia:  rcguiis  dirig,en>  cotius  Rcipuhi.  Ac  \iailim  quicquidin 

dum.  iure  proponicuc ,  ideciam  acquum  eft  ^ : 

.  Dvfirirur  pnrr:?  ius  neftrum  quod  tSau.  Cisiicedtiudic.  n  mox  pluribus  o- 

fit  ars  /EQVI  6v  BOXI  :  Vndc  i^u.r-  rccndctiir.  Cuic;>n(Iqucnscit,  hxcduo,  . 

ftiocmergitluuc  cxpcdita,  vtrum  tqmm  4quum  &bonumt  lcaipcr  eilccomuncta, 

Ah  qui('  ^  ^fnon  indcHnitione  i(U  coniundiue  nunL;iv;m.di$un£U  >  acproiudc  in  ppi-'  • 

qiiia  tn      diiiiindiu^accipi  dcbcant ,  ita vc  quic-  pouta  mns.definicione  non  difinn^iai;> . 

turt  d-   (,^ii^\j^iiij^cxc[m\mL{t,idcn\  •'k  bonu  n,  lcJcopulatiucaccipicndaclTc. 

f**""    iicac  vicc  vorla  quicquid  bonum  eftidem       ^kc  huic  lenientUE. xeftagatur  lex  «•  - 

^"^^'&zqaum?   .  B/mCeA.defdS»emunt,  tMmfuper  d$^ . 

tonum      p^^^ m.^.tiuanvampIeAiair  Autorno'  vbi  bomua  &.xquum  Jibi  iniucem op- 

Rcri?cftatuit,oriiticqi:od  a-qmuniniurc  poni  vidcntur  in  vcrbis  ilhs :  Qjtamuit 

*e  vetjA .      ^  xdcm     boi»um  cllc,  ac  con:n,qux  tnvn  BOSVM  erat  mulitrem  ,  qua Jt  tffm  1 

(entcacia  nuhi  quoquc  oradccpro  caqu^:  mxraesemmttit reteiyan  einfdemfMtdr^ 

luecfaduntar^mcnta*  iaiw»  ffAmim^:  MUHim-qiuiMm  emdh  - 

I.    Etfi  cumi  pardcula  Jtti-incerdmn  t§m  Iqimj^g^IIATtS  mntiNf  ej^  f4ih  • 

fir  difi-uidiiua, idcmquod  rf/dcnorct,  toref. 

vc  tcihs  eft  IuriM:onimcus  iu  L  js-  Digefi.        Hmc  igicur  omnino  allcrcndum  '.-i- 

,  inmb.fifft^c.  fiiatamcnnacucaeftcopa-  decurjkquum&bonum  noneflc  pcrpc- 

ladua.,  vteciamomnesteftantur.Gcam-  tuoconiunda^ 

marid  j  ipropria  vcro  ,  naturali&ge-       Rclp.  Hocinquamnon  obftat :  nam  . 

nuinavocisiigniiicanonc  in  dubioircce-  aun  hic  dicuur  oonum  ellc  res  muiip- 

derenon oporcetalicer ,  auamfimanife-  xis  gabecnari  kanacico  » inceUjgitnr  bo- 

ttflim>imnicrif  idkfflpjatofem  icaiifc  iuim«  propceraliiid>i4^«  ytile  ipfis  • 
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fcus,quasvir  longcmclius  idminiftniuc-  dem  :  fic  vt  licet  naturali  .YfjinMti  non 

cit>quam  vxor,uitcnm  6c  maricus  abfti-  comteniat  dcpoHti  contradam  icruari, 

.ncat  admiiiUfaitione  renim  mulieris,  •ctmquede^oUcam  capiuliscriminisrea 

juceun»  iniitcivxorcr,  &prchibcnte,  nonteOicut}  comieniat camen xquitad 

fu rcjpiar  ,  arquiimcrt&rlimul  etiain  bo-  ciuili  ,  qn.r  commodo  nirinir  |nibljco, 

nun\perlc,propcck-ea{alicet>  quiadam*  totiastfue  Keipubiic  voiicacem  concep- .  ~ 

mam  non  exiguum  repucacur  quippiam  nic  . 

iiLtc  alicuius  iplo  inuico  &  prohibence        Com  pono  itisiullnim''fic«rs 

fieri,ct:ian^n  rcses  CO fctt mniotl^bl^uk  *<pu  ,  non  aiienum  ecic  a  propofico  tuy 

yfu&lhtbitat.    '  ib-o,pauciiqvaedamde  jeqHitatepropo-  ' 

I    Non  rciillifttiam  exemplum  vfu-  ^icrc. 

capionis,qu.Tbonaqui(kmeft>6dnoR  '     -£ftamem«qiik» nihilatiud, ^JM» 

xaua  ,  imo  ab  arqtUBtC-iiataisliprocfiiS  «Mlmtfis fimmtti^k^fudmbgk  firiptt,  Qjf  "^fi*^ 

adnorrere  videtur,  qnonuam  focir  vliica-  qtia  mmrefu,  fmentiam,  TAtioiwm  ,</  vo!un-  '^J'"'** 

pientem,  cum  pnoris  doniiiu  iachica.  Hc  mem  Ugu  JtriUAtmr  &  extqutmur  negUiU 

deccimencolociiplcciecem ,  idquodna^  ftnOknl^tUmtmeCi^hsinms^UUg^ 

'oicali  xquicsdi  repugnait  didcur  m  k-  -po.de Rtg.  lur.  ieu»  vc  Bolognecil»  defi-  .. 

ge  206.  de  Ke^  lur.  proinJc  non  omnc  mx  mtr.iilat.de  j£qutT.tte(Aprte  }o.M(\m- 

quod  biUUUDcUtidi;^  proteims<cquuni  tis  cll  Uxamojtuni  /f  ;;f  ru^^^dlfonufaipram 

cft.  <  •MCtrcumjiatttmuiiqiumuigdt,    Vndc  ui- 

'  Re^  Sciendumquippeeft,quod>vt  tclligicur  offidumzqutcuis  ineooon-^ 

moxpcolixeoftendecur,  xquitas  (it  du-  Aftere,.vtidqtiodfi:riptum^JaieC«'re- 

pIcx,Nati!rali3     Ciuilis  :  illa  comma-  mitrat ,  rcflringat     difHnguat  ,  prout 

dum  vt  piurimum  priuatorum  rcljpidt:  caure  vcl  drcumllantia;  poilulant.  id 

haec  veooooimnodum  cuetur  publtcnm:  quod  pntchce  PJiib/bplnn «(■'CMUr.fM^ 

Ecfiigicar-idfiKapb  uon  {icae(pittacii]*>  his  verlns  expccnit.     Mtem  dquitM  & 

turali  conucnicns :  Ciuili  ramen  per  o-  bomotqims,qut  afrpud  remtttit  deiure,  U^i- 

ronucongruit.vt  qui ,  diccnte  luriscon-  btu  conjlauto.  Ndm  ea  qu*  non  potuit  is  qui 

filko  i»  Uge  pritM  Digefik  de  vfitrftt.  &  v  iegesjitndmt  ,4ecm4te  &  in fiugutaribm  frtf 

fyui^.  bono  pttblico  iittroduda .fic:  famejfiiitUtmiietfStif&mgemtfm 

proindc  quicquid  publicc  bonum  cfV,  nunciatk,  quim iUk /fltquidremittitpropo- 

id  vcl  uatucaliccc  >  vcl  dltiiiccc.xquura  nenstamcnea,quais ,  qutUgesfanciuit  ,voIit- 

f:^  iJfitmfingularii/HSQrpecuUartterdifiMrCtnee 

Sk  ectamiencennshuic  Bon  refrA*  tmKoifettmfikutmiimmi» 
gttnr  L  iu  Digtjlk  depofit,  fii  qw  bo»        iEquitati  ius  ftridiun  opponitur: 

num  quidcm  cll  ,  facultates  rei  crimi-  Tioc  verocll  iu  Jcginmum^Icc^cplcbilci- 

niscapicalis  nonipiicx  deporuordtituif  to  Scoatusconiuito  6i:c  com^rciien^ 

(edin  filciimceferri  ob  (acionem  ibta£-  fiim  %  quodlioecinfe  ,  acquemchefi, 

ngnatam  a  lurisconliiico  TriphoMno}  -fiiaqiie  iMtura  non  cft  iniquum  :  ta- 

fcdapquumid  non  vidctur  ,  ctnTi  xqui-  men  qu.indo  applicanir  ad  factimi ,  de  . 

tasluadeat,padbicruarr/fgf/>r/;MU(/f/>4(3f.  quo  qujntur  ,  intcrdum  ob  curcum- 

Ugeprtmd  D^eJiu,depecioud  confiitiua.d£.  llantia: aiicuius  varietacem  iniquiunexi- 

coniequeniierei ,  qui  criminis  c^Mialis  ftic.  V.C  ptxtorin  edidodeinittsv»> 

damnatus  cdjdcponrum  rcflinii.  cando  aduerliis  libertum  ,  qui  patro- 

Rcfp.  Etcniiu  bc  Kic  diftingiiendum  num  fuum  ablquc  vcnia  in  uis  \  ocu-it, 

eft  intcr  a:(^uiutcm  duilcm  ^  natura^  poenaleiudictumconiUiuitiSi:  ikoc^cne- 
'  G  A  .  taliccf 
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tiiUcer  &  abfuuc  modcraraiiie  lege  qtuntd  Digeji.  de  p^.  Ug.  frim.  fdrdgrafib.  prhtL 

& feqq- Digefi^dcmimw.  Q^^cmpct  J^eJL  debit^teftMunf.lfhQtertMtfarMm 

fi&aque  naauBLdcindiefi.non  fitinic'  fftfBofmJiig^  igmtmMai.  f^§t,fars^ 

l|liuni ,  ied  cadbni  &  zquicad  nuximc  grapho  frinw,  Digeft.  deftifit.  Itge  fccimda^ 

conien&meum  i  in  eo  tamcn,  qui  poc-  Dtgeft.dtc»^iu,f€amMi7.mffniu,l^i^ 

•iaucadiQncmq^enulic,.aucadcuius.  devfurm 

tPcaikMicmnoiLvwiitpaoBonnsiaut aon.     ^  bmqnodmiiDcnoAcoinniHne» 

ihuicnsventMedfponcccompaiiii^hne  nflepcciumix(cripca&  conflicuu  ,qiuc 

iniquum  exidit,  ducUm& innnnMiiinm  L  famnumMian  MvgmutmL    m /r.JC- 

i2.ff.demvo{and..  devfuK 
Qu^ix,    Dehocaucemvaldedubic^rtVtmm:     7.-  Deniquecumaequitasficduoranir 

Wtnmt  cqnitashzc,cuiius(criptum&  (Vridum  antplurium  imericpropoKno}  &vero 

tqutat  "rr'^" V^"p^ (WjflHfl  ciuunodi  proportio  in  non  p.iuci$  locis 

ftt  dit^   fcnptx.  iuTis  noftii  exprefsim  lit  lcripto  dcfinita 

fttxfiri-    Sicur  cnimius  dioiditur  in  (criptum-  iegedei$ma,  Uge  duMUcaiuO'  damuttertidt. 

ptd  &  &noaficiptnm  m  i.tmfldti.  b^ftmm.dt:  l%j<tif£i^aiaicin<ilKhKOT«»qim»» 

jiiii^ivafad^gMiSfi^aMLinqiioqw  temaliam  ibnpcMn>aJiam  nonfaipcaw. 

J***      quitatcm  ,  quxiuiiseftqiioKlammitiga-  cflc.. 

tio  ,  diutdere  iblent  in  lociptam&non.     Czterum  verior  ac  tucior  eftiliocnmr 

fixipcarojeiu^uefvuukcnenfai^iKncia.  ientencia,q|iiiMitlam;qnicaccmiaipcam> 

pKilcrunt..  cileconfinnanc; 

1.  lusciuilcdefinit  Ciccro  mTofitk        N.im  1.  xquitas  (arpcnumcro  in  IL. 
mfrm.  quod  lit  .iquitas  conftiruta  iis,  noftnsi^capudcLilIicos  autorcsoppom-  ' 
quae  eius  dujtaus  iunt  ad  rcs  fuas  obti^  tur  luri  icnpto  L  i6iDigeft.  de  ceudu.  &  de-- 
»mdaa{Iin»KemcxuiIenia]dmafinpar<^  mtHfit  Ac  vca» oppdKa.nniaqMm  fimc 
le  icriptum  cd. .  idem' ,  nec  qtiatcnus  calia,  quicquam  iub* 

2.  lnl:fl4cmtlC.dtiud.PlacHit,\nqyi\-  bcnc  communc.»  ig^Qir  aqntCttio^QI. 
Hntvlmpp.  in  emtnbus  rebtufraufuamefte  nonelL 

it^mdqmtdtkfue  fcriftd ,  qudmfttiKmki      Ne^  hnicaigumanin  refimganr». 

-  fMMMflN..  quod  qmdam  cdpondent,quoties  «qni* 

5.    Accedir  ,  quodlcx  diciturnorma  ta«i.iniure  noftro  opponitur  iuri  fcnpto» 

acrcguia  lufturumi»  /.i..^irAjUrc^ula.  non  mteiligi  in  gcncrc  omnem  xquit^u 

lulibium  eihcquitas..  lem  iuri  Icripto  oppont ,  fcd  eam  (blun)» 

v4..  Addeqiwdgqunm&boiiurepro  qtixfadpcanon  eft.  Quam  aequitatem» 

-    ipibiurelum.xrur  in  Uge  fetiuJttm.  Digeft.  cum  non  iu  fpccialc  nomcn  aAumat) 

dt  iuftit.  cr  lur.    Piouide  ficur  ius  aluid  licur  xquitas  (cripta  alTlmiit  nomcn  iu- 

icriptum  cii ,  &  aliud  non  fcnptum  j  ita  ns  icnpu  Uge  ftnulttm.  D^eft.  de  luftit» 

quoquc  zqunm.  &;  xquius<  icripta  eft.  <^  MT.  icd  nomaEgencna  icdneac»  fie* 

db  non.fimpta;  AnmD  fi  omnis  arqui--  pe  in  inre  abiolnceL  ic  fimp]^^ 

tas  ,  &'oranc  zqnum acbonum  eftnon  cacem  appell.iri^ ,  arquc  iuri  fcripto  op- 

fi;ripcum ,  etiamomneius^,  quod  ciiazs  ponirpennde  vt  adopcio  opporocurap- 

aui&:boiu  >  erirnon  {cnipaua  ,  quod  rogacioni ,  iioec  axBogacioctinn  firadch- 

5Madnm.cft'.,.  ac  piincipiHLiufia  noftri.  pcuio^jracboiadopdontt  genecalitcr  ac- 

CDntrarium,  CCpto.. 

5,    L:.odcmqucfadr,quodiniurcno-        Rcfp.  Non  itu^aim  hocobftar,tum 

lentio  arquitacis  ,.vt  m  1.  /..  quod  pc^cfuppoiucui  id  ipfuiu,.quod  im 

amtnv- 
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conrrovcrfu  eft,quod  nempcxquitasaF.  niam,vc  in  ouAcmLs.  Marrianusinquir. 
lu  lic  icnpa ,  &-aiu  nun  lcr)|)ta,  acquc  iexefifrajfct &b»Hi$  & nuUn  & pnntft  cr 
harciantum  opponatnr iuij  finpcvRTuin  Afir, ^ddpiens f^madA  ^faMmmm fk^ 
4|iio<r  xqiiitas  ia  gcncrc  iuri  opponaatty  ekni» :  ^duqfm  NM»  &  Mm»  hmmm 
nec  uUibi  vcl  minimo  vcrbulo  innuatur»  mtderatur. 

aeqmutcra  liiam,  qux  totic&  icripto  op-        itquitas  vcri  rcgula& norma  eft  m- 
poiiaar,d&  ^tcdem  Iblum  zquitacis.      fiocum ,  quoniam  leeem  ica  moderatuc 
*  X,  SisquiMdfciuris  icriptremcndib-  actemperat,  )ic  alicubi  iniqua  &(lume- 
tio  (Pv:  intcrprcr.itto,  lcgis  ieiuciui.un  rc-    vadat,  vticalcxfitrcgula&normaiufto- 
tiiiciis;iurcaiucin.i|Kicclc:ipt  \  lu^no-    nim ,  oftcndcns,  qujd  facicndum  fir,  Sc 
f\K cft  uuciprctatiom;.    Nuii potcil x-    quidomittcndii :  At  vero a:quiu&  fit  hu- 
t^liBtflaiptaappeliaii  I>oadLfiff.<^^r  ius  ipfius  iegis  nonitt  &rega]aarq;taiu 
f.^4-A\uoi\.fA}t:T.ml»mfriuLPapin.titJ.    perameiiniaiiillam  ptD  varietatc  circunu- 
pr.2.iUAt.8.c<mfut.t.  Di\^cn.2. diJpHf  it.Ccd    uannarum, rcmperans.  Quin&hocrc- 
mumpiimum  xquKas  knbitur ,  delmit    iponderi  non  mcommodc  poceft:legcm,^ 
«IrgyiitM , » iwis nomcn  affiinrit  kgt  mniiate(dliceccempeneun,  normani' 
^Mprii J^g^JhyfatjdjA  lH0im»4tiijL  citeacregulam  iuftorum,<]uamvisinc»' 
1^i$tr.  rimlcxabxquirarcdiffcrar. 

Ncc  qiucoiiam  rcfupanrurjquxpro  Sic  etiam  non  magni  momenti  eft 
coatrariaopinionciacruntadduda.  quartum argiunentum.  Etenim  diucria 
^^\^on  prunum.  Nam  vesbiMnaBqniG»-  umc  aeqnum  8c  bonunvac  aequiiastpfie- 
tisin  illoCjccronis  loco  pro  iurecquo»  DifFcrunt  enim,ut  concFcmm&abftra- 
fcu  zquitace  temperato,  accipirur :  abs-  dum :  Sanc  omne  ius  eft  zquum  &  bo-  ' 
tfadnm  lcilicec jpro  concreco ;  idquod  num  drgHm  Li.ff.dea^tt.&ittre.  Atnon 
oiacoabus  prxiotim  ,  don  eft  infre-  proptetea  los  eft  iptt.xquitai ,  dlftix 
qocns.  9*PP^  «quias  k  iuie»  vt  tempeQunen- 

Nec  eriam  (ccundimi,  quoniam  in  c-  tum  ab  eo,  cuius  eft  rempcrjmcnmm, vt 
mendatioribus  libris  verbum  illud  (/en^  proindc,  hcct  omne  lus  iit  a:quum  &  bo- 
/M^dcfidcracur,&proindeinait6inav>  niim&aeqaiiacctcmpcracum,nihilonu- 
^  didbas,  in  quibus  habccur,  expungicur.  nus  tamen  toto  generedilfeiatab  ipfi 
Quin  &ratioidiprumiuadet,noncnira  quiiatc  Vtigiturxquum&:  bonumali- 
atquitatis tantum icriptaE potior dcbct cH-  lidfcriptum  iit,  &  aluid  non  lcnprumj. 
ib  rauo,  quam  luris  fcripu,  ied  acquicacis-  non  tamcn  cx  co  ie j^iui  ur ;  a:quitatcm  ii- 
CMoiws,eriamiioafcript!grDriai1fftfi--  niliKr  afiam  &ttfim  efle »  aliam  noa' 


AStftnlecnttinrinonsaanaKim^^  fixiptam.  Suntcnimzquum&aEquitas 

tur  iquitas  Icripta,fcd  etiam  non  rcripca-  diverfa  &  leparaca ,  a ieparatis vcr6 &d^- 

lm6vtilhvoli}C,z<^GaSyquamicripcam  vertismalabtdilatio.- 
Mpdknt,  non  «doppoiiita  ini  iccipio,.      (^nntum  argttmentunorn0k9'oiiinin6'> 

(cdeftipium.iuslci^COm,utiueciamex  rnlwwidifr  Noncnim  icquitiu:,zquitaas> 

illorum  fenrcntiakllOlipofiicloftiovulr-  frequensiniurenoftroHimencio.  Ergo 

gans  rcuncn.  xquitasefticripta.  Qumim6,cumxqui- 

Simiiiter  non obftat ccccium argumc-  utis in genere & absqucvUa diftuidione  /C^^^» ivX^l 

tniii,qnamvisenimlex&«qniasdivec<  inMuienoftcofiatincnQo»&noauiuiim  '^Q^^if^ij^^ 

.fi.  fint, camcn  dc  vtroqoe  redc  dicitiu-,  quoque  ilhus  zquiuds, quz  ftrido  iuii  — — 

quod  fic  regula  iuftorum  ,  f^ivcrlimodc  ofyomxuT,  inl.i6.de condit.&dmonfir  Ls. 

nuTicn,i«cnim  r^^Ua  eft  iuiiuium,quo-  C.  de  mdt(.  quzquc  ex  liiorum  lcmcntia*. 

C  I  '  noat 
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-non  cfl  llripta;  fccjucrnr  cx  hoc  ipfoar-  t.    Ercnim.fi  iudcxin iudicandonoad- 

gumcnto,  oiuncra  ar^uitatem  cw  <pri-  llriugcrgeuTadlcgis vcrba, icdlibcruipA 

« ptam  fie  nulhm  non  (ci3pcam,«)uodtsune  «lacetiic,telidis  vecbis,  xquimm&f^ 

«■nemo  honiinum  admHerit.  profe&^  mognus  illi  ad  iniqu^  iudican- 

AU  icxrum  rclpondcmus  duplicirer,  dumadirus  p.ircfier(?r. 

■"prim^  diucria  ellc  &  icparaia  <equi:a(cm  i.  Vndc  ciia^n  ICcus  lvlartianus,ui  gra- 

.  jp&mj&ea^quaeiummamhabentaqni-  nioiibuspoenisftuentaiemieqiyiubecA 

'    tarcm^icu  quac /untxquitacewmpetaia.  fn^cundMfJefmik  M\ex6&xic€itisiii'- 

■  Hxc  m  iurc  noftro  fcripra  reperiri  ncirvo  hil  aliud  c(l,quamias&tiptun^duxum^ 

•  ncg.^t ;  <ed  cx  co  non  icquuur,  etiam  x-  iumnuuTi. 

quitatcm  m  lure  nodro  icriptamdle,  Acccdit.quodinincenQftroqua.-d2 

-qnoniara ,  vt  di» ,  hxc  iimc  Kpaiau,  Ik  conftimcacepeciStttCaBqntaciidiametco 

-.quibttsfitmalailbdo.    rrxtcrcapofiro  oonttari.i;  cxcmplu  cxrat  in  vliicapione, 

-co,  .Tquitatcm  cllc  fcripr.im ,  tamcn  x-  aimenim  .rquitan  n.itur.ili  nilni.a^s ca- 

..quitas/CX  co  icripto  non  xlluTiabiturj  uenicns  lit,quane  quiscumaltcnusdc- 

•led  ex  (ola  natucali  canone^  iuftitia,  tcuneniooc  iaducalocnpleciocfiac  Uti, 
~&nSd iuris rigorem cempetance.  Pcrin-  ^deR.i.  iicmncidquodnoih-iicfl,iIncf»- 

de /icut  tedamcntum  nuncupativnm ,  ctor.ollro  .idaliumtransfcrarur/.//.^fo/ 

Hcripn.ra  compreheniutn ,  nianct  nun-  tamen  contra  iias  aequitacis  regulas  uiu- 

:  ctipativum  &  non  (cripcnm,  acqueade6  capioeftmccodttAa,  qua  vnuscnmako- 

-cx  icripturanonacftimatur ,  (Scconluetu-  riusia^»ra  &  detrimcnro  locupletatur, 

in  lcripriu-am  rcd.rd:.!  nihilominuscft  Arquaadalterum  rcs  .iltcriu^ ,  (mcfaAo' 

i         -ius  non  kriptum,  prouthocluolocovl-  ciustransfcrtur.Noaipturvbiuismiurc 

^tcriusdccljrabitur.  xquitasiuriihriclo,  icuicrtptiiuris  ncori 

Vltimumaigumentttml&c^eiusdcm  pc^fecnir. 

•lenrenti.T  cii  cumproximo.  Reiponde-  4.  Prartctea m Ifrtflnxa.ffjfA&kfluim 

mus  iintur  .id  cius  minorem.  i.noncam  tiktHumif.c\vnyA  ibi  proponirur,  quamuis, 

proporrionc  ipiom  in  iure  noftro  lcripca  -vtlCtus,  pcrdurum  lit ,  ramcn  oblcruan 

-rcpcriri,qua  lus  proporcionacum,len4Aa.  -debe^  <piod  vel  (blam  pcriprcuc  profaac 

'proporQoneaiFedu&cempeTacii.Deiiv-  iusiaipcnmacqidttCttmpcdbDdc^ 

•  dc vr  inodo  rcfj-ionciimus,  cnali  iplapro-  ti ac humanicad. 

portio     a;quitas  m  uiredehuiudcicri-  5.  Adhccini!,r.C.<&/L  ait  Conibn.;»/«' 

•ptocompjce%iali«mcctXBm£flltelacL  4fauum&mmerf*fa4mautwaiaeiulm 

^pcon6«ilinun^ciaiptaexinde«ppc]^  filb&^mtet&tuttk^^km^yviaaku 

Lri:  tr -iimtto ccftamcnti nuncup.invi  Sc  &  Mani.an. m l.p.C.etd.Jiqui(ltai\im, hi bit 

ciMi!uctudmis.F.iHaigiturcll  \  uic^-ins  ill.i  l!.l.itum  fortajfe  obfiurumfuerittOporttttdab 

a;t.juitansdiviiioinicnptaccnoiiU;ripta.  Iniperatorta  Mditjidte  fotefiert  dtaritieiH' 

"  ^  bac  aneem  pugna  atquicatis.ftiucis  t]ue  k.  um nofird bimuiurttitM^iumemMm 

j^i^ui-  ^cripti  quanicur,  utrum  iupcrius««ada>?  daru 

tof  iuri  h.c.vtrum  poniniiccundum  id,quodiuris  Quodrca  iudcx  ius  faiptimi«Sc  (iri- 

'.firidofeu  ^cnpa  pt^dura  ad  caium  praricntcmin-  duin  icqui  tcnctur  pra:asc  ,  ncciilud 

mit  rtgo  intcrpceiario,di^tian vcto  imaaid^  ad  bcnignar&  asqna  imerprecarione  jnoUici 

ri fit prd-      ipedem  pcacfencem,ex  attrnoi  lcgis-  poceft. 

JereiuU ?  'f^roris  mcntc,squum  videnir^iudic.mdu  6.  \n  Lfiexprefim  ig  ff.de appetUt.  Mo Jc- 

.ilt^Etvideturpmna^iaciuhiqiptopal-  fimusfinteutiam,  \nc[imyCantraiuriivigO' 

...jDiaconccdciKiia.    -  .      '         '  remlatamtValereoforme.Er^oumingorj 
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oandozquitad  praefeccur.  •  tnferpreunJaj  quo  tilarmvfbMm  tm^mh 

7.  CumnullumimficiniquttiA)ilecvI-  tnribentgniusffJell. 
lumAoeeui^enciracioneiandnim&co-  EiWl^uwvi^mLttftqMs^.idemUka, 
'ftinmimJegumq; offidumiGcredaiube-  'mJic.&itHtraUiaff,dertUg. &fumft.fun, 
le^cpcohil^crc  conti-anaAM.^i£r A  iem-  <$rfmr4lStf«r,inquic,fflrr»iiu^^ 

,   pcr  cric  (ccundu:n  kgcni  lcriptamiudi-  mgotiorumgeftoruTuakmemmitmifid/^ 

caniium ,  ncc  vnquam  lub  pr.xnauu  aiicu-  lunius  iquujtew fe^m^umboctt  <^MqtUtMk 

'  iusa:c^uicacis,abilkrcccdcndui\i.'  ndturamdulget,  ,  . 

8.  -  Idem  quoq;  fen^iflc  videcur  Adfto-  7-  EtidQ&  edam  IiapJttftin*  m  £lt9.i.  ia 
.tchiMdJtktttr.fap.i.  vbDiancincerarbi-  J^oon{|icuic,vtii]de3wtnc6qiumiudi(an<. 
trum&iudiccm  oiftcrcnciamconfHtuic,  dt  parccs  alTumarj iurarc  ccncacuryicain- 
qiiodiudexicgemicripcamrequidcbcacj  ludicancbxquicacemicquivcilc. 
«»cerver6aqaicacem,EtDivii8Aiig!a-  S.  Ec£mcimprimisJtuc(>eRinec,quod 
MnusdifiittS.^  ea-i-  Poftquam.iaqiutfl^  lCx»JsCcnbitmL4'%.i.ff.dtiiutiid  rum.  &c. 
a)iiftitutitfu»t,nondttffit^iuU(Mitf«tM^  in  omnib.  cuilis  p.crfonarum condicionc 
^undumtpfu.  &reru  qualicarcs  diligcntcreile  qftiman- 

,  Vlcinioaccedic  ius  ctiam  Cicero  in  O-  das,  nc  quid  durius  auc  remiisius  couIUr 

■i«ft/f#-£if4r.vbididt,populo&SenaMt  .ti»cur,qiiamcai)&poftulablc.- 
.  pHmttbm  efle ,  non  «ittem  iudicibiis.)i     5^  Eodemq;  perunec  Papiniani  lentenr  - 

.yerbis  Icqis  reccdcre.  cia  in  Lfifodut  Siff.prtfoc.  padumcxxquir 

Carccru  ccii  iuec  argumcnca  vidcancur  tasc  uiccrprctandvm  clle. . 

va]d^4)eciola,&adi(Ucniusgratiaadda-.    10.  ]d«ii4MeCelfidideriamin4l«.j^ 

«mtur,  perquamacc6madaca.NihiloCfr>  mt.fiL  Knatonkooncradus  aliqnando, 

mcii  minus  &:  vcrior  cft  &:  bcnigniorco-  proprcr  .rquitatcm^reccdi. 

rraria  iencencia^uodinlcgibus  mtcrpre-     ii.  i:t  lauc  quam  Fucric  omni  ccmpore 

•tandis» inqjiudftoadoi^omnibusquein»-  fiunmumius^iummopereimprQbacum, 

^Aioiiihiwrafqiiica&  iuri  ftcido  ^acvatere  pjus  quam  eft  notiisimiMMemper  enim, 

dcbe.ir.  vcl  niiriqui  omncs  (Iimmum  ius,  iTimma 

u  tft  cnim  ius  noftnim  arsi^qni  (5i:  bo-  iniurtam.luniiiiam  nialitum  (5v  furamam 

iiijCeftcVipianoin/.ijf.iifcia/^.ci^itfr.  A-  cruccmdi;^ciuiu.  Etquamctiamlitperi- 

.i^eoo;  aequitas.iaiiKondftiDdoimnatur,  culolimv  verbis^  (cdis;  pofttudutaxqaiia^ 

vtninil  omnin6ineareperianir,qiiod»'  tc,inniti,iacisoftcndic  CcUiisadkilelcens 

;qiiicas  lalc  non  fic  condicimi.  in  verkobl.  vbi  iiib  aucoricjtc  iu- 

V Huic  Imppan  LpUcuit S.CdtiudiCfla-  ns  lcicnti«r,ait,  Demiciosc  ercari,  dum  vi- 

-MMTrin^inmt,  mmnihurtkut  m^aumt^  dclicec  quidialL  icripcum  podu$»quaa 

-tnmmmei  id e!i,  iniutdtcendo  &  ludicmh,  quidiuftum  »ir.«quura  ilt attcndanir.. 
frtctpuam  efe.iiifiitUt^ifuitM^^MlltJhiSi         ^t  ianc  hui:is  rci  cxcmpl.^.  in  iurc  no- 

itirif  rMtumem,  ftro  occurruiu  propc  mhnua:  qihjrum  v- 

5.  Con^iduKC  Impp.  Theodofius  &  num,ialccm  acq,aitcnim  huicannotaile 

.yalendnusin£JLCJr/M&<MMm  infidat..Legibbnoftriseftcautum,vtq«i 

dot.dum  condirores.  inquiunt,  l^mnqifit^  dtaois  tribus  cdidis,  aut  vno  proomni- 

tit ctnuentt effe fautoies.  bus  (quod  j^cicniprorium  nppcll.inc)  aut 

4.  EtWipuuuiti L4.ff.qu0dctrt.Lte. mdex,  voce  przcoms  auc  htcris  cuucacus,pr«- 

mi(imt,quiu3i0ttiqmdtirt9it(9MSmt^  fentiiiiiinonicceri^pcoeontttmaceli»- 

^fifiiMmaitttsiinMmdihu .  ^  bcatur,asq;(^ai(b^p<>liitag^caui«t,vtap(it-: 
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audiendus,  qui  cx  percmpcorio  abfens 
pcr  contumaciam  codcmnacus  appclkre 
velit,cum  in  cius  pocc(latcfuerit,ance  die 
prapftiturum  pro  cribunali  refpondcnte, 
aut  defcnlimi  cdidi  denunciatione  rum- 
pere  L&pofl  ediilum  Sfin.ffJeiudtc.l  dern»- 
tjuoq^l.  contuntAcUff.  de  re  iud.  Si  tamen  ob 
hoc,  quod  atatus  non  relpoderit,  (ecun- 
dum  prqlcntcm,more  pronundatum  fit: 
confeftim  au<em  pro  tribunaliledcntem 
prsctorcm  adierit,  cx  arquitate  reftituatur 
lpenf.de  refiir.in  inte^.  Parimodo  cautum 
eftSenatusconlulto  c|uod  fa£him  eft  do 
petiiione  harreditatis,  inter  alias  claulu- 
las,  poftcllbrcm  hereditatis ,  poft  iudidu 
acceptmTi,reftitucre  dcbcre  omnia,qua: 
dcbuit  tunc,  cum  iudidum  accipererur, 
quafi  &  nuc  pofsidcrct  L fedetfi  S  quoddit. 
&  §fin  4urem.de  petit.herei  vndc  (equitur, 
vt  fi  huic  poft  htcm  conteftatam  iumenta 
autpecoracafiipericrint,nihilominus  tc- 
neatur.Scd  tamchoc  ncg;itPaulus  admit- 
tendumjquamuis  advcrlus  SC.verba,/.//- 
lui^o.ff.  depet.  her.  Non  alia  de  cauia,qua 
quia  hoc  durum,  aut  vt  poftea  hocinter- 
pretatur.iniuftum  cdet.  Necenim,  inquit, 
deber  poffeffor  mortalitMem  prtftare :  dut  pre- 
fter  metum  huius  peruuii  tndefenfum  tm  fii- 
nm  relmquere. 

Siiniliccr  edido  prartoris  icaeftcautu 
generaljter ,  vt  omnes.qui  habitat  in  cgc- 
naculo,vnde  aliquid  fuentdeiectumauc 
eflFufum,teneantur  pocnali  iudido.l/.iff 
pr  ffde  hif  qui  effud.  veldeiec.  Scd  Vlpianus 
tnterdumait:  Oportet  prttorem,tquitAte  mt- 
tum.in  eum  poiiusdjreuiJionem ,  ex  cum  cu- 
bicuhvelexrrjdeieiiunifiurttfltcet  plurtt  in 
eo  habirent, 

Quocirca,  cx  nunc  didis,  lucc  meridi- 
anaclarius  evadit ,  quod  quoticscunq;  x- 
qukas  pugnat  cum  iurc  (cripto,  a^^uitas 
luri  pra-pondcrarc  pr^'ferriq;  dcbcat. 

Nihil  pcninis  obftanribus  illis,qux  ab 
initio  pro  ftrido  &:fummoiurcfuerunt 
in  mciiiumallara. 

Adprmiueuim  rc(pondetur:Non  hoc 
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permitn  iudici,  vt  pro  arbitrio  C\io,Scet 
luo  cercbro,c]uamuis  fibi  fingat  xquio- 
tem,(ed  tencri  ipfum  cam  iequi  &  obler- 
uare,qu2  rarione  eft  (ufRilca,  lcgibusquc 
confencanca. 

Ad(ecundumre(pondetur:In  gravio-' 
ribus  poenrs  (euencacem  fequi  oportcrc; 
lcd  hoc,  vc  ibidc  ftarim  fubiimgic  Martia- 
nus,  cum  dlisuotemperamentoheni^tMit: 
Hancigicuruipociiisgrauionbus  obfcr- 
uarc  conuenic,neq;  eciam  pucandum  eft, 
ajquicacem  perpecu6  in  c5mifcrarionc& 
lenicace  confiftcrc :  Nam  mtcrdu  pro  fce- 
Jcrum  atrocitake  acuit  pcerus  xqmtas:cu- 
ius  exemplu  egregium  cft  ot  li.^.i.  ff.fi  quit 
tefiam.libn.  L  i.ffJe  eo  per  quem fud.  ertt. 

Ad  tcniu  rclpondctur :  Pnmo :  In  toto 
iure  gcncri  per  fpecicm  dcrogari,  &  illud 
porilsimum  haberi,quod  adfpcaemdi- 
rciium  c(t  Lintoto. ff.de  reg.iitr.  Cehch.fi^. 
detqutt.c.7.  SccundojEtli  in  gcnere  xquii 
fit,ne  quis  locuplctetur  cum  alteriusia- 
dtura,  arquius  laraen  in  (pcdc  cilc,  vt  Gt^ 
lus  populi  conftituatvu-.Prarterea  xquicas 
duplex  eft,namralis  Sc  civilis  /.  i.ff,  depd^. 
Li.y  ....ff.fi  is  qui  tefi.l3i.ff.dep»f.Vro\nAc,\\- 
cct  ufucapio,  ahaq;  (imiluin  lurcnoftro 
conn:ana/mcxquitatinaturali,tamcn  ca 
conucmre  cum  xquiute  avili.prout  hoc  * 
brius^&in  (pcdede  ufucapionc,luo  tcm- 
porc  &  loco  cxphcabimus. 

Deniq;  conftituuntur  ctiam  interdam 
ccrris  cx  caufis  legcs  contra  naturalem  ac- 
quitatem,quac,quia  conrinent  exprcilam 
voIuntatemiegumLitoris,qquiratcexdu- 
dcre  volcnris,  non  dcbent  leges  tunc  fc- 
cundum  xquitacc  rcftringi,extendi,mol- 
liri,aut  expGcari,ne  occalione  ilhus  bcni- 
gnx  intcrprctationis  cvcrt.itur  lcgis  (cn- 
tcntia,quxad  (ententiam  lcgis  conlcr- 
uandam,cftcomparata  L  benifftiuf.ff.de  S. 
DoneW.i.commentJf. 

Similitct  nihil  ad  rem  pertinet  quartH 
.irgumentum :  Etcnim  /.  prtjpexit.ff.qui  & 
a  quibm  manum.  hic  cft  (en(us :  Etli  prima 
frotc  Icx  tlla  dura  vidcatur>xqwtate  tamc 

rcucra 
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teucra  no  dcftitui ;    pioptcrea  Iciiian  l:i 
dSc  i  nain  dillcnc  IC.  ibidc  IcgeIuLqu.i: 
de  adolcenis  cauelMC*ne  adakeriol0Htf> 
(b  nuncipia,  quxdioni  fubiidenda»inlcra 
6c.  dics  alicnucntur ,  aiir  manumifnone 
lubducercncur  id^-,  m  omnib.ierws  o|p- 
4eraantlulexnroipexerat;(irir«!ffenrinA- 
^(BftjfiilKOTpCMiactt;  ecia  tcporc  admifll 
delifti.  HocprimoinruKu  durQvidcba- 
cuc  &  uuquum  :  vcruntamcn ,  quia  iph 
<]aoq«  >  qui  domo  abfiiillcnc  cempore  ae- 
USd  cdndin,aliquid  pocuerunc  vcl  pr^^fii- 
tii(letvelaudiuiile,vcl  morcs  fa-mi  na-  n  o 
vilTc,reiq;public,Tin:crllr,nc-  dclict.i  m.i 
neat  unpujuca^acuL-  pcnuruprobationu, 
«(MtfMMiiMkuvnonabsA-rom 
jf|li|aitate  8c  ratione,  lex  illa  de  feruis  non 
YnanumjttJdis,  aut  alicnandis  l"uicita  cft. 
JDciode  ce^andcripoceft,propcer  jaiiorc 
iiilliiin  ailiiffiitgcriiiaiiis^diiriihoius 
«gi^oaUfticulicm^cinerftflc.  Dcniq-,re- 
(pdden  fbIet;quoties  vcrba  lcv;i<;  adco  cla- 
ca(uc,vc  lalua  ratione  cius,ex  xquo  j&  bo- 
110  incerprecacione  recipcre  non  pofiinc, 
'0  tegfteyiMlt&ripctefl:,<;nancuvis  dura 
^Jiiiltqquicacircpugne£,icruanda.Nc  for- 
(anbcnignaintcrprctario ,  qad  kyis  lcii- 
ccntiani  conicruandam  cll  coniparata. /. 
^migmm.  ff.  4fci.a<k»atofain  legis  fen- 
,  (fendam  accpmmodccur. 

Ad  quincum  arqumcntu  t  riplcx  eft  fo- 
■  iudo.  Pnm6n.rclpondctur:  alic^caslL 
Niiriptfdaftdi^interppetationcffansinco- 
ctim  iniqniiqaa  idiigicur,  vt  ius  ciusmodi 
iniquu  toll.uur,  liinuKi;  novii  confVitua- 
tur.  Talc  intcrprctanonC-  in  obicdis»  lcgi- 
J^jSlffibi  rcfcruat  Imnp.  cum  cius  flcabro- 
«i|paikgem,cuius  elt  condere,vc  airlitfti- 
nvain  dA.fin.C.deU.  Sccundu  rcfpndctur, 
Impp.in  preccdcntibus  ll.loO|'!idciila!n- 
tcrprctacionc  tuns,quc  (lk.ipia  iubcat  vun 
ilgiii4i<lir  wiiaamq;filllWffliftii^ii  luter 
indids  Sc  imperacotic  incerpretationis 
efficaciam :  cum  illius  \as  tanta  fit ,  vt  pro 
lcgcommnoiiabeacur:  liuiusv.  non  icc. 
^Jertio  reip.iupeOQCeslLaccipiauiasde 
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ea  legc  vcl  iurc,  cinus  lcntcntia  adeo  Ht 
obicura»  vt  nulia  onimno  ranonc  clici 
•voSBt:(ic  vtarsimecprec9diomnin6de- 
ndar :  in  hac  i^tor  prorfus  dubia  &  ob- 
Icuracaufa  recurrcdum  cllc  iudici  ad  Im- 

Scracorcmj&  ab  copecendain  luris  dubii 
cdsnuionem:  (ecusantem  fi  pofncpro- 
babili  aliqua  latione  lentencia  Icgis  acqua 
chddJfUaiitlCJemdk.  &Lf  ff,denffU. 
m. 

Ad  (extomt^incerdum  iuris  rigore 
(eparaii  ab  arquicare :  interdum  veru  cum 

eadem  coniungi.In  legc  igirur  /;  exprefnn, 
iurisrigorcm  incclligcndum,  Ojiii  cum  v- 
quicatc  lit  coniun<fhis:  vc  niliil  aliud  co  in 
loco  ngnificcc,  quam  iuris  cenoCe»  &  ver- 
bacummcncelegiscaiiiundb:  quafl  di- 
xeric  Modcftinus :  contra  iuris  tcnorcm, 
h.e.verba  mentemq>lcguin,  knccniuin 
lacamiionvttfere. 

Ad  leptimum  reip;  lus  illud>quodin 
[^cnere  flarimim  cft' vt  iura  cijnftitui  (blec 
/./. &feqq.f'de  &.)  .elle  cquidem  cx  fcfc  Sc 
fua  naraia  fimper  zqnom  &iafturn,  (ed 
acddereincerdii,  vtiniqattmexiflac,cum 
ad  fiidum  app!  c  cur.  V.  C.  .ro, u u m  cft  li  - 
bcrtumfincvcniapricron  im  iuunun  uis 
vocantem  middlarijv  dcouftitutuin  cft  o- 
diclo  pi.rrocisdeinittsvocando.  Verum 
iniqaum  eftihoc  ad  eum  accommodaci 
libcrtum,  quem  vc!  facli  pfrnimerit ,  auc 
qiu  achonem  patrono  rcmilcnc,  vcl  .id 
'Cuias  vocacionem  non  comprueric  pa- 
tronus  aut  (ponte  comparucrit :  vr.dc  Sc 
hic  inodcranda.n  iurisdi(^ncm  lCtus 
oic  Ui.ff.dtmmvocaud. 

Ad  oiSbvum  rcip. incer  iudice&arbi-^ 
cnimhoc  incere0e,quodiudexadftr.'dlas 
iir  ad  lcj;cs,  iuxta  quas  iudicarctcnctur, 
fic  umcn.vt  ilbs  a-quit.xcc,  vt  opus  cll, 
cempcrct  &  mollut:iaxcac-a  qiu:  lupia 
fiietiaicSinobis  prolixc  diipucanuArbicer 
-ver6*nullis  prorius  IL  ficadftcif^us^nec 
ceneacur  iuxta  11.  prifcriptum  arbitrari: 
jcd  (blum  in  arbitrando  id  icqui  dcbc- 
ac,  quod  bontim  &  aequum  eft,  quomvis 
D  nulk 
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nulkmlegpfiimbnim.  AcqacJiocvdle  huimnanimceniniaiodBa.Acquii 

philofophum  in  cicato  loco.  cll  pnus,vt  intcr  omnes  conflabEigo  ve»- 

NonobftatDiuiAuguftinidiftcrium,  rum  eft  ctiam  pofterius. 

iiquidcm  aliud  cft dc  legibus iudicai:c,ali-  4.  Maic ,  uiqmuiit ,  ludsprud. definiri 

udver&legcsarqiiieuetempeme&inol-  iuftiaiqtiniufti  fcientMm,nm»Ina$pn^> 

Iirc,acquccasiccimdumid»quodzquum  dcnrianon  doccat  iniBftwn>fedpoou8  il" 

fcbonu  eft iiicerpretari.  Prius iudici per-  lud oninibus  modts  pnTcavcrc nitarur,vt 

miflum  non  eft ;  poftccius  vciu  non  Co-  qux  iit  ars  «equi  &  bom  Lt.ff.  de  mfi.  &  mr. 

hm  d  pentiif!ttm,ied&dmiundumefi:  GaEtqaBm  lenioai  hcc  (unt  >  qucflpvc 

atq;  de  illo  Auguftinus  loquicur  in  loco  q\pia|lli  comra  definicionem  noftrS  fb» 

nobis  obicdo-:depofteiioiivei:6nosin  tincrequcant.QuoJn.inprimoargi  m;- 

prxlsnciaagimus.  coairiunuui>nempeddinidoncpropoU- 

tkirdC:    Ad  vktmum  relponderi  dcbet,vci le-  camauc  inccrto  geMcceonflase^iatoeft^ 

Qu.14,  {pon(umeft  iupnadquintumargumen-  dupUdgcnexe,Momnin6'&lfinneA:vniA 

Vrru  lu-  rum,&locusCiceronisintelIigendus,dc  cv:r.\  idcmq;  gcnus  cft  Iurisrnid.t|nod 

ruprude-  intcrprctationc  coi  rr  ctiua.  Defimtlufti'  duobii';  nommib.xquuuIc:iUDUS  lcq;  m.- 

tunBe  nianuslurispruouuiam,  quoddc <&Ki'iM-  mocmcxpiicaimbusindefinitioneexprir- 

rm&kmttaurumw9titk,hilii4tqmimi^  mitur:  idem  enimhicvalecnotitia<|VoA^ 

tur,  (lut^Jiieatia.  Mulci  Hinc  cquidemqui  hanclu-  iaencia&  (cicncia:  vcrbum  prioriadffAi 

risprudcnri.T  dinifioncm  ab  Impcratorc  rationisgr.itia  liibiccliMxi  cft. 

fum^ ^  luluiiuuo  mJ^.iJnJht. it itifi.  & ture  ^  lu-  Sic  ccuun.  ailiungcionon  iecudiargu.- 

ym»M4^  tisconfiiIcoVl|^«anoiB  Ln^MdmSaaa»  mend  negamus»  &a4eiusftoliiy'<lipit 

rum  rnirCcaSmfpffukt&msiPaoftia^  hunc  in  modu  rcfjydmiHWwKIWit^; 

»etni4,  re  coneninr,  cpibus  ODuiag  noftiamm  iubicdi  duas  cHl-  putcs ;  rem  ncmpc  c6- 

^fi*^^  enc  parcium.  (idcracam  &:  modum  coUdcrandii  &c  rcra 

[i*^  x..&aiitmpcim&*argpmenttinrqux-  qtridemconndcracapollepluribusdiicir^ 

*"  cnnqttedcfinidbnonconftaccenogenc-  pliniscllc.c6muncm;moaumvec6coa>' 

re,  aiir  conft.it  i^  jncre  duplici,  illa  eftvi-  (idcrandicuinsqidilcipliax  cllc propri\3» 

,  aola.Acqui dcHnitio  lurisprudcntia;  noii  rcmtj;  conlidciaci  rcl tnni;crc,  .uqi  ex ca 

conlbc  cecto  aliquo  genece ;  liquidcm  proprium  facerc  diiciplut.c  iubic^^ii.  W 

moddacs.,  modAlacnria&nofifKidifi-  cobZabac^PliiU<fii|!hiMii»i  lniiiWiTi  - 

tnr.Ergo dcfinitinlwris|Miidenri^noncft  up. 6-  iS.  Proindc  de  rcbusdiuims- 

lcgirimx  (qux in liibicc>o  Iimsprudcnri.T  (unc  rcs 

z.  QuTcnnq;  detinmononcilrcidcfi-  confidcrata)  tractac  Tiicologia&cxpaar 

mtae  proprta  eami];  dileenutSi aetctiso-  tc  ctiaPhiloIbphu ^dc  ccbus vec6 hinn^/  - 

mnibns  aliis  rcbus  fiib  eodc  cciam  gcnc-  nis  phil<aiophia:  adooqj  quoad  rcm  ipIaSi ' 

'■c  corcntis,illa 0(1; virio/a.  At  vcro  dcfini-  conlult  r.ua,idcm  cura illis  vidwtur  (ubitv 

no  praediCla  non  cft  pro^rialuiispruden-  ^ilhabcrc  lurisprudcncia:  modus  camca 

'  iue,cum  6C  Piuk^hiaa  Gcecone  & A-  tca£bndi  &.conildcrandi  rcskUpnasat<|| 

/tiftotete  definfatur  diuirurum atque hu-  humanas alius cft Tlii  iilnpwi  aliiii  Phi. 

jBMnarum  rcrum  noriria,adccq;  dcfinitio  lyroplua:,aliu5  ircmT'jrisprudcnri.r,&:ltc 

^jticlunspmdcjicianinondilccmitip^-  lingub.runicxlusdilanlinarumproprius  * 

IoIbphia.Eigo  eftvicro&&  illcgitima. .  &pcailians.Etc  iiun  Iuiispcud.nou  qua>- 

Si  Thcoiogi^  cft  tradbrc  dc  rcbus  di-  nt,  ncc  tra^bc  dc  rcbos  jinihis^ant  hi^ 

«j  nis ,    p  Kil olbph la:  de  rebu s  h u  manis ,  m an i s  nmpUdccr  ,  &  qoatcnus  rcs  pcr  Ic " 
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-Tn,  quatcnus  Dcus  cft,  ncc  quxricdcrc- 
bus  ^  Dco  condiris,  dc  rmim  humana- 
rumorcn, ij)crcmento,intcrita,  aut  de 
mcura  8c  conditionc  atque  vlu  rerum, 
qu:r  vniucria  (iinc  aliarum  artium ;  (cda- 
gitdcrcbus  dininis,  cjuatcnus  lunt  Dci, 
dc  rcbus  icidcm  humanis.fcdquatcnus 
runt  talcs«  hoc  eft  humanap ,  (cu  hominu, 
ad  hoc  videlicct,  vt  quar  fcnt  Dci,  Dco, 
qujc  homioum ,  hominibus  tribuflntur. 
Quocirca  ctiam  in  ca  dcfinitionc  luris- 
Mudcnriac  fubiicitur  in  cominenti,  quod 
m  (lurisprudcntia)  iufb  atq,  inmdi  fcicn- 
tia:qux  vcrba  decLirant  nobjs  modum, 
qao  circa  res  diuinas  &  humanas  ius  no- 
ftruni  vcrlctiu^.caq-,  faciuni  dcfinitioncm 
luhsprudentiaEr  propriam,eandcmq;  ^  cq- 
tcris  omiubus  dilciplinis  exadc  dilcer- 
r»unt,DonelL/  <im,i6. 

Fallura  kaq;  c(l,quud  in  lecundo  argu- 
mcntoalTuiTicbatur ,  dcfinidonc  prxrata 
n5  elle  propriam  lurispmd.  ncc  cam  pcr- 
fc6kc  h  cxtcris  dilciphnis  diftingucre. 

Idem  quoqi  rctpondcndum  cftadar- 
gumcntum  tcrcium ,  quod  cum  pr^c- 
dentc  ciusdcm  cft  (cntcnriar. 

Ad  vltimum  vcro  relpondctur,  luris- 
prudcntiam  elle  miufti  lcicntiam ,  non  cj» 
cloccat  iniuftum  facere ,  (ed  quod  prohi- 
bcacDoncLif./^.Sic^nim  hoceleganter 
Marcianus  dedarat  in  Li.ff.de  fegtbm ,  vbi 
ita  fcrjbit :  Lex  eil  omnmm  diuinarum  Atque 
bumMturum  rerum  regina,oporrtr *uteme4m 
fjfe&prafidem&bonu  &  mA»t  &  prmctpt 
&  ducem  ejjfe ,  & ficundum  hoc  reguldm  ejjpc  iu~ 
fiorum  &  tmujiorum  ;  &  eorum,  qudtuturd 
emliA  funt  Mttmdntium.prtceptitcem  qutdem 
faciendorum.prohibttricem  autem  nonfacten- 
i/«rNm.£odcmqj  pcrtuiet  ctiam  Modefti- 
ni  di6hxm  in  / 7-ff  de  legib  Legii  virtm  htc (/?; 
imperAre.vetare  .perrmttert.pumretvx.  prom- 
dc  ius  uoftrum  vcrlctiu:  drca  iuftxun  & 
iniuft:um,  circaiilud  quidem  imperando, 
iubendo,pcrmittendo;  circa  hoc  vcr6  vc- 
c-uido  &punicndo. 

Duu  iuiic  geuera  dilciplinanim/^uoru 
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vnumvcrlatur  cjrcarcsabfclutcneccin  i^^tna  B. 
rws^quxq;  a  nobis  nec  fitri,u-:cirnpcdiri  Qar.15. 
poiIunt,ad  hunc  loUim  fincn\,  vt  ifuo  c6-  y^twn 
rcraplemur &:  cognofcamus ,  vnde  eiiam  iurs*prit  ■ 
fcicrii  appeUatur.  Altcnj  vcro  occupatur  dtntts , 
in  rcbus  non  abfblutc  neccllariis ,  (ed  c6-  proprie 
tin^cribus,quj:(cilicctalitcr(clc  hibcre  it,queio, 
pollujit.fincmq;  l^bctopctationcm,  lcu  fiifdtn  ■ 
prxxin  ex  qito  &praAicuiTi appellari  con-  fui  ? 
lucirit.Quqrirur  itaq;  ad  vtrum  penus  diT- 
ciphnarum  rc^rri  dcbeatlurilprudetia? 
lohajincs  Cdr.ifiob ,  &pofteum  nouifil- 
nie  Gilcltcnius ,  multis  arcumcntis  con- 
tcndunt,  lunsprudcnriapropric  loqucn- 
do  fcientiam  cllc. 

1.  Etcnim  qu.TC:unquc  difciplina  habct 
pro  fine  contempbrione&rcfercbusnc- 
cellariis  rra£bt,ilfa  cft  lcieniia,  Atqui  lu- 
rispruderiiupro  fint  habctcogjunoncm 
arqui  &  boni.iufti  6c  ininfti  i.iJff.  deitifi.  & 
im.  Sc  verlatur  criam  circa  res  ncccffirias 
&  immutabilcs  drg.^.pen  Injiit.  deiur.  Hdt, 
Ctnt.& Civ.  £rjgo  lurisprudcntiapropric 
k)quendo,cft  fcicntia. 

2.  Scicntia  (dcfinicncc  Ariftotdc  poH. 
Atidl  C.2.& i.Phjffi.i.ett,ca\r\  rem  per  cau- 
lam  fuam  copnolciinus  :  at  in  lurispru- 
denria  rcm  pcr  caolxuTifiiacognofcunus 
Lfctre.ff.  de  legib.Li.  S.  turit  ctutBs  ff.  de  obltg. 
lur.  Etgo  lurisprudentia  propric  cftfi:i- 
cntix 

j.  Adhic  lurispmdcntia ptopc  in  infi- 
nirislods  iuns  noftriapp>cuaturlcicntia» 
vt  in  Lto.ff.de  tujl.&  lur.i.i.lnji.eod  U.^jurm 
cmilu.ff  deobltg  mr.  At  vert>  non  cft  vcnU- 
milc ,  totics  lcicntix  nominc  lurispru- 
dcntum  infjgnin,  fi  non  cft  propric  ici- 
entia. 

.  4.  Quarcunq;  difciplina  habct  dcmon- 
ftrauones  apodidbcas,(cu  argumcnta  nc- 
cctiaria,dia  cft  (cicntia  proprii;  ua  dida  A' 
nJiot.i.Eibic.i.  Atqui  iuIuriGprudairiaiii- 
ucniuntur  argumenta  necdlaria  &apo- 
di^icx  dcmonftrarioncs:crcnim  addc- 
monftracioncs  requiricur,  vc  pcr  proxi- 
nuracauiam  affedio  demoftretur  inctlc 
D    1        luo  iub- 
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fuo  lubicdo :  in  lurisprudenua  autc  hoc  j.)  pranu  cognolcit  3c  contcplatur  vinu-- 
6eripoteK,qaialuBcc^uoq,diiciplinjihar  tes^poftfecundiuneasoperanii.  ^anerii  • 
becproximas  (uas  cauias,itemc|}  afTedio-  illa  demu  propric  cft  fciencia ,  <\ux  vuicu 
ncs,quasiubicclo  inhxrcrcdcmonftrari  is:  vltmiu  fincmhabct  contemplatione, 

J)oiclt  £rgu  Iu£iii£rudaicu  cll  pcopric.  «^ux  uvcoccmplacionc  acquicicic,  &  vice- 
cientia»  nns  w»  progredicur  ad  pnain.Zabai::.W.c: 

5*  Adde  quodIuiisprud.inukahabeac  2.&libi.deMerhod.€.fin.})4g.mibiJ7i-lit'h 
■  a]rioinataphiIoibphica,cquibusdcmon-         Necveroadmitrcnda  eft  diftinftio 
ftracioncs  Hcxi  poire  nulluni  eft  dubium.  liia » n»inus  pco^cCku  iubolis  &  philoib- 
-   Ergo  Iurispruacncia.eftpropriciciencia.-  phica4ncerraenmin|N(adiciAcconfeinr 
Venun  enimuercquod  lunspcu.  non  placiuam:  nam  diiciphnam  piaAicun  ici- 
fepcppniicictia,advcntatc,  phdolophi-  cnn.iiv.,vcrboi!lopropricacccplO||l^ppelp'' 
cam prq(crtim,propius acccdcic \  uictur..  larc,  clt  contradidtona loqui. 

I.  Qmppe  illapropticlacntu  cll,cuius     i.  Dcindc  iuencu,  cft  reru  mimutabi- 
fina^vmais&vromuseftloce&cdtem-  linm&necellanamm.  Aclunspnid.n(v 
pbri  2jshaxt]4dcS4r.log.cap.i.  fag.  mibij.   ftra  non  cft  rcrum  nccellariaru ,  lcd  con- 
Atqui  lurisprudcntia:  noftrx  hnis  vlti-  tingentiumacmutabiHum.  Igitur  luris-' 
musnonclUcircdi:c6tcmpiari,iaiagcre  prudcntiancmclipropncrcicnna.. 
&opetari,nempciattcuiq;tribnerejait6-     Re(pw  Niecob(achuicargumenco,c|»i 
rum  non Lr J.cic,ljonc(lc  vi\  ctc  L /o.ff.dt  tclpondctCoraftus : Iurii|>rodetttiSquo-* 
iujl  & mr.^.i.lnfttr.cod.  Hrgo lucispcudenr  que  clle  dc  rcbus  nccdlariis ,  quia  (iium: 
cia  non  cll  propni.  iucncia.  iubeac  cuiqj  ccibuere,  aicecu  non  ixderoi  v 

-Relp.Ec  licet  Gilken.&  G>ca&etpon-  bonnm  pi^licu  pcomoaeti^qiM  omna!^ 
deant»  lucispnidendamqao^^poficiefte  &  rmgula  iummopere  fmt  nccrfStta..: 
inoognidonc,  c6  qnod  contcmplctur  &c      Rclp.Ercnim  hoc codeargumcntodi- 
GOgnofcat,  o  n.J  .rc}uu  lit,  &C  qutdiiuquu.   ccndum  cllct ,  Ethica  quoq;  cllc  (cicnria, 
Vnde & Vlj  .11 :  i  diat:  Boni  & aequi  no-  vt  quac  iecundum  virrutcs  lubcat  \ivcrc, 
licia  profitcmur  /./ ff.de tufl.& ittr.  Ircmq;  adeoque  honefte  &  beati  vivece*  qnod- 
QUod  piuJcnti;.  iit loliurc iuris  nodos,  q)   iplumquoq;  ncccllanum cllc, onane»^ 
ncri  nonpoliit,nilipra:ccdctcUibcilim-   v.i  hitci  Lv.r.  lictaracnEthicanocftfcien- 
dagine  ac  Ipccuiaiione :  Dcniq;  quod  sa-  tu,  ptoprK  lic  dicu  AriftotMb.btbic.uf.3, 
enciadupiex  iir,iDoncemplattua  ^  pradi-  Pcoinde  olftKnandcnn  hic  eft neceiE. 
OL  Idcoquamuislurispruduuunonfic.  ucemcl&dttphcem,vn.iniabroiUtam,Ae 
icicruu  contcmpLitiua,quod  lolu  probet  a!rcr.in\cx  hypothclLlilam  lohus  clTc  lci- 
acgumcncii  propoiitu,  umcn  lit  lcicncu  cntuiyU^uc  vccoconuenireeciampra^* 
pcadica..  Rc^iJaihil  camen  quicqua  hoc  cis diicipUnisiquandoqaidemdc hae coft^. 
sidrempercinet,ncc.u^gumcntu  noftrum  dufioncs  fius  ncccllanas  habenr,  non 
vllufcnnsinfTingir.  Nam li  lurisprud.  id-  quidem  abloluictalcs,  fcd  folum  cxhy- 
arcodicituriacncia,q)inc6tf;nipiaoone  .  potheri,&:  condirione  hnis,  li  lcilicct  fi- 
&.cognirione  vet(cttnr,qaid  obflac^uo.  nem propoilmmafTequi  optcmu&.Zaba- 
minus  ocs  indilKnAcdiinplinar  feiottiat  stiiUy4t.L^Mtdi.cifmbiif.&lik4,ig- 
appcilcnturPqti^  nam  n.omniiun  cft,quq   Merhod  c  ftn.  Sic  igitur  6c  lurispnidcnria 
n6aUquaipccularioncrcquirat,C^inqua   lubct  conclulioiics  ncccltirias  cx  hy- 
nodi  incricaci  &diiHciiesnonA^cniacdii-  pocheii :  viucudum  cft  honeftc  ,  ii  vi- 
iblucndi  ?  £c  iane  Echica  (quitainenJci"  deticetiuftielleci^nimis.   In  Echicafe* 
«iriadlcPhilofofctitt»diiCTtftn^ii.ft^  cuadiimviniiiaiLviiiaito 
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ti  elTc  vclimtis.  Dciiu]uc  ex  lo!;s  tcb.ne-  dum  cft  v  ocahiilum  /cicinup  in  largiori 

ccilaniSiCirc.icjiuisres  clilapliiiaijua;fiiie  &inpropria  ligniHcatioiie  acdpi,nroiit  V 

verCitwr,  ncndcbccilladiiciplina vocart  hocverbum  iticm,oaodars,feudilcipIi-- 

fcrcntij.  ,  nill  ctiam  fincm  Imnc  Iblum  n.i  fif;nihoi.  \\  'i,v/;^r<-.  tn  parat.  de  lujf. 

r^poiicum  .101  iubcir,quodvclirrc<  t!-  &m.um,u.Vult.ad^.tt.lnf}it,delufi^  (x  ' 

.tsicitc  6c  co!itCin|4a.ri  &mrcic!ri.uila  inrft 

atc}ue  comempkaoiieacquiefcere.  Nam  ica  genetaltoer  acdpinir  edain' 

QufjrditeipUnarracVamrorilincrc  hocvocahulum  (yi;f»/Ae)  quandoque  a 

,  rjlutiiio  ,  illa  iicn  eit  lcicnti.\ in  -j-iic  ik'  rhilcfrpho  ,  .ilias hac in  rc  c.utius &ac-  ' 

chda:  quoniamlaeutia:  tracUiUur  crji-  curatius ioqucntc  ,  vt  oblcruarclicct  tx 

iiiKMl^«i^<rtpniAica  verts  dirctpii-  uf.x£kf.  Stbk^  £c qucfd  in obiedisl»*  • 
^n««f«liWS«roluciuo.Zabarc!.  deHethd. '  dsvocabulumicienciaeaiccqHacur  abufi' 

lik2  C.7.S.&9  Atqui  luris  pru.icui.i  uc,prcb.inttumnitiones,pro  nc  (Ir  1  !ca- 

ckitur  orduK  rciblutiuo ,  non  couipoii-  tcnciaAdduCbctum  ctiam  quod  m  UJfde  * 

tiuo :  ({iMn  ea^^ndon^  finis  ( qui  dft W  1m/L  &  Uar,  lunspnidenna  ciptdle  dioir  , 

fla8t)ipt^iMitt«riadinucniendajP^  tiir4r^ 

pia  ,  cx  quihiis  opcr.rti-ncm  pr  ftca  in-  Similitcrnecqnartum  m.^giucft  mo-' 

chcantes,  prcduccrc  (;vi;cncr.ireillum  mciiti.  Quippe  allumptio  cius  negari 

inicmpoi^nui&  ,  qui  cll  ordo  refoluti-  debet.  Etu  enimlurisjnudenda  habeat  * 

ais«¥t^eiiie  docet  Zalbu^Mdiiit  B  z.e,  fiibie£hmi,habeat  cauhs  pr oximas  ,  per 

^fl^^VSt^o  faiifaytndentia  non  propric  eft  qn-^s  dc  Hihicclo  .illcciicnes  dcmon-  ' 

ftiflirn  ftrcntur  :  t.imen  cum  non  li.;hcat  luhie- 

-  -  ■  Ncc  rcfragantur  qus  lupra  huic  lcn-  ttum  ncccllarium  &:  a:ternum,caulabque  - 

itiie6l>^GtHMC^  ^ilkciutts  obiecenmc  «temas  6c  inmatabiles  ( quae  omnia  ad . 

Qupdenimad  primmn ,  negaturdusat  veram  fcicntiam  propriasqne  9e  apbdi-  • ' 

fui-nj-tio^ncnn.hahctlunspVudcntiapro  dicasdemonftr.itionesrequirunmr)  iA»' 

iinevmco&vltimo  ccntemplationcm,  circopropncrcicnaadianonpotcft. 

quodtamen  necd&rio  ad  rdentiam  ro-  &ricet^piidainIiicregerant,quodIis.  * 

qiiifrfifrit:td  riiilfini]  ptaedptnis  eft  >.  o-  lispnidetmanoiba  multa  habcat  prxce-  ' 

'  pcr.iti o  &'pnBii^!^^tilBodo proUxitit  fiiit  pta  cx  iurc  naturali,quar  immurahilia  imc 

ollenrum.  ^.pen.  JnJIitut.  delufl.&litr.  Vnde  argu- 

Adiecundi  argumeti  propoiinoncm  mcnu  cxtruantur  immota  &  abToiute 

rerpondadktt.  noisfbtimvbiresperiu-  neceffin^  ^ 

amcaulamcd|gBo&inir  » ibiefle  icienri-  Rclp.  Verius  t.imen  eft  ,  prxceptail- 

am ,  fcd  cum  res  cogn ofcitur  per  caulam  laiuris  narurcc  non  elle  abfolutc  &  im- 

ncccilariara  &  iminuubdcm ,  quaca  rcs  mutabUiter  necellaria,  cura  eaara  lus  na- 

nbnpoteft,iumAri-  tacsljiiandoqiKintiieiiiiiantcerteetfe- 

ftotciis dodrinam  m pafii  JM.C.  7.  &  1.  ^bis dus impediaiiiri  pcoiKdocet exem- 

^kjf  text.i  Crellius  m  [fagog  log.c.  2.  Adde  plum  libcrraris  narurolis ,  quar ,  reniiru- 

quodfcientia  fit ,  cum  rcni  pcr  caulam  tc  introdudla  >  quoad  quid  immuuu 
cognoldmusj&incognitioneillaacqui- '  filiL'- 

dnnas ,  -ncc  ad  opecttioiiem  progtedi-  Pfeaetemedam  illud  confideiandum, ' 

mCitZ^rcl.  lib.i.nat.Log  c.j.-  quod  non  quiuis  lyllogifmus,  nccclTariis 

Sicncc  rcrmim  cbftat ,  nam  in  qui-  prindpiis,ac  propofuionibus  conlUns, ' 

busquc  locis  iuris  ncftri  appcllatur  lu-  ut  demonftratio ,  lcd requiratur  prxter- 

ti^iBil&iatf  j^fcmpcriatdligen^-  mn^asadmfm^uif^^ 
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•i^MM&u,CMdSusmlfaiog.logfi4rt^  conijMwjx.  Ecetiim  qai  alienuniMiii 

t^gjniin  ss?" Sdtiuiamdifiotakm» qua-  kedkieqQtiuuin  cuiquc  tribuiciJhMllfc' 

lem  lupra  defcrip/tmus.  ftc  vriquc  viuit.  Vndc  DonelLi.Cw/w«»f. 

.  Sic  enun  eciam  in  Theologia  dannir  i^c  verbis  tria  circ  prxccpu »  rci  pfa  au- 

fli||iimenta  mazime  neoeffirk  &  plane  cem vnomtantum  ».iiefq|ic  honcfte  viuo- 

'imroota.  NcccamenquitfiKileTheolo-  r^tPpnA  tant^m  ggniy,  «tJ"]**^  ^ wfiA 

mjamdixcrir  (aontiam,  vrcuius  finiscon-  fc  complcftatur:qu«tameniicinuioem" 

•  Iiftat non  ui  nuia lolum  fpcculationcfed  Ipeculius  ita diftniguantur,  vt  prius  fpc- 

eciam  ia praxi.  Rcdius  iguur  huiuimodi  (^ccad dcfenfioncm  faroz ,  libcruu&,m-, 

Kcaxmannomj0m,li^Mj»€,f,fr^  ro  penineacad  defennoncm  bonorunur'* 

^  ^/f^.  w/W  j/.?.  rc(^iufi  fortaftc  diftinxffri-  arque  hoc  prxcipiat»nc  cuius  bona  violc- 

/pus  a lyUogiiiuis.topias  & Apodidis,  &  mus.  Dcmdc pcaecepaun  viumimi  /uum 

c^mcwbmdiAimsfyUogiimoBappcUa^  f »/^»»1  iifcMWiijiliilii  i  iuinfliiiShtm-,  ~ 
tvrimus.  Tumr|BOAin  Hrfinirionc  iuftiiig  hofl, 

Denique  non  rcfiftir  vlrimum  argu-  ius  ibbus  mcnrio  fiat ,  illa vero  ,  fine  di*-: 

xoentum.    Nam  cum  axiomacailianon  bio>dmerlamuspr{CCpucomplcdacui^ 

jGncproDria iurispnulenciae ,  non pocetic  cum fictocius lunsprodendae  adaquacut^ 

abiUi5iacna»i^qieUaiiJ)eindeifta  finis.  TinMHun,4raod,quihoneft^  «i<« 

rcata , nwima cx partc  ,  fiintperitaexE-  uir,5c.ilrerum non Lrdir, is (Immcuique 

chica,Poluica,Logica&  Rhetorica,quas  ti:ibujr,hcncftcquidemvidcdo,id  quod 

<)iiapliius>nonnjiiabuIi^c,rciencias  ap-  fibi  &  prorimo  dcbecur  alcecumveto 

^Uare  liGCS.  non  jzdendo ,  quod  folinrorimaiihi 

'     Vlrimo  ncgamus  conicquentiam  hu-  nir.  Etccontra,quinonhoaeftcviuitflC 

illsiUarionis r  quiaalias Mathcmaticaef-  altcmn ncn  LrJit  ,  is  ncnvidcarurtri- 

,       (etMetaphj^Iica,cum  vcatur  Meuphyli-  bucrc  lus  luum  cuique.l  hnc Anton.l  ab- 

cis  principiis  >  acMeidicinadftr  phyuca»  mutifiuidLi».ff,4liii/L&ii$tt,  aic  pcstoe^ 

q|Ua|U3ndpiis  nititur  phyfids  :  dciurit*  ptumiccundum.nflai^l^Benimnonlx.. 

prudenria  noftra£chiCitdiceiSPQir0Ep|3np  dere  includerc  terrium,  quoniam  Sc  is  al- 

/3pus£(hias.  t^inua.aoajxduijf^i»^ 

imt,       ■  ' 

XfSplVTip  TMRSU  •    Vfrior  umencft^longeprobahiU' 

ToiMk  ^  .oriUonunicntcntia,quicumIuftiniano 

&  Vlpianocriaiurisptzccpu  ,  a  fc  uuii- 

litl.     'T^Riaefteiurisnoftriprindpia,  hooe-  ccmccipladiftin^conftuuunc.  Nihil 

Qo;  liS.  1  fte vinetfialwinm  non  larwTe^ iiMm  quicquamimpediendbutvelDoiidlivel 

f^ufoum  cuique  cribuere  videcur  innuere  luftin.  i»  Fabri  rarionibus :  Nam,  vt  prius DoncUo 

fint  iurit  ^.j.lnjf ir.de ia^ &iure  &  t.io  f  eod.  vbi,ait,  rclpondcamus.animaduertcndum cft , il- 

frtitptd  iurisprqccpuiunch^:honcikviuere;al'  lud  honcfte  viucre  duphccm  habecc  ac 

tcrumnonkBdei&iaumcaiq^tribuctfc  ceprionem.  JSrim6  acdpi  ica  genetali- • 

wmitA     Veruncamen  huic  lc  iuenciaeobftaie  ter,prout  iUmUiicliDonello  qpicur :  de- 

iHHtcem  vidcmr.Primo,quod  cum  honcfte  viuere  inde  lpcciaIitcr,proutidcm  cft  quod  mo- 

dt/tmgu-  fons  lit  &  origo  omnium  yirmcum ,  ccfte  derace  vm^e.  iiocquc  poftcrioa  modo 

Cwecoiie£l.iir.f^.  Videatarpritnnm  aodpinirabylpaiioai  ti9./.dk«i|^. 

prccepcom  ( boocftc  viucrc )  cam  lat& dt  iiK.  Aeqneloftinianoii  $  3>  l  tod,  Hoc 

geiKitboKjpacere.>vtliaoambimcctct»  entmprimiimfCcoepciim(vdmoKpluri- 

but 
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bu$(ficemus)ab(olurum  cft  ,  refpicicns       Secundo  Hcrmanus  Vult.adi^.j.  Gc 

folumipfum  agenttnv;  rcliquawroduo  dilbnguit  hxc  prxccpca,  vtpnmumlpe- 

Tcfpeftiua&relatiuaproximumvidelicet  detad  hominem,qtutenus  homocft,fit- 

&  conciuem  rcfpicicntiQ.  Atquc  hoc  i-  quc abfotacum ,  non  iolutum,non  rclpc- 

plumanimaduertit  quoqnc  Wefei^bcc.  €kiuum  :  rehqua  vero  duo  rcferanturad' 

m d.^,}.  vbi in  ha:c  vcrba  admodum  no-  hominem ,  non  qtiatenas  cft homo ,  (ecl 

tanter  fcribit :  quanqitam  honcftum  aiias  quatcnus  eft  ciuis :  Et  prius  quidcm  veUr, 

vniueiiun>virt«tum.'chorum  totumque  nequismalafaciat,poiccnusvero,vt  quis 

dilcnmcn  honcftorum  6c  turpium  com-  proximo  bcne  faciat.cum  fatis  non  fit ,  vr 

plcthtur,tamen  inh.ic  diuilione  proiti-  maLiiHjn  faciamns  ,  fcd  reqniratur hoc 

ftitu  icu  virtutc  abioluta  ,  non  relatiua  amplius^vtaliiscti.imbcncfaciamusiiux-' 

pouitur :  carteraquc  criam  pr^ccepta,  qux  ii.m)\i:Ahfime  *  nulo &f4C  bonu  Pfi^.r.iS' 
lcquuniur,vt  diucria  non  coutinct.  Tcrtio  lacob.  Cuiacius  inCom.poJlh.  tii 

AdFabii  obiedtioncm  reijioiidemus,  tir.de iujl^& iur.inl.io.^Wdenhcc.add.^.S' 

ilUui  (uum  cuiquc  tribucrc  itidcm  dupli-  iecuti  Accuriium,  hoc  modo  ab  inuicem 

citer  fumi :  late  &  gencralius ,  ita  vt  luum  prarccpta  illa  diftinguuntjvt  primum(ho- 

cuiquc  tribucredicatur  non  iblumqui  in  ncftcviuere)  fitablolutam  &ajdnos  tart- 

.  pcrmutationc  &  diibibutione  bonorum  nim  fpcdct,no  ad  alios,  pridpiatque  nc* 

rhbuit,cuiq-,quodciuscft,  autipfidcbc-  quidagamns ,  quovidcamurdIeturpcs< 

tur :  icdctiamqniinomnibusauisadlio-  nc  icrmone,habita,moribdsdillbluti,lu-* 

nibus  cuique tam  fibi,  quam  aliis  aflignat  xuriofi  iimus ,  nc qnid  flagitiole  agamus, 

atqi  cxhibct,quod  ipfi  tnbucndum  vcnit:  quod  vcl  nos  commaculct  iolos.Rcliqua 

dcindcftridc&ipccialius  ,  vt  iuumcui-  ver^duogrxccptafintreijKdiuaacprcj- 

quc  tribucredicarur ,  qui  in  pcrmutatio-  ximum  rcipiciam :  &  prius  quidcm(altc- 

nc  rcnim  ac  diftnbunone  bonorum  tri-  rum  non  la:dcre)hocvclit,nc  damuoahS 

buitcuiquc  quod  cms  eft  aut  ipfi  dcbe-  aflidamoSincfuiTu,  ncrapinam,ncvio- 

tur.  Priori  inique  modo  capi  in  dcfinitio-  lcntiam  adueriiis  proximu  &  conciucm 

nc  iuftitiar,qua  ctiam  CTtcf  a  praccpta  co-  cxcrccamus.  Poftcnus  vcro  prardpiat ,  vc 

prehcndantur:  poftcrion vero  llgnificata  tribuamus  rcm  cuiqi  fuam ,  quam  pofli- 

iiocinloco,  vbidifVincrius&  accuratms  dcmus,tenemus  vcl  dcbcmus  :  virruti 

loqui  luftinianus  voluit  cum  V  Ipiano  no-  pramium  &  honorcm ,  virio  iappUaum. 
ftro,quadcrcmoxpliiracxCuiaciol«bii-       Quartopaulo  ahtcr  Pccrus  Hcigius, 

ciemus.  qiii  primurrr  pracceptum  iridcm  itatuic 

Cum  igitur  ifta  iuris  prarccpta  iint  in-  abiolu'rum,illudq;  ad  priuatx  ac  propriii 

nicem,vt  dixiraus,rc  ipfa  diftinda ,  anxie  vit^  moderarioncm  fpcdarc,vicamqj 

quacriturab  Interjpp.  quomodo  candcm  manampriuatimabfoluerc;  ficut  conri- 

illaab  inuiccm  dilccrnantur.  ncat  cmncm  vivx  honcibtc ,  qtn  rurfiis 

Et  primo  Vaconius  a  Vacuna  irr  dccl»-  omncm  vircuris  viiim  comprcn<:dat,ad- 

rac  }o.».4.  & /itjq.  ait,  primum pricccpttj  moncarq*, vtfortiter,  t6gcratc,bcnignci 

( honcfte  viucrc  )  ita  vt  fapra  diccbatur  c^miter,modcratc,manluctc ,  vcrc  &  o- 

ipcciohter  acdpi  pno  modcrarc  viucre:le-  mni  omnino  virturi  congrucntcr  nos  gc- 

cundum  pcrtmere  ad  modcrandos  affc-  ramus.Citcravcroduopr:rccpta(alteri 

dtis,quicxiftuntin  iralcibiU >  vcluri  ad  ri-  non  lxdcrc,& fuu  cuiq;  tribucre) fmt rc- 

mores&fiducias>itemqueadiram.  Tcr-  latma,c^cxtraieagat,&duilcm  intcdio- 

rium  vcro  ipe6larca4iuftitiam,quq  in  di-  mines  lodctate  tucantur;  quorii  aherii  in 

ihibuendo  ac  pcrmucaudo  vaf%iu£.  dditloiu  concdionepolko,  vc  lardamus- 
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vetat  :  alcenimtn  rcramcongaftaiam  i  ■  Viameobuacyf  ^iyiodlqgesnoftrg 

fi<le&  officionim  oihibuioaeceaMar,  lytnie  nfmiiinif tiiMciihiiMwimmice^ 

&vt  fuum  cuique  tribuamus  iubcat ,  qua  rc  contrahoneftatem,permittantin  con- 

rationc  criam  Giptun.  li.rc  pr.Tccpta di-  C£acl:ibus  proxiiTUim  circumucnirc Li6.ff. 

ftiiiguar  /M    §. Vbi  unicn  addtc  pci-  Vrm/wr.  itcmque  iuunuUteri  aui^rce  fCC  * 

mam  pia-ccptum  magisphilofbphiciim  yihaifkmiemtttM.D^Jei^fiie^ 

.dleiqiiamiiiridiciuii.  Ria{i.Sedje^pondcndunieftl^sno- 

N.im  etfi  in  iure  quoquc  konefti  ma-  ftrasnonprarcipere  concubinatum  ,  lcd 

gna  iubeacur  ratio :  exus  umen  craLlaao-  iolum  uon  prolubere ,  led  tolcrare ,  itucca 

nem  adphiloibphum  policicum  propcie  iUiid,nonomiieqnodlicec>hoiieftnindl 

pecdnexe  :  aui  lurisconfultum  cacenos  Xi.f^.i^ R.i.Acvcro4nquies,velhpcips# 

tantum.quatcnus  RcipabiUcac&vitaehil>  quod  almd  iure  noftro  permitutur,  quod 

manx  niliil  noccat.  hunciluni  non  eft  ,  pugnare  cum  prxce- 

Quinto  alii  hxc  ica  cxplicant  >  vctria  pto  pnmo,quod  prxapiat  honefte  viu&> 

iftapraecepca :  honefle  viuere ,  'dcecum  le , adeoq;  pmoeid,qiiodhoiieft«m  noq 

non  la'Jcrc,&:  nium  cuiqne  tribucre,tres  fic,proIubc.u. 

hommum .aftcCtus,hbiciincm  fcilicct,  ira  Rclp.  Vcruntamcn  noundum  ,  quod 

&cupidicaccmincraiuftitia:vniucrlaiish-  vcrbumi!M^<f  dupiicem  habcc  ligniHcacio- 

nes coeroeanc ,  quippc  fugatuclibido » (i  nem,alias  i^nificacidem  quod  ftmuffkm 

Lonefte viuacur  ,  cxtuiguuntur  contc n  csl;  alias  vero,vt  mdl  144.  id qucxl non  eft 

Qonis.&irarum  riammx,  lincmolxda-  icgibus  exprcllc  (Sc  Ipcaahterprohibifu. 

Qir,&reh:ciiaturcupidicas,iiiumnauqi  Cuniiguurchpturjboneftceilcviucndu, 

.tcibaatiic;  exd,iiditiir4nh0iicftnm  illud  ,  qnodeKr 

Senolbhannes  Coiafiiis pittac  ,  ifta  prcllc  prohibctiu-,non  quod  permicticur. 

tria prxccpta  fic ellc  diftingucnda,vt  pri-  Petr.  F.ib.m d.l  144.dc  R.l.  Addc  quod  du- 

muinrcFcratur  ad  Dcum  ,  iccundumad  plcxhtlioncliis ,  vna  quipraeapitiuic- 

proxinuim,& tertium  ad  noilnetipibs.  gibus  nollris ,  alccra ,  qux  tancum  Aiade>- 

Ex  variis  hiiccIntcrpp.opinionibu&,  ran  priorimpnnenonviolatttrperieees: 

Cuiadi  vcriflTm.im  ac  caetetis  omnibits  at  poilcr  or  Ijarc  violatur  impime  ,  filc- 

prxferend.un  clfc  uidico.  gcs  ipectcncur.eoquepertment  lcges  de 

Tcrdoobuciuii  iuiccpra:cepcis,quod  concubinacu,quamuis  vicio  &  dcdccorc 

loiigcphira  fmt  prxcepcaiurisquamifta  iutiua]iccmtempaisifteiioncueat,quia 

tciaab  Vlpiano  &  luftiniano  xeoen&IW  in  coniunclionibus  honcftas  praecipue 

quinimococviJcaturcllcprarccpta,quoc  fpcdandaeft  L^^  ff-deritunupt.  Quodad 

/luitlcgcs  :  qiundoqmdcm  iingula:  lc-  circumucncionemm  concrachbusacque 

gcsvimhabeniprjL-cipicndi /l^./i/rJirji^  viuGapioneRbqa^hcccttm  prarcepcis 

^'pulchrcdemonilracDoneU^.CMnx  ionsnonpugncDcqidunqneccmuemam 

Rclp.  Scd  ad  hoc  rcfpondco hic  tan-  a;quitad,infi:adiccmus. 

tiun  twa  conftitui  prqccpta  mns,quu  h^c  lus  duplcx  cft  pubhcum  Sc  priuatum  •  q  - 

iunc  j^ataz  &  fumma  pxccpu  atq;  prio-  lUud  didtur ,  qued  ad  ftxicum  tocius  Rci-  ^n^^J' 
ppia,aquibus  omne  lus  ,  omne&qoc publicacpcrcinec :  hoc  vero  qnod  adfin-  ^  ^^* 

gcs  pcndc.mt.                 -  gulorumvtihtatemlpcc^t,  §.r/Af.rff«ij^/.  ^^''^ 

V.'icuiui&f/*M/_;o.».^.  Adquxomnia  &  turc.  Quqd  /ic  inteliigcndum  bene 

rcuocari  ncceHum  lit,  vc  nulia  lcx  ciuihs  moncc  Autor  nofter ,  quo(i  uis  pubhcum 

xepeciatnr,quaehiicnon d^dtecjCoisdJt  fitiUud^uod  primo  ac  pruicipaUceradvr 

mJwmfjfta4  &MlM^4tii^lih&im.  tiUtafem  tocius  Reipubwrlpc£bc»Gonr 

fcquencer 
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icqucntcr  vero  iingulorum  valitatpm 
Auooueconcernic :  quodcnimviuueriac 

ga\is  ctiam  RcipubL  illius  mcmhris ,  i 
quibus  harc  colugitiir ,  \Tile  cll.  C o nfi- 
miiicerptiuacumius  eftiliud,  quod  prin- 
dpalic^  WifiiMit  Ttilieatem  nngulo- 
MBi  :  per  con&qaens  eciam  vnliucem 
ToritJ?  Rcipublicx  fpcdbt  :  nani  quod 
liuguhs  prodeft  ciuibus  ,  hocctiimNTii- 
.  liCrii;  lUup.  qux  cxfinguliscoiiflatur& 
to%tarduibas«vdb«A:ficlUh^ 
rcrclu.*  dicitur ,  nc  quis  rc  fiia  maie  vramr 
^.jin.l  dchu  quifunclahennKru.  Ircm  Rci- 
pubiica:  mccrclle  dicuur  muliercs  iiabcre 

lus  poito  ptiuttomdicitdr  e(le  cofle* 

^himexprarceptis  naturalibu^ ,  iiiriso;en- 
num&  cuulibus        l.  ietuflu:.  dr  utr» 

WWtqBWwiiMPilCOiBfllt  uitcr  iiiterpB6> 

tes. 

Solumpriuatum  ius  cx  pneccpris  na.- 
cuxalibus ,  iurisgenrium  &  ciuiiibus  coiir- 
ftrtomelleatqaciooUeAnm,  commiiiiis 
propeeft  (entencia  incerprecum,  eamque 
eciaminccralios  deiaiditHe^|tiiS4i<$*jfiK 
h^htJeki/L&iipr, 

*'  V  ImpgMofcnimliiftinMnus  iiit  f. 
f».  de  vtroqae  turc ,  cam  pubiico ,  quam 
priuato  diflcf  cns,fblam  ius  priuatum  ait, 
coUe<^hun  eHe  cx  pcxccpds  nacuralibus 
iurisgentittm&ciuilibas.  Qapdfi  iiiHem 
pneccptis  conflavet  edam  ius  pid>licum» 
■procul  dubio  id  itidcm  monuiJlet. 

Prxtereaius  nublicum  confiftic  infar- 
crt$,in  ikcrdociDus,&  Ma^iiftracibus :  e- 
lusque  parees  fimttinsfeciale>angande> 
'Pcmcificiam,Senacorium,quorum  nihil 
^urinamridi  adfcribi  potcfl^CaiaCw«(i/^. 

His  tamen  non  obftantftras^vetior  eft 

cutraria opinio  ,  quod  nempe  eciam  pn- 
bltcum  ius  tripartirum  fitjCoftans  pnrce- 
pris  naturalibus ,  iur/^pcnnu  ciuilibus. 
'    I.  EnimFundamcnuipiius  pnncipa- 


IvRe  Tmjrt  tU.  jj 

cus  (eu  forrax  Rcip.  admiuiftrAndx,  tum 
ex  nacura ,  com  ex  genuum  iiurc  dciumt 
■def»eiiajpnn8J^JJIodilik¥.dlrM. 

i.  lus  publicum  conCftit  in  Magiftrt- 
tibus  d.Li.\.hitmff.deiufi.&iitr.Aiam  Mar 
fflftraruum^rimapriynoaliiuidcfluam 
ex  iaregeacMmcepeadebK  lf»J^iiif, 

&iur. 

j.  EreaDcumreligio&mpacriacpar- 
camus  eft  iuris  publici  41  £  i.  $.  bitim.T/rf 
MMie»mffJ.tiL  AtvetbergaDenmie. 

ligio  &  vc  patrix  parcamus  eft  iuris  nacu« 
rar  L  t.f,  eod.  tit  Sequimr  ergo  ius  publi- 
cum  ecum  couftaie  pca^cepus  luris  lUr- 

4.  Qiminum  pabJiconim  perieciufo 

cft  iuris  publici ,  prout  inter  omnes  con- 
ftacHax  vcro  crimina  publica  panim  iu- 
tcdiiilt,pattim  iuregenc  prolmrita  fimt 
[42.ffJt  v.Jiffi^l4ti,fmtwmBir.fddu 
luI.deMdult. 

Quin  eriam  quacdam  cx  illis  delidis 
jpAcommuninacurae  iuri  contranxiunc 
in  tannim,vtetiambruca  animantiaab  i& 
abhotream  IStm  77. 0^.1.  SdfH  natucs 
conccatiaagunt  Kou  i4i-c*p.  1. 

5«  In&lM^onum  nuctcndaram»quod 
adflatnmnripiibuRomaiic^cdac ,  p»' 
blicique  iuris  eft,cribuicur  inngfeA/lll  JT 
deUgae.  Vbi  viclatioaeleg«otnmdiciWC 
lusgcntium  violaTL  . 

6.  Bellaruntiiu:is,qn2  tamenexiure> 
gencu>t^;iiicm  habenc  L  s.ff.  de  iuji.  &im* 
quin  &  prima  bellorum  fundamctnacx 
iure  naturae  pcri  polTunc,  plcrumquec- 
nim  defeniionis  gcatia  iulcipiunmc  bella. 
AtdefcnfioeftiarisgencX^ufeiij^d^tiir. 

7.  Pa(5hiptiblicafunciurisgencufr^./. 
S  ff.de fnH.  Hinc  igimr  firmiilimc  infcr- 
cur  :  ius  publicum  noncxloUs  lufticucis 
dnflftHiscflecQQeftam*  ftdetiam  cxitt' 
ris  natnr;  goidttmqtte  pcaEcepasacprin- 
cipiis. 

Ncc  obftac  d.  §.  >.  Infiitiu,  deiujl.  dr 
iur,  ' '  '  '         '  ■ 

E  Qwmv 
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Quamtxis  enim ,  vthadlcnu^  dcmon-  uilibus,u  fupra  monuimus.  Ciuilc  ius  it 
Ibauiinus.ius  publicum  perindc  ac  priua-  lud  dicitur quod  quarq;  auitas  (eu  popu- 
lum  fit  collcdum  ex  praeccptis  naruralib.  lus  quisqi  fiDi  proprium  ,  ad  auiraton  & 
Iurisgent.atqueciuilibus:tamcnidcu:co  pohtiam  luam  accommodatuni ,  Kiat  §. 
ius  rolura  priuatum,non  ctiam  publicum  ftdiui  quidem  l.dt mt tut.gcnt. &  ckulOm- 
wniL§.)?n.ltadiuiditIrap.  quoniamdc  pa-  nes  cmm  populi,c|m  legibus  &  moribus 
blico  duntaiat  erat  adurus  d.  ^.fin.  Ibi  di-  rcgunmr,partim  luo  proprio,partim  c6-^ 
etttduot  til  igitur  de  iurt priusto,  quod tripMr-  muni  omnium  honunu  lurc  vtmitur ,  ait 
,  firum  til.  lchis  Gaius  m  L^.f.dt  tuftic.  &  lurt.  Sic  igi- 

Qup6.Miicml.L^.2.ffJeitt/i.&iitr.fiToi-  lur&populusRomanustum  comumo- 
litcriustantumpriuatumdidturcllecol-  mnimn  hommum  iurc.tum  fuo  proprio, 
lcdum  cxprarccptis  ciuihbus,  naturah-  quod fibi fccii,vaiur.  Naimale  iuseftcji 
bus  &  lunsgent.  Eius  ratio  hxc  rcdditur  naturaomnLianimaJiadocuu  &  homini, 
a  Lopezio  cap.  7.  quodpiicipuapars  pu-  non  vt  hoimm,led  vt  animah  copctit.  pr, 
bUci  iuris  fiicrit  lcj^e  Rcgia  at>ohta,adco-  l.dt  lurt  ttM.gettt.  &  ciuiL  Hoc  vero  imma- 
quc  lCtus  pcnc  ninil  de  iurc  publico  re-  tabile  clhlic  n.Iuibnianus  Impcrator  tn  $. 
^tcrit  .'^endum.  Ideo,reictta  prinw  di-  ptnult.ldt  lur.tijt gent.&  ciuiLm:,  naturdiA 
uili onis  partc,de  lccunda ,  vidclicct  iure  turaqu^apudomncsgentet  pertque «b/eru4it- 
priuato.tancum  egcrit.illudque  ex  ttiplid  tur  diuind  quMLm prouiduuta  t  ajluuta, fttn^ 
Uire  coUcdum  ouendcrit.  ptr firm*  at^  immutabili4  ptrtinere.  Qupd 

NonobftatdcindeaIterumiIlud,quod  quomodo  accipiendmn  quj:ntur.' 
fupra  obiiciebatur  :  nam  vt  ius  Fcciale,      Primo  cnim  oftciiditcxcmplumhbcr-  QU;  1% 
Augurale,  Poniificium,  &  Senaiorium  tatis,aliaque  conlimilia  ius  naturale  mu-  Quoma- 
videanttu:  a  Romanis  demum  conftitu-  uaoncmrcdllcrcjqmppehbettaseftiu-  dtiutti^ 
ta,tamcn  dubium  non  cft,quin  fundamc-  ris  narurahs    i.  l.dtturtptrfou,  Et  tamcn  tWAltfit 
tura  luum  habeant  in iurc uatura:,multa-  fcruitutc introduda,qua:  contraria cft  li-  iittmutdr 
quc  illorii  pnccpta  atq;  prinapiacxeo-  bcrtati  ^.1.  l.dtir.& i.2.Lde  iur.rut.getit& 
dcm  natura:  ac  genuum  iurc  luit  peciu  ctutl pr.Lde bhtrtin.  fliitlibcrtas  quodara- 
atque  dciumpta.  modo  immutaca ;  fiquidcm  cmn  iure  n>- 

Cxtcruni  ius  publicum  & priuatum  tura:  omncs  homincs  dlent  libcri ,  ccpo- 
non  fic dicuntur  rationc  cauli  conftitu-  runt  quidam ,  pofteaquam  lcruitusUbcr- 
cnas&rarioncformarjfiquidcmhocre-  tatein  inuafit,eiTc  lcruL 
Ipedu  rcdc  omneiusdidnir  publicum,      i.  Prartcrcaannon  vd  incognationc 
qiundoquidcm  ius  omnc  publica  confti-   icu  iure  cognationis  raiium  iliud  reperi.- 
cuiiurauthorit.uc:  vndc&:  publicum  ap-  turc|uoddicitur,iusnacuraIcdTc  immu- 
j»el!acur  inlsS.f.depuit.  /cd  pubhcum  ius   labilc  cum  lura  cognacioms ,  confenticn- 
&priuammdidturrationcobic<fli:  licvt  teiplbmct  luftuuano.pcrimanturculer- 
illud  publicum  appellctur,quod     ftatu   uitute  cognan ,  tum  dcpoi  tacionc,  prour 
roiius  Rcipubhcdf  ipedat ,  &  circa  Reip.  fatis  perfpicuc  doccmur  in  ^.penult.l.dec4- 
ftatm-n  cKcupatur  :  priuatmn  quodpro  ^/r.<iIf»<,vDiImpcratorexgrellcdccctiura 
obkdo  habct  (ingulos  aues  ,  quorum   languinis,qua:  naturalia lunt,  $.  vlt.Ldelt- 
commodum  rt fpidt.  git.agnat.tut. pcr  dcpocrauoncm ,  qu«  d- 

RESOLVTIO   THESIS  uiliseft,toUi. 

Qu*rt4.  3.  AdhafcipGcognario,vtQUod<JUts 

Iir.4.     T  Vs  porro  priuatum  collcdum  elTe  cx  patcr  cft ,  matcr ,  fihus,  frater,fmc  dubio 
iprarccpds  uacvzalibits, iiu.s^cor»  &  d-  j.a:urali»  cA »  vcpocc  naiccus  cx  iUa  con- 

"      '  iuudi»* 
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ian£Honc  maris  atq;  firmtnap,  quam  iuris  minam.in  quibus  fcibcct  iufta  can/a  c/Ict 
naturalis  cflc>ncmo  ignorat  L  i.^.  pen.ff.de  £cruimris,efficcrcnir  (eruijadcoq;  in  qui- 
iHftit.&htr.  Hxc tamcn ip(a  lcruitnte  &  bulHadunraxat,&:paucis,libertas  natora- 
dcportatione  tollitur.  hs  toUeremr.  Atq;  huc  pcrtinct  quod  fu- 

Quin&Vlpianus/w/.  6.ff.  ie  iuftit.  &  pracx  Vlpianoadhcrebatur,  iusciuileelllc 
iur.  latis  oltendit  ius  namralca  iurc  ciuili  quod  ncqj  in  rotum  a  n.iturali  iurc  rccc- 
mutari  po(Tc,dum  ait>Ius  auilc cllc  quod  dat.neq;  per omnia illi (eniiat:  item  cum 
ncquc  in  totum  k  naturali  vel  genrium  re-  aliquid  addatur  vcl  detraharur  iuri  nam- 
ccdit,nccpcromniaiIliieruit:itaqucami  rx,  efficiiusciuilc  :  hocenimquidaliud 
ahquid  addatur  vcl  dcrrahatur  luri  com-  eft,qium  ius  natura:  tcmpcrari  ac  limita- 
munijfeu  namrali  effici  ius  ciuilc.  ri  a  iurc  ciuili :  non  refn^mr  nobis  ex- 

Non  i^itur  fruftra  ncc  otiole  quxrimr,    emplum  (liperius,cognationis ,  nam  be- 
quid  (it  illud,quod  diciturius  namralc  cf-    nc  ad  hoc  poft  Accurfium  re/pondct  Div 
(eimmutabilc  .''  Et  laneineocxplicando    ncUus,  inprarcitatocii.  diftingucndum 
vehementer  fc  rorqucnt  iuris  noftri  in-   ellcintcrcognarionem  ipGm  6c  inicr  iu- 
tcrpp.  Nec  eadcm  omnium cft interpre-    ra cognirionis :  vt  \\xc  quidem  tolb  pot 
tatio.  Etenitn  Giph.inius4i  §./?</ n4rwr4-   finf,illavcrononiccm.  Etcnimiura  co- 
bapen.  diftingtiirintcrcaiura,qu.T(inrcx    gnarioniscoinloco  (ignificant  nihil  ali- 
mera  rarionc  n.imrali  profc(5ta,  vt  cft  vin-    ud,qium caiurijqua: circa  cognarioncm 
dicia  (eu  dcfenfio  (ui ,  obicruanria  p.aren-    fiint  iurc  ciuili  conftuuta,cuiulmodi  fiint 
ribus,patria:  &:  Magiftratus  dcbita ,  &  in-   iura  pcrdpiendamm  hcrcditatum  &  m- 
tcr  ea  iura  geutium,  qua:  fint  ex  neccffita-    tcLuum  ,  quar  dubio  procul  a  iurc  ciuiH 
te,  fiuencccffiratibus  &  vtilitaribus  hu-    introdudalunttnon  obftantcco  ,  quod 
mants  introdufta  &c  conftituta ,  vt  (unt   in  codcm  ^.finaLde  leffif.agHat.tur.  cadcm 
bcll.i,  domini.!,  (cmimtcs  ,  manumilfio-    iuradicanmr  namr.iTia.  R:  noncnimfic 
ncs,&  ita  quidcm,  vt  dc  illis  vcrum  fit ,  q>    dicunmr  proprcr  (c.fed  propter  rem ,  cui 
luIHnianus  (cribit  ius  n.amrole  cfle  im-  rribmintur.tribuunmrcnimcognarioni, 
mutabilc :  hxc  vct o  to!  lanmr  &  mutcn-   qua;  natura,non  iure  ciuili  contingit.Na- 
tur,quamuis  longe  difficilius,  qu.im  ciui-   turaha  igitur  appcllanmr  quia  iurc  natu- 
lia  iura.  rali  con(i(hmt,  &  ab  hac  c.iufam  habcnt, 

Sccundo  Doncllus  i.  comm.ii.  Wc-  nonquia{untexiurcnamrali:at,inquics, 
ienb.  Borchold,  &  communis  Intcrpp.    fiigimr  harciurafiintciuilia,quifit  quod 
SchoIaadrf.§  penult.  rcfpondent  ius  qui-   maximafijKim  Sc  mcdia  capiris  diminu- 
dem  namralc  immutabile  elTe  ,  id  quod    rionc,non  eriam  minima  tollanmr :  cum 
vero  dixcrit  Impcrator ,  (cilicet  vt  gcnus    &  hxc  tollere  polfint  ciuilia  iura.*' 
aliquod  namralis  iuris  tomm  toUi&im-       Vemmrcfpondcndum  cx  codcm  fii- 
mutari  nunquam  polfir  i  lcd  t.amen  tem-   periori  fundamentoi  hoc  fciljcet  idco  fic- 
peniri  8c  limitari  qucat,  h.c.  fic  accipi  vt  a-   ri,quoniani  licct  pcr  (c  ciuilia  finr;in  rc  ta- 
liqoid  indcexdpiamr ;  &  tamcn  ne  hoc    mcn  namrali  Confiftant,  iremquc  cau(am 
quidem  ,  nifi  ex  ivifta&  maximcidonca    habeant  namralcm  ;  adcoquc  naturalia 
cau(a.  Igimr  (emitute  contra  n.-imralem    fintquodammodo,  proptcr  rem,cuitri- 
IibcTtatcm  introdufta ,  non  hoc  lus  con-    buunmr.  Et  (ane  fi  (imphcitcr ,  per  (e  & 
ftitutum  cft,ncc  criam  con(btui  potuit,vt    fiucx  namra  namralia  cflcnt ,  tum  fcquc- 
omnes  homines  ellent  (cmi,adeoquc  lcx    rctur  quod  ablblutc  cflcnt  immutabdia, 
naturx  vniucrla  dc  hbcrtate  hominum    ncc  vllo  iurc  ciuili ,  ncc  vlk  capiiis  dimi- 
coUeretur  c  raedio,(cd (blum  vt  quidi  ho^  nurionc  toUi  pollent. 

E  z  Ncc 


;otAtfqiiodPwnpeaias«c»fil«*  viiepcDetcoBMic>kge«<wniiwqneiiMt 

M^iifR.i.  luralangumisnulloiurcdiiiK  pcrfnittcrc. 

cliriinipolle,Re(p.I<amibiiurafanguinis  4.E1  Cicero/*Z' .?.^fi)/?J.pi!iKip!o.inqui^ 

aliteiaccipiutinic,  quam  m  dtH  ^.fm  1.  dt  gciKn  animannum  onini  t  it  i  .latura  tri- 

ilgff,i^Mt.tuttl8c  %^tndJt  C4ifJimk  butuiu>vc  lcviuai,  corpa>>i^  tucacuc,  de- 

.  Nqnpe  dc  illis jurihmt  fing^aaiHqiMe  fjfaeoK  c«,qwg  norinini  nJeapie,  \  ...^ 

ierevnacum^guineiamab  initio  n(S-  £odcmq;^>edacquodPlinius.£:d^  ' 

-   bifcumna(cuntur,quxcoiiftiruunturna-  leommftntannttrfcnondmucat^firfmtlHB 

tuxauatei  alii^uosidco  >  quod  ianguiiie  Morfmnoupaum  Jtrpcntts  tfedfifkiiifit^ 

iundifiintiCnamfialigoinncslegesciMi'  m^imU^mmifiimimifitMmiim  im 

iBsdefinc»  aunfinodiluiicparentnmar  mmimf4akHs,&ffimftdyftnoccM,*dfed»r 

BQOt&raira  crgalibcros ,  libcrorumho-  fntcfenduw  jUcntaf  T:  i^iod  lolcphu^  > 

nos&oblcquiunierjgaparentcs ,  hone-  dekUoludjjcocjf  2s  div.nafutitkx  firwjcji, 

^a«inx<)ninndionibus  corporum ,  ne-  vt  mnes  velint  vmere  :  fmuU  cmfa  itojlti  iUq§ 

'  I  tfflfi  iP*^ •"•'^^'  incec  oc^ni*-  iuduamm^^twiki  itmlsfitmfri./i.fimit^ 

Cos.  Haecenimiuranulloiureduilidiri-  &  ms  ahusvmdtcmgm^m. 

'   jnimtur  >  qux »?c feruari in fcruilibus co-  ?■  C>.!iii  c  i.im  cxprcllini  lioc  rtatuic 

^nacionibus  »  cum  dc  nuptus  ieiuocum  Vii^itntitnupdjiutaiu    catoum  de Jeat.  & 

jnter ipfi>s agjunr »  mdimmcfe k f •  tiwf  tstMmsmtmittf  imwMmilfMifi^  h  d*» 

QU.1C.    AdhocigirariusnaturalcannedefimL-  Eciancip(acxperrentiahocipuim 

CM«fAi>^^trei«cenda»^uaecicui?               -  ikisconhcroaccMdetuc  *  quippenulium 


mfitm-    I^ehacqaflefiibnetcetrepenodiueBi'  .«ronwtAminfinnnm,  AmwifiMunicfl» 

ii^lQfMt  iasInterpp.noftromm  fentcmias » Vfm  ^juodnmnoapcopditt.,  ieqaejtr^» 

^legiti-  ordinccxponcre  noii  crit  iiifrupfcrum.  nontueatur. 

ma  de~  PnmoeiiiniHugoDonclius /.  Cc/ww/ffl/.  7.  ldempcobat/././li/ir/«/?.  CTMr.  vbi 

finfia.    io.alu  qiu:  permulci  non  ignobiles  iucis  Florccinus  cacione  ceddinuiis  eius  quod 

noftnincerpp.ftacuunt,dc^idioncmetii  dixecac;vimvLrepeileselicitumeflcteMft 

iegitimam  & modecatam ;  lcu  ipfummo-  radonem  adducit :  qutd cum  iutr  mts ur 

dcrameninculpata:  mtc!a?clleiucisnatu-  gnatiwtmquandamndtura  conflaueiit  cm- 

caUs:iuuusq,opmionis  iuaehxcicquen-  fiquewe/febtmtnembommim^fiars  nefMef' 

'  Baliabcncinnifamenta^  jS:exquibasvcd>isiBifedeinitKtucrSi 

I.   UhkUnquiunt , inris natntalis  eft,  iiominemhomininefas  cfi  iniiduri  iuce- 

quod  bruris  animalibus  communc  cft  cu  nnturi ,  aducrniminfidias  f.i^,  cft  eodcm 

komimbus fr. Infi.de tur.nat.^mt.&ctutLL  luce  ic  defendece.  Atverumpnuse{l,CL 

^uff.dtiuft. &tur:  Axquiitts  defenfionis  mente  Florentini^£cgoverumcdamptt> 

.  compcdt  non  folum  bominibua ,  ied  «ci>  ilBOii«> 

.  iam  animalibus  bruris  /.  /.  §.  f»w  ariettsn.  Secunda  opinio  cfl  Cora/ii  dt  arte  iun 

ffi quadruptfpauptr.  Ergodcrcnfio  lcgia-  pxrt.2.c.S.Qondimi,  com.  6.  n  8.  l^etri  Fabn 

.  8u,icu  modcrameu  luculpato;  tucela:  di  Ub.  i.Smufir.  tdf.  x.  fM.  rtuiu  cu^feqq^ 

.iuiisnamcalis..  fbcuttm  dcftramnem  neoew 

X.  W^vi\\vi'i  'tnLj.^.vim'n27'jf'divi&  cllc  iuris  natucjc  vel  iurisgenrium.  At 

yuarmata.  Vim,  ^xyirepcUtrtltcert  Cafstm  defenfioncm  luftam  (cu  legitimam  ,  fiue 

.  ida^  m  tmtuTM  comforMum  eii.  ipium  modccamenincuipaia:  mtdae  c|Ic 

'y  Quicmientcnoa  An  hac  carione  laniaffUt. 
-  finhap|)^iynddiihTfICai«foiNi^m .    AqpihLjpgtettfiiiiiu»pimoocm  e& 

i  .    li/.r  * 
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lj.Cxnitiu  vbilmppDiodcL  &  Maxiin*  tores  obfcnufle  &  refpexillc  palam  eft;)id 

tjt&tt  ijiquiunc,  popdentt     defendtnidm  nonadmitcanc&alias in meradiuinacio- 

f»(ftfimm,quMn fine vitto  tenebat  tnculpa-  nc  confilhr,  quod  aiunt ,  illain  L  s.  ad  iu$ 

u  tuteU  tnidcratieue  ilUtam  vtm  propulfi-  naturale  rchcrn ,  facili  ncgotio  ha^c  re- 

re  Ucet,  Ex  quibus  vtrbis  inftrujit  liii,  iponfiorcfelluur, 
quod  inculpata;  tutcla:  moderatio  fit  a  Relpondencquoq;alii,ilIudiusgcnriu, 

Dioclcc  dauum  &i  Maximiniano  intro-  qiio  propulfatio  uuuriac  diciturpermilla 

ducla,  adcoquc  lit  iurc  ciuiii  inuenca  &  in  / ^.dt iuli.& lur.  idcm  clIe,qaod  ius  na^ 

conflituca.  turalcquodctiam  nonraroiusgenaura 

Ttrtia  opinio  cft  comunis  quod  ncm-  appelltciir,  vt  %.fingHlorMn  I.  dt  rcrttm  dimf 
pc  defenllo  lcgitima  &  inculpaCaficiuris       Vcrum  haiic  rclponlioiiem,  ait  Zocn- 

mciuraiis.  nettus,vanam  ellcquia  lC.m  Li.%.fin  itm 

Initio  autcm  confiriTuitur  Kxc  ientcn-  l.feq.ff.iodtts.  loquatur  diftindc  &:  lcpaiu- 

tia  ex Li.ff.de luJI.&tMr.  vbi  pofteaquam  in  tmi  de  vuoque  iure  naturali  Sc  gcntuim, 

prxcedcnte  L.  ius  gentium  dtHniuiilcc  cxcmpbvcriusqjiurisclart  diTccrncnSjVt 

lCtus,eius  cxemplaaliquotinca&kqq.  ius  ctnciUin  eoinlocononpoflitiusna- 

iegibus  fubiungit,  atque  iiiter  ca  quoque  turu.i«. :  quod  alias  iii  ipcac  fic  appcUatur, 

necellatiaradcicnfioncmj&visatqucin-  iigmtit^re.    Iple  igimr  Zoanncctus  rc- 

iuria  propuUationcm.   Vnde  prortcto  Ipoiiu  ,c  cum  Dccio:  propuliarc  ingruen- 

plusquamperlpieuumeuadit,  defenilo-  tcm  *.i:.n  inairu  vim, iurcgcntiii  homi- 

nem  cllc  iuris  gentium^  nibus  ciTc  tlatum.  L  itaq^  in  pr  ff.  ad  LAquiL 

Refp.Doncllus  quidem  in  d.(.io,&:Co.-  &  buc  L}.  Cum  cnim  imuria  ex  animo  a- 

nan./.6««L¥.cu:cafinemrcfpondent,illaro  gcniis  proficiicaiur  Lquatniurutnpr.ff.dt 

L.  tertiam  exemplum  contincrc  nonlu-  furt.Lz.S  i.Lftquitfervwn %.ftd hotff deintur^ 

risgcnciuro,  Icd  iuris  naturalis :  fiquidero  confequcns  tire  animahbus  brutis ,  qux 

cxemplajqua:  dcfinitioniiurisgentium&  cundaanuno  &  ratione  carent,  iniuriara 

iuris luturahs  fubiiaunrur  in/~7.4. &Li.  iion  infern : at  vero  vim ,  fiuc  iniuruim- 

nonfint  vnius  iuris,Icd  adius  gcntium  Sc  nuncnct,  propcilcrc ,  iuris  efle  luturalis: 

naturale  paritcr  tcferancur,  prouc  viumi-  quo  vniuerlagenetaam  animantia,quau- 

quodq;  ad  hoc  vel  lUud  ius  rcfcrendu  vi-  lumvis  etiam  ratione  dcftituta  ad  confer- 

deacur.icaq;excmplum  LjffJftu^,&tur.  uationem  luinihilominus  fcruntur. 
vidcatur  refcrcndijfTi  iftn  ad  ius  genriii,        Cartcru  cum propullatio  vis  illatx  fui- 

lcdadiusnaturale:&quamuisnor>vide-  que  defcniio  iemperdebcateilccurara- 

antur  L.  ilkt  ita  bcne  intcr  icic  cohsrere,  tione  coiuncfta,  cademq;  tcmpcrata,alio- 

tame  quianonfintvniuseiusdemqvlcri-  qninnonfitlegicima&modcratajfiucil- 

ptoris,ied  c  diucrfis  lCtis  fi-agmenia  col-  la  vis  fit  cum  iniuru  coniiuida  fiue  miu- 

l&fta,  fieri  pocuiire  (id  quod  etiara  in  phc-  ria:  cxpcr  s,  (vt  poftca  fuo  loco  iatiufdice- 

tisq;  aliis  ntohs  &  II  acddcrit)  vt  a  com-  tur)  iion  poceft  vis,  eciam  fine  iniuna  im- 

poucoribus  pandedarum  ordinc  finiftro  mmens,  quatcnus  ca  legiiima  cft  &  incra. 

•hierint  collocacx :  ac  prxcerea  quod  de-  modii  coercica,  dici  luris  nacurah&,quanr- 

.beatillat/.adiusnaturale  referriimpri-  doquidcm  bruca  anunaliarationis pcni- 

jinis  fiiadere  aiunciadones.quq  fiiprame-  tus  iiint  expcrtia- 
.rint  pto  hac  lententia  prolatac.  Secundt»  confirmat  iunc  eriam  fcnie- 

Inftantia)Licctinquamhocmodore-  n3LmyC\nod  in  L4"inpr.ff.jdL.AquiL  aliis4 

i^jondeanc  ilh;camcn  cii  conccxtus  ipfe  &  confimilibus  tcxrib.  dicitur  adeo  cxpren- 

whirrcnria  II.  Csuam  ceite  iuccomfiiar  fi;>natui'alcin  rationc(qux  ipfuin  ius  gen- 
" E  5  tium. 
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tium  eft  %a,h^Mutr.n4t.gmt.&c'mU.on-    re  vidennir  argumenco  (iH>ehus  addu£b. 

ImnecevVC  (cquifq;  aduerfus  pericmiim  i^rur eciam  briiconimft^pnindeiei^ 
derendac  hofcudcfcnfionismodcramen. 

Tcrti6  acccditautoritas  Scteftimomu  Non,inquam,hocobft.ir.Nam,vt  mo- 
Titi  Liuii,qui  bbr^3uattuim.¥umdaL  Imt-    du  rcipondimus,  cum  dcFuilio  tnbuatuc 

ywrimii^tnqait,  bHtumt,  n  Mrmdmmk  -bnicis,accipiendn  iUiKleftdeindinaiM- 

.  frvfut^ntur.  ne  narurali  ad  fc  fiiaq;  qualitcrcu  nq  u  c  dc- 

Quarto  codcm  quoq;  fpcdat  Dcmo-  fendcndajadeoq;  dctcnrioms  vcrbum  ibi 
fthcnis  illud  exorat.conira  Aiiftotelem;  improphc&abuiiuc  acupitur,  ne(^eo> 
■DVimilr.inquit,  6ttrtMiiDumaimtdts,  tm-  dcm  mqdode  lnmb |tt»liaittir,quo  de 
mbutSmttierMbm  &mmii^^Simi iw-  iuMninibas,ficiicomnuflla,quac  iuris  na>^ 
ijUf  coinp.iratmn ,  non  ttntum  nduerftts  fcri-  tur.r  (unt,  dicuntur  alircr  honnnib.  .ilircr 
ptaslegtlu/t/edetMmddutr/itsip/Mmcommu-  bniris  atrribuijVr  m  proxnnaquacftionc 
ntm  ommum  btmmum  Itgtm  (  (ummtdt  Ux  oftcdimus,  illis  propnc,  his  v.im]»roprie. 
mpmiim4kimmi.2,b^hhmjut.ieiit.  Sirailiterno^bAacvlcimaangpmdi^ 
&eiii.)  fiinilHn»nliceAtvlcifcitmii^b^&'  tum,quodf randfcusConnan.exiacioiie 
itmmmodHmmedmibidmptt.  /.j.deUimit.  cum&iusgcntiumfithna- 

Huicvciulcntcci^  noftii^nonobibnt    tura&nacuraiiranonc  S-^-ltt/i.dttur.tuu. 
argumenaphmxopinioiits:ccenim  ni-  ^m. &a»ilLI,i.^.deiufl.&i»,  vcproinde 
iiiraniplius.probanr,qidunc|»bciicaecii  non-AnimqQodHinaRinaef^edamficiD^ 
animaii.i  impullu  aliquo  naciiciqaidvim at-    ris  naturar.  Sic  cnim ,  verbi  caula ,  erga 
que  uuuna  a  le  amouendam  incitentur.    D  t  v  m  religio ,  vt  parenhbus  &  patnac 
^fimvef6defenfion^cgihm2iuhsel&  parc.uTiusanamraeft,&cuiqueknacura 
■genciu  »bcacisq}  cum  hominibus  comu-    implancacum ,  &  tamen  iuri  g^tiom  ad> 
ncmncqu.-iquaprobanrr&profcdoipfa  (isabkaTinl.2.ff.deiuJI.&iur. 
quoq; rano  Kuic lenrenrix  rcclamar.  Dc-       Deniquc  non  obft.ir  wftr.r  lenrcrtix 
tcniIoii.lcgicima&modcrata,tiueiplum    Rindamcntum  iecundx  opmionis,.quo 
incnlpane  cucdz  niodecanailE  numiaSeft  piobaieaiMwebiiuit^dtftfifiwitm»  qua- 
'abs^cacione,quippeTaciomodeiacar,Sc  teiiiisl^ihmam,clTciuhsctiitfis.Quam- 
intraterminos  legirimos  corinet atq;  co-    nis  cnim  in  d.Li.  C.  vndevi  relpondcant 
crcec  appetitu  &c  mclmaaone  lilam  natu-   Impp.  Redc  poffidentem  poilc  rcs  luas 
ialemad(efiu^;defisnd£da:&vndemo-  itiaapiitrMUfn^^ 
derameillad,nifi  kro^rahone?  lam  ve-    taitien  non  feqoiciir >  quod  moderamen 
ro  brutaanimalia,vri  ccrru  eft,  funr  rario-    illud  (it  dcmum  ea  lege  Diodct.  &  Maxi- 
Tiis  expertia,  vnde  ctiam  rcdc  irrationalia    min. mtrodu^bmi  &  detcrminatum^^i- 
dicuntux,  lequiturergo  infailibiliter  mo-   quidem  mulcaiure  narurali  &  genhum 

-  decamentnmj^ciMttl^ieadefienfionC  -  inttodufta/hiiifcinde  in  tegibos  noftris 
lcgitima  no  elle  iuris  naturali^  nec  com-  reperiimtur.DoncIL4Mi.r4|^.M.Nec infre- 
munc  bruris  anmi.olibus  cii  hominibus.  quenseft.vtlmperatoresconliilenribus 

Ncc  obftac  iiiiic  argumentuDoneili,   cxiurenacurzveigendum  relpondeanc: 
quouacoUigic:fideleRfioeftbratoium>  y^lbmtaSMK^i^lMm 
vtiq;  eciam  modeiaroedelenfienis,adeo-  ^tl^Vetbalum^ixBd^cOtaiUa  I./.  quod 

-  ^ue  lcgirima  defenfio,  quia  finc  modcra-  innuat,  Impp.  moderamen  ifta  conftini- 
<  mine  no  cft  defcniio,  led  vluo  &  otienlio   cione  demumdcfiniuiife;  •&  -iAnc,  ftante 
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jjocam  defeniionem,fed  licuille  vmcui-  infbrencem,vel  oliiun  quemiihec  (hipru 
.^e>  quo  vohiertt  mocb, k  dcfendereb  infimnMmoed<leiac>|>aiuriBonpkc^ 
vimque  illatam  propuUare,  quod  omni-  aliusenini  vicam ,  aButpildomn  piifalko 
iro  abrurdum  cfL  PrxrcreaPaulusIuris-  facinoredcfcndir. 
conluicus  m  L  4/.  $.  4^4dL  Afitii.  mode^  4.  Inde  c|uoq;  D. Auguflinus  deiti^li» 
.funen  ilhut  incialpacae  ntceUe  defoibic  tri§.  l/x,aic,  datparefiMm^vHvutiriwtU' 
«xade:  6c  tamen  vixic  Paulus  ille  mulc6  noi$eiivu^f$^H(id4inir,9tlaii^mw9 
JKinpoK  ante  Diodccianiim  &  Maximt-  aut  fcemitut,  rt  violentn  tn  fe  inuentem  ftU" 
,  nianum. ,  prat9Tm^tt  itiatum JiMprum.Jipffittttnter" 

-i'-.  Quf^ropcer  ex  hiice  apparec  vehfli-  fMMr  .*  MiUt9  emm iH muim ,  eum qut aliend 
«fiiiraem,quodittpnidioebamiu,iniiixiae  -liM  hfi§mmt  fKmim,fmfiimmm, 
pfOpullaEione  eile  iuris  namralis :  ac  iufla  otcidt.  Et  miUt^aimmmAmmitmhem'^  ^ 
defenfionc ,  fiucquod  idcm  cft,modcra-  nemftuprumptrpetiepiitm  tum^  Mqmwilt' 
mendeteniionis  clleiunsgcncium,non  fertm^e»CMiinfeftiir,imaimi, 
K|nidemMiri»|cmiuilliat&niidarii,fe<l  5«  Accedicfafe»qi]odFlorandnits  aitin 
prinurii,quodhominibascongenicueft.  .pcorim?;ciiaTa  Ls.fJeiuft.&iur.  luceho^ 
QH?^*''     Si  quis  aducrfiis  {hiprarorcm  aliter  ic    Cucnire,vcquodqui/queobcucelajTicor-  ' 

defcBdece  non  poilir ,  qua  iUud  occidcn-  .  poci&  iui  feceht^  iure  feaile  exiilimccur.. 
titim  ii-  io ,  qHccicur  vcmmne  pro  pwHtcirirfiBr  . Ac  ver6  cnm  qms  ftapiatoreni,  ad  pud^- 
tmm'  .defenfioiMf  liciciim  fic  aducffiriwm  ncp  cirianjfiiam  d«cndendam,tncecinMiyfe- 
fntr  de.  ^arc  ?  cir hoc  ob  corporisiai.tntehiti. ' £cgo  id 

fendae       Placcc  nobis  affirmariua  (cnrcncia.Pri-    mrc  fccille  cxillimarur. 

.m^enimDrovujeluacdeienlionclicicum     6.  Addequodgrauinimum&irrepara^ 
.«ftadiiecwum&umimerfioere^fiquide  bikficdaiiuiamaiiuffio  piididtie:  ade6 
neadutr'  aiitgr  non  poflic  fe  vicamque  fiiam  mcri  L    vtD.Hicronymus.in  (^.ftPaulMt^i.qndft. 

4.ff.ad L  AquiL  lam  vcro  vica &  pudi-  /.  in  ha»c  verba  crumpac.  AudaCler  dicam 
cicia  pari p^dlu ambulanc  L  u^d  cmi/k ff.de  Dem  tum  omma ptftit ,fi^itmevirtinm m0 
flMifl«Mfr.fMfift  %icar«ciBin,adpndici>  mmmmonpettfl,  gcinfemiam &9tf twle. 
•Ilamibamddaideiidam,permi{{umerit  re  cciam  mmmus  Poncifex  non  poceft 
alterum  occidere  »  fiquidcm  alitrc  cam  Eodcmqne  (pctiar  prorclarum  illud  Patv- 
tueri  non  poflir.  h  in  L  S.^.2,ff.  quedmet.  caufa,  v  bi  vtrit  boriit, 

>.  2.  lCcus  Floicncinus  in  Lnvimf.ff.de   in<{mt,metmftufri  mmr  fVMi  mertii  ejpt 
vJgl&d^M^exiuregcnciumdeitxnd^  dUkt* 
•   vcvim  an^  iniiuiam.propulfemus :  aic  in-     7.  Qmn  eciam  exprcfte  Mardanus  in  £ 
definirc^rcp«//?»»itf.quodicaredtcaccipi-    J*§.     Ircm  Dnius  Hadriarus,inquic,r©- 
V.    iinc  luns  noilri  m  ccrpp.  vc  vim  acq;  imu-  .  icripiic :  cum  qm  iluprum  iibi  vcl  iuis  per 
riamlidtam  ritpropuliaft^etilcumiiMe  vim  infisraifem, ocddir,  dimjtcendum 
-  ■diiec£uu ,  fi  aucer  quis  eam  propuUate  cfle. 

nor\^o^\i 1 45. S.4.ff.adL  AquiL  Arquiin-  QuodaicFlorcntinusin/l^./.</f /My7i^.  Quat^ti 
iuridcil,im6lumma&  acrociilimainiu-  t^ime.  mrehocettenirc,vcqucdquisob  ^  '^fi' 
iiavim4cerepudidcije.Igicur  pudidcubn  cucehm  oofporis  fiii  Aoeric^uxe  fedllc 
'  ' h  vi  illaca  permiflum  eft  indefinicc  pro-  exiftimetur  j.id  ^olla  de  iure  Ibri ,  hoc  f^^^n^ 
pulfare,eciamcuminternccioncaduecii-  efV  ,  de  foro  cxrcriori  intcrprctatur, '^Z''' 
riijiihocalitcrticnncqueac  quali  in  foro  poli ,  hoc  eft,  conicien-/*/^/'^"' 

5.  l^ncVTLuXus iib.sfenttm.ttt.UC»mtL  ciac  mexculabile  fic  homicidum  ne- 
ir.  Qm  Utroncm,ioquiCjqfdcni fibi  ccfirinqi-y  adeo^  iiiif-  dinino  iie> 
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oeflatii  (krctifio  runpliciccc  fic iinproba>  idcirco  quilqi  obligacus  cil ex Chxiftian& 

isulnca«tem  hqrerifnenincedamqiiidam  «faannc^vc  poriorem  habeat  nrionc» 

lex(Hiolaftida»qaidefaifioam(upcni-  pcopdxvin^qujm  viuer&riL 

cusdamnarunr.  PncceprumDccalogicfttNoii^ffliBf. 

-    Huius aucem  luq opinionis  haecadduF-  Hoc  autcm  non  ioium pra-ci^>ir  ne aUot 

tunt  dindamenta.  inter6cias ;  (ed  ctiam,  vt  tc  iolum  defen- 

Prirao,|inqui  unt,  lcx  natofilis  Acd^  das ac tuearis :  quia  nifi  te  defendas,aca»* 

uinaeftNon  ocddcs.Atvcr6  ius  naturalc  earis.cu  podis ,  lcd  tcabaliointerfid  pa- 

&diuinumcftpcrpctuum&immurabile  tcns,  inrcHi^cni  tcmctiplum  occidi(Tc, 

%.ftH.lnfiitJem.nat.gatt.& ciuL  Ergo  icx  .atq,  ciHcillc.vt  hxc  lcxNMf^A^/jmpro- 

iuMUMioocidestmuiarineqnic&conle-  priactupedonavioliMlir.-         '  '''^^ 

qttenterhomiddiumimpniKnonpoceft  4.  Laadan]rfa(thimMoifis,intcrficieiV 

tidmicti.  ris  i^^ypciimi ,  ob  dcfcnlioncm  Hcbract 

X.  Prxcepcum  Chiifti  cftinuio  non  cf^  4^^?.  Qupd  A  ^tur  lure  diumo  ixxvai£- 

ie cefi(h»idnm,(ed  pcrcnrientidexcrSm»'  Ibm  ef^  a&un  ifefetnkfe  k  vi  «Mtt 

idllam  porngendam&alteram,M4rri!'.r.|.  aducrfarii,quanc6  magts  codem  iucelic^ 

Item  nulli  malum  pro  maio efle redden-  bir  Icmcripium h  vi  ill.UA  tiu  ri  ? 

dnm,nccmalcdi^upro maledidlojlcd i-  5.  Lilupcr  pcrminum  c(t  dmmo  iurc 

IX clle  rcftftcndum  ad  R0m.c.u.&  i.Petrx.  boiu  fua  cum  nece  aduerlam  cucri,vc  h- 

'/.EcJlkrfft.i;y.#4kaicChti(tnsaMlgar»j^  qnid6con(late»l)iitf.V;<<^CiitfW»^ 

me§tveJh0S,kiufMkebk,^»denott'm,&  hcerec  viram  quoq;  fuam  omiadudWi 

mitifro perfequentibus  &  Itdentibm ves ,  vt  intemeciouc  defciulcrc  ? 

^fhtflttpatrisvefiritquimcalkeS.  lccm^ue  Nonrefragaturhuicopiiuoiuconcca- 

pm0r.32.yerf.fi,iJlMwt^SBk9ct^»'  dc^ncAir argumcnca fupciiul nMII. 

■Cribuam,dicirIehoaa.  Nainadprimumrefjx>ndcmus,ct(io» 

•  |.  Indc  D.  Hieronymus  m  (jp.  noflrum  mni  iurccri  un  diuino  homicidiu  lir  pro- 

'af.qiufi.s.  Non  eft  noftrum,  ait,  monem  hibitum,id  umcn  de  voluntario  >  noaCS- 

-arripcrc,  (ed  ilktiab  ahis  hbcnter  acdpe-  iam  dc  nccefWio  acdpiendnm  eflW^**^: 

i:c.Quapropterdefen(iorui(uorum6;  vi-  Deiadeanitfhfil^littMld  qodOCeft 

4ecur  iarc  diuino ^hibita  &  improbata.  quafi  gradus  prindptorii  5rcondu(ionfl 

Vcrior  tamen,  verboq;  diuino  maqis  moraliu :  in  quibus  n  quado  contingat,vt 

conlcncanca  eft  noftroru,laiuoruai  theo-  co ncurcanc  6c  inter  lepugnenc,  inrenor 

logoru(ait£tia^i]inon(blfiiareiQriarq;  fupefMllieMPMQtfM^PW^ 

humano;(eddtumoetiamiure,&mfbro  lanarur.ilis,  NfiiorrMfty.vtinfcriorndim- 

<onfcictiq,non modo excuGihilc,(cd pro-  pcdict  hip-  rioiem  n.-iriirae  lcgc  qu.r  liia- 

Imam  eaa,  imm5  qaodammodo  imun-  deCjF/ tium^tiurum^  vttam  deJlnuUf:  quip- 

•Auneflcoece(&riS<fefen(ion£(bcu«nc.  ^fWlbiAWfil^ucriahorcft^&alto- 

1.  Etenimprccepcum  Chriftieft:Dii!r-  ram  fiib  ic  compcehendicvelexpUcacl^ 
f^ffVHmumtmmficutteipfiint,  Vndefe-  dechr.-ir,vrirademumh.ibeatlocu,quan- 
quitur,  non  minus  (eipium  quam proxi-  do  quis,null.i  nccc'lTir.icc  coadus,led  me- 
niam(iiu diiiecrequcmqi ccneri;acpro-  ra  pnuata  vindidx  cupidicatc  inibntem 
inde  non  deoec  <piis  vitam  pnoiimi  fin  -fmSilSyeiiSi^liSi^Sk^^ 
anieponerc  proprix  vit£,nec  paf cereiuo  m^s  quara  prohibet  neceflariam  &  in- 
iducrfaho  cum  propriz  vitae  iadunaut  culparam  ratehm ,  vti  paul^  ante  ivk\ 
periculo*  nobis  dcmonfttatum.                -  * 

2.  aariQsOuiltttHilDdiiickietpfi:  QaolMijjl^^ 
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neceilamprohiberi  vidctur,actinct,paru    do  corporc  inuafbres  non  unram  repcl-  Qu^.ij. 
vcl  nihil  ad  praricns  negotium  faciuncSi-    lere,(eded2occidere  liceat?  Qua  in  qux-  An^rode 
quidcm  non  agunt  de  defenfione ,  (ed  de    ftione  Accurfius,  cumq;  nugno  numero  fcnfune 
vmdi<Shi  priuata ,  quac  legibus  etia  noftris    fecuti  Intcrpp.  affirmatiuam  tcnucrunt,  rerum  U- 
auilibus,mim6  omniKueprohibitaeft.    moafcqq.argumentis.  cut  ad^ 

QuodenimdiuturM4/r./.£^Oi^0ro6wnc      i.  QwdinLj^i.cimi^iturf.devicjfyidr-^er/kriu 
re^atit  maU.id  eo  pertmet.vt  iiemo  quif^    mata.  ICtus  apertc  teftetur ,  quod  is,  qui  tccidtref 
quam illegitmic & per priuatam vinditla    armis  venitadrcs  mvad cndas  ac  dirip.e- 
malu,iam  illatu,propidlaredcbcat.Quod    das,poflitquoq;armis  repcUL 
ver6  fiibucitur :  quilquis  impcgerit  abpa      2.  Et  quod  ad  defcndcndam  poflcdio- 
in  dcxtra ruam  maxilla,  offerto  illi  &  aitc-    nem  liceat  vim  iUata  propullarc  inculpa- 
ram,  (cicndii  eft  hoc  coparate  dici,  116  ab-    tar  tutcli  moderationc ,  reljiondeant  ex- 
ic>lutc.  Etcnim.fi  ftridc  hic  Utcra  fctuata    prelle  Dioclet.&  M.-ixim.in  d.Li.C  vnde  vL 
vehs:Chriftus  iplc  in  rcprehcnfioncveni-    lam  ver6  inculpaiar  lutelx  moderaiio  in 
ct,  q>  percuiliis  a  feruo  lacerdonsno  prx-    co  confiftitjVt  quibuscunq;  modis  le  atq; 
buit  maxillaaltera,  (ed  dixit  (I  malclocut*    lua  quis  dcfendar,  ctiam  cum  aduerlarii 
(um ,  teftificare  de  malo ,  fi  benc ,  cur  me    nece,  cum  aliiet  le  de&ndere  non  potcft 
cedis?Proinde  huc  redit  fermo  Chrifti,q>    L4S.S.4.f.ad  LAquiL 
homo  Chriftianus  poiius  ferre  debeat,vt     3.  Itcm  quod  lex  u.tab.permittat  furcm 
in  (c  coduphcctur  iniuria ,  qua  vt  m.ilum    nochirnum  occidcre  /. ^  ff.dd LAtjUiLVn- 
malo  repedat :  itaq;  dtius  illu  dcbcrc  elle    dc  cocludcndnm  videiur ,  pro  folis  rebuj 
paratuadaltcraalapampatientcrexapic-    dcfendcndishomicidium  clle impimitu. 
dam,quaad  pnorc  ilta  priuadm  vindican-    Et  (anc  cuin  in  illo  tcxtu ,  fiit  diurnus  op- 
dam,  M^d^unn.m  comm.ad Matth.c.f.      ponatur  no<5hirno  ,  vti  innuit  parncula 
Eadem  lcntcntia cft didb  iILus  Rom.12.    aduerhtiua f 4W/f^^conlcqucns cli, vt quia 
Nec  refiftimt  verba  fcqucntia  ( non  vof^    fiir  diurnus  occidi  po:cft,tum  demu  cuin 
metiplbs  defendentesjhquidem  verbum    fc  tclo  defcdit  ac  perlbnx  vim  fecit,  vi  fiir 
grxcum  ox/kiitfrmrc^ftius^EralrDus&a'    noClurnus  ob  lolam  vim,rcbub  illatam, 
lii  reddijt,v>ndicantcs ;  id  quod  eriam  ar-    pofli:  occidi, 

guuntvcrbaproximcfequentia:fcnptum  4.  Quod  popubtores  agroru  permifsii 
eft  enim  mhi  vindt^fa  &  ego  retribuam,  dtctt  fi  t  occidc  t  e  i  /.  C.tjuando  L-  et  vnicui^  cjc.V' 
DommufyVX  proinde  non  dcfcnlio.lcd  vin-  bi  Impp.Valcnt.Theod.&  Arcid.  graiul- 
dida  faltem  eo  etiam  in  loco  prohibca-  (imein  huncmodiircfcribunt:  Ukrare. 
tur.Quod  idem  in  cxtcris  quoqj  locis  ad-  fiftenatcunHis  tribuimus facuhate,vrqu/cunjij 
du^s  animaducrtcrc  licet.Ea  deniq;  (en-  m:luH  vel priuatoruad agroi  noHuruutpopu 
tenria  eft  D.  Hieronymi  in  d.  cap.  noftrum.  lator  itttrauerit,  aut  itmera ftetjucntia  tnfidiii 
Vid.Pctr.Martyr.oi  loc.com,  a^refmu  obfederttypermtffa  euiy^  lueniu  di 

Res  fiias  cuiquam  ab  inuafbribus  lici-  gno  ilicb  fuppUcio fukugetur,ac  moriem  quam 
tum  effe  defendcre,  vidctur  cxtra  contro-  mmabatur.excipiat ;  &  idquod  intedebar,  in- 
uerfiS  pofitum  efle,  eaq;  de  rc  Diodct.  &  currar.  Melim  n  eU  occurrere  m  tempore ,  qua 
Maxim.in  Li.C.vndeviin  hcc verba refcri-  poU exitumvmdicare. Veftram igitur  vobu per- 
bunt.  Redepo^uientiaddefendendam  pofef-  mittfmiuvltionetn,&  quodfirum  eii punne 
fionem ,  quam  finevittottnebat » tnculpata  tu-  iudiuo.fubuigammediilo:  vt  nullut  parcat  mt- 
tela  moderatione  iUatam  vini propulfare  Itcit.  iiti.cui  obware  telo  oporttat  vt  latroni. 
llludvcrb  non  perinde  expcdimm  cft ,  v-  y.  Quod  conftitutione  novillima  Impe- 
irum  pro  rcb.  tucndis  xquc,  vt  pro  tucn-    rii,Carol. Vw»r.//o  ^.Itc fo  f/wf r Homiddi- 

F  umpro- 


nmproptcr  defenfionemalieiionimbo- 

norum  c6miirumcxcufctur,nulla  pror- 
(iis  adhibira  diftincbotic :  vtrum  pcrlona 
<juac  ahcnorum  bonorum  dcfcnrionem 
fti(c«f»tt  iri  vnae  difoimine  coniticuta»nec 
tic  ftierir. 

6.  Quod  in  r  extr  de  homktdto.  Potifcx 
confbcuac,vc  ii  ^uis  hirem  auc  locroncra, 
fineodii  inediiaticne  CcfoaA^  liberSdo  i»> 
mleceric,  fi  .iliquid  ieiunarc  volucrit,l>o- 
num  fit  clccinofvjiam  brgircr  faci- 
9Xr.  prcsbytcr  cadcfcccnt  non  depona- 
nirtamen ,  quamditt  viiut,  pccntcenriam 

7.  Quod  idcm  quoq,  luadeat  ratio  cui- 
dens ;  ncmpc  bona  &c  rcs  iim  altecJan- 
guis  &viia  hanund,auccercc  media  ad  vi» 
cam  degcndl  nece(laria,iuxc8Cjcji»^  i.off, 
Expcriintur  diuinxad  vit.r  v!us  nccdTaci- 
os,vt  proptcica  vidcatur  panacllc,m(idi- 
ari  vic«j  &antidiari  bonis.  Ac  conlcqiicrer, 
ficutpermil&imeftyicamtacricumnece: 
quoq;  .ulucrfaf  ii,ica  cciam  bona. 

8.  Dcniq;  quod      :!iuina  lic  Ixod.t2.  v. 
effringe>:s/:n  do».u  .fiut Jhffoduntfuerit 

iaumtm,  &  mu^q  nX$un  nmtm  fmk» 
fjncufferncirrh  rtus  fannuink. 

VcnniT.micn  Ikik  communiTntcrpp. 
opinioni coiuvadicur.t  non  poltccmi no- 
iBinisICa,quos&ip(bsfequtrur  Aucor 
aofter,  vc  ficmiiMib.cationibus  fubnixos. 

PriiTiC)  cnim  quotcnnq;  in  locis  cxdcs 
ob  dcicnlioncnt  hidaprobatur,  animad- 
iietterelicec,il>tdefionunumdefenfiohe 
jK>:i  dc  rcrum  ruirione  traftari. 

1.  Et  nuUibi  ,in  coco  iure  noffro, 
caucumucnicur,c^pro  rerutn  dcknlione 
Uceacadaerfinitmocddeiviidqaod  cJft- 
rius  cuadet»v&i  paul6'poft.ad  contcaria 
rc!pondcrimns. 

>  Qunipouus^obrcrumdcfeniionc 
yidturo  non  fit  homicidiu ,  ex  lods  haud 
oblcuris  colligere  cft  prompcii:  namin  L 
jf  ex  pUgit  ./.  f„  <t/  /..■}(;«//.  p  r  o  p  n  n  i  tu  r  a- 
liquem  tabcrnano  luccrna,lupra  lapidc 
£afiiamjablluliile,ruper  eot^rcortanxsi. 


S>VTATr019i»  t'  ' 

tabemariufnalcerioculueffodille,  &rc^  ' 
(podit  lCtus  Alfcnus,  ii  tabcmarius  a  fu-  - 
rc  no  linoT  vapulallet ,  led  cum  eiluccrna- 
cripcrc  vcliet,nxacus  eilcc,ubcrnaru  cui-  ■ 
p.am  cfie.Vndeiequicui;in  cafii  propofilo^  ^ 
ubcrnarium  pro  defennone  fiix.laceniaB. 
non  iure  ocufum  furi  cftodiiTe. 
4.  Sic  ctiam  cuin  m  LfHrtm^ ff.dd L.C«r- 

durnum  ica  demnm  impunc  ocadi  poC» 
ie,  fi  occifor  p.irccrcipfiJinofuopcnculo' 
non  pocuertc :  iaus  manifcftc  apparec»i  , 
qjoamdiB^q^iisiBpericakkviMcfiAmiDa^ 
no  cft^ncc  con)ori  vi5infipttur»anrimmw  • 
ncr ,  non  eflc  licitum  pro  rerum  fiiarumi 
dcfeiolionc  furem  nothirnu  mcecunece.^ 
$,  Ec  de  iutc  canonico.videkurnetJicct 
expedidfiuna  piopcof  tmns^laflmli^ 
in £4p.j.  &  c.io.eKtr* de  hmtcidto. 

Nccobilanc  ca,qua:p.ro  contrariaopi— 
nionefiipcafuecuncadauda*  « 

Ad  primutiiNenim&lecundtt  re^MOi^ 
dctur,in  ll.ibi  ciraris,non  permittituri»o-r 
m;cidiumdcfendenci  polieffioJiem  pro- 
nriaro;  fcd  d  lex  cancum  concedic  repel-^ 
lere  adneifiiritim  &  vim  propnlfiw. 

Necadrcm  (adcquod  in  ^il/.additdet' 
roodcraminc  mculpara^cutelar  rRelp.Cit. 
uuro  de  ierumdcfei\noneagicur,  modc' 
lamcniUudioMconfifti^vtnonliCBat*" 
liter  miiafi»^oodkleiv»qiilfi4iEtFii»peii^ 
culiun  immineat,ac  corpori  vis  in&racuri 
Noiiautem  in  eo  clipolitu,vc  li  aiicccbo- 
nafiuac(e|io(fiKdefendere,]idcu  fitad- 
ucdariiua^cmcidace;heccnimvclociiiiw  * 
lubcat  in  modcraminc  tutclr  pcrfonartj, 
non  ccrccobofiecin  cucelarcrum,vclauy 
fupcrq;  cuincunt  ea»  quacproiKiftfB.finr< 
tcntuattulimus»- 

0^111  criam  rcj:fus  /  j.^.e«migititr.:icc\- 
pi  potell  de  co  c.iiii,vbi  pollellbr  in  dilcri- 
mcn  virx  &pcrictilu  vcnerat  deficndendo 
fiiam  po£:monc,k  quaipfiim  deiicecearo 
mis .-iducrlarius ciuscoruhatuc :  &: Jioc  i.. 
piiim  vis  iUorii  vcrboru  legis  lipuhca- 
cio  houd  obicurc  oAendunt,q!jib.dicituc: 
.^-  ^cnni. 
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qui  cum  irmis  ad  nos  vcnit,cu  armis  poC- 
himusrcpclkrc.  Hocautccalii^quopoC 
fdlbr  noJi  in  periculum  folum  rerum.fcd 
'Corporis  etiaacq;  vitxadducitur,ipfimet 
•ftatuimu£,licium  elle  defcnfioncm  cum 
aducriaruintcrnecionc,  cxlvtvim  j.ff.  de 
.iuftir.& m.ZoiuM^ii.dui.part.unknu  40. 

Ad  cercium  refpondetur  in  Litajj  ^.^.u 
«xccicari  nudam  &,vt  ita  dLxenm  rudcm 
Jcgis  ii.takfic  cxplicari  aUbi  m  /  /urtm  f. 
MiUgmCvntLde fiiar.  vt  fcilicct  ita  dc- 
.mum  furcm  nociurnum  inipunc  quis 
polfit  ocadcrc,  ii  parccrc  ciabiqueluo 
periculo  non  qucat,non  alias.Ncquc  hac 
admilsi  explicationc  conucUitur  oppdl- 
-do  ftins  dmrni,& nodumi,  qua;  fit  m  ca- 
<icm  L  4-  liquidem  furcm  noAurnum 
.occidcrc  licct,qu!a&:  cerum  &:  vica:  prin- 
cipaiiter  vim  hichirus  ccnlctur.  Non  e- 
mm  conftacan  hic  ad  Hu-andum,  aii  vcro 
ad  occidcudum  vcnerit  Cdp.fi  pttftdttm  f. 
4Xtr.  dt  btmictdt».    Hoc  autcm  ui  dubio 
.fcmpcr  vidctur  prarlumcndum,  quiaDo- 
imnus ,  propccr  uilidiolam  nodhirni  fu- 
ris  violcntura  ,  iufte  iempcr  mcruerc 
poceil,  nc  fuo  lincpecicuio  fuoparcere 
pollic. 

Furcm  aucem  diumura  non  licec  occi- 
dere  aliccr,  quam  ii  comprchcnliis,  cclo 
fc  defendac ;  quandoquidcm  de  illo  non 
pcrmde  vc  dcturcnochirnoprjcfumicur 
quod  vcneric  ad  ocadcndum  jcum,  ex- 
orto  iolc,  facUc  diiccrm  poflir,  an  hic  ad 
iurandmn,  an  vero  ad  occideudmn  diSo 
t4p.fi perftdiens. Vtcaimnothiinuai  tcm- 
pus  pacrandf  cxdi  opporcuniun  ,  iu  c- 
contra  ccmpus  diurnum  c(l  mcommo- 
^um.  Hujic  igitur  diurnum  fiirem  occi- 
.dcrc  pcrmilfum,qui  vic^  me^  prmcipali- 
tcr  &  retta  non  vcncrataucvcnillepr*- 
iumcbatur  iniidutmus  ,lcd  vioicnti  mi- 
hi  cum  comprchcndccc  ,  rcfiltcbat  ar- 
nas. 

Acquc  hoc  codcm  modo  Jocus  Exffd. 
fi.  vtTj.i.  qui  vliui;o  Ivco  liipra  adducc- 
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batiu,cxphcacurab  Auguftmo  in  dtlt.mp. 
fi ptrfoduns 3.  extr.  de  how/ctd.  vbi  iii  ha:c 
verba  fcribic :  Si  ptifodjetu  tnuentm  fuirit 
fur.  &  pacuffw  iiiottuus  futrit .  tm  eH 
lili  homuidium  imputandum.  St  uuiem  0- 
rutur  fhl  fuper  eum ,  reut  ertt.  InteUig.iur 
tJgo  non  pertinert  ad  eum  homicUutm  ,  fi 
fur  nodurnm  oicidAtut ;  fi  auiem  dturnut 
fuertt  ad  komtcidium  pertpiere.  Hoc  efle- 
nim  quod  ait :  St  oriatur  fal  fuptr  eum ,  &c. 
qux  poterat  djfiernere ,  qiiod  ad fttrandum, 
non  ad  ocudendum  ven.ffet  \  &  ideo  non  de- 
bet  oicidu  Hoc  ttum  1»  amiqnu  le^ibiuficH- 
Liribut  {quibut  ifla  tR  antujuier )  mutnitur, 
tmpune  fcilicet  outdt  tiociurnum  furem  quo- 
quo  modo  :  diurnum  autem  fi  fe  telti  defett' 
derit  j  ture  entm  plut  efl.  quam ftir. 

Ad  quartmii  rclpondctur  diii.l.uC 
quaKdelutatvnicttique  &c.  loqui  iii  llngu- 
Liri  cafii ,  ncmpc  dc  nodhunis  populito- 
ribus  agronun  dcquc  obfclJoribus  via- 
rum,  &  in  Jiorum  odium  conccdcrc,  vt 
quilibct  hos  digno  fuppiicio  afSccrc  pof 
lir,vt  inqua,quilibct  hos  capcrct&  mter- 
ficcre  poflit.  Quoniam  cnim  aliis  mor- 
tem  minantiu:,jncrict)  hanc  mcurruut, 
quaivi  ahis  inteadunt ,  quLi  mclius  eft 
tcmpefbuc  ipfis  occurrcrc,quam  expe- 
dVarc,  doncc  alios  opprimanc.  Vndc  Tcr- 
lulhanus  in  Apologct.//jMt)j;wrf/(/74/«,aif, 
&  publicos  hojtes  ,  quM:t  hcmo  miles  ejl. 
Obrccht.  de  nec.defenfcap  S.  num  i^.  '& 
feqq.  Rclpondcn  criam  pottft,  illam  L  /. 
loqui  dc  illo  caiii ,  quo  non  taiitum  re- 
bus,fcd  criam  pcrfona^pcriculuminfcr- 
tur  ac  imminct,  vci  coliigitu:"  cx  vcrbisi!- 
Iis ac mortem,quamminal*tUT txuptat.  Zo- 
OimQXt.tnd  patt.iJtu.4^3. 

Ad  quiirtum  rclpondct  Harpr.  in  tra- 
But.crtmin.Ad §  s-lt^  dt pubLiudjium.i7S.m 

Carolina  conlluuoonc  modcramcn 
inculpacx  lutcLv  lubindicanduti"»  eirt* 
qiiocl  vidclicct  proptcr  rcrum  defcnf/a 
ncm  trucidarc  aducrlainum.ditcrnonli- 
ccac,  quam  fi  quis  absq:  viCT vel  cpr[>oi  is 
pcrik:uIo  p.Trccic  ei  non  poflii. 
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Ad  fcxtum  r cfpondet  poft  vetctcs  no  pcran  ncqucant ,  quod  fbrlan  fur  com- 
«iOirac  Obrecht^  (Lc.  S.n. ^rf.Illu(i  captt.j.  prchcndi  non  poflit ,  aut  m  co  loco  con- 
txtTddebtmutdh.  accipiendum  dc  co  cafu  ihtutus  fit ,  vt  Dommus  res  fuas  rcoctcre 
quo  cum  vi,bonis  ilLiu,comun«aa  cft  vis  &  rccuperarc  ncqueat :  tamc  cum  homo 
corpons  &:  vita: :  idq^  coUigit  cx  verbis  il-  fit  crc-atura  nobUiiEma ,  &  predorimmo 
lis  Tr  ttuq,  Ubcrdnd$ ,  qu^  copubtiuc  non  fanguinc  Chrifti  redcmpta,  rcs  autc  qui- 
diilunftiuc  fint  inteUigcnda.  tumvis  precipfiflimc^lint  bonacaduca,& 

Non  obflante  eo,  quod  Dccius &ahi  rcfpedu  hommum,  viliflima :  ncc  pcr  fc, 
nonnulli  obuaiit.quod  ncmpc,  ea  inter-  fcd  honunum  grada  comparata  /.  mfttu- 
ptctarione  rcccpta,fcqucietur  ex  hoc  co-  dnmjfM  vfitr.  nuUa  idcirco  cnt  proporoo 
dcm  cdf.2  fj>  ob  fola vit<j  dcfcnlioncm  no  mtcr  bonaabbta  &  hommis vitam:ac  pcr 
hceat  ocadcrcnili  fimul  cu  vita  bona  dc-  conlcquens  fob  rcrum  ladura  ncmmera 
fcndai\tur.  EUi  n.  vcrum  lit,  ilb vcrba  te  commoucre  dcbct,  vt  aliqucm  intcrfid- 
tfua.  libaAudt  in  d.CiU2.verf.SiMtite}H.coj^iX-   at.  Obrccht.i/  c.g  n.L 

pubtc  clle  acdpienda: cum  decocalui-       Quodaii  Florcntinus miiiL^<///«/?. &  Qux.14 
bidemagatur.quoquisobrcrudcfenllo-    titT.  Qin^dqmfqiobtutcbmcorpons  lui  Vtrufa- 
ncm  iji  f»cnculimn  vit^t  fiiit  conic<^his:  116   feccrit  lurc  Kallc  cxiftimari,hococcalio-  f»»M  ne- 
tamc  idarco  rcdc  infcrri  poteft :  nunqua   nem  prxbet  difquirendi, Vtrum  igitur  ct-  ctffkriM 
ob fola  vitq defcnfionc  c^dcm  ficri  polle,   lam aliaxum  pcrlonarum  \-icam  8c  corpus  dtquk  tt 
nifi  limul  &  rcs  defendcndx  fint :  quu   Udtura  litab  inualbnbus  tuen  ?  Et  qmdc  nedtur 
contranum  non  folum  iurc  narurah,gen-   Intcrpp.  noftn  vanc  ad  hanc  quarftioncm  dduerfm^ 
uum  &  auiU;fcdctiamaliisinlodsiure   rcfpondcnt :  quidsm  enim  exifhmani:  inudfere 
canonico  eft  coftitutura,  vti  fuprafiiit  di-  difUngucndum  elTc  intcT  pcrfbnas  nccef^  defende- 
luddc  probatum..Obrccht.i  CMf.S.  fanas  &  extrancas :  vt  lUas  quidcm  hatii  rct  ttttm 

Deniqi  ad  leptiraum  tcfpondctur :  Id   lit  dcfcndcrc:  has  vcro  non  itcm.  Ahi  pu-  cum  ntce 
quod diarur patrimoniu &: tx)na cllc ho-  tantpcrfonas nccellanas non  folum pcr-  ddftrft- 
minis  vitam ,  verum  clle  eatenus ,  quate-   millum  circ  defcndcrc,fcd  ad  caru  dcfcn-  ruftMli' 
nus  homo  ex  ilUs  (iiftmcrur  LmpecudMm  fioncm quemq, obl^ari.  AIu  indiftinde  ter  ntm 
f.  de  vfur.Ahis  vcr6  longc  intcr  fc  harc  ui-   putant  qualcimqne  pcrlbnas  hcitum  eirc  ffititM 
viccm  diffcrrc :  dcfcndcre  corpus  &  dc-   dcfcndcrc,fed  abfq;  nccc  aducrfani.  Alii  ftrfouM 
fcndcrc  bona :  qui  cnim  corpus  fuum  tu-  vero  cxilhrrunt  no  modo  pernuffiim,fcd  diftnde- 
ctur,propriam  ialutera  &  bngumem  di-  etiam  nccdlariu  ctTc  ocs  indifbnfte-  pcr- 
te€tu  &  immcdiatc  dcfcndit:  qui  v.bona,   fonas  defendcrcctiam  cum  inuafbns  in- 
fiiiep.itnmoniumtuetur,propriumcor-  tcrncaonc,fiquidcalitcrnonj>oflitinva- 
pus  vcl  falutciti  pcr  conlequcntia  &  mc-  fus  defcnduEt  hacc  fentcnaa  omniij  vide- 
dutcdcfcndu.  Ptomdccumtcrminilint  ruropama,&venfliraa,iuriq;nontaniu 
tnarqualcs,  a.dcfenlionc  pcrionae  ad  de-  cimli,fcderiamcanonico&diumopcro- 
fcnnoncm  rcru  non  proccdit argumcn-   mniacoulcntanca.  Qua ctfi  hoc  locoau- 
tatio.Zoaiuittt.//^rfrf  i.nu.4>'&ftq-  Pra:-   tor noftcr no aftmgat,lcd m  Ipecie  dc  nc- 
tcrea  ctiam  idarctl)  argumcntario  ha:c     ccflanis  perloms  propoiut:  tamc  cum.vt 
vita  &  corpore  ad  bona  non  proccdit, ,  duimus ,  cadc  lit  omiiium  pcrlonarii  ra- 
quuhccioLodilparhoDlcftrano.  Nam  .  rio fiuc cxtrancx  fint  liuc ncccllani ,  hac 
vita  hominis  lub.inconaiienndefenda-  fentcntia  ita  indiftmdc  m  prxfcntiadc- 
tur,  fcmd  anuib  rccuperan  rvcquit :  at .  fendemus.  Eoramcn  ordinc  obferuato, 
tcs  abbtar  actionibus  &  intcrdidis  rcpc-  ouem  hacknus  lccuti  lumus,vt  piitts  dif^ 
ci poflunt.  Ecvt rcb nofhx viaiuris.iccu-.  fcnrienuumargiuiientapropon.unus. 

Prim^x. 


Goo 
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Ir»  qaod  non  (blum  non  riem  bencficio  aHicere  /.  fiferum  tsitgef 

ii^BsMX!Ki^t6Um^ix>-  deferu.txpoTt:U.^iiirkfiUU>iij^ucMfiu^ 

hibitaita,<ioirf&miarithaciarione  dtmterditl,  Atqui  maximo  benefido 

inquiunc ,  qti9d qnkfMcere renetur jrtcuruMU  dtur,qiu ab  alio  d e fc n dit u r. 

ti^^iwtidfKutt  ttiurfueracc^t  &acce-  3.-  AccediccgrcgiumMoynsfadum 

|lttiMyp(WityWfrBj^  deftndeiitisHebrxiimciimiEgypriin' 

tt^fmfSBJVidMliimdo  aliu  m  fi  qois  pe-  teinedone  Exwt.2.  v.  11.  quod  cum  a  /piri- 

eiihiartliit<aiiit ,  Ttcque  reftiruerc  cogirur  tu  S.pr^dicetur  Ad.T.v. /.^.onininoadimi^  • 

l^MttrSftfUkatiiftm f.dedvn4t.L  mttum.  tarionem  ctahendum  ell.  •  - ^  <  •  >  ~  '  > 

iliitllliiiiritiiiHrilihiir  fadum  illud  Mo/^Ts  fuil&  fiiqiipbie  4e 

Moaentuceriammaximeeo,quod  Heroicimi  ,  &  obidadimirarionemnc- 

jtfoiure penniintmlk  tn  cxtraneu  de-  quaquatrahedum  /l^«M/^»/rfj^4^Jl./Mv 

todflHSe^  VniMfa  httetfan  qoeat ;  fctl  TVttneneiti&DUsdifiMM^^ 

poritis^iriti/RintbusEm  quibus  ob  defen-  (^o  nondum eftxlcmonltnia»  ^fSSfaitlk:^ 

fionem  cardcs aducriarii  pcrmirritur ,  tm  Hoc  Moyfis  laudibilc  nobis  imirandnm 

depropriicorporispropriawji  vitactutcla  proponiiur,diuo  AmbrofiotcftcAWWMi 

i^icur,nonetiamde.dcn;nnonealiorum.  inferemUcdu/ijj.qudJ}.^. 

Vndeiri/j^^M/lt^ifnaitFlorencinus:  4«  EtlancqMisquctcnctur,  proxiiim 

^miquUqae  obtutelamcorporit fitifcceritiu'  fiium.invitjcpcriculo  coftitutum  dcfcn- 

refociftexifitmdtw.Etml.  j.  C.adL  Corntl.  dereinquantumpoteft:vndcD.Ambro- 

dtficMr.  Dcfcnfot  ait ,  propric  falutis  m  fias :  QjttnmrefeSkaftcitkmim^mc^m^^ 

11  inifimiiP mmt .mmie^Miamr^  ftftt^vtmamntitr.qiimiai^facitd.  ' 

^lulras  inL4^jfdiL  AqidI.^a»fadMtrfiu  pe-  cap.  non  infertnda  7  Et  in  ca]t.fe<i  IQutpotefl ' 

ticuluminc^itynatUraHiratiopermittitfedt'  obuiare& perturbareperuerfos  &nonfactti 

fltMkrt.ixiHClemeutin.mic.deb»mieidi9m  nlbilabudefi;  quamfaueniBmMmtmpietati,  • 

<3liikmStmBfyiaifuris{maMiufatisfiu'  NeeenimcaretjreriipiatfiS^ 

'0lllkiuMiiuium'i^^ ,  veloccidar,  nui-  ntanfefiofacnwridefimttimare.  Inde  ctiam 

Lmexeo  irrtguhrhatem hcurrit.  Etidem de  Salumon  prou  24  verf.ii,  Erue  ,  ait,  eos,  qui 

iMtcenfemmyqmmortemaiiterrttarenonva  ducuHruraUinortem:&^uttrahunturadin- 

Wlli^lliiteriA  iintimMer4rwe^,EtGc,BhJH0t^^J 

pfi^cer  his  acgumenris  omnino  dicen-  exiftimattalcs,  cuiialiosnondelendunr, 

dumviderurncminempofle»]iedlim  le^  «cc  obfiftunt ,  ti  polfimt ,  iniurix  aliis 

ncri,aUum  defendcrc.  infercndjc  j.  tam  clfc  in  virio  ,  quamfi 

¥«cimtaancn,vt  dixi,vei!loctftcontia^-  pacemes:  anc  atnicos  anc  piO^ 

^iHl|8tli'ui  nmc    Quarc  fi  quis  nonpoieftprori*  • 

i.    Etenim  quisquc  tencrur  id  alieri  mumfiium  ,  invitxdi(crimineconftiru- 

praeftarcqnodfibi  nonnocct  &  aliipro-  tum  ,  aUter  defoidcrc,  miamcumnece  ' 

4ekLiiifttmma^.quanquamtamenffMeaqu4-  adncrfirii iurc6dlafiiiiiialoc€ ipteriiiiii;' • 

fhmK^mOi^^  5.  .  InfiiperpcsceptumDdeft  :  liifi^  • 

ftfft.C.dtprecih.lmp  i^.L 2.in prin.  f.folut.  gts  preximum  tuumfiiut  teipfum :  cui  con- 

marhn  L6f.deapptL  Atqui  prodcft  alii,  lequcnseft ,  vtficut  temcripfum  teneris 

inuaio  falicet ,  vt  dcicndatur ,  ncc  nocct  dciendere  ,  adueriarium  cria  ocddendo, 

defaidimdi,  IMroaxiineModeft.  itaqttoq; cenearisproxiinudccoiilcaucm 

qiiisque  tcnetur  afinihdeietideie.  mu  aduecfiis  inuaioris  violcntinm  "ic(i>^.' 

'      Dcindfthomtnis  iiKecefthoiitt*-    ^^^g^^i'^^'^"^  ^^^^^^^^"^^* 

"  ■    .'  E  j  : '  >-  dcnt"*- 
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.//f^n*x45.conftitiut,vtriferuus ,  Domino  tcrfcduscltmmfidiiseoanimofuiflcvtrc 
fcientc  ,  &:proIubercnolcntc,  occidcrit,  intcrficcrct.Sccudouprobatatcncturam- 
iplcDominus  occi  JUTc  intclligarur.  j>litiSjpbarc  homiddm  ad  im  dcfenfioncm 

7.  Eodemqi  pcrrinct,<j>  Paulus  ait  iwi/o.    hdii  cllc:  <^  qm  fieri  debcat,cft,\T4ixi,  ad- 
f.i^  R.i.Culpa  carct,qui  lcit ,  fcd  prohibcrc    modu  controucrfum.Etcntm  lunt.qutoci- 
vo.^6t&mLir^  ^M^.Nullu  criir.cpatitut,    flunit  non  lufficcrc,vt  rcus  fimpliciter  oc- 
qui non jphibet,cu ^hiberc iion  pot.Vnde    finfioncprobetj lcdoninmo rcquuri  vto- 
coUigitur,argumcto  a cotrario  lcnfu dudo    llcndat  dcfisniione  fiiiiFc  ncccitaia  :  co  qp 
qm  jphibere  p6r,^-  damnu  aucrtci;e,ncc    ad  defcnfione  lcgiimiam  rcquu:atur,vt  qu) 
avK/ntjCulpa-  rtucile.&rcrimcnincurrcrc.    vimrepuhtadueclariuvubierando,  vel  oc- 
hifcc  iqitur  Gmnib.  manifellu  cuadit,    cidcndo.aliccr  fc  tucri  nopotucrit  L-^f.ff,4d 
verumcfle  ,  quod  iubij)itmm  huiusqua:-    L^tj  ^  iniur:4 4  Infitod.  item  vt  indubio  VJ- 
ftiQjiis  propomimus ,  vnumqucmqi  tenC-   t.cditiacimincfueritconftitutus  Li.C.*dL 
ri  alii ,  quantumvis  exuanco ,  ui  pcriculo    Corn.de/ic.  Itcm  vt  aLtcf  non  potucrit  cua- 
vii^c  conftituto ,  fiiccurrctc  ,  ii  modo  hoc   dcre.qaducrlarium  fuii occidcnJo  vcl  mu- 
pofTit  abfq;  ^priar  vita*  periculo  facerc.        lUando  Ciem.vni.de  htmt  Acccdit  q»  necefii- 
y^on  obftant  q  in  contrariu  fiipra  fuerut    tate  allcganti  incumbat  onus ^bandi  Ljidei 
.a4d.ida.  Na  q»  ad  primu  it, iji  in  cit.iris  tex-   tomijft  i  fi rem ff.de  It^.j,  Igitur  non  fuftiaat 
tiUdidtur,liccre  cuipiam  ab  alio  pccuniam    reo,prcibairc  dcfejilionc  i  i^d  opus  lubcat 
accipcre  in hunc  fincm,  vt  ipfum aducrfus    ctnccciritatc  iliius  Jcfcnfionis  jibaic.  Ad- 
Ariro  noftium  tucafur,id  locum  habcrc  tiic,    harccu  homicidiu  patracur,prqrun\pcio  nu 
cumquis  altcri  opcram  dcfcnfionisaddi-    lacontrahomicidaprotmuscxoritutil/.  C 
es  v  r.xjvcl  ad  tcmpus  cerciJ  locat,.q) ablquc    ad LCor  de fic  Ifi non  conmtti  C.  de  mtur.cup.  u 
turpitudinc  pnuaro  ct  homini  pcrmilluni    %JiqHU  bonuncdtDAC  ««.Idcirco^>bacipncs 
crt.  At  V,  plcns  noftra  quxftio  ciufinodi  ca-    tinto  raagis  perlpicuxpro  occilore  contra 
fum  rclpicitiqii  quis  forti'  iio  incidit  in  ho-    naca  plmnpcioncm  dcudcraniur  Lfijt.in  pr- 
minc.cuuis  vitg  lalus  piclitatur.  Paritcr  no    ff dt  etquod mci.au  Dcmquc  quiaprobatio 
rcfragatur  .fi;cundii  arg.  fiqiiidf  vnius  in-    dcbct  ncccllario  id  cocuicrc ,    quarritur  /. 
clpfio  110 cft ^tinus .iltcrius  cxclufio :  prc-   nin hoc Cvnit Ugnin:t.Lju^natuUs  C  deprob. 
injie  licet  in  plcrisqi  ILin  quib.dc  dcfcfione    Ar  defcfio  eft  duplexaltcralegitima&:  mo- 
a!;itur,lcrmofitdc\ppnicorporistutcla:n5    di.rata,altcramiufta&:  ablqi  modcrammc 
in  indc  fixjtur.q?  auos  dcfcndcrc  pariter  no   LiCvnde  r/.Et  lolu  in  ca ^ibationc  rccipitur 
liceit :  cu  plcrtim&  iationes.&:tcx.mris  m    dc^cnCo  moderata.  Proiudc  fi jpbct  ahquis 
j»r6ptu  finc ,  ob.adco  pfpicuCjpbat,jp  alio-    lunpliciter,deh:nfionis  giatia  lc  homicidi- 
ru  dcfelionc  pmifsu  clic  aducrlariu  nccare.    um  c6mififlc,n6  proptctcadcccc,  vt  opor- 
Ardua  cft  ac  pcr  qua  difficilis  quarftio,    tct.fc  ob  iuftam  dcfcnlloncm  occidiire.  Ex  . 
QH;      qua  rationc  is.qui  altcru  fiii  dcf^fionis  cait-    his  igitur  fi.quitur,  Rcia  dcfcnfionem  legi  - 
fluomo^  la  fe  intcrfccilTcpccndir ,  id j|>barc  dcbcat  ?    tima icu  modcramc  inculpata-  tuccl^  pro  lc 
^probS'  £j  miid^  aJ ^bandS  legicima  iJ:  nccellaru   jillcgantem  tcneri,  vt  probct  non  fim^lici- 
.    d*fit  de  defciifvonc  rcquiritur,  vr  duo  demonftrct,    tcr  dcfcfioncm ,  fcd  ncccJlaria  dcfcniionc. 
fenfio ne-    ^ ludi.co  allcgat.  i.  vim  libi ab       Alii cn concrariuin tcnuerunc,&  fufticc- 
(tffart'*  ?  jJtero  illata  cQc,  id  q»  hilcc  modis  oftedcrc    re  vt  rcus  fimphciter  dcfcnfionCjpbarit,  ca 
potell:  i.Si  probcc  fc  ab occilb  fiiille infulta-   ratione  c6tcderijt,a»fcnpxii  fit  /« L sff dt /«• 
tivTi,vcI  occifui:!  fc  inujfillc  laur  fi  probet    &  tur.  Quodquujj»brurela<orporu fitifa crir, 
^  occiium  fcprqparallc  .idvun  facicnda:cum    tunfectffetxtfittttarr,  cui  omnmoc6fcqucns 

&  imminciYa  vjs  jcilc  pr  opullcmr./.^.C.  *d   vidcmr,  luflicerc  ad  lcgitima  dcfclionc 
Ldrn  defic.  y  aut  fi  oftcndat  illii,qui  a  lc  in-    baca,fimphdtct  Jcmoib.uii  t  ft,rcu  adui.  r- 
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fos  yiinfidnfilita  aducrlariirc  defcdlirc.Fra-  puaKUii  tu  ^  pa-no:  illi  orduiari^  LCornc- 
d&axll^ii^iipirt^Mikjff. oatuid ^hi-»  lixlocu^ncm  fit,m(i  dolonulohoitiicidiu- 
dalegitim5&necciririadcfc(ionc,rcquiri, '  fueht«;ominirsu:ciicdailiqilod^o(ceii' 
iiludq,rufficcrc,vr^pbctrc',adnci(ahuin-  dum  fit  illi  quiprouocatiis.volucritrcvl- 
ftrftisarmis imiiffc in ieum,adcoqucillum  cxkilqmcumiut  ^.filtbertiu.ff.debonuUbcr. 
defehfibhis  gracKi  { rorinus  inceranpnjftn.     Atvcropoftcriori  cafUjCum  fcquis  dolo 
In  hac  Dd.conccrutionc ,  putainus  hoc  malo  &ex jppofitoexccflic  modu  dM^iio- 
itiodoftatucndii  (.(lc:  \  t  fi  quidcm  lccundq  nis,qiunapflenaafEcicd*fi:'in  vcr2q;partS  ' 
ionis  autorcs  dcfcn/jonc  intelligaiu,  accerhmcdi(jHitataraiinis  noftn  Inrcrpp. 
ncUiiq; fed  kgitima ,  &  cu  copc-    Et  quidc  Fadun.d:  quos  lUc  alicgat,quiqi 
Idt^^ttttifccbhittndlS vis  illatq  pro-  ilUtm  l^uuncilffjlrhoccafimtCUiir^iniir^ 
•       puifntione  ,  nimvtraq,opiniophma^- (c-  cidaniat/ordinariaptfiuaiflolatndtirn. 
cudaincffcclucouenianttfsquiciclL^ninia     (^iaiullo  doloremoucaturadocddcn-' 
ac moderata  defenfio  Cadc  eft q  ntccllaria,  du  quijjmocatus  lucnt ab  aggrcllcJrc:  w&^ 
vcquiiU$^baht,&h5cjp&al1eincelIigatuf:'  obremfildcHbiA6t^>entticric;pMiedu<^* 
£i:iahedefenno,nproprieIoquivolumas,  quidcnr,atmitius  u^ci Ladulteriui.  Imfeti  '• 
n^eftdrfcnfio  nifi  fit  ncccflririajiifilcgiti-  ff.  dt  ttdutt.  vbi  lCttis  air  imperdtor  hLtrcm  " 
lAa &  mod crara  alioquin  ftati ni  1  n  vindida  Attttnmm &C»modus  fiUm  nfcTi^erutijittian- ' 
d:egenerar.Cqterii,fil!ljAutoresintelligSr,  mvxm^MsightrhAfrditmdimptntrdtm  • 
^UCOnq; visillatJC jppuKacionc,  et  quz in- '  deUriikuerfo(erit,nSvti^leiuCerHelut defiui'-  -  • 
tra terminojiufti  modcraminis  no  c orinc-  riiipcenaexeipiet./u&du^piusin hscvcrbare' 
acUr^tavc  hancjpballe  luHiciat ,  cucprocul  fcripfit  ApoUoHi<r.&  quivxaremfuaunubdterto 
ilsSjib^lBiib^ileM  deprehifamxcidtffeffnonegat^rbmSfiipfBtni '.: 

ronca,&prioriso|)ihionisarguTTjcnrisva-'  remntipot:cufitdtffcibniu!ufiu  doloreteperor-  ' 
Hde (blideq;  confuTara  c\:  ciu  rla.  Ncc  quic-  re  Tt q.apl*  faerit,qua c^a fe vtndicare  nodebue- 
quAiouacar fiquide  ibi  Fiorctinos  per  iit,punicdmttit.Si^iet  igttw^bumdis  lottfit 
aicdainincdh^c'n(iuqaSuiscuiric)nOT  moputperfttti&tStrd^tfig.  hmfiuratkifi^ 
vnSktcq propuipitbiiem»iediuftam%ecef>  rf/r^4riExqiiib.  verbis  Bhs  ncrfpicuccoU  • 
fiiham  V^itdi^lMSaidM^s^jf^i-^^  iigirur,cum,  qui  modum  dctcnfionis  iniu- 
CMidtvt.  ''."♦•^-  '  '  riaeqjillacacpropull.inonis cxccflcrit,  non  > 

QaodaBtemadtetmMttiopiniemeni ,  «illf. '  ordinaria,(edmiciorrpaena,af5atTiducfltv 
.  m.it.n.et<lquisclcmoBftririt,aducri:uu,mmtcft«s         Atq,  huc  ptinerequoq; vidccur,»  A- 
annisial&inuiltc.tnumtiipratinustktictcmpcuni,.  1        *         j>,  */  j 

nonrarac„fuffincmcrproUadrenccdrJ:adc:    ^^""'^^'  '^^^"^'  ^^^^'<-^^-tnLi -C  ^dl.UU dead- 
fcnW  )ncn.htrjpbar,t,  (baittcrnfip  tu^fTcaJucr-   uit.Gracbus,mc]mz,qucSut}7ermmaJulter/o,  ■ 
fus  vun  &  impc.u  iuualbni  fe.na  luci;:  qu  iniani    noclu deprebcmtt interfecit ,  fi eius  CodttionU fiut 
«■ti»<imiaducrfar.ttm fuii  inrertisarmisin fe «r-   Vtperiluliatmpttlit0€tidipetuerit\ctuodle9tti.. ' 

mtfaatte{inuUapxnameretm,tdek,fiUiiem' 

— '      '  occidciulo  aiK  vi.lncraii^fo  ipfnrii  non  iiucllt 

Qj»M*m  modeamcn laculpaue  tutcla:  oblcroaiJc.  /.  i.yff.  tateiejsite,mcofultodolore  aditUeiutnteremtt : 

pteiu  fit  0dl.  A^mitTS:4.fmff.*»d.  ejitSiimk$mkkSmptrptttatuJk:tmitpt&iiut 

afficitn-    In  hac qnarftionc difiin-^ucndu  cfl,vtrn  a-  (jrdoloriuftiufaHueiP  releuct,pottn exttudari.^ 

dmyqut  iiquiscalorciracudisacuiftodolorcmo-  5.  Uic^mh.^fin.ff.adlei^  Coin.de fic.ScL^ 

modtra-  dcrarae inculpot^ tutcl^ cxccdcs alteru ad-  cunat.^.filtbett.ff. del/oit.Uber.iiiui lCci:I^o* 

mmiih-  vet£uritl Ibfiocdderit.^An  vevodoloindQ'  (d£dttiifi^d vdueriflfilUfi^^ 

tttlpata  ex^pofito,dataopcra&ca!lide.  Etprio-  Cjft^tniii w-wftf ^,f^if^<jtyf||ftrifc^|Mi^&,. 

ttttela    h  quidemcafu  cx  omniumDd.  fcutcnna  diisraunicacontrariaopim"o,quodncmpc 

ttcttdtt  i.  oxduiaaapcena  1,  Coinvii^c  dc  JUuiju^  ucii  qui  aducxianuui  c>cadit#auc  vuincEtf *dolo ' 
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malo  ac  confulto  modcramc  iiKulpatar  tu- 
lelffexccdcs.ordinanapscna  fit  pledcdus. 

I.  Etcnim  competit  Domiiio  ms  ferumn 
moderatc  caftigandi  at cocrcedi :  at  mo- 
dum  hiic  cilhgationis  h  Dominus  colulto 
doloq;  malo  cxccirent  leruumq,  cx  propo- 
fito  ocndent.homicidii  reus  ent.pqnaquc 
ordmariaL.  CorncUa-dc  ficar.  punictur, 
nrout  exprcHe  bjicitum  eft  a  Conftantino 
inLmic.C.  de  emtnlferu  pan  itaqi  ranone  li 
muaTus.cui  copciit  ms  moderatc  lc  defcn- 
dcndi ,  volcns  &  dolo  malo  modcramcn 
cxccircrit.ordinariam  fuftmcbitpccnam. 

i.  Probatureade  lcntcntu  non  obfcure 
«/./,§  dtumv  SedetficUuif^l  Cornel.de fic. 
ibi  aliqats  perculfit  aducrlanu  fuumm  rixa 
&  lic  aJ  dcfcnlione  ct ,  cum  gcncraliter  lo- 
quatur  lCtus.cxqua  pcrcuilione  obut  vul- 
neratus.  Rcipondct  lCtus ;  quonia  cx  iure 
inftrmncnti  conftat.percuflionc  non  fuille 
ilbtaanimo  occidendi;fcd  cafu  nugis ,  qui 
voluntatc.homicidiu  admilfum ,  leuianda 
cllc  pcuiroris  poeiiiVndc  fcqtur.vt  fi  dolo 
malo,h.e.ammo  ocadcdi  m  nxa,inftrumc- 
to  ct  ad  noccuum  non  viq;  adeo  acri  pcuf- 
fiirct,pqnaL.Cornchc  ipfi  irrog.in  dcbeat. 

3.  Eodeqivcl  impnmis  facu  A^«;>itf«i. 
tAbermuM  v. mfidataf  ad LAquiL  vbi  tabcr- 
narius ,  qui  fl.igcllo  pnor  vapularit  a  lure  fi 
moducxcc(Iitdcfcndendoleinillanxa,n5 
mtcUigitur  damnu  iniuria  dcdilfc,  ac  ne  te- 
netur  quidem  L.  aquila  dc  exccllutnifi  data 
opera  cftodiHc  oculum  furi,&  fic  excefliire 
modmn  inculpatx  tutebc  probcnu:. 

4.  Addcquodvbicunq;homicidiucom- 
miirumcft  animo  occidcudi  doloq;  malo, 
ibi  locu  habcat  ordinaria  poctia  l.  Corneli^ 
Lk^  3.&l7-ff^dL  Com.de licM^v\\\n/^^o- 
fuo  homiddiu  comillum  cft,C\;quidc  con- 
fulto  &:cx jf  pofito,  doloq;  malo.  Igitur  lo- 
cufibivindicatordinariapocnal.  Cornelia. 

,Non  obftat  rclpondct  Fadun.  m  loco 
ab  Autoreallcgato:non  iiilHcerc  dolu  ma- 
lum  &  animu  occidcndi ,  vt  locus  litpocnx 
1.  Corncluc  ,  vbiquis  j^rouocatus&iufto 
dolorc  motus  fiient  ad  occidciidum  d.lt  $. 
fin  ff.adLComddtfiur. 
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Re(p.Siquidem  &  nos  exiftimanius  vbi 
quis  dololc  hicrit  permotus  ad  ocddcndu 
atq;  ex  mcro  dolore,non  ct  exdolo  &  ma- 
hgno  ^pofito,moderainen  inculpatq  tutc- 
Lc  cxccllerit,abfoluedum  elle  abordinaria 
pana^mteriin  non  arbitramur  homiddam 
ab  ordinana  L  Cornclii  ptrna  ablolui  dc- 
bcrcii  iniuo  fiicrit  lufto  dolorc  ad  lc  defc- 
dcndum  addudus ;  poftca  vero  dolo  raalo 
ocaderit  inualbre,  vt  queadmtcrtiacndH 
nullacoc-gcTit  neccflitas  ,  ac  (mecjcdead- 
ucriani  laluus  penculu  cffi^erc  potucrit. 

Quibus  ita  pondcraris  non  aduerlatur 
quicquamFachxnari  cxierorumque  diflcn- 
uentium  fimdamcntum. 

Etcnimquiex  propofito  ac  dolo  mal» 
modcrata  tutcLun  cxccflit(dc  quo  in  pfcn- 
tu  loquimur )  non  poicft  dia  lufto  dolotc 
motus  ad  ocddendd  aut  vulncrandu;  &  U- 
cetmitioexiuftodolore  ad  fui  defcnfionc 
&  vis  ac  miurix  ilLux  jppullationt:,acccirc- 
nt^tricmn  poftca  ex  ^pofito  &  callide  n»o- 
dcramcn  cxccdit,iion  excufatur  ab  ordina^ 
na  pana,co  q>  uutio ^uocatus  lufto  dolo- 
rc  ad  defcndcndum  fuerit  addu6his.  Id 
quodcx  fuperioribusnoftris  fiuidamcnus 
plusquam  eft  manifellum. 

Ei  (anc  in  addudis  ILnon  folii  qui  ocd- 
dit  addudus  fiiit  imtio  iul\o  dolorc  ad  vim 
mfercnda ,  lcd  ct  eodcm  dolorc  ac  impati- 
entia.dtra  vllum  malignum  ac  dolofum  jp- 
pofitum  homicidium  c6mifit.Nam  oiiii)f 
Mdultertu $  Imperaror ffutd L lul deadtLTcmii- 
titur  marito  vltunu  lupplidii ,  quiaimpctu 
doloris  tradlus.dehqmt ,  ficq;  no  dolo  raa- 
lo.ncc  ex^polito:idcmquc  I»  jfl 
adLCornel  de Ajbferuarc  hcct. 
Ad  lus  naturalc  rcfcrt  quoq;  luiHnianus 
maris  &  fccminjc  coniunirionc  fbbolisq; 
^crcationc  pr  iJe  mre  n4t.gem.&  C/«ifi.Cui 
Ciccro  fublcnbcns;c6munis  inqmt  omni- 
mn  animaliura  Sc  coniuniiionis  appctitus 
proacaiidi  caula  &  cura  qiurdam  corum  Qu,  17. 
quar  procreata  funt  bb.i.de  offic.  An  nuttn 

Scdanne matrimonium xq,  lit iuris  na-  mtnntm 
turalis  vel  gentium  ,  an  vcro  ciuile  cmium  fit  turii 
Romanorum  propriuin  quxftio  cft  ?  Er  rd  ttr*- 

hoc  /»? 
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liBH^dljmnf  pbget,  finondeqaodtiB  Noii  acliieriaciir  ed£  <ipibdm$o^ 

•genete  matrimonio-.fcd  de  eo  quodcon-  quampcofiuuehiftoriz  luculefner  ttiffiS- 

tnhunc  dacs  Romani,  fit  fcrmo.  cur  alias  quoque  gctcs ,  prarterRomanok. 

Qa^icntentia  his  rauombus  coixfir-  cx>ntrahereamruiu>aiiun,&quidcniitt* 


i.QuiaItifUnianusin^i>tf.Ag|l,ifrilif|L  Licct  enim  Scdif  pbp»t»fecmwlu  («as 

Vcrbis  difcrtis  faibit:  iulbs  nuptias  con-  legcs  &  Ibtoa  Ieg;itima ,  contrahaat  co- 

crahere  aues  Romanos ,  cui  omnino  cd-  iugia  \  in  Impcdo  tamen  Ronuno ,  quia 

'~leqpieme(^peregrim>sitilbsiiiipdasi^  iumfieiiiiddBleges&pi>;(bipmmiuris 

contniiece.  Adquid  enim  Imperatorrt-  Romani  ineontur ,  pro  raftis  non  haben' 

quireret ,  vt  contrahctcs  clfcnt  ciucs  Ro-  tur.Ncc  tamcn  hinc  infcrrc licct  ittos  igi- 

mani,  fi  qui\is ,  ctiam  pcregriaiae^uc lu-  tur,qui  cx  coniugio  cxterorom  fimf  nati» 

flas  nuptias  concraherent.  in  Impcrio  Romano ,  proipuiijshabeci} 

1.  Acfledirhoic,quodpoteftas  ilia,qua  cumpr^  peregrinis  habeahQff.  MMi|I- 

tx  matrimonio  parentes  in  fiios  hberos  dum  etiam<qaod  bifttmanus  in  tmeJa^ 

eoniequuntu%qua;que  cffcftus  eft iufta-  de  Nu^f.  non  affirmtt  nupdas ,  icu  marri- 

(amnttptufum,fitciuilisac  duiumRo-  momumaauibusRomaniscotrahiyfed 

maBocGpropna  §.  i.  in/i.  dt p4triap«t.  Ac  iulhsJioceftlbleBnes  mipdte  ooBctdie- 

«oiaseftedusadiblof^edat  ducs  Ro-  redoesRomanos.^liocccilni«ilimfid 

manos ,  idipfiimquoqaeadiblosRoiiia-  conflin.itum&reccptumerat,vtnonnifi 

oospertinet.  cun  Roinanocumdue  Romanaconnu- 

Addcquod nuptixiuftae, fiuc fole-  bium ciTct.  Qw>dnon  ontum,  quoius 

certa  ac  pcculiarem  nooainq;  k  Ro-  dintadsedetfllalliitts»  ledeciSlieiBlde» 

manisacceperintfbrmam,  vndc&iplas  ligendavxorepeccaretur,TCccptumfbir: 

nuptias  iuris  ciuilis  cflc  fcquitur ,  cum  dc  aim  longe  confiiltius  vidcrcrar  ex  eadc 

rei  cuiuique  natura  &  ongpe ,  cx  forma  duitate,aut  eodem  c  populcvnde  qui^q; 

przdpne  iodidii  iieri  fckat.  Non  obAac  oriandas  cfl^,qoemqaenocemdiMm 

Wcqiiodin/rJi^Jriim«yir.Maf.^<»i  Sicenim&Ariftotek»«eaQHittO^(«f 

interaliaiurisnaruralisexemplaluftiniar  •  quis  cflciuis ,  re6rius¥idfl6rtldiMeveeil^^ 

nosmarisquoquc&faeminacoiundtio-  idxuxulA.s-foUt.c.y» 

nctti,qu«inatriittoniumdidtur,refi»ac;  Nonadiierfiaiirdeniqiqaodde&ucjB 

-  ^c^iOINli^teB^etfimanimoniuccf-  iuihcBmiiliptiafuiw^luwBiaBO&ff^iiitfc 

to  refi)e(Shi,qiiatemis^cificeteft  maris  at-  Jt^JefMt.  f9t.  propofita,  exteromm  con^ 

quc  fqminz  c6iunftio,adcoq-,  rationc  fiii  iunftioni  ac  matrimonio,  arquc  atq;  con- 

gencris  iuri  naturah  adicribi  poilit :  Ra-  iu^o  Romanorum,competai :  dennicur 

-tionetam^fbTm«(bcvnde,vtdiftucft,  ^dUBi  BiatTWBOllHWlif^QIIOafe  VM^  tettl^ 

deorigine&namracuiufiiireiiudicacar»  lieiis  cbBjiinftie,iBdl«tt vicelDenjw» 

iuriscftduilisacpropriii  duiumRoma-  tudincm  conrinens.  Ar  vcro  inter  alias 

norii.  Romani  quippe  matrimomo  nou5  quoq,  gctcs  mas  &  fqntuna  poiTunt  coiii- 

addidecunt  fbrmam ,  illudqj  mulcis  (bl£-  gi  &  quide  inditudoa  vifirooniqetodind 

nicatibas  donaront)  vnde  doile  effedhi  HocinqoanMKmbbfbelo  defiratio>> 

.eftjiuxta  /.  S.ff.dtkih  &m. §. i.lnlht.  dt  nefiquidcm  nuptiarumpcr  coniunfHo- 

fMfr  ^o/.HincctiSIuftinianusnoftcrnon  ncm,nonquqvisintcl!igmir  roniundio, 

de  nuptus  fblum,  in  d  fr.lnHttJeHup.  fcd  icd  lcgitinu  ac  folennis,qLUE  iiat  iecundu 

*^a^>hoceftdefi)lei)mbasnapdsa£-  ptcoeptalegumlUMnimradiwKlioi 
— vctbaiaBtaainir  quoq;  hocfeqoiiiwm 

G  -macri- 
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«trimoni)  >  vt  contrahcntes  fint  ducs  Im  tumMi&^.jhLfMmlti(.&i».  Relp.' 

.Romani.  A.lio4uin  fivcrlnimhcc  i  fo»-  NammilUsicxtibiis  maxim<,'  ftipradida 

.umQtt )  ua  nudc  Hti  ablolutc  accipcrctui,  diuifio  funiiatui: :  iK^uid.in  lus  nacMfiJc 

•  lum  defiuitio  ifb  matnmonij  ctiam  in-  .  ^iodiuiusaoiiuua  anunaUa  docuit,  ni- 

ccltis  nnptiis  competetet»  qnod  lamen  Malindeft»  qnam  int  gottium  piimae- 

Ji^kumdlabfurdinimum.  uum.  Id  vcro  ius  quo  duntaxat  homi- 

lit.D.      lus  Natmalc  qvKHl    ui«;gcntiumap-  nes  vtuncur ,  rcdc  m  prumuum  &  fe-  '  * 

Qii.  z8.  ptllatui  S' "        ^if'/'  ^  iiwura ddccn-  .  cundarium  diuiditur  :  nara  hoc  ius  aiK 

•'"'^'KdaeecRuefi.  IUiidvcrodMplcxcft»pn-  nobiicinn  nanmi,  nobiicpic iugenicum 

rwTrf/lrrr            ^<;^  (ccundatium  :  illuddidtiv  cft,autdcmumnatura]iraiioncirttcr  hos 

He  di(4  -  tjnofi  nobiicum  natum  cft ,  cjuodque  cu  conllitutunv.aJcoquc  uis  ^^cut  ium  j?,cno- 

9»^-  ^iplogencrc  liumano  rcrum  uaiura  j>ro-  rcvnum  «il, l^icticvcro  diuammaiidu- 

^•^''didk$.>^«/«rflmi.drJ^^  plei. 

'^;'"'^  m«ttumdicitur,quodprimo{litimzuo  lu^porrj^  gentiam  prinucnam»  ^Utt. 

Cr/ecm  ljQ|^inuni,conftitu:um  proditumq;  fuc-  diuinaprouidcntiaintcrhomincscoufti- 

iMtUim,      j&;qgod  ab  imno  crcatis  homuubus  iutum,cftunmutabile, §|Op*.I.<fci«rf  «4/. 

.ctatura  fuccit  inecoicu ,  atqi  vt  Apoftolus  «^r»/.cr^M.quodquomo<loaccipicnduni* 

Joquitur,  cordiDQs  |ionunura  infcriptu.  mpci  docuiraus.  lus  yer^  iccundanom 

Cuiufinodifiintrcliciocr-:.!  Dcn ,  pietas  upotc  ratiocinatioiic  l.onnnum  c.^nfti- 

erpa parenrc-<; ,  obcdientiacrca magtlira-  furum&adRcipublu-.A-  (unim .u*.],  "'r;!!- 

.tum,amor  crga  patriirajfui  dclciifio ,  c6-  tatem  accommodatu,niutati  pottit :  idtji 

fun^omans  atq^  fGBiiiinae>(bbolis  pco-  StisarguitU/drMmMlfn^. 

«reatio&ediiGatio*»  quorum  quxdi  ho-  Ca^tcrum  exiiifegeiiliiim  fioandario  Qu.  i^-I. 

minufimtpropria^dua-dahommibuscu  contraftusPF.KEomnesoriirincm  habc- tes 

brutisaumuhbu&comiuua.  Secudarium  rc  tcftarurluiHiuanus  m  d  ^  2. 1.dtiur.nM.  coirdBm- 

vcr6  ius  naciuale  didtur,^  poftea  nctcf-  nr.  &  ciaiL  Idemque  6c  Htmoes^^ J!nt  ex  im 

fitatibusluttnanisvfgetibus,&vtiiicatib*  cusdoc^in  Ls.f.delgfiic&lur.  vbiait,  reietAm 

/         lu.idctibus,n.ituralisratiointcroeshomi  cx  iiu-cgcntium  locationes.condudio-^ 

ncs  coftiruit  ^.2.Ldtmetuit.gent  &cmlL  nef5emptioncs,vendjtioncs&  obhgauo- 

£tquanc]uam  lobannesCoralmshac  nes ,  (KccpCisouibuiciam,  elle  inttodu-. 

diiufioAenMndgo  receptam  &apptobar  das.  ViidccoU^inir>quodquidamcon- 

bamteiidat,docenditamen  graciaiikin  tradusnoniurcgenrium,  fcdalioahquo  - 

(cruari  po(Te,  fcribit  Atiu&PincUuiialo-'  iurc  fint  introdudlj.  Qucd  ctfi  vcnflv 

coab  Aucurcatato.  roumiit,  inftaaruamcanondubitcciar 

^x^h^t^vBasasdiSdfMmmmtcfi-  cobuvR^^atdiiStflatiiBnsoiniiesomiii- 

tunddriHm.  ia  iuce  exprdB  «on  kgantur:  n6  contra^fhis  ez  iae  genrinm  defiei»- 

(iifficit  tamc  rcm  iplamextarc :  qiiod  au-  dcre  ;  idquc  hac  rationc  cvincere  con^i- 

tcmius  ahquodtucuralcilcnobiiaimiu  tuj;»quodconuencioomnisiitcxiurc'n»- 

jcum ,  aliud  vero  demum  catiodnadene  tmali ,  f^u  gencium  L  Lff.  dtfa£t.  Lt.ffiik 

bominuinintroduftuRi, id plusquanu-  fnStt. pecmM.  Omnisautcmcontnidhis 

nifcftumcft,  «Jihquidoprobatj.ywj»/»-  in  le  h  bcr.r  conuciirioncm  d  Li.  %.3.ff, 

fumLdeTtr.dattf^atitS.i.  2.L  itm9iuit.  Scdhaicrauonullo  modomfrin- 

ftHt.  &  miL  £ere  poteil  noiUam  ^iceiiciam ,  cxprd- 

Non  obftat  quod  n  iuduplcxftanie-  fisiunaieidbiis  ftabilitam.  Nonenim 

retur  iu  s  genciom ,  (ecundanum  &  pri-  iequimr ,  concfa&us  in  ic  habet  conuen- 

ncuum>mancusfotec]in£ia«Uftia£i;S.  Qpacmqttciaas|e^^  -« 

cra^lui, 
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tr»£bas  quoquceft  iurisgentium  :  fiqui-  cxiuregcnc.  dc(ccndit:  fiquiclem  pler.r- 

dem  non  a  mateha cx  qua  r*j  qu^que  c6-  quc a<Sbonc5  cx  contradhbus  nafcu^itur, 

ftat ,  neque  cx  gcncrc  de  originc ,  vniuf-  contradus  a.  paucis  cxceptis ,  origmcm 

cuiufquc  rci  iudicari  dcbct ,  fed  cx  forma:  cx  iuregenr.  trahut .  /.  exho< lure ffJAuJ}.& 

harc  emm  cft ,  qu«  (ccundum  Phdofb-  lur.^.i.l.deim.HAt.gent.&C.Hinci^mxt 

phos, dat rci cuiquc  cflc & ongincm:4r/.  fequitur attiones ,  li  non  omnes plcralqi 

§.7. /.<^f^<rr.^#f.  Hincfipeacadit,  vta-  tamcn, lunsgcnr.cllc. 
liquid  rationc  ftu  genens  luri  gcntium      x,  InLis.mJin.ffirer.dmee.mWlp.l^ia- 

adicribatur,  quod tamcn rcucra  (itiuris  ricumiplasrcs,  ahvxorcamocas,condi- 

ciuiUs :  cxcmplo cft donatio,qu2C,quoad  cerepollc ,  quiaex lurcgcticium  condici 

gcnus  fimm  &  quatcnus  iibcralitas  eft,  poflit  res  ab  liis ,  qui  non  ex  iufta  cauU 

luris  duilis  cft  L Jiqttu  trgtntum ,  C.  de  do-  poilidenc;  vndc  haud  obkurc coUigicur*  ' 

fut.  At  quoad  formam  cft  iuris  ciuibs,  condicHonem  cx  iuregentium  dcfcen- 

fic&macrimonium,  quatcnuseftviri&  dcre.  Atqui  condiitio  eft  atilio  §.  appel- 

undicris  coniuntiio  ,  &  luris  naciu-alis  iAHtur  l.  cL  aH.  Atlio  iuquccx  luxogcnr. 

fr.  l.  de  tu/r.  tiM.gtnt.  &  ciuiL  led  camen  ci-  ongmem  crahic. 
ujum  Romanorum  propria  &iurisciui-       5.  In  L  fi  mAndauero  ii.  §.  ii(utuss-ff- 

lis cftj rclpcdu (ahcec formae , & quate-  maHd.i\i P.tulus ;  It,cuimbonApublicaJunr, 

misconiuntfao  a  Romani3informaca&  mxndAre Alicuipoteil,  vteaemAt,  &  fieme- 

ccrcis  quahcaabus  donata.  rtt,  VtUii  ertt  nundAtio  •ullto,  finon  prAjiet  ^ 

Scd  ncc  verui-n  eft ,  omncm  conucn-  fidenu  Vndc  rcde  mtcrri  viderur ,  dcpor- 

rioncmcflemris  gcnrium,  nullam  iuris  cacum  agere  poifc  mandaci  achonc:  Ac-  • 

cimhs :  id enim (acis cuidcncer  refcUic /./.  qui  deporcatus  rcrincc (olum  ca,qu<j  fuac 

&  6.ff.depAd.  Neque  fequicur,lccundum  lurisgcnc.  Amirtic  vero  qujc  fint  luns  ci-  • 

ius nacuraie lcruari dcbcnc pada; Ergo o-  uilts  L fiquidam  17. §. /.  ff.de pcen. §.  niinor.l, 

mnia  pada iuris  ciuilis  lunt :  Hoc  quippc  d,  cap.dmm.  Cui  conlcquens  elle  videnir, 

argumencum  proccdickieparacis ,  aqui-  adionem  non  ex  iure  duili ,  led  ex  iurc  - 

busmalaficillacio.  genrium  dcfccndcrc. 

Qns. autcm fint contra(^is  iurcciuili       4.  Quj  poteft cmere ,  locare aliofque 

Ltitroduvifa,  progrcflu  tcpons  oftendctur.  contradus  iunsgcnt.mirc,i!ic  potcft  etii. 

^  Dcaiibonibusvero,  ex  quonam  iurc  cx  cmpto.iocatocjeterilquccontradib* 

^ °'  defcendant,  valde controuertitur.  Primo  agcre :  quandoquidem  cx  cotradu  nald- ' 

tum  iu  ^'""^  pleriquc  iuris  intcrpp.  aclioncm,  tur  a<5bo  §.  /.  I.d.  a£i.  8c  pr:rcipuus  conrra-  - 

re  a^ '  4"*^*'^  originem  iurigentium,quoad  for-  dluum  cftetlus  eft obligario    .idtio.  lani 

nesdeC^  mamveriiuriciuiliadlciibunt.  Eamquc  vero  dcportatus  potcft  emcrc,  locarca- 

fcntcntiam  ampleChmtur  Vdalricus  Za-  liofq;  conlimilcs  cotrachis  cclcbrarcrEr-' 

fius,VfiUus,Hcigius,Harprcchtus,Myn-  goctiaexhfde  cotrachbus  agcrc  poteftr-- 

fing.Mudxusad/>r.I/»/?.iiA3.  Idcq;Harp.  &confcqucntcrcum, vtmododiChicft,  • 

ad  §.  fedtfta  InH.  eod.  ttt.  Zafius  tib.  i.  fing.  dcportarus  no  habcar ,  qux  silt  iuns  ciui-' 

rejponfc.  /.  Fran.Conn.  /.  com.  /.  num.  6.&  Ls;led  ca  dutaxat.quq  lunt  inrilgenr..idio' 

(Ap.  6.  infin.  Coraf mifc.  16.  Vaconius  a  cx  contradu  emptionis ,  locitioni"!  &.c-' 

Vacuna  Itb/.  deciarAt.26.BoTchoh.  intraci.  defccdc6,crit  no  iuris  ciuilis,  lcd  iurisgcr.. 
d.  oblig.  &Ail.  CAp.  I.  num.  14.  &fcqq.  quo-       y.  Siiince  ius  auilc  Romanu  antiquil-' 

rum  hqc  lunt  fimdamcnta.  fimu ,  lcgum  lciUcct  u.  tab.  fiicrunt  iudi- 

I.  Qinliscftcaufi,tah$(oletelTecffc-  cia,fcquiturftiillc,&a6hones,quibusrn' 

Aus :  Acqui  cauia  plccuumq;  «dionum  iudidis  ius  iuum  homincs  pcrfcqucrcn» 
'                 >  G  z  tur. 
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cuiJ^cu afltc  iusRoniAniiinftncK^iulIi-  faibic  Poni^oiMUS :  AdUoiies  txkut  ti^ 
oMmfiiirtciinttria,  wwiihreKfty- i7*f«f  aai  compoii^cflasfnjfinfiiBiMiWB'. 
IL 00«;.  9ctx6tf.i3.  Wfi*  r4tMm.extr.  6qiiitur,  af>t0|»ttw<blMi<picadfer« 

quifU^jintlegtt,  Iccmque  ex  DionyfHa^  flMm.  ledctiamqtWadoO^gplliiaiuhcK- 
licarn.//^.^.-4»fif.R*w.Ig^tur  aiucmsci-  uiiiadC^  • 
uilc  Romanum  fuenmc  edam  aAioiies»     •££  licec  vulgo  cerpondeam,  diftif^^ 
«KMuaminindicionemo  poteftagece»  do  incer  ociginem  &  fnm— i  feu  infog» 
fidgare »  fiiUmque  perfequi  fincafUoni-  nucionem  a^onis  >  vt  qaoatl  origin£ 
bus ,  A    §.  i7.ff.deNeg0t.gelL  ex  jurcgenc.  quoac)  forniain  fit  juns  ciui- 

6.  $i a^bo  no  eilajuriigcncScd  ex iu-  li ^ ,  ataue  del  locacapunc»  iLi.  demdt.  co- 
n  Cinili  defeendeiet  >  ieqnecenir  ance  quad iOic IV^mpottbrtxpde  SBBkatiJ^ 
tivCiuik  obl^ationes ,  quae  ex  contrar  diones  ex  U.  u.tabi.Ci«ipDfait.8ft9  vt. 
^hbus  iurilgcnt.  dcrctiidunt  fiulle  iiief-  ccrt^aciblenneselIcnt,neccaspopulus» 
ficaces ,  nec  a6bone»peperiire ,  adeoque  quo  veliec  modo^nfticucrcc  *  adeoq^  ver- 
idqaodeiillisdebcb«cur,nopooafledb'  mbiiaediiudd&Pofligeiimsrigmiicec, 
inuicis  debitoribus  extorqueri.  AtquL  quod  eweifgr5.(rripftiy |MpMhis  Romifc» 
abfiirdBmClftiwC-  hg&abfinrdgm^ii»'  lii»»proutvoIueric,  acbionesmfHmeric.  . 
\^3L  Etconlcqucnter  adtioncs  aiitc  lusauilc 

7*  Deotqacquod  a^onom  ocigolic  luccgcuc.  fucrmc  mucHiud^  \  Ibiuni  ii 
anciqiiiifima,  nec  ci  iue  «kmiim  anilip  conc^one  &ibmia ,  quun  ins  doilC; 
fedcxiuregent>annq|irii1iinadc(ccndari.  pecuiiarem«dblcnnemonmibMta£tto»- 
ic  paulo  poll  hominem  condicumcoepc-  nibus ,  ctiam  iurcgent.  proditis ,  accom- 
XiC»cxindcprobaieconancuc>qaodini4r'  modaric>exiucfcaiiili  dclfcndcrcdicai^^ 
cn»l^mas»Denm,yniuei^ocbi»eoii!-  nu:. 

ditoicm ,  primum  noftzemm  omnium  Vcruntamen  hoc  argumencum  no^ 
parentem  Adamum,iniu5\()caflc,&ci3  ftrumex(il$.  «/cmt/f ,  dcdudumadeonon! 
eo  dc  violaca  legcdiuina  egillt.  infhngit ,  vc  cciam  lilud  pcripicuc  conHr- 

Ali|  vero  quos  fequicur  Uerm.  Vulc.  meu  Sicnim  adiones  ( vc  iplimcc  diilcn- 
i4emqiiePbilip.HcBnQnj||^jy^Mnrj^a-  tiences.i»(eniiir)  noaain.A:peculiiim 
^tioncs>ex  concra^bus  iuriMeM.  deicc-  Ibnnam  a  iurc  ciuiU  acoepenmc»  coot^ 
ilcntes ,  &c  ip(as  iurigent.  ad(cnbttDC.C^-  qucns  cene  eft ,  vc  cx  eodem  iurc  origi- 
terarumvccoori0ncmad)UsciuiJercf&-  ncmiiabcanc:tumjquiaibcma.dateftcde 
iimr.lit^yeriiocfandbineniD/|nod!qMK  criigytimbadeoqucorigojiAcmndt»ac- 
'  Bacft cwia,  calis  fit  efFoftus  :  contradtis  foima  pofterior>  non  phor,  &con6i|n6> 
fintcaufkadhonum  d  ^.i.Ld.A^.  Igitur  tccalij  iuriorigo  rei  adfcribi  nonporeft, 
cuiiuncontcaithisaiicribeuuurAadidcmt  quaracuifbrmaaitribuicur, n6 ccrtciuri 
a^tioquoqucrefecndebcac;.  anciquiodvcumorigttkfbanadciccdac, 

A]iid<»ique>a6bonctiodiftiindi<>»  caqpewlnainBipo&iaorin. 'nimctil^ 
mncs ,  origincni  (uam  cx  jurc  auili  duce-  quiaquocienscumqueiuri  commani,fea- 
te,aircrunt.  Ita.Barfcokjsin//M/«'i/4-  genOum aliquid  additur  vel  dctrahitur, 
tr«ff^dt(9iidt&mdeb.Ant.¥sibci.jHUmJ^.  ]UsaaikcAcixuiU.ffjLliifi.&lifr,  Qu^ 
BfiKiiir.4.^rMr.^iifai(.j;DoncIbisiL.  proptec com  intdide,  vt diHenricMct 
umm.  2.  Bnonchorft  7. 4^t.  /j.  quae  fen-  vlcro  facentur  >  fiMMani  aiSioni  noolia 
xentia  &  mihi  aaidet  accneoa  aoicfe»  addidcrit ,  confequens  cA ,  a<^nes  in- 
Vndavidecur.  formationc  iflhac)urisciuilis,  duimnq^ 

&  2oAa$.  dMr<K^/4CrOf{g;itf.  RomaaorumpropruskClasdl^ 

'  '     '  Kcc 
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f^cc  magnoperc  rcfragatur  quod  rcgc-  effidatur  ius  duile,  cum  quid  addicur  vcl 

■nm  jquodfi  omniailla, qua: formam  lua  dctrahitur  iuri  communi :  adcoquc  o- 

kiurcduiliacccpcruiir  jCidcm  iuriduili  mnia,  qmbus  aiurc  duili  forma  tribui- 

adicribcnda  cfient,  nihil  in  iurc  noftro  tur ,  finriuri  duiii  adfcribcndai  id  quod 

icperirctiu: ,  quod  iuris  elTct  naturalis ,  etiamlullin.  doccrc  voluit ,  quando  pa^ 

icu  gcntium  i  cum  in  iurc  nilul  oc-  triam  poteftatcm  cx  eo  dixit  Romano- 

currac  ,  quod  formam  a  mrc  ciuili  non  rum  propriam  cile  ,quia  non  fint  ali)  lio- 

habeac.  mines,qui  T A  L  E  M  in  liberos  fiios  ha»- 

ju.  Etenim  ncgamns  omnia  formam  bent  potcftatcm ,  QV AL E M  habcnt 

£iamaiurc  Romano  habere:  fimtcnim  Romani  j  atque  fic  cx  fuperaddita  iila  a 

^uardam  iurcgent.  introdu6ia ,  a  lurc  a-  Romanis  qualitate ,  painam  potcftatcm 

uiliapprobatafoium&rcccptajcuiusgc-  duilisiuris  acduium  Romanorum  pro- 

ncris  lunt  contradus  iurifgent.  Vcluti  priam  cfle  condudit.  Qupcirca  &  Adio, 

emptio  vcnditio  ,locatio  conduftio,  mu-  cui  k  iure  cimli  Roraano  multa  fimt  ad- 

tuum  &c  qualu  a  lure  Romano  nouam  dita ,  iuri  Romano ,  &  non  iuri  commu- 

accepifle  formam.did  non  poteft:  ncc  ni,fiuegentiumeriradicribenda. 

enim  quicquam  habcc  vci  Emptio,  vcl  i.  Quodporro  a<Sbonum  origofitex 

Locatio.vcl  mutuum ex  iure ciuili , quod  iure  ciuUi , diluddis quoque  textibus  iu- 

quidcmadformamiilorumipedet-  ris  probatur»  Nimin  Lj^-^.s.ff.commcL 

EtUcCt  for{aiiillis,qu;E  lunt  cxiare-  Paulus  Idhis  a«5tionem  commodati  ex- 

gcntium ,  adijcerentur  qua:dam  a  lurc  d-  prefle  appclkc  auilcm.  Et  m  /./.$.  /.j^T 

uiii ;  non  tamcn  illa ,  fi  cxtcma  fuiit  acd-  Haut.  caup.  ftabuL  adio  illa  ,  qux  datur 

dentia  aut  cxtcmx  qualitates ,  rem  ipGun  aducrfijs  nauras,  cauponcs  &c  ftabularios 

aut  rei  formam  efficiunt  auilem :  Nam  de  rcccptis  rcftdcuendis  ,  ciuilis  dicitur. 

quodin  /.  mciutUff.d.tuJl. &mr.  didtur :  Itemin/./.$./.j|^</fyif/^;ff.Vlpianusadio- 

quod  quotiens  aiiquid  addatur  vcl  de-  nemcondudi&adionemempti  dilerrc 

trahatur  iun  commum ,  feu  gentium,  cf-  adiones  ciuiles  appclkt.  Dcniquc  in  S- 

ficiatur  ius  cimlc ;  id,inquam,  de  eo  acci-  fed  tjia  Inji.de  AcL  luftinianus  adioucm  ex 

picndum  cft,  quod  formx  cflcntiali  at-  ftipuiatuduilcmvocat- 

<}Ue  intemar,  reique  partibus  eilentiali-  Adhos  tamentcxtus  varic  a  dillcnti- 

busadijcirur  vcl  dctrahicur  :  quando-  cntibus  rcfponderi  folec.  Ecprimo  vuU 

quidcm ,  vc  paulo  ance  diccbacur ,  origo  go  refpondcnt,  in  adduCtis  ll.adhcmes  di- 

ici  aiiuiquc  cx  formacius  arftimatur  at-  d  duiies  refpedu  fbnnx ;  non  autem  rc- 

quc  dcpcndct :  quin  ctiam  quod  non  o-  ipeftu  originis. 

mnibus illis , qux  in  iure  noftro  haben-  Rcfp.  Verum  haec  diftinftio  modok 

tur ,  fit  forma  aut  qualitas  aliqua  noua  a  nobis  rdeda  &  confiitata  cft.  z.  Diiliiv 

kire  duili  fupcraddita  ,  luculauiiTime  euunt  aUj  mter  inuentionem  &  appru- 

•robat  d.Lm cmU  ff.d.luft.  &  lur.  In  qua  barionem ,  n  fuperiores  IL  velint  aOit^ 

Vlpianus  Idus  in  hxc  verba  fcribit :  Qh»-  nes  iuris  ciudis  cflc,ialtcm,quoad  appro- 

tteniMs^uidaddmiusveldetrahimusiuricom'.  bationcm,noneuam,quoadorigincmdc^ 

ntuni,  effcitur i^  ciuiU.  VbwcdvdmiHiud  iiuientionem.  ^ 

Quoriens  laris  pcrfpicuc  innuit ,  non  per-  Rclpon.  Cxtcrum  ncc  h.cc<liftin6lio, 

pctuo  ncc  fcmper  id  ficri ,  vc  mri  com-  quamuis  per  le  alus  vera  fic  &  a  luftinu- 

Ihuni  aUquid  addacur  auc  decrahacur ;  (ed  no  cxprelic  confirmecur  in  $.  i.  InOJ.  obL 

iliquando  folum,  Infupcr  h.TC  ip(a  lcx  huc  accommodari  poccft  ;  proj>cerea 

bUis  quam  manifcftc  demoiift wt ,  quod  quodldu]^Pompon.in  d.L2.^,dtmdc  txhit. 

'   ^'-^   i 


94>  VotVMTNrs  I.  ] 

fAL0^.tur.  Adiones  cxioreciuilicom- 
pofic»  ededareaileric 

Denique  re(pondent  qoidani ,  in  o- 

mnibus  tcvtibuianteaddudHs  ,ad^ioncs 
tiici  amlcsjcomparaciue  relpedu  loiiccc 
.  adionis  pnecorix^  adeoqoe  verbcim  G»* 
tiJk  ibidem  locius  acdpi ,  nempe  pro  o- 
mni  et*,quod  iurc  Romano.vcl  ijitrodu- 
/tJoxmt^  vel  approbacum ,  queinadmo- 
«dwmtns  duile  lumatur ,  quociens  prxto- 
fio  opponicur4r^.$.f.Ltf.o^/^. 
.  Rclp.  Scd  rcfr.igatur  Sc  buic  refj^onfi- 
oni,  quo J  j ciioncs  uuli ffc vkiv. tc r  o n c 5, 
<iujc  prxcon^  s  iiodie  oppo  n  uiuur ,  a  lCto 
Px»npon«xiiicedtiifi  compoficsdlicnn- 

}.  In(uper  quod  adiones ,  eriam  ori- 
gjuneiinciunsciuiIts,pcobac&iuecucio« 
quod  ficttc  paxria  poceftfi  aifaMlediiilis 
•cdutum  Romanonira  pn^sda  didcur, 
«■jiiod  uon  lint  ali)  horaines ,  qui  tjlcm  in 
luos  liberos  habent  potcftatcm ,  qualcm 
Romani  i.  Infi.  d  fat.  ftstil.  iu  quo- 
que  pari  ntioneaftb^r  dnilisaediiinni 
Romanorum  propria,  quia  noniincalij 
homincs,  qui  raics  habcntaftioncs,qua- 
lcsRomam.  ■  ' 

4.  Dcnique  confirmatidiplumqiio- 
que  non  parum ,  quod  ius  Ciuile  didtnr 
e}?ici,quixiens  aliqiiid  additur  autdcrra- 
hituc  luncommum  Uus(ttuU.f.d\uft.^ 
larJam  vcro  adionibus ,  apud  alias  quo- 
que  gences  viIcads,&anceiusRomanum 
COgnicis ,  aliquid  fuille  additum ,  probat 
frpe dtata  1 2.%.  Dtmic ex  hit ff.d.  orig. lur. 
&volenccs-  nolcnces  iaccucui  id  cmm 
adnetfirii. 

•Quareexhisrarionibus  indnfciiaMec 
condudendum  cft ,  <1'  adbones  non  mo- 
do «  focma  i  ied  eciam  origmc  cflc  mns 
duifis.  Videndum  nunc ,  quid  ad  dif- 
(pmicntium  fiindamonta  rdpondcndcy 
beac 

Ad  pfimum  rcfpondctur ,  maiorcm 
dus  prQpofirionem  non  dlt:  vniucciaii- 
tcnKcamiiodlotQm  {MKedoc  in  cu»- 


fis  vniuods  » non  eciam  in  cau/is  ac^oS^- 
/oods ,  hocdS>]ocamfibivindicacc;dnn« 

caxac  in  illis  caufis ,  quz  effcdum  nomi- 
nc  &:  fpede  fibi  fimilcm  producunt , 
quoiis  elUiomo,qui  hominem  pcog^Cr 
rac,(pede&nomiiiefibi  fiinucm:  luc 
cnim  verum  eft^quodqttdis  eftcauia,  xar- 
Iis  ficefFcdus :  fiuliratftcrh  prxdidum  a- 
xioma  in  cauiis,  effcdum  fini  nominc  Sc 
Ipede  diflimilem  producencibus  :  AC" 
adicmis  caii&  aequiuoca  cft  contr»' 
^llis%  \t  qui  ab  a£Hone ,  fiio  cffe<fhi ,  no- 
minc  (5c  Ipecie  plurimum  diticrac  :  et 
hanc  reiponiioucm  coniirmac  L  /•  i-^  ff' 
dljMft  ▼bi  qccontwdtt  hnominaco  i»- 
riigenc.  didcuc  duilis  oU^pKio  nai^:. 
vnd<r  pcripicue  rclucet  ,  non  pcrpc- 
cuo  vcnim  efle  ,  quod  didcur ,  ^icm^ 
cl&  efiediim  «pidis  fic  cada.  Memb 
oomprobac  criam  Li7.%'3'f.(9MnuL  in. 
qu.i  .iflcrir-n  ,  quod  cx commodato,con- 
ii.iLtu  huil;j;ciicium  ,  ciiuhs  atlio  com- 
modaii  na*c<itur.  Quod  vcl  lolum  uv 
fringi  r  iupc  nori  s  argumaid  oonieqi|en>. 
iiam :  atquc  dcmonurac ,  quod  cohs  non. 
fit ,  quoad  origincm ,  afdbo ,  quaiis  tA^ 
conctadus. 

^  Ad  afiumprionem  vero  oppc^ar-i 

gimicnri  refpondecur ,  concrachun  qui- 
dcmcllc  cauQmadionis;  fcd  rcmorani 
duncaxac:propinquacnim  ell  obligano, 
qua:curaiic  duilis  i.uLdtklig  lequicur 
pocius,vipropo(iri  argnmcnd,&i|ii6m 
adioncm  dlc  iuris  ciuilis. 

Ad  (ccundum,  ex  /.  2s  rer.  atnet.  dedu- 
ttum  rcip.  com  1.  non  hoc  vciic,  quod 
cwiftftio  fit  iori^enL  Sed  qnod  cofi-. 
dicMKtfSnc  res,qiMeeiiioaitiftacaii& 
pomdcnrur.  Qup  ip(b  non  probatur, 
condidrioncm  luregenc.  iucrodudbuu 
dte ;  ied  (ecundnm  lulgcnc.  efle ,  ex  co- 
qiie  dciccnderc,  vcquod  quis  flne  cav> 
la  poiTidet  ,  id  domino  rcftitu.it  ncque 
locuplctcmr  cum  ia(^ura&  dctnmcnto 
altcnus  l2o6.d.R.lur,  Noo  auce  qux  luh- 
genc.  conueQiiim^  iKioiie  namnfim- 
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runtur  j  ftatimrunt  luriigcnt.  Sic  enim 
tutela  dicirur  ruturali  rationi  conueni- 
cnsefle  ^.fin.lnjiit.d.AniUtut.  Etnihilo 
ramen  miiius^  tuteU  dicirur  iure  duili  da^ 
u  6c  conftimta  §,i.  Inft.  d.  tutel.  Et  ius  ci- 
wilc  conuenieixs  ellc  iurigent.  ncc  pcr 
omnia  ab  co  rcccdcre  ,  allcrit  Idlas  in 
l.iut  ciuilt.ff.i.tuH.  & iur.  Qupcirca,  cum 
'\nd.L  2s.  dicitur  lurcgent.  condici  \>o(- 
(crcs  ,  quf  fme  cau(a  ab  alio  pofTl- 
dcntUT  ,  non  bccbit  e  x  eo  inferrc , 
<}uod  condidho  tp(a  Ht  lurcgcnt.  intro- 
duaa. 

Ad  Tcrtium  cx  L22.ff.m4Md.  pttitum. 
re(p.  l.illam  non  qui  dc  dcportaio  ,  (ed 
de  eo ,  cuius  bona  publicata  funt ,  faluo 
ftatu  perfonz ;  idquc  hand  obfcurc  pro- 
b.ac  I.2.CJ.  btn.  ftcfirtpt.  in  qua  didtur , 
^eportatos  ncc  carum  rcsum  ,  quas 
poft  pccnam  irrogatam  habucrunt ,  he- 
redem  habcre  poflc  ,  (cd  &  has  publi- 
cari:  iamvcroilh,  dequibus  d.L22.^.s. 
K>quirur,  bona  quz  acquiiiuerint ,  fibi 
rcrinent. 

Cuirolurioninon«bftar,quod  rrge- 
sit  Harprccht ,  dtatam  L  22.  idcirco  non 
pofle  dc  aho,  quam  de  dcponato  acd- 

{)i  ,|quia  fi  <lc,eo  cuias  bona,  (aluo  ftacu , 
imt  publicata,loqucrctur ,  non  darctci 
«dlcm  a^onem ,  ied  diredhun,  non  ob- 
fbint€'Li.C.dJ>oH.pr0fiript.  vtinqua  non 
dicatur ,  quod  bona  dcporrari ,  <\ux  poft 
deportationcm  acquifmcrint  ,publicfn- 
turco  adhuc  viao  -,  (ed  (blum  quod  de- 
portatus  hcrcdcm  habcre  non  poflit, 
adcoque  bona  cius ,  co  demum  defun- 
^yiiicocedant. 

Rc(pon.Etcnim  in  d.Lii.non  airl(fhis 
eidcqao  ibidcm  lermoncm  habcr ,  vri- 
lcm  diari  mandari  a&ionem  ,  (ed  ipfl  a^- 
dtioncm  mandati  cfle ,  hoc  cft ,  prodefle 
&  cfficaccm  cxiftcrc  ad  ius  luum  obtir- 
ncndum:  nccenim  raro  iniurc  vtilisa» 
£tio  pro  efficad  didtur  ,  prout  liquido 
probant  L  htmu$m.ff.wumd.  L  exempt».i.ii 
ijtu  fins ff.d^,mft.pr.  Inftit.  d.ri  hn,  rjft» 
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atquc  in  hoc  ftgnifioatu  adHoncm  \tilein 
eciam  in  d.Lii.iumi,  admodum  vcrifimi- 
lc eft ,  maxinic, cum  ctfi  poneretur  ,  Ic- 
gcmift.^m  dc  dcport.iro  agcre  ,  rat  o  ta- 
mcn  mJla  dain  pofltt ,  ciuarc  dcporcato  ^ 
vtilis ,  6i  non  direil^  raandan  acbo  com- 
pctcrct ,  cum  lurilgcnr.  vndc  adioncm 
maiidati  dcfccndcrc  volunt ,  non  niinus, 
quamquiuisaliusjfitparticcps:  inmcra 
autcconicdtHra  conliftir id, quodaiunt, 
bona  poft  deportationf ,  pcp  dcportat  um 
acqujiita,illo  demum  dchm<So,ccdcrc& 
acquirififco:  neccnim  quicquamdc  Co 
in  d.1 2.C.d.l>9n.  profirtp.  nec  alibi  criam  in 
mre  prodicum  repencur ,  vr  proindc  ea- 
dcm,qna  adftruitur  facihtaccEci  jci  ac  dc- 
ftrui  polTit. 

AdQuartum  rcfj».'Deportatumqur- 
dem  poflc lurilgcnt,  contradbus  inire.cu 
ca,qux  luris  fiint  gentium,rctincat,  cx  il- 
hs  vcro  agcrc  no  polle,  quia  aiho  fit  luris 
ciuilis,quoiurc  pcr  dcportationcm pri- 
uatus  ccnferur :  quarc  non  fequitur  :Dc- 
portatus  contrahcrc  poteft  :  Ergo  es 
contradiu  poreft  agere,cum  argumen- 
tum  hoc  fica  icparatis^  a  qujbus  malc  in- 
fcrtur. 

Ad  Quintum  rcfjion.  Ante  ius  duile 
Romanum  fliille  quidc  adliones  .verum 
rudes  ac  informcs.quac  Pomponio  teftc, 
aiurc  ciuili  formam  acccpcrunrin  /^,^* 
deinde  exbit  ff.d  orig.iur.  Dcmdc  non  eflt 
hicquacfbodea(ilionibusquibufvis  j  fed 
dc  ijs ,  quibus  m  foro  Romano  expcri* 
untur  Romani  :  has  fbrmam  8c  ongi- 
nemcx  lurc  ciuiU  Romano  habcre,  at  '  / 

(crimus. 

Ad  fexrum  &:  feprimnm  cadcm  cSt 
rcfponfio  :  Nam  etfi  antc  Romanos 
iucrint  contradhis ,  cxindeque  obliga- 
rionesadproduccndum  adhones  effica^ 
ces  :  non  tamcn  huiuimodi  produxc- 
runt  adhoncs ,  qualcs-cx  iure  Romano.  . 
compoficas  Pomponiui»  ait  ,  fed  ru- 
dcs  ,  vc  modo  diccbacur  ,  &  infor- 
mcs ,  quas  poftca  ius  duilc  formauic^ 

Quini 
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Quinctiam  ncgacur ,  quod  Dcus  in  ludi-  vcro  eidcm  compccait  qaateiras  ieft  hi^ 

cio  aduerius  Adanium  cgcric  >  fuumque  mo,Ied  cum  iu«  nacurale  animalibus  nos 

ius  adbonc  fueric  profecutus :  dc  hoc  c-  nifi  abufiue  &  improprie  compctac ,  hcv 

nim  iiil  quicqaam  liabcr  iaaa  (cnpcura :  mmibus  auccm  propric ,  diibn^bonem 

nec  ccianv  (cquicur :  Deus  vocauic  Ada-  hanc  &  diifecenciam  non  pofle  dcfcndi 

niumad  racionem  fadifui  &cran(gTcflt  exilhmo,ied  ciun  Donclio  (lacuendum 

niandaci  diuini  rcddendam :  Ergo  aduer-  arbicror ,  omnc  iufgcnrium  cllc  nacurale 

Cus  illum  in  iudicio  a«iUonc  cftcxpcrcus.  &  omnc  ius  nacurale  ellc  iuigcnrium , 

Quapropccr  his  ita  ordine  remoris ,  pa-  quod  vc  co  clarius  paccfcat ,  vcnuiquc  dc 

lam  cft ,  primam  opinionem ,  non  iac  nr-  hac  concroucrlia  fcncentije  fund^uiienc» 

mis,fedarcnonsplancacKibricis(unda-  con/idcrcmus.  £c  quidem  pro  Aucoris 

mcnrisniri,camq-,ialuavcricatc,iurilque  noftri  ientcncia,  quac  cciam  communis 

rarioncrecipi  non  poiTc.  eilc  vidccur ,  fcqucnciafoicncproduciaJC* 

pruna  icaquc  Inccrpu).  opinione  reic-  gumenca. 

Aa,  ndcamusquiddcicctmdahabcride-  i.  Cercumcft,quodhzciuraaic  intu* 

beat.'^!  vero  no  pauca  rcfiragari  vidcnrur:  ccm  apertc  diftinguantur  tum  a  luiUniar 

imprimif  aucc  valde  ci  aducriarur,  quod  no  in  ttfui.  Inftit.  d*  lur.Ndt.  Gent.  &  CtuiL 

\\\L7.S.2.ffJ pmH.  *Vlpianus  ol^endit,  ex  tumetiamab  Vlpiano  m  Li.ff.(Utu/itt,& 

contradu  innominato  ,  qui  omnium  m.  ac  pd^im. 

confcfllcme  Iuriigcnt.cft,  naici  duilcm  x.  Deindcpalamcftiibduoiuramul- 

obhgationem  &  adioncm.  Qupdque  rifariam  a  ie  inuiccm  diffcrrc  Ec  i,qui- 

idcmYlpianuscxcommodariconcradu,  dcm  dificrunc  definxionibus ,  iiquidera 

quiicidemeftiuriigent.ait  duilemcom-  alitcr  definitux  ius  naruralc&aliterius 

modari  adioncm  dcfccndcre  /.  17.  §.  s-ff.  gcnriiun  in^.  &     Inft.  dt  iur.U.G.  &  C 

fommod.  Et  quod  dcniquc  Pompomus  ^mLi.ff.dituft. &tur.  Quac  autcm  de- 

in  gcnerc  atquc  indilbntle  adiones,  finirionibus  diffcrunt ,  ca  proculdubio 

quinus  populus  Romanus  agit  cx  ILd-  rcipia&eilentiahtcrdiffcnmc. 

uihbus  comporitos  elTe  airerit ,  in  farpe  3.  Deinde  differunt  cauia  c£dcnte 

citata  Lz.S.detnd*  «x hii.ff.dO.Iur.  ac  produccme : cjiua  ius  nacuralc  natura 

Nec  magni  momenti  ci\ ,  quod  pro  fimplex:  lus  vero  gcnuum  naturalis  racio 

hac  ftabdicndft  opinione  profcrut,  quod  conititxut.</fr.c^ 

ncmpe  talis  fit  caafa,qcuiis  eflcdus.  n.  Prxtcreadiireruntfubic^:Namiu^ 

Nam  ad  hoc  iam  fupra  refponfum  cft,  gentiumeft  hominum  tantum  :natura- 

quodproccdatincaulisiolum  vmuoas,  lcvcromseciambruconun,pcrccxc.mo- 

non  iM  xqmuoas.  do  cicacos.  Vndc  Vlpianus  ait  ,illud  a  na- 

•       lir  l&F     Nobibs  cft  hxc  quxftio  &  a  Neoteri-  turali  reccdere  fadlc  mtcUigi ,  quia  illud 

QuaEf}!  cis  in  vtramquc  partem  admodum  pro-  omnibus  animalibus ,  hoc  iohs  homin>> 

Vtrum    babilitcr  diijputata ,  vcrum  omnc  lus  na-  bu^.  compcrar. 

tw«f /1«  rucalc  fit  lulgcncium  ,  &  conrra  omne  Deniqucdifferunt  contrariiseflTciHs: 

Mturak  iuigentiumlicoaturale.  Etquidcmcom-  quiacxnaturaiiiurccfthbcrras:  cxiure- 

ftt  tufgen  munis  vidctur  ncgantiuin  fcntcncia,cui  gcnt.icruicus.$.i.i«/w-./rr/#)i.mndail/^ 

r/«/«,C^eriam  Audlor  noilcc  fubfcnbir ,  dum  «od.&pr.lnft.dtUbtrt. 

(ontrA  0-  lus  nacurale  a  iurcgcnciiun  diucrfum  cile  Vcnor  camcn  cft  concraria  affirmaci- 

mne  lus  ftatuic ,  atquc  pcr  duphccm  rcfpedlum  uaopinio,qua:hisfcqucntibus  flabihtur 
genttu  ftt  diftingui :  lic  vt  natiualc  homini  cribu;^-  fundamcncis. 

tus  nutu-  cur,  quatcnus  animal  cft  :  lus  gcncium       i.  Qux  dcfinitionc  conucnjunc,  il^ 

ralt?  »bfci; 
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^iib^diediAiofiiicidem :  bmmoios      Nec  poinmt  non  dle  iiin|&endum, 

mtiinle  6c  lii%ent.  coaiKtiiimt  defini-  ciiminierfliuBiandabnitanalue (incols>' 

Oonc:quippc  Iu(gcnt. cft, quodnatiira-  lig,itioncs. 

lisratioiateronncshomincsconftituit:       6.  Dcmquc  ,  pcrtincnt  huc  cxprcflt 

Acveco  ius  nacuraieeftk  nacuia  leu  na-  cextus,mquibus  luigciitiuin  appcllacuf 

tnnli  iaiioaepcoledam;'Ef»dliun&  nannle.vcin  %.Jingttlorum. ]Kfitt.de  m, 

gentiiim.  £c  hanc  iurilgenc.dehnitionem  dimf.^  ImpecaBor :  QgfnuUm  nnmi 

accontmodac  Idca^  in  l.p.  fJe  hifi.  &  iur.  dommium  n4tieifcim$tr  iurenMturdli ,  quoil 

iuri  omnibus  homiaibus  conmium:  ^iCk/ ({rx/miv  f  Incicde  namr.genc&d» 

^uodquiaiUdemoppcmiciiriacidinli,  nili  )  ^pftUdtur  iufgm^m.  DondL  in* 

coiMlefliug»fiiie JBPio»ini  etiam  na^  dofit.s.  \\x\t.ad  pr.inftit.  deiur.njttm, 

turalc.  ^ent.  &  Ciml.  &  in  l.  cum  lHkplius.  §. «  na- 

i.Ccmfirnuthanccandemrentcntii>  tura  ff.  de  regui  lur.  vbi  Paulus  aic :  Is 

€|Uod Iuni'confultus  mdM9.de juii.  &iitri  nacara  debec ,  qucm  iiiregencium  dare 

&1mf»Mmk  MiilHtJ$m»iuhir,  gmt»,  opocceL 

&  citL  tedetur ,  omnes  populos ,  qui  Ic-      His  vero  nom  cefcigaiitar  /tipeciooi 

gibus&monbus  rcguntur,  parrim  luo  argiimcnta. 

Dcoprio  ,  |>arcim  conununi  onmium      lus  enun  gencium,  vc&ius  natur«,', 

Wainnmnaevd,  acquehocpofiecins  capicnrdiy1idcer»ptimogenetaliter&' 

appeltec  iuigendum.  bm  veco  quiiqae  |»Dpcie*vcias  quidem  gentium  %mfi- 

popuhis  vtitur  iure  natiirali ,  quod  in-  cet  omnc  ius  ,  quo  gcntes  hurranar  v-  « 

dubium  e(t  £rgo  iUud  auc  eft  auUe  cuncur,  Li.fJe juftit.&jur.  Ica  vt  hacin 

auc  gpndnm  ;  ac  noB  iDad  :  Ecgo  accepdone  eciam  in(e  compledbturius 

iioc.  illud,qaodaliaslu>miiubuscum  brutis 

j.  Prxterea  quo  iure  omnes  gcnrcs  dicitur  clTc  communc  ,  &  in  fpccie  ius 

vcuncur,illude(i  lufgcntium,^/./.  j).  cr§.  naturalc  apnellatur.  lus  vcro  naturale 

i.  Infta.  ^  tttu.  Atqui  lure  naturaii  o-  vmucrium  lilud  iusdenocac,acluo  am-  . 

mnes gentes vcnmnc.  Ecgo eft inlgenp'  Ima comDle£Hmr ,  ^nodlinacaca pro- 

Qunfe  ledameK,fiue^fimpUdnanua,  fiue 

4.  Accedit,quodin  /.^.  &in  ^.fin  ln'  Jirarionenacuralijhocauccmmodopro-' 

fiijeiur.nat.geut.&(mL  tantumiunum  prieiuigentiumaccipi,redequcacpro- 

.  diiocum- fiac  mentio.  Ig^  neceffiun  jMebqaendoiasnanitikappeUari^ 

fic,vtvnum  (ubakeiDContineatur  j  vel  eo  conlbic,  quod&  infica  knobis  pluri- 

iuigennnm  £ab  nanmli:  anc  bq^fiib  bus  demonflxabitur ,  quod  ncmpe  ius 

.  Ulo.  tuturalc  non  ,  nili  abimue  ,  brutis  tri- 

■  5.  Adde , quodilla , qmc iuriigendum  buatur ,  (blis  vero^lionunibus  oropric : 

fiiot^expre0ecribimncurinrinacniBli;vt  quodrca  ptopcie  &  accncace  loquen-*  . 

dominiorum  acquifitioin  l.t.  f.dt  acq.rer,  do  ,  omne  ius  naturale  erit  iufgcntium 

dom.  dicicur  cfTe  ninrgennum.  At  in  &  c  contra.  Sumitur  dcindc  ius  natu-* 

fii^ulvrum ,  luji.de  rer.  dtutf  tribuiiur  iuh  ralc  dc  lulgeiicium  Ipcciahus  ,  prouc  in , 

BatucalL  SicoUiguiones  qnc  dtcuncur  iMLIij/lir.  de  im.  nufur.  gent. &ddX,LiJf. 

iiaturales,(cu iuris  nacuralis  in  Ujf.  dena-  dt  iiqMa  &  me.  8c  ab  inuicem  diftinr ' 

Mat.Li6.ff.  de fidetuffor.  iio  ff.  de  obbg.  & a^.  guancut  klCto  &  Lnpencore  luftiniar 

E«demdicuncarefleexiuregendunU^.  no. 

ffJeluftk.&im.S'2»y^*dtim,nm.pm.  Quapropter,vtadquatuorprionjU''' 

&mlL  '   '     '   .  .  '  gnncrodiflindenribusfeipondcamus,  *  • 

H  diftin- 
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«iilbjiguuntur  atquc  diffcrunt  inuiccin 
ius  rvuturalc  &  iulgcnnum  dcfinidoni- 
bds,  cauiib  cdicientibus ,  lubictftis  atque 
cfFedhs,  cum  acapiuntur  *  rpccialius  uu- 
nutquc  ptoprit. At  vcro  lunt  idcm,  cum 
uisnaturalc,  itcjnque  gentium  proprie 
ac  gcneralius  capiuntur,prout  iilaaccipi, 
modo  dcckrauimus. 

bicctiam  ex  eodcm  funikunento  re- 
4)ondctur  ad  vltimum  argumcntum  , 
duo  cllc  liunma  gcncra  iuris  ,  ciuik  & 
naturalc ,  (lue^cnaum :  hoc  vcro  poflc^ 
rius  rurfusfLibdiuidim  alu  duo,ncmpe 
ui  dlud  ius  ,  quod  quodamraodo  &  pcc 
(imilitudincm  quajidam  brutis  compe- 
tcre  dicicur ,  arque  m  fpcdc  natiurale  ap- 
pcilatur,  &c  in  illud,quod  ncc  rc  nec  iimi- 
ncudinc  aliorum/ir,quarahominmn,vt 
•ita  duo  iint  gencra  luinma,ciaile  &  naiu- 
i-alc,riiic  gcntium  \  Tria  vcro,  li  poftcnus 
m  Ipecics  fuas  iubdiuidatiu.Cuuc//.  «ij^ 
^*.  Vult,4<//r.A.f. 

RESOLVTIO  THESIS 
quint*, 

EX  pra.ceptis  naruralibus  Iiuifgetium 
6t  ciuilibus  collecium  ellc  lus  Ro- 
manum,  Autor  ell  iplc  lullmianus  u\^.fi. 
}Je  turetut.gtnt  <jrQi«//,quod  lus  cum  ac- 
quitans  lalc  condituindc  temperaruni  Fu^ 
cnt,Kcapub.  Romanamaxjmuin  incre- 
mcnrum  dvdir ,  eandcmquc  ad  tantam 
amplitudmcm  ac  maai^cm  eucxit,vt 
in  quarta  Monarciiia  tandem  dclicciL. 
QuodjCtii  lohanni  liodmo  djrpliccatvc- 
rimnniii»  tamcn  &:  diuiius  quoquc  ora- 
cuhsconuenicnrillimum  pauio  mfiradi- 
lucidc  oftcndetiy, 

Eqmdem  negju:i  non  porcft,quin  non 
vbiujs  tcrrarum  hoc  iiis  Romajuim  lo- 
cimi  fibi  vindicct:  necomnium  gcnuum 
principes ,  Romanum  Imperatorcm  ca- 
put  ac  liiperiorcBttagnofcant :  icd  Koc  fa- 
&i  efle,iureautcm  ImpcxioRomanDCos 
iiibicdos  cilc ,  plurima  argumcnta  dc- 
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mouib:ant :  adco  vt  H  rem  non  cz 
fed  cx  iurc  zfhmare  vclimus ,  Impccaxoe 
Romanus  mcritiilime  dominus  mundii 
appcliitan  dcbcat ,  prout  dc  i'c  iplo  Di- 
uus  Antoninus  prohtctur  in  L9.  ff.adu 
Rbodiam  /4ir«,  quodetii  pleriquc  Gai« 
h,  nec  non  eruditiilimi  Hiipam  mbcias. 
cant  y  tamcn  vcriiTmium  cllc  infra  dcr 
monilrabiiur. 

Cxtcram  quia  ius  ciuilc  ab  homint^ 
bus  j>cr  mentis  diicurliim  conilituitur , 
conicqucns  eil,illud  mutabilc  cilc  $  pem. 
l.de lure  nut.GeM.cCm$u,^  lanequando- 
q^e  vnlitas  Rcipublicc  hujuimodi  mu- 
atioiicm  dciidcrat  \  cum  lus  auiic  dc- 
bcat  cuiquc  Rcipublica:  c'Ie  acojmrao- 
datum:  uonauicm  vnaeil  cadcmquco- 
mnibus  tcmponbusRcipublicFratioflc 
conditio  :  proindc  v.-u:ict3fe  tempomn^ 
necnon  aliarum  circumftantiarum  iuns. 
quoqi  v.uictatcm  cftlaguantc,mutatio  le. 
gum  (uicipicnda  cft :  quam  tamcn  non  m. 
quorumuis  arbitno  icd  in  potcftaie  lum- 
nu  pnnapis  cllc  oporiere  icdc  monct 
Autor  noftcn  cum  emm  lohus  principis 
litlcgcsfcrrc,  eiu^-etum  loliuscnilegcs' 
muiarc/./»  Cod.de  IL 

lus  porxo  Romanum  duplcx  eft  fcri-  Qy^cf.iz' 
ptum&nonicnpium:illud  lcx  diatur :  ^^v^r  ' 
hocvcroo6liietudo;di(cernunturautcm  fT., 
hxL  duo  maximc  co,  quod  lus  lcnptii  i^irfifffyjo  m 
.'d)  co  liibdiiis  pra:i<:riptum,  peuesx^ucm  r^^^ 
vit  lcgem  fciie,  ieu  ius  condcrc :  ius  vcro  / 
iK)n  lcaptum,non  lit  pca:icriprum  ab  eo. 
qui  habct  luris  (ancicndi  potcihitcm  ,lcd 
introdudum  lit  moribus  taciroque  con- 
ienfu  popuh  I.32.  ff.de  U. 

Suntcquidc  quinon  malc  hancquo- 
que  uit«r  coniuetudjncm  &  ius  icriptum- 
diftercntttm  coniliruant,  q  jod  ad  lcvjan. 
reqmratur  itmptura ,  ad  cojiiiicrudincm 
vero  non  iccm :  qiuc  diftcrcntiaprobarur 
Ls2.d«  IL 

Vcrum  quatcnus  icriptura  ad  Icgesr 
rcquirarur  admodum  controueriiim  elb 
&:  quidera  dc  ifta  quaftionc  fuat  trcs  di- 
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taerfae  nc  difcrepanws  Dodoram  opi-  Romanonim  in  £riptiuam  K^Egaubs 

niones  ;  nam  primo  quiclam  opinantur  fiuirc. 

icripiuraineirepartem  fubftantaalem  le-      5.  Idemquc  comprobat  ly.C.  de  U^U 

\  quidam  vero  edftiinant  {criptuiam  jav  vtsi  in  hcc  verbt  kiabanc  Impp.  Uj^ts 

non  erte  partem  necefrariam  lcgis  (euiu-  facratifimt ,  qiu  coHflringunt  btmimm  9i- 

risfcripti.  Alij  denique  mcdLi  via  ince-  tas ,  inttUigi  dboniniiw  dehait ,  vr  vniutrfi 

dences,  iudicant  fcripturam  non  quidem  prdfcrifto  tlUrum  mamfejlm  i  ogmto  vel  m- 

ponem  efle  liibftBmialem ,  (ed  tarocn  kiktd  iteSmm»  velpnmifi  ftllentHr.  £x 

rlerumque  neceflarium  eflc  adimidnm'  fcfcc  vcrbis  (prailcripto  ilfarum  cognt- 

lcgis.  C^s  Hngulas  Gonildecare  opeca:  to  )  fatis  pcrlpicuc  cnlligitiirjeg^s&i- 

predum  videtur.  *  piocomprehcnfasfuiire. 

'  WaMgitac|ac  opiidoiii»  AntbofCSO-'  Namquomodoaliasprffcribipoflent» 

^nnioncmfuamie^emibushiiceftindap*  infcriptocomprehencttnmr. 
menris  ftabiliunr.  6.  Huincit idem quoquc/./2.^r./?!r/c 

Pnmoanqinunr.receprameflclegcm  ^/t.vndemferendum  viHcnir  Jc<;cs  Ro- 

cxmde  1  ic  dicbmi ,  quod  oublice legatur,  inanas  m  (crip ru ram  ftiiflc  redjjgcndas.  ^ 
TtoniMbtiS  liottfics  ftab  ommbiis  ob'      7*  Idcm  apcrtius  probarevidetiir 

feuetur.  jf.ii  B.  vbi  dc  nuc  confuemdiiurio  lo- 

2.  Impentorluftintanus  in    it.lnJlJe  quens  Idus  Paulus ,  dicir magnx  autho- 

R.  tltiitf  coliationcm  inlbruens  inrcr  ius  ntatis  id  ius  ellc ,  quod  in  tantum  proba- 

«iniledc  nanicale,hocaic,1cnm  ivCo  gc-  romfit.vtnonfitijeccllcidlcnpto  com- 

ntefehnmanoproditum  cft;  ciuilc  vcro  prchendere.  Hoc  autem  didc  ad  le^ 

tunc  demum  ca^piflc  ,  cum  S<  ciuiwrcs  leu  uiris  lcripti  dificrcntiam  ,qiiodiuxia 

condi.&magiftranisacari&i^csicri-  lunc  legcm  nccclfum  cfl:  fcnpto  com- 

bicarperunt.  '  prchendcrcdcuilcripturamredjgetc 

i.  In  i.9.lnflit  dtkrMie.gm.&CmL      8.  Nec  minias  exprefl&  eft  hzcien- 

Iu(Knia.nus  diuifioncm  iuris  infcriprum  tendain£&«iMlHMrAcf.i/ri!^iU,/M(..' 

&:  non  fcripmm  comprobans ,  h.iud  oh-  urtfit  ram  iudicihu$  ,  quam  vobU  pUcuent 

icurc  oftendit ,  pcr  ius  fcriptum  mtelligi  tunc  Ugem  (  vt  ibi  rcdc  pro  legara  lcgi- 

ius  iOiid,  qnod  in  ioiptmam  redaanm  xxK^Oam.  Praercribit  ea  conftituuo  fot- 

cft,idemcoIi^piiir  exantttlieii  mfif,i.  mamlegis promulgandciintercuiits ce- 

lo.LaccdTmonionim.quiiusfiiumme-  quifitadefideratur.vtfrjc^fiifcf'»'.  Dffla- 

monarn»ndabant,&Athenicnfiumqui  riautcm  dicitur  propric,  quod  rr.i<flim 

fikasl^ll^litficipniRmrcd^bant ,  vcl-  pronunciatur,vt  caluno cxcipi polIitJl//. 

«  fentt^loadnir,lctipco  comprehen-  ^        Ug.cwntl  lUfalfisLp.p. ff.de  ktmL 

.dtebancquod  cerrc  pcr  quam  inepre  fub-  inpr.  8c  iubct  Inipcr.uor  infinc  eam  for- 

iedl!ctlmpcrator,nifiin§.^rrfff</fn/7.fcri-  mani  in  poftcrujn  feinpec  oUeniaciin 

ptum  &  non  (criptura  codcm  modo  m-  legc  promul^anda. 
ceUigi  vobiflec.  '  Apeitiilime  hoc  iplura  probatur 

4.  In  l.2.C.dtJrum.nhConJtantin.lm'  VHi.6icap  ipr.&i.i,2.&i.dumii%in\o'' 

perarorcs  Thcodofianus  8c  Valcnrinia-  ds  conftiruitur,  nc  vllx  lc^cs  vcl  con-  . 

.nusoum  icgem  ^ropofmtrcnt  de  fhi-  ftitutiones  in  poftenim  valcSnt,  nifi  poft 

mcwovitoCbnnantinoTO        ,  lub-  duos  menfirs  a  tcporc,quo  fucnn  t  inaut- 

iidmittn  finelfarc vcrba :  legilque  huius  fdlatz,iniinuacie,Miam  compolltsc. Eo- 

tenorem  m  Tncis  tabulis  incidi  iitbc-  demque  pertinct  frcqucns  ijfdcminlo-  - 

mus,  vndenonobfcurccolligitur,lcge$  dsmcntiolcgis  fcripti,c6icri^d.T  Im- 
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gua g;r2<a,habentis dkm  confiTipdortis  diiiiLde.iius  I^^mis  Maoihiin  D^hi-^ 

KalcncL  Mart.  &:c  cum,  Cc  omm  cx  panc  cius  lcginobienur 

10.  Dcnique  liic  magis  fentcncix  huic  turos  vfque  ad  cms  reditum ,  quera  ipfe 

aiccedendumcft,  quia&  iure  Caiionico  voluntana  raortepraeoccugauic 
cofnprobanir  t^.kx  cflL  d^*  Nam  iure-     y.  £t  pcofe£b  dim  flatnti&iaia  nuu! 

Csuu>nicooeRo».<]ttando  ius  ciuile  in  iu<^dift,lea:I^s.ipeda]e8,  qtubuscit 

controuerfiam  vocaturomnimodo  ftan-  uitas  rantum  certn  ,  vcl  alia  (juxuis  vni- 

dum  e  (lc  commumtcr  piacuit  M) nling.  uerliu&  tenetuc ,  vidcantur  Imc  faiptu- 

J(fjp. i.nu  fi.GajiLx^Mum.Si  Araue  hmo  ninnotelccre  poilc ,  vt  fcnpto  cas  cora- 

fiincin.Tniucifiini» quac proconfirnutio-  prchendi  neccllahum  non  Htt ndcttnc;- 

ne  primc  opiuionis  adfcrri  iolcnt.Vidca-  oirsnino  diccndiim,  legis  e(Andalem  pac 

mus  Buncleciid^  opuuoms  fimdamenta.  icm  non  elfc  fc r i p r 1 1 r .im ,  ncc  criap  nc- 

1.  Eiam  vero  inprimis  confirmaie  vi-  ccflaruunadiunciiuin  . 
denirlmperatorin N«if.  t6  <d.i.verf.rtM-      6.  Arguunt  id  ipfumdefinicioncsk*- 

tem.invtrbu :fi fiript*  fuertt  hutufmodt Ux  nis ,  qux rYranrin  /^t,fff.j,ff,/ftfn qnilTm , 

quibus  indicare  vidctm: ,  non  lcmper le-  niiila hc icnprur? menrio,qux tamcn  dc- 

gcs  cUc  lcnptas  atkoquc  fcripturam  ne-  ^nitione  icgis»  qiucdebet  elfc  rcdproca, 

use  pacton eflentialem legis^neqineoeC  cencinetur,fi yeladlegis fiiblbup£perti- 

iariumadiunAnmclIe.^  txret,veleiusenecncxefladuadiu£him. 
y  X. Accedit,quod{t»lavolum.isprinci-       y.Deniquediann  lcxantequam fcn- 

pis hcmkff:inli.pr,ffM(9iifitr.frM.^,J<!d  pto,i"cuxabula,publiasloc:s ptopoiita, . 

C^quodfrmcjfi  ltifik.ifkirj$dt.g^.&a'  innotuicfiibdiris  L2fin:C.defium.vrb.Co$i^ 

nil  Vndeieqnitur  adlcgem  nuUomodo-  jUtu.  exquo  velfolo  liquecmaniildliflli 

^iprtiram  requiri  m  i>  Crri^tram     Ifp>m  ii^^^  ya«|p^y^i 

3.  Addc  quod  diilnbutio  m  ms  fcri-,  teqiuri. 

pcum  &  non  (cripram  i  Graeds  proinai'  '  .  Teaue  ppmioms  iuudameatum  ma^ 

suaki^ Jiifiit.de tufi.  c^ianquieius ioco, .  ximein  liocconiiftic»^iod  **^**tj[iikrrr 

quod  dicimus  fcrrc  lcgesdicunt  cadem  t^iMAaArtm^liftYViTf}  "'VT^T^1lfnttf>^«%; 

<igiiificat:oncfcnbtrcleges,vcentcsvcr-  vtablque  co  rcs  iUanec  pcrfcdioncm 

bo  iaibcrc  nucis  pro  pcrfcnbcre ,  codc  fiiam  iiabeat ,  ncceaam  eScdiim  ibrtiar 

ijgicttrm  odoIiiftiiwannsvtitnr.verboJcri;  tariiiMueaineniIlius:idfitpanali^^ 

pcum  propcaeicc^ytuin..  efl«nmli&»iUiid  fitxei  iilius  adiundhins^ 

4..  Idcm  con.probat  exempliim  Le-  neccflririum.  Atvero lcnprura plerumqi; 

gom Laconicarura,  auas  in  fcnpcuram  adlcgelic ncceilaria, ica vtiex  nonpomt 

ledaAas  noa  fiiifie,iimiliier  patct  cx  abf4jrcnpturafuumibrtiricfi*c6huQ|,nec. 

&aeM  kukgMttm, infik. deturmr:geta*.  tamenrficparseficiuialisicgis : Ergo ibd<' 

&  ciuii  verbo  memorn  ntAndartnt.  £t  te-  pturafitneccfIariumlcgisadiundluJ*ro-^ 

ftatur  Plutarchus  m  vita  Lycuxgi  harum;  pofiriopcrfc  patetj  Allurapaonis  primu 

Lcgum  lacoris»vnaexeiusle^bus  difer-  membrum  probatur  cx  co,auodicxnon . 

te cautum fi]ii&, ne  qjDBiexfuts  con fti cu-  poflkfildic-promulgari inqilionrinfi no- • 

rionibus  fcripris  mandarctur :  fiuilc  ta-  riciamvqnicc^nifipedciwtiiynmaKvetu^ 

mcn  cantum  confiiecudincs  ,  did  non  priulquampromiiJgeturJcxnoncft,ncc 

|<weft,cumhabuerint  ab  initio  cxprcf^  habct vimiuris ii9U.f6.c.i.ft.&%Aa.&i,\ 

Spactanonimttpii  de  fmgulis  legi-  Ergoicriptutaad  legemneoei&riorequi , 

buifogaii  fiiecint>  eonienium ,  quique  ritur.  ATterum  membrum  aftumptionis., 

"I.Xcnigoabitaioadcon^l^  iicdemQpiharar,fiiaipniniei>dc  legjss 
i      -         r  fiibftaft** 
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{[ibfbancia, fiuc pars  cius  liibftacialis,  tum  batur,  fiiit  fummac amplicudinis,vt vixac 
critautformaautmateria.Harenimlimt  ncvix  quidem,  ablquc  rcriprura  potuc- 
panes  cuiufqu»  rci  lubftantiales.  At  lcri-  rit  promulgari  ommbulque  iub  Ltipcrio 
ptura  no  eft rorma  Icgis,  quia  pei;  fcriptn-  Romano  viucntibus,  innotelccrc. 
ramlexnoneii,  quodcft,  (cdpcrcxpreU      Ncc  obltmc  huic  noftra*  opinioni  , 
(am  iandiionem  &:iuflionem  eius.qui  le-  qua:  pro  duabus  prioribus  fticnnt  fupc- 
gis  condcnd^  potcftatem  habct ,  arg.  L  i.  rms  adduda.  Etcnim ,  vt  ad  pniTuc  opi- 
&L32.S.jin.ff.  delL    4-  &  ftquentibm  l.  nionis  argumcnta  prius  re/pondcamus, 
boctit.  Non  eft  criam  lecis  materia,  quia  quibus  (cripcura  dc  lcgis  lubftancia  cllc 
cx  icripcara  Icx  non  cft,  (ed  ea  pleruinquc  alferebacur ,  rcipondcri  opor tec  ad  pri- 
ad  lcgera,  fiiis  cauiis  iam  coriftancem,  ac-  mum  argomencimi ,  ecu  &ceancur  o- 
ccA\i, argum.^.UxeSl. InH.dcmtnat.gent.  mnes  iauni, lcgcm  di(Sbm  ellea  lcgcn- 
^etuiL  Acquchic  fcnccncia  abiqucdu-  do;  attamen  non  omnes  candcmhuius 
bio  firmiflima  &  tutiflima  eil.  Neque  re-  notationis  reddunt  rationcm  :  nam  Ci- 
fiagatur  ei  quod  in  (cripturam  rcdigi  non  cero  m  lib.  de  legik  /cribit ;  lcgis  nomen 
(empcr,  ncc  foli  legi  conucniat ,  nec  per-  k  legendo  deriuari ,  non  quia  Icx  in  icri- 
pctuo  ab  ipGi  lceis  clfcntia  immediate ,  pturam  rcfcrarur ,  vt  pubucc  leda  m  o- 
neccftario  &  inteparabiUter  depcndeat.  mnium  perueniat  notitum ;  (ed  quia  lc- 
Eo  quod,  Dionylio  HaUacarn.  tefte,in  da  eft  atquc  (cle^Lb  6ccum  dclcclupo- 
Mttquit.  Rom.  Ith.  2.  cap.  4.  pAg.  14J.  a  pri-^  flca. 

mis  Rcgibus  Koman.  muiti  legcs  iine  Hxcautcm  Ciccronisnotaciomclior 
lcripto  iuir  latse ,  & Lacedarmonij  Icgcs  cft  altcra,  quia  nulla  lcxdari potcft, cui 
fuas  mcmorijc  raaudarint ,  nec  eas  icri-  iila  non  conueniat.  Deijide  polito,  alte- 

Eto  comprehcndcrint.  Et  dcnique  ple-  rara  notationem  efle  meiiorcm ,  non  ca- 
ifciu  non  fiicrint  m  Comitiis  per  lcri-  mcn  indc  icquitur  fcripturaelle  pancm 
pturam  promulgata;  icd  poftquam  ad  in-  cifcntialem  legisy  cmn  notacio  non  dc- 
terrogacionem  paiamiuUa&rpromuiga-  fimTatur  k  Ibhs  intcrnis  &  cdcniulibus 
uerant,  demum, mcmoTii  crg6,  con-  caufis ,  vcl  a  proprio  &:  ellcntiali  rci  ad- 
fcripta  ftierint ,  adeoquc  li  omnino  fue-  iundto,  ied  ex  adiundHs  ctiam  ncceiHi- 
rint  legcs  &  piebilcita  in  icripturam  re-  riis :non  porroncgatur>quin conliicuc- 
da«fia ,  tum  id  non  fucnt  nccctCuio  fa-  ritlexinfcripturamrcdigi,  cx  eo  tamen 
&nm,  led  ex  libera  voluntate  icgiflato-  inferri  nequit ,  icripturam  cilc  de  legis 
tis  ,  qui  ctum  alio  modo  ,  nempe  per  fubftantia.  Prxterea  icx  indc  iic  diutur, 
prjEConcm  potuerit  lcgem  promufga-  quod  pubiicclegatur,  quialcxomiiibus 
rc.  nota ,  ab  omnibus  obicruatiu: ,  vndc  le- 

Rcfp.  Hoc ,  mqoam ,  non  obftat,  nc-  quitur  icripturam  co  rclpc(fhi  mcdium 
queenim  fimpiiciter  anirmamus,quod  clle  ieu  inftrumentum  ,  cuius  bencfi- 
Kriptw^a  fcmper  fitneccflariumlegisad-  cio  lex  innotelcat  iiibditis :  at  vcro  in- 
iandum,fcd  didmus^rrMM^M^  timcvi-  ftnunentum  non  cft  dc  (iibftantia 
dciicet ,  cum  non  poceft  lcx  ahtcr,  quam  rei. 

pcr  fcripruram  promulgari  ,  id  quod      Secundam  argumentum  fimihtcr  no  • 
une  accidit  in  Repubiia  Romana,  8c  obftat.  Imperator  cnim  illo  in  loco  a- 
legibus  eiufclcm.  Eccnimpractcrquam,   git  de  quibuflibet  legibus  ciuilibus,  vt 

2uod  iliz  fint  Cummx  difncultatis,  ob-  ex  coliatione  iurisgenrium  &  iuris  ciui- 
uritaris  8c  ampUradinis ,  ctiam  Refpu-  lis  luculcntcr  patet :  at  vcro  non  onmes 
blica  Romana,  cui  hz  kges  praclaioc-  omnium  gcnaum  leges  ex  Icripco  func 
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bte  «uc  in  {cripturam  rdatx  icr^.  $.  19.  tura  ,  mutabile  ac  iepaiabile  ,  OQod 

I^,ieM»&im»Dandeemlmfuatoi  non  (eroper>iice  m  oniii  Rcpubliat 

de  pritnis  lcgii  m  ciuilium  initiis,qQ^  aded. 
poculdubio  poli  dilauiutn  ab  atxiquil-        Ad  ^primum  rcfponderur  ,  pr«- 

tenaBabyioaiorum  Monardua,  aNun-  terouam  quod  argumcncum  a  contra- 

fDdouiftKua«repctenda(unt>ex€M^  cbunfii^qiuleliocci^fadoatf^uicoQ- 

n^io.mrf,it,  6'>Sff.ndhpoceftpfofa»>  cnciiiai  aiMifta»  iniriiguur,  ccrtum 

ri ,  lei^es  omnes  eo  tcmpore  in  lcriptu—  eft,  non  omncquod  neceflarium  eft  e{^ 

ram  hiille  iclacas  ,  cum  prxlercmi  vlus  ftftaom  rei jpartcm  eilencialeinipraeiei> 

•iaiprurqtum  lemporis  (iieiiccariflbmis»  dm  fi  neoemttt  SaiNii  fie«bloluei»lfld 

amveco  nullus ,  vt  plcnque  exiftimanc,  ex  hypodwd'  Quamutt  cnim  libencer 

cxim  (ecimdura  illos  literx  fiierint  dc-  fatcamur,  ex  ciuiEinftituto,  veluriapud 

mum  3l  Moyfe  ,  aut  ad  (ummum  ab  A-  Athcnienies  atque  ita  ex  hypothefi ,  m- 

braliamo  prunum  inucntae  Po^titr.  Tir-  tcrdumvero  proptcr  lautudmemlmpo» 

fiL  Proinde  vecifimilius  eft  in  i<.$.leget  cii  leges,  vt  in  omntum  vcniant  noci- 

did  (cnbi,  id  eft,  prjcfcribi     (anciri:  tiam  con(cribcre  nccefle  ertc  :  actamcn 

aut  ccrte  fatendum  eil ,  iocutioncm  il-  ea  ncceflitas  cx  accidcnti  dcpcndet,  dC 

lani  tdm  gcuccc  omnibus  lcgibus>  prz-  perpctua  non  eft ,  ncc  vniucrialis  i  mui- 

iercim  anciqniifiinis  iK«omi<iiodecurt  co  mtnni  ablbliica»  vnde  non  pciffit  in- 

impropriam  efle ,  de(umpum  vidcli—  fcrri  (aipcuiam  efte  de  legis  (ubftancHb 

ccc  a  Romanorum  ,  (ub  Confiilibus  adcoquc  hic  locumh;d>ebic  illud,multa 

&  Impecaconbus ,  vluacomorc  Dcni-  rcqmn  ad  lcgis  exiftcnuam  ,  qux  ta— 

queptane  ,  non  (equitur:  lcges  dioon»  men  non  requuruncQr  ad  legis  dlen- 

CTir  (cribi :  Ecgo  fcripcura  eft  de  lcgMm  riam. 

dTencia:  nam  ecfi  dici  de  aliquo  requi-      Ad  o6buum  rc(}>ondecur  in  illj  l.  !. 

rac  mcilc  ,  camcn  non  ioeile  iubftan-  C  de  Ugik  formam  non  accipi  pro  cau* 

cialc  iaincema  &eilenciaii,  (ed  pco  cxccrno 

'  Ad  cec^im  rcjpon.  iurenoftcota^  nMdolcgisxonftitaeMfatlrffmnul^m- 

ftiniano  dui^cxcllcdiicrimcn  iuris  (cri-  dar ,  qucm  dcinceps  Impp.  Theodoiius  ' 

pci  &c  non  (cripci  :  vnum  clTcntialc,  &  Viilcnrinianus  obfcniari  voluennc, 

•conliftcus  in  cxprcfla  landtionc  ,  qiuE  ncmpc  vc  lcx  noua  non  caaicuni  d  Cotv- 

inas  eft  firipri  6c csctca  populi  appro-  ffl^js  pnnapalibus ,  (edit coco Sani^ 

bacione  ,  quae  inris  dft  jum  (criptt ,  l  cu  vrbis  Couftancinopolicanae  QiAp«> 

fi.ffi  de  IL  Altcrum  vcro  accidcnralc,  tur,     li  vniucrli^  tam  ludicibusquam 

vddurapcum  aidtpctira,  dc<juoadboc  Scnacoribus  placcac ,  cunc  didccur  & 

fidbm  pofterios,  (&(erimen  cHxafio-  ocNifixi1»cur,dl?fica  deiiii6«  coDe^s  » 

nem  &  originem  huius  diftindionis  onuiibus  ,  leaenfeanir,  ic<3xm  omncs 
ab  infticuds  Aihcnicnfiure   flmiiC-^conicnferinr,  cuncdcmumin  (acriprin- 

ic»  dpis  Coniiftono  rcacccur,  vt  omnium 

Adquanmn,quinciun  &  (cxcum  rc-  conicnias  prindpali  auchoricace  ikme-* 

(pondBmus,  amplicudinem  Romani  cur;  auciMiriias  qnidem  princ^ 

Impcrij  ,  qux  fuit  cempore  Conlulum  prefla  ad  con(bcucionis  efieoaan  o— 

&c  Imperatorum  ,  cffecidc  vt  pra:(cri-  mninorcquiricur ;  rcliquiavero  omnia^ 

bi  ac  promulgan  lcgcs  fmc  icnpco  non  dccius  cllenaaelle  nemo  ducric. 
6eile  fHNuecinc.   Ac  cam  aaipiitudt- '      JVd  aoanm  cd^oadeav  :  Bc  iUif 

nein  aeoidensefie»  deqoidemfittna»  Wnrls  difehocotfnm  |wdbo»qiiod 
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fLiiY ui I A III I  liiiWiIiiiiiiiMH  iiifliniBi  iil  Kcne ,  &lMiec«unaiitepromuIgationcm 

•prooialgidonem  legis ,  tanquam  cauri  coj^nofcCECiion  pot\i«rrinr )  puniendic- 

ijiftrumcntalis ,  recjuiratur,.qucKi  vcro  funt  :  at  confequcns  hoc  durum  cll, 

fars  eilcncuUs  lit  lcgis  cxmde  ncqua—  «nidclc  &  maudituin  :  crgo  (ii.  .kucccft- 

inwiirdki^^^^MEnipiapromui^^  dea§*  ■    >  -r 

ilgisad  sfFeaumciM»i>«}ninfW>ywg»  .  Ailteniumrerp0detNicllins;,$a<^Mf 

^uoad  ad  circntiam.  non  prifciberc lipnificare ,  (cd  icnbcre, 

Ad  polliemum  rcrjiondctur ,  Eas  ie-  id(juc  cx  omuium  lcxicogra^iiotum  fen- 

gis  dekripdoncs,  iplo  Ciceronc  teftc,  wadau 

ei&  popiuarMi!f-4MB:  autcm  accuratas  AdquarcanvrclpondetiirJegesLaccu 

kgis  definitioncs ,  cum  forma lcgis  con-  dacmoniorum  fuilte  paucas  &  breuicate 

filt.it  iii  lancbone ,  fcu  in cxpreila  iulTio-  iingulari  concepcas ,  vt  te(buir  eod«m 

nc  cius^qm  iegiscondcndxpocclbtcm  inloco  Plttcarchus*- Prsecccea  non  o- 

hillltp^i>i''f.:<...'\  -  •  pu9  foifle  eas  in^  mulcorum  nodciam 

^vvtbBitDbdo.  noft  fefiagancur  argu-  venire;  nquidem  conllec  cas  lcges  fb> 

mcnca  lecundst  opinionis  :  nam  pri—  lis  duibus  Spartanis  fiiilTe  pr.Tfcriptas, 

mom  dcdudum  ex  concracio  ieoio.  vc  iu  difficilc ,  non  fiiccu  line  fcnptiira 

«rt  4Aqdodlucno»pfiMi0dir«boE»-  casicgcs  menKnisaumdan,  aronkni^ 

tionem  eoidencem ,  ptanaAxaiententu  bus  innotciGeK'* Adicnicnfcs  aucemlc* 

paul6  antc  addudum :  ncc  cft  alia  illo-  Rcs  fuas  fcriptocomprchcndcbant,  qjlM 

nim  vcrborum  fcntenna,  quam  quodii  ieges  non  ia  paucas,  vt  Laccd^nnonij»- 

iemci  placucnt ,  fcmci  coniticuu  fucnt  neccadem  bceidtatc  confccipca»  habnc- 

hninfinodi  kxj  IniiBfiDedi  icilicec  r  cx^  nuu^  Qu|Bprofedo  racio  in  legibus  RO"- 

ius  antca  mcnriofiicrit  faita,  hoccft,vt  manorum  multo  forrius  militat  :  nnm. 

tcftator  nrwnu  propria  fubicnbat  tefta-  conun  legcs  &  libn  uins,  antctcmpus 

mcnto;  fub£:iiDcndi  vcxbo  vucur,auu  luftiniani ,  prope  erant  mnumeri,  /.  i.. 

aliierium iuM3tiir,non conftitniBirlci^  $.t.C»d9nLm.  mmkmd,  fimnna  th- 

mCi  mediaaie  ia^cura ,  vc  ica  i£  N«>  iam  eonim  diflinilna  Cc  obiciiricas-> 

HeB.      pcfCittl  piO  aoSstA  iautatuB^  quam  arguunt  variT  Idlorum  dillen^ 

ciat.  fioncs,icgesia:piusro^^&iterum'ab- 

Ad  fecTnylBm  rcipondctar,  (blamv»-  logatse ,  nonis  «on<Kwtiombit&  cxpli- 

loiuacem  ptincipii  pro  leeeeile,  his,  CMae  A^llnecpraiicribdiBnoir  hx  lcges 

quibus  irmocuic  :  at  popuk)  /inc  fcri—  ma.ximx  parri  orbis,  qua-  paruit  \  ni  o- 

ptura  innotcfccrc  non  potciL  Igitur  an-  iniati  Romz  ,  &  iicct  hodic  impenuna 

ccquam  pcr  icripcuram  pubhce  pro—  Romanum,  tnagpA  ex  pane  duninik» 

mulgccur ,  ijs  non  etic  pro  iege  :  'vo-.  mm  fic ,  non  camen  adlco  angafiis  Ai> 

bmiaa  ptOICipis  pro  lege  eft,  iegicime  nibus  cft  coarcf^arum  ,  vt  fine  fcripto 

prommgata ,  deciarata  &:  manifcfta ,  lcx  m  omnium  iubditorum  nocidam 

HoutSd      C4f. $.  u.        Bc. iane , ^  prouenirei ;  non. obftance  igicur conccai- 

pfindpisvoloniaskxctfkraMeqM  -rio  ItwidiMngniowm  ttempb ,  hodie 

pcomuigarecur  »  ceneiencur  ilk  ante  iajbtiua  efede'lt|^iidiAanti%  dneqoa. 

!)romulgarioncm  omncs  ;  feges  enim  neciCTpcomalgan,neque  flnc  promul- 

iinc  przcepu  omnibus  commiuiia  L  i,  garionerubdius  innocelcexe ,  ncque  ec- 

fr.ff.di  UgA.  dc  conicqucncer ,  omnes  iamptomuigaca,  inem<nalincfcxipcuta 

cam  tapammdnm  ptomnlgwam,  vio-  rerineti  poKft,  atque  ideo  neGeflsxio*' 

^BmiyotltvwMai^^^  ioipioooBinwtodidcbcst^ 
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«4  Voiwtini  L  Dti»TrATt|iiit  L 

Qujiiti  aLrgumend  (bhido  depeMlee  tnris  negoA  Cbmani  a^wiMiflMii 

cx  proxinui  relponHonc :  ecenim  fi  cani  pcxlcribonc:  idqoe  ex  oknmbus  iUis  le> 

cxigua  fit  vniucrlltas  &  lcges  ita  paucJC  gibus  rclucct ,  quibus  \t  quid  in  pofte- 

&  breues  >  vt  ad  promulgauonc  lccipcup  rum  obreniecur,prxapicur>vcin  t/.i<rk 

mopusnmliabcanctociimargumcn»-  mf^mmC,4fe.Li^mk^Mf9»- 

nim  eoncedi  poceft  :  nam  icgpilidter  /mmi.  C  Ji  telUmm.  LiS.m  /hie,  C,  dt 

wStas  priuatorum  f  ciiiitirc<;  omne^,  pra:-  SS.  Eccltjik  l  penult.  m  fint.  C.  de  decuru' 

ter  Ronianam  ,  pnuatorum  loco  lu—  tuL  l.  vnu.  <|.  fin.  C.  de  caduc.  toU.  CMp.fin. 

bencur  /.    . cum  Je^.  ff.deV.S.)  (cripcu-  d*  e$Mfiattt.  Atquc  lu  quoquc  ui  didHO 

nainoii^Meam  L4f.f*de piffMuL  iegn  psx&BHjBcSum»  im^^ 

(um  res.  C.  de  fnUt.ietiitr/Uim  C.  de  fid.  bet:ncctamcnpnt3ndumeft,legesquQ^  ■ 

tnfirum.  Eft  porro  huiunnodi  lcx  Ipccii-  que  nouas  fic  (anciri  non  poHe ,  vt  prac* 

Hs  (cum  concra  commuiie  lus  coniU-  ccnus  quoque  n^ocus  ,  jiec  ampliua 

tmnir ,  nec  coram  >  inter  quos  lccnir»  ^endcndbus  locinam  noffmamjphe^ 

pcribnam  egrediacur )  proprie  loqnen-  lcribant ;  cum  iads  hoc  xcdMj^^  Con- 

do  non  lex ,  lcd  priuilcgium:  At  vero  pri-  (ticutio  Fridcrici  Impp.  m  cap.  vnic.  bh.  i, 

uilcgia  indc  dida lunc ,  quod  Xuu priuae  Feudtr,  iit.  js.  V€rf.  Het  jmtem.  vbi  Impt 

lcgcs ,  id  c(l ,  leges  •prhMtt>Pim ,  legis  4ege  kca  lancic ,  vt  non  iblum  in  poflsor 

gqncoilis  ( de  qua  nobis  eft  qiicftio )  co-  xum  feuda^ne  domimmilB  OOOHMliir  * 

Icndx  potcftas  iurc  ciuili  cft  pencs  (o-  licnari  nequcanr ,  (cdpriosquoqucalior 

lum  Imperatorem,  /.  fin.  §.  i.  C  de  IL  natarcuocindebcint:  adcoquc  adprac- 

cuius  leges  Xunt  prxccpu,  iubdins  ip-  terica6quoqucaiicnauottesiuam  conib- 

faaA  cMu^busfiommnma:  His  ( vt  iam  nitioncmfacct,cafiiemqueniillas  • 

Ittftomcift^datpladtafiiieia^ain^  jitascilepronundaL 
notcrcerenonpoirunt.  Atque  hocctiam  clanilimc  profircn* 

•    Ad fcxcum  rcipondccur:  Lcgis  defi-  tur  Impcrat.  mL  7  C.de  IL  dum  miuec 

niuoncs ,  qme  cxcuit  iaLt..&  J.f.de  !rerba  idaibttnt :  Le^es  &  cmfiittgimut 

legib.  non  effe  pccfc^  dcfinirioiirs»  li  fiuuru  ccrtm  ^dgnfvrnum  negetijs,  nm 

legis  efTcdis  dcrumpta?.  ^d fa^d  prdterita  reuocm ;  nifi  nminMtim 

Ad  vltimum  vcro  reipondcndum  eft,  .&  de  prdterito  tempere^  ddbuc  pendenUm 

ii^d  iL  2.  leecm ,  anceqaam.fixipn>  ^  -hmnegodis.emtttmfit.  Igicur  ad  praccecip 

tabuk ,  pnblids  lods  propofica,  inno-  ca  negocia  kgcm ,  nouitcc  ktain  •  cei 

tuit  iudid,  appcllari  eius  legcm ,  /cd  ab-  fcrri ,  non  debei  pra/umi :  quanquam 

uiiue  &  pcr  anaphoram ,  xebtionc  ad  ad  prjeicrita  <|uoquc  nc^pQit  XV^^ 

deflinaiioncm  &  voluncacem  legiilaco-  .qucac       -  ^  ^rj  .aa^tei 

lis ,  qui  legem  ea  dejcTnlrfiinari.,  bft>     Acqnc'hoc  idcm  -qncM^  m  lcgSDin 

bio.  poenalibus  nouts.obooccc  cenam  cft ,  An  Ugu 

lEx  his  itaque  patdlcit ,  quod  (criptu-  quicquid  ctiamFr.Connanuscontradir  neudpee- 

la,  tamccil  non iit j>acs  iubi^ciali».ie-  .cac,ibuu€ns>pa:namlcgis nouxgnmio-  mdetmt 

mt^SxicimkiSam  J«maddcl(^|rrin<pcrpetnic»cxtciidtAliAe 

.Oum  ipfiusneceUaiium,vtimeqiialex  oporccrc.  ptmpm 
.ianctu  promulgan  inq;  noticiam  lubdi-      Primo  cnim  gencralitcr  atquc  incli-/rfr4rsi 

rocum,pcruemre  &  legis  vim acquc ro>  ihndc  indL^  C.  de  IL  cautum  dc  ian-  trabt  ir-, 

faarobdneccneqoeat,  dtum  eft,  ic^cs  nouas  ad  pracccrica  ne-  bemt. 

lllud  cipcditumcft,  quod  lcgea  non  godanoncefccci.ftdpaekodbosdnn. 

adpneteda  ccafaaiitiisoqBocia*iedfiir  OTir  nig|Bcii|  fmtum  dut,  Hoc  igitur  . 

geno- 
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De  IVSTf  TIA  f  T  IVRE  ThSSIS  V4 
•generaliterclc  lcgibus  didhim,  emmad    ia$  criminis  rci  oblari  eflcnt ,  libcri  ad 

pocnalcs  lcges  rcFcrri  debcc>  vc  qux  o-  gUdium ,  (erui  ad  bc(tias  damnarcncuri 
<diofie  finr&  propceiea  non  excenden-  Wui»mm<imfroh9etrimuimmnMiU' 
<ix  ,  led  rcflringendae  caf.  oSadtR.  Jur.  iimddHfiwttnmifiimfntsmprmipmtiit 
J,  4l,jf.  di  panil  L  ISS*  $•  pi-  £*  dt  A^.  diunt  ibi  Impft.  Etgpqui  nondum  iudica- 
Mt»  d  eraiu,  nouapsna  crantaBiciendi. 

Deuide  pcoconfifmanda  hae  ftnten^  |.  lnLvlt.C.de  paS.  lubec  Impeca- 
tk  inprimis  iacere  vidccur  Lt.f.dt  pat'  tor  pada  dc  viucndslueceduaite  jamtum 

Kit :  nam  ibi  in  irrojrindis  poenis  non  inita,rcfcindi. 

ipedatur  condiuo  delmquencis ,  qoaB       4.  Etlexcommiironampignoreiam 
ionnc  eft»  cnm  (encenda  mtmr>ilbdqiue  (ada*  irxicapfoimnciacurm  Lvlt.  ikpdB§ 
fsdt »  cnm  delinquercc :  ita  vt  (i  femd»  Ji^um^^m»in  qua  Confbnrinus  ait, 
crimen  commiferit ,  poftca  libcrratcm    cum  prateriris  pr^itk  jW#fJW  ikfeUa  & 
con/ccutus  fucric,  eampocnam  iullinc-  JuturxfrohAtt. 
ce  debeat ,  quam  ^biret ,  fi  incxmditioi-      5.  £t  Imperacor  Ttidericus  fii  iit,  sj. 
Iie  priore  durallec:  protnde  ficuc  jenus  Mb.  2.  Feud.  alienadones  ilucloriun  non 
pccnacquodquisdcliqucndopromcritus    moc^o  in  poftcrun  prohil>cr,  fed^c  la- 
erat ,  non  mutat  condirio  delinqucntis  dUslubctcallasclIcatqueirrius. 
lupcrucnicns :  lic  qaoque  lex  nouapo       6.  Ecquod  lcgi  quoquc  iit  oliquam 
nalis ,  pod  parracum  deli^bun  (itperue.  pnctericiunauchQritas,ittdeliquec,quSd 
nicns,pcenam  quam  quis  iam  rvun  de-    .•uiteaftaconfirmct,aut  igno(cat&:con- 
Udo crar  promanrus,  non  mutat;  ncc te-    donct ,  qiiod  dam  facit ,  vidctur  prohi- 
pusrentcntuc ,  lcdtcnipus  dclidbuipcc-    bcrcuipoftci  im/. ;r». /f.</f/i?g/ft. 
nairroganda  (peAari  <tebec;  ficvceade-      Ex  his  icaqu;.-  icc^ui  udecur  pomales 
linquenn  iniltgatur pocna ,  quam  luftinc-   nouas  lcgcs  ad  prxtcr ita  quoque  ddida 
ret,fieoTcmporeciiecIencenciampafiiis>   rcFcrcndas,  ac  dclinqucntibus  non  eas 
cumdcUquillec  "  pcrnas  infligcndas,  qux  legibusdelido 

'"^  -Sed camen  FcancConanus  1.  sm.  9-  n.  prxfinieae  fuerumtempore  delidtadmiC- 
19.  in  concrartamlententiam  difccdu.fta-  fi,  fcd  qux  noua  Icee  mtroduAx  iunt; 
t\irn>;  fi  noualege ,  porna  alicuius  dcli£ti  Scdiixlegcs ,  u  rcdc  conlidcrcnrur, 
cx.ii  pcrata  fiieric ,  & aucb,cam  m  dclidis  nihil  quicquam  ^ciunt  pro  Conajii  (cn- 
cuoque  ante  nouam  legcm  pcrpccracis»  tencia:  non  enim  proKint ,  quodincen- 
led  nondum  vindicatis,  locum  haberc»  <lit"Conanus,  quod  ncmpe  icges  noux 
idquc  rcqucnribushiiice  fimdamftis  ob-  pocnalcs  ad  dclicla  ,  piius  ctiam  patr.v 
twcrc  conjrur.  ta,  rcfcrri  dcbeant;  lcd  quod  lcx  pcr- 

'^^♦^1.  Sipoicftludcxexaccrbarc  fupplicia,    nalis  ita  fcrri  poilit ,  ft  ad  delida,  et- 
'itttmmulcisgraffinribus.opuscftcxem'-  Jampcxceriia  referacur;  id  quod  &  nos 
^\ol.MUtf4il4. %.fm.fJtpotnii. Multo ma-   vltro largimur ,  &. cl-ccic  cnnfii m.u d. L 
gis  idlegcfien  potcrit:  li  ircm  ludcxrc-    7.  C.  delcg.b.  vKi  I;r.pn.  ita  i.^ncuitu  :  /  f- 
mittcrc  aliqmd  dc  p(£na poicll,non  nuii-  ffs  &  Conjlitunones  fMuru  ctrtum  t //  dure 
|tfi]uamaltqaade caniais>quiiudicac,nwl-  fmum  negotfjs,  mn  ndfuOs  fr*ttritd  rt. 
:^'lomagishoc!cxporcrir.  -«•«ri :  nm  nominatim  &  dc  prxtcrito 

1.  in  /.  vlt  ff.  adteg  Fubuvnde  ph?\:r.   remporc&adhucpendennbus  ncgociis 
hzceademicntcntia  conhtnurividccur:   caucumiic  ... 

lagiarii  dammd  ibkccnc  in  .  i^jBM|ijiLa  diftii^cn^m  eil  in  pro- 
^     ^  i^iffiiiiitiauc,  fic  \t  fi  ncminatim 

1  &CK- 
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&cxprcirc  in  lcj;c  pa-n.-ili  de  prxten-  /criptas,  ali/u  aon  fcriptsi.  Sccundo  fex,' 

fo  ciiAin  tcnipuic  aujuc  dclictis  uin  Ipcculius  dicb,ius  lcriptum dcnotar ; id- 

piius  admilns  caurum  lit,  tnni  ad  dcli-  ijue tot m  lods ,  in  <juot  lcx coniuctudi- 

tta  quoquc  prxtcrita  rckratur :  lln  vc-  ni  opponiiuc  /.  jz.  ff.  de  Ugib.  Tenio  (pc- 

ro  nibil  dc  cc)  u.utum  rcpcriarur ,  tum  cialiihme  fignihcat  ill'id  lus  lcnptum , 

n.>n  ad  pioiicru.v ,  lcJ  ad  futura  lo~  i^uodpopulus  Roinanus  Scnatono  ma- 

lum  delida  reKcrafur  lex  noua  pu-na-  gillr.itu  intcrrogantc,  veluti  Confulc 

lis  i  cjua  dillinthone  rcs  omnis  cxpc-  tonfhtuic.  §.  4'  /•  de  me  lutur.  gent.  & 

dita  &  diihcultas  onuiis  liiblata  viUc-  ci$ut. 

tiir.  Init:  j  icaquc  pcncs  populum  fiiir  ta- 

Ex  hocpoiro  prinripio  redcdeducit  lcm  condcrc  Lgcm  ,  quam  potcibtcm 

Autornoftcr,  quod  inrtrumcntadt  v(u-  tandiu  obrinmc  doneclcgc  Rcgia  inlin- 

ris  Hv.ionbus  ante  lcgem  vlurariam  pcratorcmomncluum  impcnum-,aJco- 

t.ini ,  confccla ,  ctiam  nunc  paratam  exc-  quc    potcilatcm  condcndi  lcgcm  tran- 

aitioncm  in  rorum  habcant.  Id  quod  ct-  liulit :  cx  eo  cnim  temporc  non  .amphus 

iam  dilcTtc  confinrui  L  27.  C.  de r/iiru,  vbi  populus ,  fed  Princcps  Rom.-mus  lcvjcm 

Iuftiin,ums  cauct,  vr.nntca  conlhtutccv-  \  niucriaiem  condcrc  confucmt:  ruBln- 

tlira:  cx  kge  pacti  (oluantur,  vlquc  ad  (liimnoquoq\icpatc(btein  condendile 

uicm,  quo  f!ida  d\  con{liiutio  :  poftca  j;enivniucrialempcncslolum  fuilfc  Im- 

ail  modum  condstutionc  prxlcr.ptum  pcratorcm,  iplc  luculcntcr  tcftaturm /. 

debcantur.  pn.  C.  dc  Ugih.  qiunqu.iin  humanum  .uq, 

li/.C.       lus  pon-t>  cinilc  non  (criptum  mon-  i  lalurcIvcJpub!.clk.igno'cat,lcgem  no- 

bus  tr.citoquc  popuH  conlcnlu  uinodu-  uam&  vnuierlaJcra  non  hne  prororum 

dum  dicirur ,  m  L Lptn.  ff.  de  Ugibtu.  I mpcn)  allcnru  &  coi>.fibo  f '^ni  L  bunu- 

6.  ^  /. ileiur.  rai  ^cnt  c?-  ciml  dc quo  lurc,  r.um  ».  C.  dt  U^tb. 

quonio.io  conllirucrur  ac  mrroducirur,  Sic  &  hodic  Impcrator  Romanus  in 

qu.»;nanu  i  e;i!5ht  tSc  auroiitas ,  mox.in  inipciiovnuicrlo  lcgcmquiucm  vniucr- 

lcqucnnbiis  dicttur. pcrg.:inus  nuncdiA  (iacm  condir ,  lal  cum  ullcnlu  conlilio 

fcrerc  dc  mrx:  lcripio  ciuidcmquc  ipedc-  Elciiorum  ac  Prindpum  lmpv;ij :  cujut- 

bu5,(cupart!bu.".  inodilci;cs  inCo-n!ri|«;IinptnK  '•, 

Lit.D.&    Lcxingencrc^.cccprac/liusabeoCn-  arqucinlcnpturainrci!.!''   '   - 

£.         axaxn  ,  o/ai  ij<.»?cfiatcm  hJacr  uis  con-  pcri),  fvte  Comitoruni          :itur  bi€ 

dcndi;  quia  nottftaom  a  Dto  comiKU-  ^SiCl)  ai\d)ltt<. 

nictamclk:"               .lin'cc,  ttii.". rx  Crtcruin  cx  Iioc  ni.uc  quis  hi;c.  .-t 

ccliquct,  i;            ,  .av         ii.mi-  cum  bjJino  ,  fta:uin  Impcn)  R<in  .■.•.11 

ftcr  appcllaa.  ,         <j^.//.viuic  bonq  (icrnviiiici  nuntjlc  Monarchicum,  ied 

lcj»cs  policict  rcclc  Dci  ordinct lo  dicun-  A villDcraticum.quandoquidcm  Mon.u- 

tur  eod.  cjp.  //.  Hinc  cum  diuir..  .1  nonrcdc  debnituf  iiBodino  d-.^  ni- 

potcri..tc  prrdin lint  nu^;:lr.  r         ...  1;  ;  j,vnti:spcnc>qticni  (hmnu  llt  Rci- 

D.j  aiij-.cilmtui  l'ft'.i2  p.iblicc  poicfta.s;  lcd  rcclius  cum  aius, 

Onicruandumporro  cftlcgisnomtfn  *.|Uod  lic  ftatus  gubcrn.ationis  qua  vnus 

rrij  hccin  liabcrc  hgnihcationcm:  nam  lcaindum  ic^^cs  &:  morcs  rcgm  rcgnat, 

prnnugcnctaliilimclumptuin .  quoduis  vcl  quod lic  Rcfpubhca  vbi  vni.ilicui pr^- 

lusdcnorat,  (iuc  lcrijitum  (ir,  fuic  non  cipuagub*  rn.uionisicuadinnnllrationis 

/criptum ,  §.  ccnlijt. 3.  L  detur.  nM.gtnt  &  tuwcommiila  cll. 

(lutL  vbi  IiiftinLuius  ait  U^um  ultaf  effi  Nidlum  ctemm  LnpLrium ,  nullum 

rcgnum 


TcgiiUffl  (  Ct  Tnrciaim  exceperis )  extidc  duHtm ,  mt  tj^uittn  faciikg^  mpr  tfft, 

vnaiiain,in  quo pcnes  vnum  (oltim  fum-  Er  quis  igirur  dubirarct,  quin  princeps 

tmlcgibuiqueablbluca  fticrit  Rcipubli-  de  plenitudine  potcftuis  priuaro  knun 

ce  potcftas :  quin  ponus  vniueria  tonus  autcrre ,  ac  linc  racto  lilius  transtlrrc  ad 

mundregiu&imperiaofl»Mlunt,praB-  almmpoflet? 

clpuam  quidcm  regnandi  potdbtcm  &       4.  Accedit  quod  Pontifex  maximus^ 

curam  penes  vnura  (  qui  imperij  fit  ci-  cui  fnipci  :it.  ,rn  rr-mnorili  iurifriirTiianc 

•      put )  efle  oportcrc ,  fic  tamcn  vt eum &  ^quipaiatur  u;  t.^.tff  cdnctjf.pr^b, ex  plem- 

proceram&ipcrij ,  in  Rcpublica  admi-  cudine  poceftaris,    fi^n  omne  ius  dit> 

iiiftl!Uida,conriliovtioporteat.  pcniarcpofle,  dilenis  vcrbis  tcdctur. 

Sicigitur,  ctft  m  lege vniucr|ali feren-  Quo  criam  pcrtinct  illud,  quod  'tic.rur 

da  ,  paics  Impcratorcm  loiiun,  non  un,af.Nm}dutira!/it.  &  imap.  cunctiptr 

fic  plena  &  (bmma  poceflas ,  &d  a>nii^  mmim  cauf.f.  q./.&m  cap.  Jit  Pupa  6.  di^ 

iio  &  ^nfu  Eicdocom  ftanittmquein»>  MK.    ca^am  mAmer*  7.  dijimS.  96. 

pcrij  lcgem  ferreteneatur ,  cxeoramcn  Pontificcm,  tanq<iam  Dcum  ,  oh  hdta 

inicrrc miimnelicct,ipium  non clTc Mo-  ruaancnune rcprciicndi aut uidicin poi- 

tnrcham.  fi!:curigicocnonpoflctprinccps,expo- 

Sedhancquaeftionem  hoclooo  plene  teftatis  ivut  plcnitudine,  priuacum  (uuin^ 

trtdtare  non  cft  noftri  propofiri,cun>&  querubclituni  iuo  priuai  t 
A  irot  noftcrcamnncidenterlblum  atti-       j.  IwLs.^.defiAtaL  rcHtt.  libcrtus  in- 

gcnc :  aiibi  oportunior  &  raeiior oflSere-  gpiuicatc  donatur  a I^rmcipe,parroni  c«j- 

turdeeadiflerendioccaflo.  leniueciamnonaccedence:aufetcttaque 

lit.  F  G.     Qxiin  autcm  per lcg^Rcgiam  in  Im-  princcps  a  parrono  lus  parronacus;  oc  co- 

pcratorcn^  omnc  impcrinm  luiim  o-  lcqucutcriusaltcjiquifitum,  linefaCto 

mncmquc  potcilatera  populus  tranrtu-  cius.adaliumtransicrrcpotciL  * 
lerit,  muld  opinancur,  I^cipem ,  ex      6,  MinorexconccaAu  laHiis ,  authof 

huius  poteftacis  plenitudinc  hoc  ius  in  ritcrcprincipis  concra  contradhim  in  in- 

priuatorum ac llibditorum  bonaobrinc-  tcc^nnnrclbcjipotcll.  toT.  t:t.  C.  dcreiite. 

re ,  vt  pro  lubicu  luo  ea  lubditisautcrre  m  integr.  timtr..  bcdcx  eo  contradhi  tcr- 

queat;  dcquaopinione  quidnamfic  fak^  00  ,  qni  cum  ininore  conccaxenc ,  iils 

bendum,videaiuis:mtiniraiicemfaisle-  qua;iitumexeocontraAa,perinintegni 

qucnubus  argumcnris.  reftiturionem  aufirrtur.  Ex  quo  fcquirur, 

I.  Qupd  Principi placuir,  legis iuber  autlxonute  pnncipis.iliqijcm  .i  mii»  (iii 

vi^ocem  L  i.f.deeotthtt.prmcip  %fed&qu«d  peciecurionercpelii,  Uioquc  priuari  pot 

fm^i.  Itifi.  de  iur.  nat.gent.  &  ciuiL  Qj^  K. 

proptcrriprincipip!acucritlua.ilicuiau-        -'.  Arqiic  luic  pcrtinct  ctinni  i^^.f. 

tcrrcjid fas crit,ac pro  lcgc  oblcruahicur.  deaqua pluu. ait.  ui  co  iiquidcm  mulo  ca-" 

t.  HlncetiaminA^.^./^M^^/imc/^A  uctur,  vtaducrlbs  cum,  cuius  operea* 

jf.  ne^udmku  ^ASet:  (ancitum  ac  con-  quaphmiaalteridammun  dcdcrit,  a£tid 

ftiturumlcgirur,permi{ruprincipispollc  c0mpct.1t  illi ,  cui  dan^nuin  datum  cft: 

aiiqucmin  locop»ublico,cciam  cuin  m-  iam  vcro  Paulus  m  d.  l  ij.  /cribitquod 

coinmodoaItenusxdi6carc,  quodlanc  l^nncipis  aut  Sciutus  iullu  opus  fii— 

probat  prindpcm  pofle  priuato,  etiam  Qtxxm  fiierit  ,  in  hoc  iudicium  non 

inuitoiusfuumtoliereautimjninucre.  vcnirc  :  vndc  collidtur  ,  cii.  infi  ope- 

5.  Erin/.^.C.rf^fr/wi.yifr//fg.Impcr.aror  rc  Principis  .iqu.i  piuuia       ,:.ii:i  cicl'"- 

apcrtc  icnbit :  S>$ poteiiatefummi pi iKnpu  nt ,  non  tamcn  co  nommc  pnu.ito,  qui 

I  X  danv* 
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^amniimellcKi(rus,adftiarci£diimUfaid  «liaB:  «tqui  venimcft  illnd»  EigoAr 

daninum ,  vUam  conipcccrc  a<fHonem.  hoc. 

8.  ¥.oi^i.\\\(]}ici\)cdULt  Li.de flununtbiitt  14.  Si  Princcps  potuic  gcncrilitcr 
in  qua  rompon.lcnbic :  nihil  unpcdire,  con(tituerc  de  cransfcrenclo  dominio  rei 
quoniinusexflumineducttucaqua^niii  alienjBk(e>vel  k  fiico-fiio  vendiae»  aut 
Imperacor ,  aut  Scnatus  verct.  Quocirca  donatac ,  rum  valet  pereandcm  potcfta- 
ius  ducendi  .-iquam  cs  fluminc  publico ,  tcm  rcs  aUo  quoque  modo  lubditis  in- 
cuiuis  compctcns,  potcft  Pimctps  alicui  tccucrtcrc ,  awjui  verum  cl\  ptius  cx  /.  z. 
anferre;.  &  L    Ctd.  dtfii4irim.fr^cr^.eT^ctt- 

9.  SSPrincepspoccntioreftiurcciui-  pofterius.. 

li,  tumporeritvclfaltcmDommiumm-  u.  Cum  Impcrator  C\r  Doininus' 

rc  auili  acquiiitum  auferrc:  vcrum  au-  muiiui  L  9  jf.  ad  L  Kbodiam.  de  ucl.  zic^ne 

tem  eft  pcius,cum  fit  (upra lcgem  dui-  'oninia,.quxin  mundo  (tmt»Catlaciae(^ 

lem,  camquccxplicare  poO^&abroga-  (c  incelligancur ,  /.  benei  Zeime.  Cdt- 

rc  /  fin.  C.  deltffltm,  fcquitWitaquepo-  quddi.pTtj  rtpr.Cm  dc  illis  dirpor.cre.pro 

ftcrius.  arbiirro,  nun  poUct  /  ciuu  pnuato  cui  lus; 

10.  Si  Ptinceps  Icgibos  e(t  fi>luctis»  libetafitdeteiuadiiponencUfacultastjf/ 
cumiblutaqnoqueeciteiiispoieftasipo-  Cmtttddt.. 

tcritq; pnur.to  fuuin .lufcrrc :  arqui Prin-  \6.  ConHrm.ircHer.iquc  vidcrur  hanc 

ccpslcgiSus  ioli     cil,  Lprmtfs- /f. de le-  opmioncmvel unpnmis ccxcus  c*p.i.Uk. 

gikut*  Hrgo  Princeps ,  vi  huius  (biutaeac  j.  SmMtf.  vbi  Samuel  iuca  Regis  ddlcti- 

plenaria:  porclbtis »  pocerit  liumipniiap  ben8;r/M-,inquic,mrwrf^M,^«i/M;^4« 

V  ,          to  .K  ilibditM  au fcrrc.  tarui  tft  vobu :  filios  veftros  toUet  &ponet  m 

11.  Pnncipifm  po'cfl.istftrct;ia.£/. tuTribHs  fuuJjctttquefihitquiTts  MtprMm- 
detwftu.  prittttp     Jcd& quod pTtncipu  In-  /ores  quadrsgarum  fitMum ,  & canHitiut fiH 

m   ftit.  detur,  nat.gent.  &  cmt.  At  rcgia  potc-  trdmtos  &  ctntmhms,  &  mMtrts  Agttr 

fta*. cft  >^ita  /. . /.  dt orig.  m. quo  m  lo-  runi  fuBrum  &  mtjforts  fegttitm  &  fahos- 

co  dicuur.Rcf,cs  onmcm  potcftatcm  lu-  arnmum  &  a  ruuni  fusrum  :  flitm  quoq:ie 

.  bucrant,  itcni  ui^uua  manu  a  rcgibus  rrfirm  ftiit  Jihi  vnguentmim  tjr focariAs  cr 

gubemabancur.  fiuafim :  ^ignt  effmfm  ^firu,  &  viuest, 

11.   Pof  uius  Romanps  ci,  lioc  cft  &  o'iueU  optmui  tollet  &  ddit  fe^uu fuif : 

Principi^cv  iiiciim^hoctll.inicjomnr  Jed  c  ftgetes  veHras  &  vmeaTum  rcdttm 

im^cTVMULowcciT»  Li.de i9i>iiit.ptuic.%.  AddMM^dia vt  dtt  iMnutha  &  famulu 

fid&  quod princ.  Iufh  dtm.  nMar.gaoium  fiut :  fermts  ttimu  veiirff  &  dmiOm  &  m- 

&  cmL    Qiu^ J  h  luquc  otme  im  luuni  utties  optimos  &  afints  uuferet  &  ponet  in 

Eopulus  in  Piincipcm  hium  tr.mftu-  offrc  juo  :  g^egts  quo{ue  vefhut  uddtU— 

t ,  ergo  &  hot ,  \  i  i*rniccps  pollii ,  cx  tiiayit ,  vofque  erttu  et  ferm.. 

plcnitudincpotefiaiis,  (bumriibditisatt-  Cartcntm  contcana.oginio  »  qood 

Jetre.  ncmpc  ptindpi  non  compexat  huiui^ 

1;.  Si  parer  in  filium  .  Dominus  in  moiA  ioluta  potcft.is  ,  qua  poflit  fuhdi- 

(ccuuin,  lubuu  iiu^e  Romano  Ibluiam  ios,pro  lubicu  iuo  pnuarc,  longc  ve- 

poccAatem-»  vt  ne.oudaquaereceturab  rior  cft  &-htmianitaci,  acqiiicaci »  leg^- 
itlis,  qiii  aliquidinieniosfihorquccoa--  bti» dniims.&.liumaius  muko  conue- 

(kuuilKnt  ;  Icquitiir  ,  quod  PnnccpS-  nicntior. 

in  fubditos  luos  foluum  habcat  po-  1.  Cuin  cium  Adub  Rex  lUacIis 
tcftacem :  com  Princcpv  fic  pacex  p^-  vincami  ^bbothi  vi  aiqiie:iniufiaoc- 

cupadc^. 
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De  Ivstitia  et 

(upadet ;  non  (blum  ipfe  grauiflime  k 
Deo  fuit  pcr  Prophctam  rcprehcnfus  j. 
Heg.  ji.  (ed  ctiam  poftcritas  euis  grauii- 
Hmas  flagiti)  huius  pornas  liiit.  4.  Ktg. 
10. 

i.Hinc  eriam  E^chielu  C.46.V.  1 S.  Kon  ac- 
(iptes,  ait  Propheta ,  de  hereditdte  popuh  per 
violentittm&depojfefitone;  fed  de  pojfc^me 
pu  h^redtfdtem  ddbtt  filijs fitu ,  vt  non  dijper- 
gittur  popultts  mtus  vnufijutfijnt  dt  poffefito- 
ntfu4. 

}.  Quarc&Dcusper  Moyfcn  Deuter. 
17.  hanc  legem  regi ,  popuh  Ifraclitici, 
prarfcripilt :  Cum  fuertt  confittutus  rtXy 
nonmulttpbcab.t  fibi  equos ,  nec  reducet  po- 
pulum  in  j£gyptum  equttatusntmtro  fublt- 
tutus ;  prafertim  cum  Deus  pracepertt  vobis , 
VI  nequaqtum  amplius  per  eandem  viam  re- 
uertamini :  non  habebtt  vxeres  plurimsf ,  qui 
aUictant  ammametus:  neqiteargtnti  &auti 
immenfa  pendera:  pofiquatn  autem  fedet  in 
folio  Regif  fut ,  defcrtbet  fibt  Deuteronomium, 
legu  hiiiui  tn  volumtne  ,  accipiens  txemplar 
k  facerdotihui  Ltuittca  tribus  &  halebif  fe- 
(um ,  Itgetque  iUud  omntbus  diebus  vtta  ftu , 
vt  difcat  timere  Domimim  Detim  fuum 
(ufiodire  vetba  &  ceremonias  ern  ,  qiu  in 
lege  prtcepta  funt  ,  nec  tltuetur  cor  tius 
in  fuperbiam  fuper  fiatres  fuos ,  nequt  de- 
Uinet  tn  dtx:eram  ,  aut  fimfiram  fartem , 

4.  Et  congruit  hax  fcntentia  lcgi  et- 
iam  naturx ,  cuius  prxccptum  atqj  pnn- 
cipiumeft,  Alterum  non  clle  lardia- 
dumifuum  cuiquctribuendum  L  o.fdt 
liifiit.Cr  lur.^.S  lnfi.tod.  lam  vcro  prmccps 
lcgibus  natura:  iquccft  adftridtus ,  atq; 
alius  quiuis. 

y.  Infupcr  non  amplius  princepscft; 
fcd  ryraiinus ,  qui  natura:  Icges,  atquc  h- 
n\ites  luftitix  rranlgredirur  (ap.12.  caiifij. 
qu  i.  Atq^ai  hoc  facere  principcm ,  dum 
iubdins  luum ,  ablq-,  caula  auf crt ,  proxi- 
me  dithim  fuir. 

6.  Et  idco  etiam  Tiicodofius  &  V.i- 
iuitmunus  Impp.  V^tfiri^ta  antra  imeU 
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(tta  ,  qux  alium  ladant ,  iuhtnt  ah  omnihiu 
iudicilus  rtfutart  l  7.  C.  dt  prtdbus  Iwpcr. 
offer. 

7.  Et  in  Lspr.ff  de  Natal.  refiit.  ait  Mo- 
dcftinus  :  Libcrrum  dcbcre  nataHbus 
rcftitui ,  (onfcnnente  Patrcno ,  quia ius  Pa^ 
troni  ,  natahum  reftitutionc  impctra- 
ta  ,  amitiatur .  Ex'  quo  haud  ontcurc 
colligitur,  Impcratorcs  non  vcHe  ,  ncc 
polTe  abfque  lufta  &c  iegitimacaufa  fub- 
ditis  ahquid. aufcrre,aut.ius  corundcm 
minucre. 

8.  Idcmque  manifefte  confinnat/.  /j 
C.dertfiind.  vcndit.  mquaDioclct.(5«;  Ma- 
xim.  Imper.  Dt  (entraftu  ,  inquiunc , 
venditionu  &  evipttonu  ,  iure  perfe&o  ,  al- 
terutro  tnutto  nuUo  recedt  emptcre  bona  fi- 
despatitur,  nec  exrtfirtpio  nofiro.  Exquo 
gcrlpicuuin  cuadit  ,  Imperatorcs  noilc 
luo  relcnpto  quicquam  pnuatis  prx- 
ludican  ,  auc  ius  ipfis  qujciuum  au- 
ferri. 

9.  Et  manifcfbus  adhuc  idipfiim  fi- 
gnificatur  in  prin(.cap.vnic.tit.'j.hb.i.feud. 
vbi  negatur  pnnapcm  polle  fine  culpa 
dcuellire,  quosajitea  inueftiuit.  Ergo 
multominus  potcrit  princcps  fubdiros  ' 
rcfua  priuarc.mquaipfe  nmdiuns  ob- 
unec. 

10.  Et  omnium  manifcftifnmc  lu- 
ftin.  in  ttru'.  Infitt.  de  his  qui  fui  vel  alieiii 
turis  fitnt  ,  expreirc  tct^atur  ac  protc- 
ftatur,  KiiUe  fe  tutqtum  ius  Juuni  detra- 
htre. 

11.  PoftrcmoacceditiS:hccratio,quod 
e.un  potefbtem  populus  Romanus  in 
pnncipcm  cranftulcnt ,  qu.mi  iplc  in  fin- 
gulorum  ciuium  bona  lubucrit$./«^  & 
quiiprir.opt.Irfitt.  deture  «a/.^^nf.  Popu- 
lusaucem  R.onunus  nuiiquani  luibucrK 
cancam  in  ciuium  bona  potcfLiicm,vt  dc 
ilhs,  pro  arbirrio  fiio ,  ftatucrc .  ac  difpo- 
nere  potucrit.  Qu.irc  it!cm  ncc  prmdpi, 
quancumuis  potcft.uis  1u;e  plciutudine 
vcuur,  hccbit. 

Adprunum  igitur  contr.uriJc  opuuo- 
I    3  nis> 
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nis  argamentiim  refnondctur :  non  o- 
mnequoci  Principi placuir ,  legis  haberc 
viqorcm, (cdiddemum , quod i.  pnnci- 
pi  animo  condendi  lcgem  pbcuerit.  i. 
•  Quod  Reipublic.  fit  vtile ,  aut  vtile  cflc 
polHr,  }.  Quod  cum  honellat^  &  iure 
n.irurah  ac  dui-no  non  pugnet ,  4.  Et 
dcniquc  pci  t^uod  ncmuii  iuum  detra- 
'hatur  arpimair.lj9.delii/ht.&1ur.^.j.  tn- 
ftit  eod.l.~.Cod.de precib.  Imp.efferend.  De- 
indc  \\\iid  quoque  obferuaudum  ,  ver- 
bum  pUiet ,  hoc  m  loco ,  non  figniHci- 
re  qoid  ablblutiim,  fedarUtrium  boni 
viii 

Et  quamuisa  quibufciam  hic  rcc;cr  i- 
tirr :  qiueuis  pruiapum  plaata  vmi  ic- 
gis  habere  >  qnia  edam  cyrannotum 
confticuttones  vigorcm  legis  habeant: 
Eccumin  U.C.de  ttgtbtu.  Imperarordi- 
cit  humanum  cile  in  lcgibus  laiicicn- 
«lis  adhiberi  Confiliarios  I  videatur  ca- 
cii  e  innaere  »  id  neceflarium  non  e^ 
fe. 

Rclpond.  Attamcn  relcripta  &:  ieges 
tyrannorum  fic  demum  vim  legis  obri- 
tieant  niioneftatitbonis  moribus,  re- 

6t  v  r.itioninon  rcpugncnc,  nec  vtilita- 
ti  Reipubhca:  (  cuius  lolus  cft  fuprema 
lcx )  ncc  arquitati  ( cui  omncs  'cgcs  con- 
fbrmes  efle  debcnt  )  concraricntur. 
Et  quanquam  roitaflis  in  iege  fcrcn- 
da  ,  ac  lancicndi ,  noii  (eirpcr  necclTj- 
riura  cdcc  conlliiarios  adiubcn  :  111- 
hilo  tamen  minus  conftitttdo  Ptind- 
pisahter  vim  legisnon  habebit»  quam 
II  cum  a-quir.ire  ,  vr  dixi  ,  cum  honc- 
ibtc  6c  vulitaic  pubiica  coniunda 
fir. 

Ad  (ecundum  re(poiniet  Gbfla  >  di- 

ftinguendo  intcr  m.ignum  ^  paruum 
prxiudictum  ,  iicvtiioc  conccUiim  ilc 
jitincipi :  atque  dehocmodico  prxtudi- 
cioloquacuriiilx.  Magnmnveropneiu- 
dicium  non  itein ,  per  acgumenta  modo 
anobis  adduda. 
Vcrum  rcijcic  hanc  rd^onfionem  A- 


DlSPVTATieKXS  1 

rius  Pinellus  m  ttAne,  ii  nfdmhmL  w»- 

dic  parf.  t.  caf.  3.  num.  t.  Proprcrca  quod 
textus  dtS.Lx.  nihil  diHinguat  mtec  ma- 
gnum&modicum  prxiudicium,  tum 
etiam  quiain  his  >  quc  iuititiam  coo- 
cernunt  cti.im  p.inui  .ittcndantur  /.  & 
in  maioribut.  to.  Cod.de  appeBatiomb.  qui- 
bus  accedit  ,  quod  tundaiuenta  no- 
'  ftrc  opinionis  aeque  pvolibait ,  |>tinci> 
pem  non  polTe  in  modicis  prxiudica- 
rc ,  atque  in  magnis  ,  rcdhus  prom- 
de  reipondeturi  quod  cum  cumis  ,  cc- 
iam  piiuato  hceat  in  fiiocdificatc>cttai 
damno  .ilterius  if.Ln,ffJefimt»ftim, 
pritdm.  idcirco  ctiam  principi  in  locoptt- 
biico,qui  iplius  cll  LuffJtttttt^l.  ptttuaat' 
atcomaltarias  detrimento2dificare,ac 
oofifiqtteneer  hoc  Mis  ,  fibi  compe- 
tens ,  in  alinm  cranslcrre  Lm  remtmd.  C, 
ntandatt. 

Vel  dicendum  eft  cumHenrico  Bo« 
ceco,Vlpianum  lurilconfiikuminiC/a. 

loqui  dc  i!K"om!Ti<v'o ,  quod  pcr  prin- 
cipcmalicui  priuato  auiertur,  &  ;dij  coa- 
ccditurjnoninioriaf^fidittrcquia  quac^ 
cio  in  ioco  pttblico  prindpes  permittic 

aheui  .rchficare  ,  fuotum  iurc  vrirur: 
qu.indoquidcmdiiponf.iuii  ms  deioco, 
de  aqru,  dcque  viapublica ,  optimo  iurc 
principi  compedt.  Li^,i.2.f.  defermt.Lt* 
\.4S.  de  aqua  quond.  quocirca  li  princcps 
ahcui  lu^  conccditm  loco  &aquapubii- 
ca;£diiicandi,  ncmini  per  hoc  inmriam 
kxkl9CJefinu.&*pm.  cumfiio^iaie 
vtarur. 

Ad tcrrium  rcfpon.  iplain  L 3.  C.de rri- 
mn.  JacrtU^i^ ,  lclc  rcflrumcrc ad  ca ,  qua: 
in  terdj  prxiudidum  ,  fiue  detrimen^ 
cum  tion  cendont  :  vtputa  C\  Princeps 
in  Conhharium ,  vel  ad  iimile  aliquod 
o^cium  admiruikandum  delcgillet  u- 
lem ,  qui  vclper  actatem,vel  propterte- 
rum  impcritiam  oneri  fciendo  impar 
fit,  c^c  co  difpur.ire  .in  dignusfit ,  nec 
nc  ,  iucniegij  niAar  rcpuucur.  QiiJp^ 
pnndpali  iudidodeAns  cft  ,  &  po^ 

ceps» 
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ceps ,  minus  idonco  dans  nwgiftr.icum , 
cius  lunul  perfouam  approballc  &  lcgi- 
cmiallc  creditur  /.  sj-ff-  ^  '"^'^- 
iongc  aJitcr  res  fc  habec  mijs,  qu.c  il- 
nc  vUa  lcgitima  coufa  ,  ex  plcniiuJi- 
uc  poceftatis  pec  prmcipcm  ,  in  g:M- 
ue  tciti|  prariudiaum  &  dammnn  fi- 
unc. 

Ad  c^uartum  rcfpond.pontificcm  niil- 
lo  iurc  libi  tantam  arrogarc  potcftattm , 
vt  contraomncs  leges ,  etiajn  luturalcs , 
dilponcrc  polfit:  cumenun  hx  finrdi- 
uina  (]uadam  prouidentia  conftinica: , 
atquc  idcirco  nnmutabilcs  §.pfnulr.  In- 
flitur.  deiur.  natur.  Genrti  &  Ciutl.  non 
poccrit  contra  cas  quicquam  vcl  pon- 
tifcx  ,  vel  Impcrator  conftirucrc  :  i.un 
vcrolcgibusnacurjc,  paulo  fupra  oftcn- 
Himus ,  uitcrdidum  ciic  fuum  alccri  au- 
fcrre. 

Adquintum  rcfpond.  inadduda/.). 
lunfconfultum  allcrcrc,  quodlirncra- 
torcs  non  flilcanc  faciic  nanirihbus  tc- 
ftirucrc,  nifi  conrcnticnce  pacfono,  id 
quod  fanc  noftram  lcntcntiain  confir- 
nui.Cuiacccdicquod  didlio  mft  condi- 
uonulcm  Riciac  dilpofiiioncm  LquiLiu  Ju- 
abH\  *}.quidjm.  de  cond:tton.  <jr  dmoufrA- 
tton.  condino  auccmomnis  c.^dc  torma 
a£kus  ;ac  proindein  d.L2.  vulc  lurilcon- 
fulrus ,  quod  nataLuin  rcftitutio  ,  non 
condinicntc  pacrono  fa*^la,  per  ic  &  ipfo 
ixircfit  nuUa. 

Adlcxtumrefpond.  Ei,qui  c.im  mi- 
nore  contraxir ,  Irac  dcmum  concitto- 
nc  uisqua:fitum  ftiiirccx  coniradu  mi- 
nons  :  nifi  minor  (c  rcftitui  impctraf 
kt  i  quarc  ciun  omins  ,  qui  cum  alio 
contrahit ,  non  dcbcat  cllc  ignarus  c- 
ius  conditionis  /.  qut  (um  alio.  ffi  de  lieg. 
iur.  idcirco  Sc  cum  ,  qui  c«m  minorc 
contr.diit,  dccct  giurum  ellc  conditio- 
nis  cius  ,vt  fi  cx  contr.i£Vu  is  la:fus  fucrit , 
in  inccgium  ac  priftuium  ftacum  rcfti- 
autui. 
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Adlcptimum  rcipoad.  ln^r':)::'tp 
Oipiti  l.  2.dc  itqua  /-.'.lu.  «t*       .igi  dc  o- 
ptR-,pcr  quod  aqii.i  i;i  alicnum  lundum 
cum  damno  doniini  tVi;  .i-'jiiir  oL  tu- 
blicam   vtilttatcm  1  priacipaa 

polic  pr:u.ito  fiumi  auLu^  ,  fi  lioc  tc- 
quirac  vnhtas  &nccc(Iit.is  publica  ,(ab 
rcfufionc  tamcn  »St  rtl;;:'.:UiHV  • 
prcci)  ,  in  proxin^c  kqiitiiri  ti 
prolixc  dcmoi.ft.raL':c'.i  .inKyiuc 
proindc  falLcia  fi:ciuiuai.i£  .a;i.s  inar- 
logarioncs. 

Ado^ium  iJcm  p'.u)c  rc.'*ponden  - 
dum  cft.  Nam  m  dtcl  /.  dc  fiu»:i- 
nilfus.  pcrmictitur  principi  priu.^t:un 
prohibcrc  cx  fiuminc  puDlico  .ic^vam 
duccrc  proptcr  cuidentcm  racioncm,.iar 
proptcr  Rcipublic.r  vtiliiaicm. 

AJ  nonum  rtfjiond.  Icgcm  ciinlcin 
cflc  quidcin  lub  principci  fic  r.imcnvc 
camvcl  abrog.ucvcl  murarc  .ihtcr  non 
pofifit,  quam  li  cuidcns  Rcipublic.  vtili- 
lasjvclncrcdiras  poftulct.  Addc  quod 
ttfiacquififio  rei  lit  iiiris  ciuilis  :  rcit.;- 
mcnacquifitac  rctcntio  fit  uinigcntiuni 
&  narurahs,  a',ffn».Lv..  &  l.zo6.f  .de  ivti- 
^ul  lur. 

Ad  dccimun»  rt  {j>ond.Pnncipcm  non 
elTc  omnibus  indtftin«Slc  Icgibus  iblii- 
tum :  non  ccrcc  n.-ituralibus  ac  diuuiis  ^ 
ac  proindc  contra  lcgcs  nauuales  ,  aut 
diumas  no  poflc  lubdito  ii  principe  quic- 
quar:^  aiifcrn. 

Advndcdmum  rcffiond.  rcgiam  po- 
tcftatcm  nunquamita  fiiilfc  lolutam  & 
plcnariam ,  vt  vi  cius ,  potucnt  rcx  fub- 
ditis  pro  lubitu  ,  ablquc  iufta  caufa, 
fuumaufcrrci  liquidcni  potcft.is  rcguin 
non  eft  ad  malum  &  iniunam  \  lcd  ad 
falutcm  RcipubUco;  .nc  fubdicorumpto- 
tcdiioncm  ab  aliorum  iniuria  ,  compa- 
r.ita:  vndc&pleifituJo  potcft.itis  lcm- 
perintclhgiturdc  poicll.itc  buna&Liu- 
dabih:  ali.isnonpotcftas  forcr,  lcd  ty- 
caiinis. 

Ad 
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Ad  diiodccimum  refpon.  PopuliHTi 
RoJTiannm  pcr  lcgem  regi.im  non  abfo- 
lute  omnc  Impenum,  omncmqiic  potc- 
ftatem  in  principcm  tranftuUllc  ;  led  o- 
mnc  Imperium  ,quod  ipfe  populus  ha- 
Inntjcum  nemo  plus  luns  in  alium  trani- 
fcrrc  poflit ,  quxm  iple  habct :  Atqui  po- 
pu!um  CAm  habuiiic  porcltatcm  in  pri- 
uatorum  atc]j  tlngulorum  ctuium  bona , 
vrpotcntiplisres  corum  ,ilne  lcgituna 
caufa.aufcrre,  nuUibi  legitur. 

Ad  dccimumtcrnum  rclpon.  Pote- 
ftatcm,  quam  Dominus  habecin  feruos, 
cllc  diucrlHIimam  ab  ca  poreftare ,  qium 
princcps  habct  in  (ubditos  :  ficjuidem 
illc  potcftacem  habuitac  ius  vita:&  nc- 
cis  ui  (Iruos,  iic  vr  ob  caulam ,  ctiam  mi- 
nus  graucm  ,  potucrit  Dommus  /er- 
uum  impuneocadcrc;  quod  iancprin- 
cipnn  rubditos  nunquam  licuit.  Quod 
vcru  ad  patriam  potclbtcm ,  compctc- 
bat  quidcm  i«hm  parcntibus  ius  virx 
&  nccis  in  libcros  :  non  tamcn  hcc- 
bat  iplls  bona  hberis  aufcrrc  prjnc.  Ir- 
Jftfnr.  (juil/us  mn  ttl  ptrinijfum  futerc  te- 
Jlamfnr.  Vlquc  adeo  vt  ncc  cxhcrcda- 
re  porucrint  hbcros  fine  caula  ,  lcgi- 
bus  probara  /.  n.de  Itbr  &  ptjlh:an,  hered. 
t  ijh/u. 

Ad  decimumqiurrum  rclpond.  pu- 
bhcum  filcifuiorcm  ,  vt&  Rcipublic.t 
vnhtacem  in  cauG  cllc ,  quod  ilh  >  qui  rcs 
ahcnas  a  filco  cmunr ,  ftatim  fiant  domi- 
niillarum  rerum,ac  vctcrcs  domuurc- 
rum  fiiarum  dominio  exuantur  ;  quo 
lcilicct  magis  homincs  ad  rcs  filco  dcla- 
tas ,  einendas  allici.inrur ,  li  dc  rci  domi- 
nioconfcilim  fccuri  e/flaantur  Is  C  de 
qu,tdrienn  prsfiripr.  Quanquam  non 
limplicirer  ,  ncc  omnimodo  priftini 
Domini  fuo  dominio  dcfraudcnrur  ; 
cum  ipfis  intra  qua<!ricnnium  aducr- 
fus  fifc;im  detur  adio,  intra  quodtcm- 
pus  ,  li  luns  fui  perfccutioncm  ncgli- 
gant ,  culpa  lanc  ipfis  impurabirur,  & 
conlcquencer  damnom  ,  quod  lua  cui- 
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pa  fcntiunt ,  ne  quidcm  (catire  intcl^- 
gentur. 

Ad  dccimumquinmm  relpon.  Prin- 
cipem  elle  Dominum  mundi  ,  quoad 
uirililidlionem  &c  protedioncm  \  non 
ctiorn  quoad  proprictatcm  fingularum 
rcruin.  Qupd  vcro  in  d.L  bene  a  Zenotu. 
dicitur ,  omniaeflc  Pnncipis ;  id  non  in- 
tclligendum  cftdc  omnibus  mdifcruni- 
natun  fubdicorum  bonis  ,  lcd  dc  Patri- 
moniahbus  tanrum  5c  Fifcahbus  ,  dc 
quibus  ibidem  ex  profeilb  agit  Impe- 
rator. 

Ad  poftremum  varie  rc(p.  Nam  pri- 
mo  Phjlippus  Melanthon.  tn  Etbic.  lu- 
railla  Regis,  qux  rcccnlcntur  a  Samu- 
clc ,  rcfcit  ad  cribuca&  ad  alia  oncra  rc- 
alia  &  pcrlbnalia,  quibus  oncrant  Rc- 
ces  (iios  fubditos  Iblennicer  iu- 
Ik. 

Sccundo  rclpondet  Lyranus  i  lUum 
locum  Samuclis  accipicndum  elle  dc 
cafu  ncceflitatis.  Scdvcrior  cft  liloruin 
lcnrciuia,  qui  iniUo  Samuchs  loco  fti- 
tuuiu  dcfcnbi  morcs  Rcgis  futuri  non 
qui  ipfura  doccant ,  led  qui  Monar- 
chis,  \  t  pUirimum  fint  famiharcs,  qua 
dc  rc  audiamus  infigncs  duos  ac  prx- 
c]:iros  lajr.u'um  litcranim  intcrprc- 
tC5  in  hunc  ipfum  locum  Samuc- 
lis. 

loanncs  Brcntuis  ,  Auguftanx  con- 
fcllionis  Theologus  in  d.  (jp.  S.  Honiil. 
27.  m  ha'C  \crba  Icribii  :  quid  4udie,  in- 
tjuit:  lus  ne  eii  agros  liunan  auftrre  ,  &  o. 
p(i  eoruni  attenuare  &  conftrre  ad  fuos 
mir.ijlros  ?  htsnt  tli  Alttnis  fttuii  q;  lunien- 
tts  ad  ju.t  opetA  pcrfiiienda  vioUnttr  vtt  ? 
Itisne  (ft  fiibditcs  fuos  ovinmo  feruilittr  ha- 
bere  ;  a.ieo(jue  tpannice  opprimen  ?  Hxc 
cnmi  in  tectnjhido  Regu  tura  Sanw.el com' 
me}nor,tt  :  at  hzc  poriut  miutiam  ,  vio^.en- 
tiani  &  trrjmmdem  ,  quam  lut  quit  dixe- 
rit :  cuT  igitur  Samuel ,  lujfu  Domtm  ,  hxe 
non  iniuriam  potius  Rtpu  quam  lusvocat? 
Isihil  ti  htt  res  torquibtt  fi  ohpruts  quos 

Samuel 


Dl  IVSTITIA  ET 

Smtuel  AHoqudtur.    Non  etim  nunc  Regem 
inftttutt ,  tjuod  viddnet  Ugitinuim  (jr  diut- 
numcimoffictum  fiterga populum:  fed  cum 
populo  fermonem  fMtt ,  eumque  doiet ,  quid 
tpfi  a  Rege  fereudum  &  abfyue  vUa  violen- 
td  recufAtione  libtr.tndtnn  fit.  Etentm  fi  ad 
Regem  orationem  hdlruijfet,  de  efficio  Regio, 
ntmtrum  proptfitijfet  ei  exempljtr  Regis  m 
lege  Dommi  defiriptL    Admonuijfet  vt  non 
tnuUipltcet  fibi  e<juos  ,  non  reducar  populum 
tHJigjptum :  nonhabeat  plwesvxorcs,  qu£ 
decipiant  animum  em  ,  nec  paret  fibt  tnt- 
menfam  vtm  auri  &  argenti  ,  fed  habeat  Ex- 
emplar  Regtt  fecum  &  legat  lUud  omntbm 
ditbm  vita  fua  ,  vt  difcat  timere  Dotiiintm 
Deum  fuum ,  &  cufiodhe  verbum  &  cere- 
monioi  tim,  qua  tn  lege  pracepta  funt :  nec 
eleuetur  cor  eim  m  fuperbiam  contra  fratres 
fiios ,  nrque  decltnet  in  partem  dexteram, 
yel  finfiram.  Hac  Samuel  Regt  tnculcajfet : 
nam  hanc  boni  RegU  tmagtnem  lex  Domtni 
dcfiribit  :  nimc  autem  popttlum  alloquttur 
&  officium  popult  erga  Regem  edocet :  cru- 
delem  ergo  tyrannidem  tn  fubditos  tm  Regit 
recat .  non  quod  pio  Regi  ea  tjrannide  in  fub  • 
ditos  fuos  grajfari  Itceat  \fed  quod  fubdttt  Re- 
gem  fuper  fe  eligtntes  &Domiiium  tpjicon- 
fitenfcs  iuretalem  tj/ramtdemfeTre dtbeanti 
ncc  Itceateis.vt  violenttr  refifiant,  Hadenm 
Brent. 

Iiicandem  fcre  (ciitenriam  rcribitcc- 
iam  Lucas  oftander  m  Commcnt.  fupr.  di^. 
(ap.S.  Verum  tamen ,  inquit ,  prim  contefta- 
re  eas  { Ifraeittas  )  &  pradtceis  tm  Regis ,  qtti 
Rtgnaturmen  Jupcreos  ,  id  cH,  comincmora 
illu ,  qui  foleant  ejfe  fere  Regum  morcs  quo 
modo  foleant  fkbditos  traSare. 
d)<r^on<g/  8ilrfr<ntnnb^crrn  ®c- 

(raiicf)  fcij  /  ( tudicium  emm  hoc  Uco ,  vt  & 
al^s  firiptura  tocts  moremvelmodum  fgtnji- 
c«t,^uoaltqutd  fierifalet)  dtfcribuntur  au- 
tcm  paulopofi  Regis  meresnon  qui  i^fumdo. 
ceant ;  fed  qtit  Monarchis  vt  plurtmum  fint 
familiares.  idque  facit  Samuei ,  vt  popu 
butd  commenmatione  priculorum  &  oiic 
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rum,ajbihoconfilio  petend;  Regifdefifiat,  vet 
certepoftea  fibi  ipfi  calamttates  fuas  acceptm 
ferat.  Hxc  illc. 

Etfincrcfpon/ionemhanc  mirecon-  > 
firmat,  quod  Detiteron.17.  pij  Rcgisoin- 
ciumlongcalitcri  Dommodclcnhitur, 
quod  vidch\vc  Rcx  non  dcbcit  habcre 
argenti&rauri  immcnlipondcra,ncc  dc- 
bcat  cor  cius  cleuori  in  (iipcrbum  iu-  cr 
fratres  fuos. 

Dcinde  fi  hoc  vcri  Rcgis  ius  d:  offu 
ciumfuillct,  quod  depingtcur  i.Satituel 
cap.ig.  ablquc  dubio  Achabus ,  ob  Na- 
bochi  vincaiu  direpcam  rcprchcn(us,pro 
(e  allcgailet,  &:iurc  optimo  vmc^an  di- 
ripcrc  potuiflct,  vel  rcriftcntem  Nabo- 
thum  intcrficcrc. 

Nec  obftat  hmc ,  quod  populus  dicir 
ip(c  ad  Samuclcm :  pone  nobts  Regem ,  fic- 
ut  omncs  gentes :  rcges  autcm  genrmm  ca- 
les  proculdubio  fuermt  ,  quibus  edirt 
pro  ratione  voluntas.  Rc/p.  Nam  verba 
illa  (  ponc  nobis  Regcm ,  ficut  omncs 
gcntcs )  non  itaaccipi  dcbent ,  qiufi  po- 
pnlus  KrachncuscalcmvolueritRcgcra, 
qualcm  citcra:  habcant  gcntes,(cd  quod 
(olum  ca^fcr.irum  gcntium  cxcmplo  Re- 
gcm  iibi  po(uwrinti  lcd  abiquc  dubiota- 
lcm ,  quaiem  Dcus  dclcriplcrat  Deutero. 
ly.Dcmde  nondum  probamm eft,reli- 
quarum  gentium  talcs  fluirc  Rcgcs ,  qui 
tantamdnim  (ubditormn  bona  vfurpa- 
rintpotcfbtcm,quibulquc  pro  rationc 
fucric  voluntas :  ncc  cnun  facilc  vipiam 
populus  adco  amcns  repcrictur  ,  qui 
tancam  vnquam  dcfcrat  Pdncipi  pote-  «^" 
ftatcm  i  cum  imo  pojuilus  (cmpcr  po-  ^'P'  f""'' 
ncre  (oleat   aliquas  Pnnapibus  Ic-^"'^'"* 
Gcs  ,  vltra  qius  rllt';  progrcdi  non 

celiitate 

Cum  igitur ,  vc  modo  prolivc  fliit  dc-  f'*^'"^'*"* 
monftranmi ,  PrijKcp, ,  cx  plcmtudi-  F*^""^ 
ne  potcftatis  fu.r  ,  ("ubdicis  non  poflit  "^t^y^' 
('umii  au("crrc,quxritur,amic  igitur  vcl  ^"'"''"^l 
K  lunc,''^''^^' 


VoLTMlNtS  I.  DlSPVTATlOMIS  t 

tunc ,  qiiando  id  vel  Rcipublicx  ncccl-  6.  In  omnibus  cafibus  fiib  titulo 

fitas  poftiiLir.vei  vcilicas  iuadec,  Pnnceps  Cod.pr»  qiubm  cauf.  ftruu.  fr$  frdtn.  faui 

pttuacoccmiuamautiusqtiaefitumauKr  propcer  vdlhaRm  pubUcam  h  mana 

r^velimminuere.                       '  Donuncnim  ,  ipHs  ecioin  inuids  Ube- 

Af&rmaduam  plerique  ampleAnnp  ranrur ,  &  hbcrratc  donanrur ,  6c  per 

tur.  confcquens  cioininuim  in  leruos ,  Do- 

'   i.Quia  fauor  Reipublica;  tantus  Cit  >  vc  minis  inuitis ,  propcec  commodum  pu- 

inerico  vdlirad  ac  coromodo  priuaco  blicum,  Prindpis  fado,aufcmir(  pu- 

antcponi  debeat;coquo<i,Ciccronc  rc-  blice  quippe  inrcrcft  ,  mulros  inuiciri 

ftc,  lakis  RcipubL iuprcma lexelle  dc-  quibulcuK:^uc  prami)s  ad  crimma  um 

bcat..  dclibata,ciuujucLjentrisaliatietegcnda, 

z.  Qig^  m  LUuim  iuf.it  ttoEt*  pro-  quo  lcgicimis  paetiis  vindican&coerce- 

ponitur  »  pcaeilia  ctan«  Rhenum  lita ,  ri  pomnc ,  Iqpr  fwiM,  $.  fiami»,ff,si  L, 

qi'.T  priuarorum  furranr  ,  pr.Eccpro  Aquiban:. 

pruiapali ,  pacimi  dillratba ,  parcmv  n  c-  7.  In  /  z.Cod.d  cemm.  retutn  altenAtm, 

tBtsam  in  pnemia.  Itii0e  aillgnata :  hoc  ^•'^ poileilioncm  ,  vel  funduro  co- 

propcer  publicam  vdlitaKm  bdtttsxi  eC-  cum  ,  qucm  cum  priuaco  communcn\ 

lc  indc  apparer ,  quia  prxdia  ,  vctcra-  h.ibcba.r, locioinuito,dilb-\hcrcpotell: 

nis  daca  idcirco  luerunc ,  quo  alaoius  Acprmdeobpubhcumhlcihuiorcm.ius 

&  cura  incendori  RempubUcam  defen-  acdominiumccrtio,  quancumuisinuico,  ■ 

derenc  adiroicur.. 

i.  In  l.fivnbtrjttnn.if.fflde  reivtndicAt  Dcniqnccnin  tni:f;!icpro  CiluceRci- 

iudcmrekrc  Vlpiajius,  agnim  domino  pubhcx  morrcm  oppctcrc  Iponte  dc- 

adeinptum&  miUtibus  alligiiacum fii-  beac,  prouc  Cicccoaic ,  Itb  i.de  legihiu. 

ifle. .  R^mkd  nnm  faaui^tmtAtm  «ff ,  ^« « 

4.  In  1.2.  §.  Caput  air.  f.  de  aqua  pluu  qua  mort ,  &  cuin$tM9S  dare  &  omnta  nv- 

arccfid,  cx  rcntentiaCalli)  rdicncur,  quod  Jha  ponrrt&  quafi  confecr.it  e  debemu!.  Ft 

li  pubhca  authoiitas ,  hoc  eft  Prtnccps  idcm  tib,s-  dt  fiiulius  y  LtudMtdui  tst ,  in- 

vd  Senacus  aUcui  jacnkacem  •  dedcrit  qnit-,     tntrttm  ^petit  ff»  Republ.  qiu 

opusaUquodinftiruendi,  pcrquodaqt  a  docet  cbaricfenrtSe  ptarimn  n§btt ,  quam: 

inalicnum  fundinn  cmn  damnoDomi-  nofmettpfos.  Cum  igitur  pro  RepubH- 

niimmictacur,  vela<.}ua- auercendicgra-  ca  langumem  quuquc  prohmdcrc  ce- 

daiegnladcer  adio  de  qua  phinia  con-  neatuf ,  quanto  roagis  obligmis  erir  ad . 

codarar  :  in  faac.aiiicm  fpcde  iddrco  honacaduca,  quibus  vita  honunis  lon-- 

dcnepcrur  ,  quia  opns ,  rer  quod  inv  gc eft pccciofior ,  pro  (alucc&iiicohuni-- 

micaturaqua.pubUcaautJiontaiehcha-  tatc  Rap.cxpciidcnda. . 

ftnm. .  Veruncamen ,  quod  obrnea'fltcawm  > 

ExquocolU^eproroptumcft,quod  etiani ,  vel  vciUtacem  pubhcam  Prtnd- 

pttbhca  authoriras ,  hoccft  Pnnccj  s  ob  pi  non  hceat  priuato  luum  fubtrahcrc , 

poUicam  neccliitacem  vel  vcUiuccm  niii  iufto  rchiib  preao ,  non  loium  x- 

conoedere  poflic ,  cum  detrimenco  do-  quius  ac  hiunanius ,  ied  verius  ctiam  at- 

mimaUquidiroroiccete.  .  qpe  iuds.iatiom  conueniendus  .vido» 

f.  In  Lp.&Li^C.deoper.piik'.  pcrvait-  tuf. 

ricuc  cTdifiaapnuatadirui ,  proj  ieropc-  i.  Nam  pnmo  iniquiini  lV  iniurio- 

ca  publica  extruda  vtihtaccmquc  pu-  iiim  foret,  vt  cumiachjra  &:uicoaHuo- 

Uioun..  do  vnitts  >  anc  qttonuKbm  dnniaiac  d- 

ttinnv. 
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De  Ivstitia  et 

uium>non  cciam  vmuerfbrum»  publi- 
XX  neceffitui  vdlnari  iubuenirecar : 
cum  vt  vdHeu  &«oinniodiiin  efkvni- 

uerfbnim,  itaquoque  arquiflimum  fir, 
vt  non  quorundam  duncaxac  aumm  » 
fed  vnttterfbnim  tc  acque  opera  qu«- 
ratur  ac  parctur  :  cum  &  haec  fitnani- 
IX  Lx  iuftiflima  &  a:quifTun;i  ,  vr  cum 
icquantur  incommocla  ,  qucm  com- 
moda  iequuncur,  L  ficHndiim  lo.gidtre' 
jnLmr. 

1.  Acccdit  ,  quod  iiemo  debcat 
alterius  caula  prxgrauan ,  (dp.  mn  debet 
dtrwtU  mr.m jfixt.  lam  vcro  ,  ft  ob  ne- 
ceimatem ,  vel  vdlitatem  pnblicamquis 
k  re  (iu  pcllercrur ,  prxgrauarctur  vtique 
altenus  jConciuium  videlicct,  caula,vt 
qm  neceiltcacem  pubiicam  iolus  fccrc 
cogciecur,  quam  tamen  ipfe  fi>lus  non 
comroenuc 

^ .  Si  filius  ob  Patrcm  Sc  c  diiicrfo  pa- 
ccr  propcer  Alium  quicquam  lcntire  m- 
conunodi  ncm  cenetur  >  multo  minus 
ob  Inos  conciucs  quiiquam  tenelucur 
quicquam  luftiiicrc  damni :  cum  multo 
maior  Qc  arclior  iic  uitcr  Patrcm  Sc  fi- 
lium>quaminter  conciues  coninn6tio: 
fiquidem  P&ter  8c  Filius  pro  vna  habcn- 
tur  pcrfbna  l.fin.  C.de  im{>ub.  &ali)i  fubft. 
Etpateracfilius  mlecundo  iiununjcib- 
ciccatis  gradu ,  ciuis  vero  cnm  conctue 
in  iepdmo  demum  flc  confticutus :  ac- 
quiverum  cftpriu? ,  quod  ncmpc  filius 
pro  parre  non  tcncatur  cjuicquam  lufter- 
rcmcommodi  /•/.  tit.CnejilmptopAtre. 
Ergo&poderius;  acconlequenter  non 
poceft  Princeps  ,  boni  publici  caufa  , 
quicqiuunpriuaco  aufetrcauceum  prx- 
grauare. 

4.  AdluKfiedamtunc»ciimcxcon- 
CcaAOiCum  ciuirace  vclvniuerficate  ini- 
co,ciues  limllarim  obligantur,nonob- 
lieantur  lingulj  iniolidumj  ied  quiique 
iikffum  pco  virili  parce,  multo  minus 
tunc ,  qnando  duis  plane  non  eft  ob- 
%atas,exigetuiab  iplbqaicquam  vltca 
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vinlem  porrioncm :  at  vcrum  ert:  priiis 
ex  omnium  confeflione:  crgo  fequitur 
pofterius. 

f.  Acccdir  rcxrns  .iperriflimus  mleg. 
vtndttor.i},^.i.ff.(omm.prsd.  in  quo  \'lpi- 
annsverbisdiMrrisfcnbit:  fimagro^ 
eium  /btt  U^ctut,  ttmc  muito  iA#D»m»- 
no  tteminem  po/fe  Uptdem  c^c  kre  ,  nec  pri- 
uato,  nec  pubLco  nonnne,  nifi  pnus  pro  hoc 
fidarium  Domino  pr*fiet.  Vndc  profcdo , 
lucemeridiana  cbriuseluoetbc,  necpu- 
blico  nominc ,  fiue ,  quodidem  cft ,  pro- 
ptcr  vtilir.ncin  vcl  ncccflitatem  pubii- 
cam  ,qLucquam  priuato  aufcrn  pollc.mli 
iuftorefutopredo. 

6.  Idem  plane  cuindt  quo<pie  t.  2.  C 
pro  quibus  CMiffirnir.  pro prsm.  in  qua  fer- 
ui ,  qui  monccanos  adulcennos  in  pu- 
bticum  defenmt .  UbeRace  donan- 
rur ,  inuicis  edam  DotniiXs ;  fic  camert, 
vt  ipft  Domini  prcdum  ex  fifco  cedpi- 
ant. 

7.  Atque  Inic  celcrri  debent  rcgube 
illa:iuris,exmedioiure  naturx&  .xqui- 

tace  dcfumprnr,  quod  ncino  fic  Lrilcn- 
Aus.Lio.ff.de  lufiit.  c~  lur.  %  laftitu.  tod.  tit. 
nec  quilquam  locupl  c  can  dcbear  cum  al- 
terius  dctnment<>li.^.ff.de(on4U!i.  indeb. 
I206.ff.de  Reg  wr.iicquc  qnifquam  fine  cul 
pa  lua  rc  lua ,  liioquc  lurc  priuari  dcbear, 
dLiudtregMr.  kdluumciuquc  rnbui  o- 
porceac.' 

Ec  qiumuis  refjjondeatur ,  ob  publi- 
cam  ncccfnratcm  arcgulis  iuri^  icccJi: 
non  tamcn  cxilbmo  cantum  cllc  Rci- 
publicae  cauCun,  vteiusgraria  leges  lu- 
rurxatque  xquitads  n^ulxviolari  pof^ 
fint  ,  vDi  quacmiquc  raf  onc  (artx  tc- 
d«c  conlcruari  qucunt ,  vt  hic  ,  fi  dt 
cui  res  adcmpa  cil  ,  vcl  qui  damnum 
paflusfiiilt  id  re^ciatur  vd  concribu^ 
rionc  conduium ,  vel  cx  filcoReipu- 
bliur. 

8*  Confimut  daiique  banc  icnten- 
tiamnonparum$.)fM./M||?/  dtbkqaifiii  vr/ 
etSen»  m.fiM,   Vbi  cum  D.  Fio  Anto- 
K  a  nino 


nuiolullmiajiii.s  apcrtc  teilaiur,  Kemtat 
bmmuiu  m  funm  JttraheHdum ;  &idco, 
ccriRtJjJiibl.  uucrlit,  Dominos  m  lcr- 
uos  fuoii  vltri  nioJum  loriuentcs ,  lctuos 
«iilUalicrc ,  aJ  Iu:c  taincn  non  aliter  ipfos 
ccgcndoii  ,  c^iuini  lullo  rctufo  prccio. 
Ncc  naagnopcic  ii.fr.^;mcuc  hu:c  lcn- 
tcnri.c ,  <]U.v  in  coutrariuiti  fticrunt  lupta 
a%lducb.  --^fc 

Qi^i04.1  ci i.MU .ul  p  i<iium , rf  fpon.  Sa- 
lutcm  quiaciu  Rcipublica;  .nuckTvii- 
tlam  commodo  pruiato  ;  vcruntamen 
exintic  noiilci^ui,  quod  ob  bonum  pu- 
blicumpuu.^tus  rclua  ijioliari  poliit,v- 
bi  pr.Tlcrtim  .ibltjuc  cius  incommodo 
aliicr  Rcipubl.  confuli  &  fuccurri  quac- 
ac :  i.\  quod  liic  ficri  hoc  inodo  pollc , 
dca^onftr.imnni^  ,  li  coiitribuciouc  ci- 
uuiiTJ ,  vcl  c  hioj  d.niiiuun  iili  uclarcia- 
cur. 

AA  iccunclimi  rcfj-^on.  In  .illegata  /. 
iuf.de  eiitcl.  PrxJia  Lucij  Titij  ,  rrans 
Rhcnum  poilca  ,  m»n  idcirco  ftiillc 
parcun  rinjctp.ili  luillouc  dulraiSta, 
p.UTim  milinbus  allic;iuta  ,  cjuia  id 
RcinubIu:a'vuUtJsaut  ncccflius  cxcee- 
ric;l>d  quunoc  ctr.ptor*!. ,  huc  Doniiiu 
dut'-lum  pro.iicrucric. 

Ad  tcrtium.  relpon..  lu  /.  f^.^^  A  r«  nn  • 
dk.  iniilumdcpubiica  nccelsitatc,veLv- 
nUcJtc  hcrivci;bum  •,  (cd  llmphatcr  di- 
ci  agrum  inuTiOUs  ariignatum  fli:tlc  ^ 
hoc  autcm  vcrilimjlc  elfc ,  fodura  cllc 
ob  rcboliKViCm  ,  ila  propier  dcfcQi- 
oiicm  a  !u^o  Impcrij  H.omani  ,  cum 
cx  lurionjs  conftct ,  iitipp.  fubditis  rc- 
fhidarijs  dcuidis,  .'igro.sadiiViciCTjih- 
nbutt|uc,  qui  bonam  ac  frreniLam  na- 
uannr  opcvam  ,  atsignaic  courucuillc, 
prout^'irg.f.t'<r|».i.  .fU^tuin  .Mantuanum 
mii;nbus,proptci-  dcfectionem  Mancua- 
norum ,  ab  Aui;uil:o  dilinburum ,  coii- 
qucrirui". 

Et  hcct  Harprccht.  in  priw.lnfiir.de  re- 
fumdiuif.nk3n.i02.  hanciblutioncm  pro- 
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ptcrca  rcijciat ,  quod  iiU ,  cui  agcr  ccat 
adcmpnis  dicatur  ,  modicum  ,  hontv 
rib  i^ratia,  datum  :  li  auccm  ob  crimcu 
.igro  pnuatus  fuillcc  ,  nihil  ci  honorii. 
Ciula  datiuii  cllct ,  leg.  f.  Cod.  de  L  lul. 
M4ielf.ir.  1  lac  tamcn  utionc  relponllo 
ncm  noftram  mimmc  infnngi  txifti- 
mo. 

Idco  enim  m  ea  lcgc  dicitur  alii^uid 
pollcilori  honoris  caulad.uumjijuiacum 
ob  cnmcn  potu!llct,iurc,totoagropn'i.i 
tif  idcirco  t]uicc|uid  ipfi  datur,iJ  honoris 
Pnncipis  gtatiaiuon  .iliqua  lulbtia*  tcgw- 
hcogcntc  i  aiixm ,  luaum  non  precium 
arftimandum  eftX^ 

Quin&:politoc(>^,  non  tamcn  con- 
celTo ,  cjuo.i  in  oppolit».!  //.agcr  non  fu- 
crit  proptcr  ilciicciim  pdllcftoii  adcm- 
ptiis.  NihiloramcniT»ai»is  liyueiuixno- 
ilr.T  aduci  tab:tur :  quoniam  coiV^cdimus 
obpublic.irn  vuiiiatcm  priuato  q^Jidcm 
luum  aufcrri  poife ,  fed  ita tamcn ,  wc i'»- 
ftum  rcrund.uur  precium,  dicl.  l  2.(!iod» 
pro  qtiiliu  cakf.ferm.  A.tcjui  u\  d.  i. 
dicum  ponclfori  dicitur  pro  fund 
cflc  datum  :  mo«Ucura  vcro  idcu: 
c)uuKioii':c  (Ii^aihc.it  ,  ciuod  luftum  , 
c|Uod  modciatum  ,  Ivu  cjuod  ar^iuua- 
lens,  Vtapud Ciccroncm  ^Je  le»ib  qu  r 
cumpopulo,  qua^^quc  inpatribus  .igun- 
tur,  modicv  fiinto.  Et  idtm  Cicero  de 
Sencdutc:  cxcrv.-it.iri(ii!ibiib  niodicis 

tClldlUTL 

Ad  cjuartum  rci|)on.  Quauuus  ci ,  cva 
pcr  immilTioncm  aqux  pubhco  opci  e 
cLunnur.id.mir,non  fompetat  a^lio  de 
aquaaucrtcnda.,  idquod  (olum  probai</. 
^.Crf/Ji/if.R.clbrucioncm  t.unen  &rcconv 
pciacioncm  damni  dati  ci  debcri,.xquu'n 
^ciuftum  eft.. 

Ad  cpuntuni  rcipoti.  a:diiicia  priu.i- 
taduuipoftc ,  qu.uido  id  Rcipuhlics  ne- 
cclsitas  Hi  vtUixas  rcquint  j  lic  tamcn  , 
vt  cLinini  accepti  rccompcnlauoncm 
icntuc  ,  cuius  ardcs  diruiiLv  Ricnuit 
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V.t  quanquam  hoc  in  addudbs  lcgibus  iii,  dc  quo  nutic  lo^uimar  ,  cui ,  cum  ' 

non  exprunatur,  ex  fiindaincntis  tamcn  ommum  ciu'um  contributione  occurri 

noilris,modoaddudli5  clarc  id  euincitm.  poflit,  vniisccrrc  eo  lulus  prrrgrauarino 

Ad  fextum  refp.  ln  tot.  ttt.  C  pro  qmbus  debct. 
#<«;Cy<m.  Seruos  mdicaiucs  monecanos       Quaicnus  vero  contu\dus  principis 

adulterinos  ,  ita  muitis  Dominis  Iiber-  fitiex,  njrradicciur. 
catedonan,  vtDommi  illorum  precium 

^  fiTco  conicquantur  ,  vt  exprefle  Con-  R  f.  S  O  L  V  y  l  O    1  H  L  S  }  S 
ftantinus  Gnciuitin  L  2.  Cod.  d.  ttt.  planc  Sext<t. 
llcut  cx  conflicutionc  D.  Pij ,  coguntuc 

Domini,quivltramovJum  inlcruosluos  TH  Tii  vcro  principis  potcft.is  non  ita  J-"^' 

feuicrint,  ob  bonum  publicmn,  bonis  X-«  kgibus  fitlolut.i,vtdcbom5rubdi-  QH.*?^^ 

&  a:quis  condinonibus  ,  feruosfuos  lic  rorum  pro  arbitrio  {btuerc  valeat,  ve-  ^2/"*''" 

venderc  ,  vt  precium  ipfis  detur  ,  §.  rum  t.imen  eft  legibus  principem  ellc  fo-  pf'"^*P*^ 

fn,  Inibtut.  de  bu  qu  fiu  reLdJient  lUfii  Iutu,vcrunu.amenfubdiftin6lione:n.im/^  ''^'^ 

yi/U,  primo  lcgibusnaturalib'*  ac  diumis  prin-/*^"^'** ' 

Ad  lcptimum  rctp.  in  d.  L  2.  C.  dt  cont'  cipem  elle  adftriclum  extra  omnem  du- 

merc.  rerwnahenat.  pra:(upponcndum  cl-  bitationis  .Jeainjjofitum  ellc  videtur. 
le ,  fiicuni  prius  locnnn  rcquiiunire ,  vrru        i.  Pcpulus  liquidc  Romanus  omnc 

iplc  velitemcrep.irtemfilcinecnc,  cum-  imperium  luum  in  Impcratorcm  trans- 

que  eracre  rccul.illc :  hoc  cnim  p.ido  d.  /.  ferens,folucrc  princi^era  lcgibus  natura; 

Z.&  L  vmc.  Cod.  dt  vendtt.  rer.jifcil.  vulgo  non  potuit,quibu5  ipic  erat  julftr idlus. 
Do»ttorcs  decbrant.  Deindc  rcfpondcri       i.  Dcinde  ciun  legcs  naruralcs,  duii- 

poteft  ,  quod  fiicus  rem  totam  ,  qua:  r.nqu.^uiam  prouidentu  conftituta: ,  firit 

pro  p.u-tc  laiirum  cius  cil ,  diltrahere  pof-  immut.ibiIes,idco  vircs  fuas  in  omncs  o- 

iit,  id  pcr  modum cc:".dcnda'  lcgis  hcri,  mninohommcscxcrunt.^./frfcT/J^tw*»- 

cui  Icgi  tacitc  quilquc  qui  lura  ciuitatis  lsttlnil.de  ikrenAt.gtnt.  &ciuiL 
aut  municipij  conleqiutur  ,  allcntitur.       j,  IniupcrIexn.uura:infcriptaeftcor- 

Vt  ira  propter  confcnlum  t.icitum :  non  dibus  omnium  hominum  Rcm4n.c.2.v.t4. 

autem  cfncaoa  aut  opcratione  immcnfi  &  //.omnibulquc  hominibus  dara  &  lata 

imperij  ac  folutac  potclbiib  ab  aliquo  rcs  cft ,  L  emnes ,  f.f.  detuft.  &  lure.  Igitur  & 

auk-ratur.  principi.  • 

Adpoftr.:mumrcfpondetur :  Vmim-       4.  PritcrcA,  quoad  lus  naturalc,  o- 

qucmque  ciumm  tcncri  qiiidem  prola-  mJKS  hormnes  xqualis  funtlortis&co- 

luce  Rcip.  mortein  oppetcrc :  ad  hoc  ra-  ditionis ,  /.  quod Mrinct ie  R.  xur.  % .  2.1nn.de 

nicn  non  vnum  fikcm ,  lcd  omnes  ad  1-  iur.nAt gent.  &  cml pr  Inft  de  Ubertm, 
dcm  periculum  fubcunduni  idemque  iu-       j, ,  Quin  &  Deus  ipfe  pra:cipit ,  vt  Rcx 

commodum  fiifFerendum ,  pcrxquc  ob-  Ifraelis ,  lcdens  m  folio  regni  lui ,  defcri- 

ligatos  clfc-  Qupd  li  autem  vmus  lal-  hat  fibi  Dcuccronomiura  in  volumeu, 

rcm  inortcReipubl.  fuccunipoteftj  ne-  accipiais  cxcmplar  a  laccrdotibus  Lc- 

mo  c  ciuibus  ad  id  compcUendus  j  lcd  uitici  tnbus  &c  habeat  fecum  ,  lcgai- 

adhoc  gloria:  potius  ac  virturispr.Emiis  que  illud  omnihus  diebus  vitae  fui  vt 

prouocandus  &:aUidenduscft,cuiusrei  difcat  timere. Dominum  fiium  ,  8c  cu- 

cxcmplum  pra:buit  Marais  Currius  4-  ftodirc  verba  &  ccrcmonias  eius ,  quae 

pud  Liuium  ,  &  Horatius  apud  Haly-  inlegepra:ccptafunt:atpIurimainDcu- 

fiariufs.  Alu  vcco  racio  cft  huius  dam-  ccronomio  pra:faipta  &  prsecepta,  ctc  ia- 

K  3^  teju^ 
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^ontc,iIcut  ingcnuum  animum  ache-  vis  (ecujiiium  lt:t;cs  viuant,  vt  in  t/. 

roicumdecet,  prxftaie  debcat.  fiti.  Injl.quib.  mod.  ttjljm.  ntfiim.  L  j.  C.  de 

Scd&  hatc  opimonon  iniuru  reiia-  teftttm.  l.  Prtnceps ,  ff.  delegtbm.  AJ  fun- 

tur :  tum  quod  a  quonindam  legum  ob-  damcntum  vero  Donclh  rcfpondctur; 

fcruationePnnccpspenitus,ari.|ueiiito-  principes  non  velle  fe  neccfritatc  lcgi- 

tum  fit  hbcr,  /.i/  jf.  de nwium  vtnd,  I.  quod  bus  acillric^os ;  lcd  ipfis  luaptc  Iponte 

frmctpl,s6.ffdeteg4t.2.T}xmcx.uxx\avn3A.  obtcmperare  ,  non  coada  necemtate; 

inuitus  quoque  Princeps  cogi  poflit  atl  /cd  voluntario  obfequio  ,  quoniam  m 

legum,  quibus  tenetur obferuantiam,  cii  locis  proxime  citatis  aperte  fatentur , 

ciconftitutus  ruludcx  IcgitUTiusjCotam  quod  hcet  vclint  (ecundum  lcgcs  vi- 

quoconucninpoflitjnempeEIedorPa-  ucre,  non  tamen  ilh  fint  adftncb.  Sic 

latinus ,  vt  conftat  ex  Aurea  Bulla  Caroh  ctiam  luftinian.  heet  legibm  ,  inquit ,  /5- 

IV.twmDiccfjMnt^^pfaf^jraffin/^.p/f.  luti  ftmuf,  attamen  legtbm  viuimus,  d.  §. 

Idque  ipfum  quoque  iatis  abundequc  c6-  fin.  Et  Alexandcr  Imperator  m  d.  l.  j. 

probat  cxempium  Wenccflai,qui  Impe-  C.  de  teilam.  licet  lex  imperij  (olcnnibus 

no  remotus  hiic  ab  Eledof ibus,referen-  iuris  Imperatorcm  loluerit  :  nihil  la- 

teVoUterr.Ub  S3.z\im(]uoddif^<^iohxc  men  tam  propnum  Imperi^  cft,  qium 

Scholafticorum  iiuUibi  in  lure  noftro  fu-  lcgibus  viuere. 

detur,  icd  potius  ucfellatur  per  Lji.ff.de  IL  Vt  proinde  voluntas  illa  prindpum, 

Tum  denique  quod  fi  quid  hoc  argume-  qua  legibus  viucre  volunt.ipns  neceflita- 

rum  concludcret,  fimul  ctiam  cfhceret,  tem  legis  non  imponat:  cum  non quiuis 

Priiicipcm  nacurahbus  &  gentium  Icgi-  voluntas  principis  Icx  fit,  (ed  iila  tantum, 

bus  circ  folucum.  quam  &  ipfe  pruKcps  vun  &neceirua- 

Tercia  opinio  eft  Donelh  ,  qui  lib.  tcm  Icgis  naberc  voluit. 

t.  (9m.  17.  Prmcipem  quidcm  ait  legi-  Quarto  funt ,  qui  Imperatorem  quidc 

bus  dici  fblutum  in  d.  L  31.  ff.dt.lL  pro-  legibus  (olutum  videri:  reucraaucem  non 

ptcrca  quod  legibus  &  iolenmbus  luris .  elle  (olutum  ftatuant.  Et  horum  fiinda- 

iolutus  fit  a  populo Romano pcr  lcgcm  mcntum  eft in LEximperftdo,  2/. in finc,  m 

Regiam  ;  quz  de  Impeno  cius  fuerit  verb.eMferuarekges .quibusipfefolutusvide- 

l.ua  /.  /./  de  conRit.  pr.  L  j.  C.  detefUm.  tur,ff.  delegat.j. 

Attamcn  teneri  pnncipcm  Icgc  etum  Quaropmio&ripia  rccipiendanonvi- 

fiia:  quoniam  declarcnt  principcs  le  dctur ,  quiahinc  indem  Icgibus  dicitur 

vclle  lcgibus  vmcrc,  ft.-itucnccs  nil  ma-  cxprellc,  quod  princeps  fic  lolucuslegi- 

gis  conuciiire  Impcno ,  d.  L  j.  C.  de  te-  bus.vt  in  ^.fin.lnft.  quib.mod.  teftam.  infirm» 

ftamtti.  §.  fin.  Inft.  qutb.  mod.  tcftam.  infiritu  l  31.  ff.de legib.  L3. C  de  ttftam.  quocirca,ctfi 

Qjj'.)d  fi  igitur  ahas  quicquid  principi  verbum  (r/</fr/)  fipcnumcro  improprie- 

piacuit ,  lex  cft ,  L  i.ff.  de  conHit.  pr.  et-  taus  fic  nota  /./.§.  deiecijfe ,  12. ff.  de vi  & vi 

iam  iunc  principum  voiuncatcm  ,  qua  aTmata.Li3^.^.i.dt '^.fign.^owiimcnix- 

(c  lcgibus  adftriclos  voiimt ,  legem  fo-  roeftnocavcritacisacmod  .ftia:vtin§. /» 

rc  >  adcoquc  principes  iege  quidcm  rc-  bona fidei ,  Infi.  de  a£l.  L  jo.  §.  2.ff.  ad LAqntL 

gu  iegibus  ciuihbus  clfc  lolutos,  verum  L fi quiifundum.^^.ff.de contr.empt.  Et  quod 

ex  propna  fua  iegc ,  eirc  lcgibus  ciuihbus  in  d.  L  2j.ff.  de Itgat.  3.  verbum  illud  (  vide- 

adftrictos.  tiir}  non  tit  noca-impropriecaris ,  idcolh- 

Cvtcrum  Donclli  opinioni  grauiter  giturcxomnibusillislcgibus,mquibus 

aduerlatur ,  quod  principes ,  ctiamnum  cxprcllc  dicirur ,  quod  princeps  lit  lcgi- 

fe  Icgibus  folucos  elfc  profitctur,quam-  bus  folutus. 

Qum- 


8o  VOXVMINIS  I. 

Qujnro  Gr.Tcliiuerpp.  Principem  a- 
iunr  pa.>nariis,fiue  pocnaiibus  clle  ibluiii: 
c^teris  vcroadftn<ttum. 

A^^crum  huic  opinioni  aducrfatur  pri- 
mo,  Qupd  Lii.ff:de legib.  qux  pancipcm 
legtbus  Iblutum  alhrimr ,  non  ibluro  gc- 
ncraliter&mdiftindc  loquacur,  fedctii 
Jiib ntulo gcncrali,  dclegib.  ponarur.  At 
vbi  lcx  non  djftinguit.ibi  ncc  noftrum  eft 
diftingu  cre.  Sccundo ,  Quod  m  /.  3.  C 
de  tepm.  &  i.fin.  Injl.qmb.  mod.  teiidm, 
tstfirm.  cxprcllc  dicatur ,  Prmapcm  lcgi- 
bas  rcliinu:nt.uiis ,  qu.E  pccnalcs  non" 
funr ,  ite.m  iblcnnibus  luris  ibluium  cl- 
lc.  Tcrao,  Qupd  hiftoria  quoqueid 
ipfumrcfclbicvrqua:  tcftctur,  Impcra- 
icres ,  &:olim  faepc  a  Scnaru  hotles  m- 
dicatos  fiiinc  ,  vc  .ipud  Suetonium  ui 
Mcronelegitur.  Ec  ferc  patrum  noftro- 
rum  mcmoria  VcnccftamTi  Lnperato- 
rcm  ab  tlciSloribus  impcrio  fuifle  pri- 
uu*;m.  Dcniquc  quod  Impcrator  &  ho- 
dic  cx  Aurca  Bulla  Caroh  IV.  «001  9ifi 
d^mUi  {pfal^J-ajftn/  mdiccinh.T.beat 
Elcdorem  P.ilaiijiuni, 

Scxtolacobus  Cuiacius  &  qui  ipfum 
fequmnur,ali) ,  Principcm  lcgibus  luha 
&  PapLi ,  caducarws  exiftimant  eire  (o- 
Iuruin,ca;tens  vcro  alhgatu.Pnmo.Quia 
L  Prmceps  si.  ff.  de  legibia,  infcripcio  lit 
Vlpianus  ad  L  luham  Papiam.  Sccun- 
do ,  Quiain  /.  ff.  de  legat.  2.  qu  c  ici- 
dcm  hlncc  infcnptioncm  .ad  legem  lu- 
liara  Papiam,  Pnnccps  exhnatur  Cadu- 
cari.r  lc^i. 

RcfcUitur  autem  \\xc  opinio  cx  co: 
quod  principcm  &  ahis  legibus  c^u.(jn 
Caducariis  luL  &:  Papii  lolutum  eilc ,  c- 
vmcanr,  1 3.  Cgd  detdtam.  ^.fiti.  Inftn  qui- 
bustmd.ieftam.  mfirm  I.14.  1  ff.demam- 
niff.l.2.3.ffdeUgat.3. 

Ncc  quicquain  mouet  inla  ipiio  Ugti 
Fmceps  ^.de  legtb.l  56  ff.  de !egat.  2.  Siquidc 
exfmgubjum  lcgum  inlcnptiombus  & 
rubrias  noii  poieft  Hrmum  argmiicntu 
duci:  quandoquidcm  normna  Iclorum, 
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noadidfmguHslegib'func  fiiper  mfcri- 
pca,  vc  legcs  cx  Icntcnna  &  mtcUcttu 
Idorum  illorum  intclligi ,  &  iuxta  rubri- 
cain  Jcgum  expHcari ,  reftringi  vcl  exten- 
dioporteati  fcdvtnommaiolum  &me- 
mona  iftorum  Ictorum  confcruetur,  /.  2. 
%.zo.C.dtvtt.mr.  fw«f/.alioquin  ipfTleges 
cx  mente  ac  fcntentialuftinianiinceihgi 
dcbcnc.  Ac  proinde  cmn  d.  L }i.ff.  dtlegtb. 
gcneralis  fic  &  fub  gcncrali  titulo  dc  lc- 
^ibuB  ponacur,  por  eft,  vt  cx  mcntc& 
icntcntu  luftiniani  lmpcratoris,dcqui- 
busamquc  lcgibus  .iccipiarur. 

Scptimo  quidam,vt  Cotafius  2.M(ficil. 
2$.  Valquius  /»A./.f»»fro««/"f4^.2rf.ftatuur, 
pnnapcm  folcnnibus  tantum  iurislolu- 
rum  cdc.non  autem  cartcris  lcgibus  ciui- 
hbus.Nituimir.iutem  ftind.aiuento/.j.C 
dt  teQam.  vbi  exprelTe  Aicxander  Impera- 
xoiltcetemm,  mquit,  Uxlmpertj  foknntbiu 
lurts  Impcratore fo'uernynth:ltanien  tant  pro- 
prtum  ImpeTi)  eiiyquam  Ugthus  viuere. 

Cxccrum  Albcric.  GcmW.diffut.  regai 
i.dc  poicftate  regis  ablbluta,  l\.u)c  opi- 
moncm  indignam  ludicat  rcfutacione.  Et 
lanchiaiimc  rcfcllitur  ex  coquodinrf./. 
Prniceps ,  ablqucdillmCtioncacgcncrali 
ccr  diatur.Prmcipcm  lcgibus  loliitu  cllcj 
quam  lcgcm  vci  idcirco  gcncraiitcr capic 
dain  dmmus,  quod  fub  gcncraii  tinilo  de 
Ugtbuiyiix.  pofit.i.  Aa:cdit,quodctiam  la 
§  .fin.  lnsirt  quib.  mod.  teftam.  n  firm.  luibii- 
.ilkrir ,  Principcm  non  ibicnnibus  iuris, 
f:dlcgibuslolutum  cllc.  Et  inlupcr  ini 
S6.ff.de  Ugat.i.  docct  G.i|Us,Prinapcm  lc- 
gibus  caducariis  folutiun  clle ,  lege  vidc- 
liccr  Iuli.\ «ix:  l\ipu , qu.r  lcgcs minimc  c- 
rant  dc  lolcnnibus  iuns. 

Nccad  rcm  pertuict,  d.i\.  C. deteflam. 
Rcfp.  Nam  Prmcipcm  {blcnmbus  luris 
folutumcllc  conccdimus ;  lcd  tamcncx 
co  non  lequitur,iplum  lolum  lolcnnibus 
luns  cllc  loliitum,  &  iion  cti.am  aliis  lcgi- 
bus  aiuhlius.  Curautcm  Iraperaror  m  d. 
Ug-s-  r.intumlolcnnium  mcncionem  fa- 
aar»iiliiq;loiutu  prmcipc  ;Ulcrat:  iMtio  eft 

in 
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liiprampni , quodnempe fermoibifbe-  fimt,Li.cJer^m. t2i^.itU^at.3.d.S.fin. 

m  Imperaton  de  ce(bmcnco,  racione  fi>-  li^tjftAjm»Lteft4m.mfim. 

knnicanimimperfxr£to,inquoPrinceps  r.  (])iiodri  vcrolcgcs  ciuilcs  nihilde 

infticuras  erat.dc  quo  quacrebatur  vtrum  folcnnibus  uins  agant,lcd  quid  aliud  Ipe- 

valeret :  proinde  aid  propofinun  (eie  Ini-  6fcenc ;  rum ,  ilricb  iuri  s  ratione  inipedb, 

Befatoracooinmodans > ttS^wsAxx^^  Piindpem  lc^^bus  hifcc videri  (olncura : 

lennibus,  quod  licetillis  Princcps  (blu-  atreuera  Principemhis  Iblutiim  nondfl 

tus  fit :  nihil ramcn  magis  piopruim  Im-  (c ,  i.  per  /.  2^.  ff.  dt  te^Jt       Cum  ha- 

pcri)  vid£acur,quam leflbus  vmerc.  nim  lcgum  fbns  &  autor  iit  Princcps« 

OAn&  Henricus  Bocxius  m  rr^Otf .  nonfibi,  (edaliis  eas  condidifle  leges 

,4$]miefiittir4,n^.nii.U.in hacquzftione  oeniecur:  {iquideminomni  ocadonclo- 

ica  ftaruit.rcgulam  cfle  gcncralem :  quod  quecis  peribnacxcepta  vidcatur,  LmqHifi- 

Phnccps  legibus  lic  ioiucus,  Lsi.f.de legib,  ti$.tL  CuUfiUit. &:  ncqj  impcrarc  tibi  neq; 

Ec  proeedere  hanc  ieg;ulam  primnm  in  (epcohiberequilquam  po(nr,Z^ii./ir, 

llH^ras  ( unli!uis,quajadadhim  aHqucm,  4rmtr.    Vcrum  inlpccVi  rei  vcrirate,  et- 

iurisfolcniuadelldcraiu,  l.i.C.  de  tejldm.l.  iamPrinccpshis  lcgibusluishtalhgatus, 

if.CM  ttfimn.  L  SMUtmie,  j^.  mfr.c.  de  do-  L  vmc.  i  .fimlt^  modo.  Cod.  de  Latm.  Uhert, 

mttJ.i4'ftUmMum.SccunAhin^%\e^-  ftflL 

Ws,  11011  requircntibus  rolci.nicatcm ,  vr  3.  Ec  CUm  popnltts  Romanus  Inip&- 

(untlcgesCaduc.u-i.v, /.^(^.j^f/f /fi;^.ir.  Tcr-  riumfiimnac  potefbitem conmlerit non 

tibinlcgibu-sdemilhhis  non  ipargcndis,  modoiphpnncipi,(edinprincipeip(um, 

HHLJOj.  haiKautem  rcgulam  rudus  c.\cc-  vc & is  nuic  ecia poceftau  6c  rnipeno  iiib- 

pckMaempaci.i.Inlege]^alcidia,£«x;^iC  ^,ti.mfnr.iAifefudmtt&ttitiim,f.dee§i$., 

Fnicid.  1.  In  legc  Glicia,/LlL$.«.JSrfriM/ir«-  fitt.  prmc  %.fid^  qnod prmcipi  Infiit.  de  nir. 

fiam.  j.  In  tcliamentoimpcrrc<f^o,  quo  nM.gtnt.^cmL  Quare principem lcgi» 

Imperacori  I ic  dc lata hxrcditas y  Li.fS.de  bus dicemus ede iolucum. 

ufiMm.%.fittJnfiqmb.mod.tefidmjnfir.P€»:'  4.  QQyiim4npf>puIasip&/nis1e- 

rocum  in  numeroll.  Qoiles  indcfiiiae'  -|^bosienebKur,iia&Princeps,cui&in 

(intlcriprq,&neq;adImpcratorem,ncq;  quem  populu^i  omnc  /Inim  Impcrium 

ad  priuacos  (pcciahtcr  duc€bc in  illis  lc-  conculerat ,  adeo  vt  &  poceitas  pcmcipis 

gjMs  drca  proporttam  quaritionem  pu-  •&in  ipfnm  pnndpemeflet; 

.nthocmodocilcdifbngucndum.  f,  Aocedichacquodlexquxlibeceft 

I.  Vt  i\  lcgcs  eiufinoth  qucndam  acfVil  communc  pra:ccptum ,  li.&2.f.  de  U.  vt 

reqiur.uit  (olcnnia  uins,tum  Princeps  le-  proindc  eriam  principemipium Audio- 

gibus  illis  iolutus  iic ,  li  ipicmcc  Pnnceps  rcm  (uum  conccrnac. 

gerata£tnm,vc(c.nonieneacuradhibne  6.  A(ldequodfleqaiun(ff,im6luni- , 

ea(blenniai"(cda£hisprincipis\ .i!c  u>ct-  maexqoicacis,  vcquialiisiusfbtuit,  fibi 

iam  nncfolennitatibusillis  d.l    C.detc  qiioq;idcm  insdixcrit,  necalpcriuride- 

^nm.  Si  vero  a^us  ilic  pctatur  ab  aho,h  -  beac  eodem  lurc  vn^  /./  <m prm.ff.  quod quit- 

ijtBonBtmat  idm ^iAns  Prindpem ,  yt  fm  mk ;  Ccrce  idem  quoquc ,  &:  qui- 

^«gpB^iam  in  ceibmcnto  (iio  Imperaco-  dem  mulco  magis  de  ip(b  Prindpc  inceU 

..-fiiro  inftinut  hxrcdcm ,  aut  ci  lcgacu  dct,  hgi  dchct ,  fiquidem  ille  imprimis  arqui- 

teneri  cadcm  lcgc  etum  Pnndpem ,  vt  (i  catcm  ampiedi  ac  colercxcncacur ,  iuxca 

i$,qui  a^iv^cnc,  non adhibeaciurisib-  illad  Senccc:  maiora  populus  (empcr k 

iia»inncHKeragK,lioecPrtndpisno-  fimnnocxigic. 

^9iCtfioHfi.f4t.frf-  7.  Gnificniac  edam  hoc  ^fiun  pro- 

L  nna- 
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larifcondiltnsau :  dccct  tanrx  maiefbci  nuacioncvalei :  Lfiauimm  mfr.C.ikdmuit.- 

Cfls(cruarclcgcs,quibusiplciolutusdIe  itactia  valct  donario-apiiuaro  Facla  Im-  • 

vidctuc :  vba  uocau(lum>  q^od  aic :  Dtcet .  pcratoh  absqi  infmuacione  Autbmh  uem,. 

tmitdmMieftkthmaiiideoct  maifflareim;  &ifNiutii,  cU.d^imut.JSImiAsr.tiqf.*'- 

Cx(jr<cam,easquoq;(en]aieleges»qoi-  vbihiiias  tactoluec  sedditur}  quodcon- 

bus  jpfc  lolurus  vidctur  y  fonc  cx  !ciys  ucnicnsnonrir,vtnontTi;.irurhi6lmpc-  ■ 

j|ra'(cnpro&:uuds  ucccflicatc,  Fus  quo-  riumapnuaus,  i:juarabco  prarbcnrur  il-. 

quelcgcslcruatcrcaerut:  vcrbuuicnun  lis.NccoUlacA^.CfiVfi^^w.  Rcip.Nara» 

(dtca)  in  legis  dilpofitione  necclfitacis  illalexmm  vuk,  qpod  Pdnceps  neceffip 

habct  llgnificanonem^Lx'  i<.^emng;piHcac,  tarc  aliqua  adftridusfit  icgibus  teftamen- 

t|i:od  oportct,  l  vh.C.de feftbm.Titar[.C4if.  cariis,ledquodlicct  lolutus  (m  lcerb.iUis,. 

dciet.de  reg.ua  injixt.  cameiiiapcciponcc^ac  voiuncanculisiec- 

8.  Denique  pro  eadem  condufione  uiac*.  vtpanlo  poddoGebimus :  Inteomi 

fadc/.^.C.iriltinquaImpp.(////74,aiunc,  cum  d.  i.  j.  comugfe  %,fm,ll^.^fdkttmif 

r9xeUmAuJidtertgnjinthUgtbmaUtg4tam  fe  eft  jtemujffac.teftdmttttum. 

fzofttett.:  Vndc  t.Uc  llimicuc  argumcu-  Secundonegamu&ctiam,quQdalIeiic. 

cum :  Si  Princcp  s  profitecur le  legibas  aL-  Domioiis  Booefos :  Edi  ffrinceps  illisle' . 

figacum,eiusq;pcDrcfliovcraeft,tamiie«  gibus  ciuilibus ,  quacnonadroleiinialu- 

quitur  ipfum  lciybu---  elTo  .olligatuin  :  at  ris'-"Jad.i!iquid.a!iud  l]>ecbmr,ftrida'ia- 

rr:nccps  prolitcrur  lc  alhgatum  lcgihus,  ns  rationc  inlpccVa ,  vidcatur /blurus ,  ra-- 

eiusqj  profefno  eftveriiluna»  vtqua-di-  mcnceueia&  vcntatemipcda  ,  lcgihus. 

gna  nc  maiellacc  regnantis  ,cxdL  ijpM  iOiaiblutus  non  fit :  Uoc ,  mquam  ncga^ 

7u\r.IgituiPdncepsieueRidftaIIigatiisk-  miis>  &quod  Princcp';  lcgibas  cuiihbusv 

gibus.  reueta  fit  (oIutu<v ,  pauio  poil  iuculencec: 

Yca;nramcn  bccat  in  hi.\)C  Domini  demonftr.inunus. 

V  Boceri  fcntentiam.inqairere  paulo  4ili-  Ncc  eam  Boced  feitennam  confir— . 

gcntius.  roanc  rationes >  qua^in  contndumipic: 

Pnmo  concei^C'x.^uin  cJ  c.xi{li'namus  adducit. 

rc gulam  el  ii.  gai cralc  i n ,  qua:  m  d.i.s'-ff-de  Nam  u  ad  /.  i;  ff.  de  Ifj^^r.^.  in  qua  dici- 

ie«tbus.  proposiicur.,  quod  Pdnoeps  !cgi-  nit :  Pdncq>em  egibus  Iblucum  viden-. 

bus  fit  rclucua :  concedcnilnm.etiam.ci  Rcipondcnias>vtupia*yecbumiUad(n- 

tfr,  <juodu:u:huins  rr-julx  cx  -rpnoncs  </m(r}  non  lcmperd.cnotan  improprie- 

(^dam  :  quaniuis  fk  cc^uia  6c  exccr  catis,vcneceoloco,lt  ucco  iigicur  iuudi 

pciones  pkniorem  cxplicacionemisoqiiio  obiaurcx  aiiis  legihus,  in  qu 'bus  expreC  • 

lant*  vcpaulopoftoftenderaus:  pcacter-  (edicitarPcincipc-m  lcginus  iolutum  eC- 

caa  tKcdimas  c: ,  quod  !rt'ibu$ ,  qux .id  (cj.^i ffdtJU^^aLb^^^ltk. m§d. ttftmnatt. 

aTicveni  :uitum  rcquirunr  ii5!tjini.LtUin  mjirm. 

rnacips  iolucusJx^,  iiiplcmetFfJnccps^  Ad  Iccundun>  eiu»  aigomentum  re- 

eerar a^um.:  axvero  q^icqaimtur.«.ipfi  fpondecur,  ShjA  condnere  meram  pcri- 

haudquaquam  conccdimus.    Nampri-  honcm  Principij :  llquidcmilludiplum,. 

moncgamus,  nuodair,  fiadus,  adquem  quod  raiuiuam  conccllumponir ,  quod 

aiias  loicnma  rcqmruiitur ,  gcratur ab  a-  ncnipc*  vcncacc  uiipeda ,  lcgibus  Ciuili- 

Uo  i  lioec  concecnat.idem  aAus.Pdnd-  biuPrinc^ficadlmdbis.9  tn^^zfiione. 

|iem*tumiblaiibasadftn(fhimdlefimr  ac4i%itaaoneeft. 

pBdtccPrincipan  j figiudcm vdioiMda  Aa  tentum  fd^ondan  it»  vera  illa 


Digitized  by  Gopgle 


T5e   IVSTITIA  'Et 

•  (&mtiim)m  i.1 1.  &L%.fci& quod  Pmci- 
•jiiumadPrmc^iemfeferri,  qualipopu- 
JdS  conceflodtpoteftatom  Phncipi  in  (e 

■  ipfum !  Ccd  rcfcrri  ad  populum.Er  prono- 

•  mcn.£t(inproyeporicumcire:vcien(usfic: 
popttlam  eiidcftPrinidpi  dedlde  bnpe- 
rium  &  in  6  videlicccpopiiliim  t  prouc 
hoc  rC(ftc  interpretanirDuarenaset  plc- 
nquc  alij  Inccrp.  Deindceo  polico ,  quod 
verba  (^m  mw)  a«i  iprum  rancipem&it 

.  idoDenda,  &  fignificent,  popolum  Prin- 

•  dpi  8cin  Principcm  imperiinn  (iium  tra- 
(hililTe  traincmndcpocmslcquccur,  po- 
puiuin  icgibui  Prmcipis  obnoxium  fk- 
•dnm  tPtindpemaacem  fi>bitum  efle; 

Ad  Quaitum  lefpondemufi :  Non  co- 
tiim  popukim ,  ncc  ciucs  vniucrlos ,  tan- 

•  -quam  vniuerfosj  (ed  Im^os  cantum  a- 
•aes  c  populo ,  legtbiis  niiile  aMtoBbsfii 

CuroaucemPrinoeps  nim  iii^^diM»  ftd 

■  \rnincrfum  populum  ,  tanqnam  vniner- 
'ium,rcpra.'fcncct,ciuiqae  iuze  vtacnc ,  par 

■  ]ameft,PcincipemlegifaiKadftriAfinon 
•efle.  Ec  finequicqukT edam  dicatBocc- 
•'IUS,nunquam  nc;^irc  patcricaliiid  rclpc- 
^um&conlidcratioiicm  clle  totiuspo- 

•  pub  &  vniuerfbrum  ciuium ,  canquam  v- 

•  tiineriocum ,  '8c  abttmomninm  ac  (tngu- 
•iorum  duiam.  Quam  enim  poteftatem 
'vniuerdis  habeatpopilusatquc  vniuedi 
-dues,coiictbuc  coniidciacixam  non  iu- 
Itebant  omiies  dues  confidetari  figifla- 
«rim. 

■  AdQuintumrefpondcmus-.Lctrcmita 
cflc  communcf  rxccpcum,vc  tamc  i'nn- 
ceps  prxcepc&  illo  aon  omtineatnr ,  vt 
oml^bus,  vtcnnqne  genccalicer  bcis, 
lemper  intcllirurtir  exccprus  is.i.§JL-i.%. 
^lttJituqiuiM  m<fd.refium  infirm. 

■  Adiextum  ceipondeo ,  non  eite  iuris 
«c  neceflkatis  ,  vc  Princeps  iii<lem  pa- 
rcatlegibas,quasaliisprx(cripfit,  quam- 
ilis  flt  noncftatis  &r  a-quitat!S  ,  id  qi.od 
iblum  euinat  ar^umentum  propolitum. 

Neque  vero  Dtnlos  iSki^ud  quu^e  m- 
.nh  qmcyiam  adpnj^ns  negocHimfecti^ 


IvRE  Thssis  VI!  gj. 
ncc  ad  Ptinapcm  pcrcincc :  led  loquinur 
de  priuato  ,  dcqnidem  defllo»  qut  ini- 
quum  ius  aduerlirs  aliom  impetxauecat^ 
coqucvfus  fiicrat. 

Ad  tcpcnnum  rcipondemus,  vc(lium 
'  (in-«r}nonjbhimrelerriadea,qtizneccC- 
ficatis &  iuris  fiint ,  (cd  ctum  ad  ca ,  qux 
honcftatis,vt :  Ciccr.//^  i.deojii-.Quodde- 
fetboticjlnmejl ,  o"  qtwd  htttejium  eji ,  de- 
€gt.  Ec  quodverbum  illud.tn  dcatail  2^ 
adidreferatorcpiod  honeftum  eft ,  (aris 
rupcrcjiicipparctexprcccJ.;!:!  v..Tbn 
ucrecuiidumeji.  Etquod  n.-..-^ifn:atcm 
non  reieratur,co  ui  loco,coli:g-.iur  cx  d  §. 
■  fmJ^jpikMiit^m.infim.  L  i^nMwr» 
Cit B.lj  Cie tejianun.  Ex  quibus  legibitt 
intelligitunctii  nuUanccclntatc  aJUrin- 
gatur  Prtncc^Sjlcgibiis  obtcmpcrarc,  ta- 
men  ipfitmvmere  vdlefecundbmleges, 
-  quodiioneftum  iliud&Impetaeociamar 
ieftate  dignum  videatur. 

Ad  vlttmum  relp.  l*rindpem  profitcti 
'  ieleeibusalhgvum»  nonexquaidamne- 
ccflKa:ce,fele3chondh.te. 

His  ira  pr.rmi{Hs,  nuncrulriiciamus, 
quarnam  noi\raiit,  dc  pcxicnciquxiUo- 
nc,icntcntia? 

Etqoideinqaodad  kgesdiuinas»  n»> 
turalcs  &iurisgentuitiinct,dubiiun  nullii 
cft  ,  quin  illis  Princcps  pcrxquc  ,  atque 
quiuis  iubdicus  ,  iic  aditndus,ob  raiio-  , 
nes ,  (|nas  fii|ffiafiib  initiumhtuusqu»* 
ftionis  aifigpiaHlimns. 
Circa  lcges  vcro  duilcs.dc  quibus  omnis 
dt^iiiccptacio ,  cxiftimoprimo  lianc  rc- 
gulam  df&confttmendam:Ihindpcml6- 
gibus  Ciuilibus  vcrc  iblutum  cllc»  nccde 
ncccfHt.itc,  fed  dc  honcPare  foliimacva- 
luntario  obfcviuio  lcj^ilnis  porcrc. 

Hanc  reguiain  contiimac  i.  Lis-JJ ie 
j^r.j.vbi  P^tts  ex  imferfeit^^Mpax,  tejtih 
meniolegxu,  reljtdeicontmiffjlmfer,  Fiwdi- 
C4re,  mvcrecudtteji:dtcet  n.  tutx  tnMcJiuti  eas 
Jerugre  leges,qHib.iffe folntus  t jfc  viJctur:in 
i>'-vcrb.haudoh/cutefibi  opponiicurho- 
neftas^ccefibacacde  botieflace|)rin- 
L  1  apem* 
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•4  VOLTMXMKS  I.   D  I  S  P  VT  A  T  I  ON  I  S  E 

uncm tencri obccmpcrare legibm edfift-  rium diccrcceii auod prius dixeiaK^PdA-- 
nuc  P^iiiiis  >  dum  aic  ex  iippec&do  te-  dpemjeghmliiSmmi  - 
(binii;nto  &  contra  {blennia  iuris  con-  frumfitmptrij.ytlmpetdtor  UgtbiisyiiM: 
dito  t  legaca  vel  fideicomraill.i  Impcra-  Non  ftarim ,  qui  legibus  viuit ,  is  legibus 
coccm  vmdioirc ,  mMerecMndtmeJfe :  lime-  adibi this  cll,  quoniam  ex  Ubcro  arbacrio 
recundum  aatcm.qmd  aKml>.  qtttm  in-  &(uapce  fponce  legibus ,  quibus  veum- 
honcftum  ?-  Vuk  igitur honcibace  in^  iblucuseft,viuerepoceft.. 
fpc<fb,Principcm  dcccre  leges  lcruarc:       4.  Confirmat  regulam  noftr.im  , /. 
de  ncceJGIicace  vcro  non  itcm  ,  quomam  prpueps.ji.ffM Ugilm.  Vbi  Vlpianus  Prtn- 
fiibiiatlnrifiifflfi?lnis:illb lcgibus  (guas  ceps,m<\\^\^iUgibmfittmiM<^  Gttiusle- 
antea.  dixecac  inucrecundum  elfe  non  gis  gencraUcas  non  parituc, cam  neftriity^ 
icruare )  Prinapcm  folutum  videri .  Y  -   ad  aliquas  lc^cs ,  vcl  dc  ccrto  modo ,  quo  " 
bi  illud  vidennon  cilcimpropneucis ,  lcd  Pnnceps iit  lolucus ,  eam  explican ,  prx- 
vt  aiias  fxpius ,  vccitads  ac  modcftiar  no-  iettim  cum  (ob  co  dculo  fic  lex  polica ,  ui- 
tam, demonftrammns.iam  tuminiupe-  quoxlckgihis fiuilih«»ingenoce ttafta- 
liai^s..  cun. 

2.  Confirmat  reguUm  noltram  «iscad  AbHactamenrcgulageixcrali:  excip- 
verbum  cxpnmit  luAmianus  ta  %.fin.  In-  mus  prmio  illas  Icgcs  auiics ,  qux  ex  ra- 
fitt.qi^wmiuJhaH.mfm.\him\atCM^  tioneaiiqiianatutau,  adPiiucipem  per- 
baicribit:  licctJegibusfbiucilurous:  u-  aequaipeSantc,(lmtintrodu6tar.  Cuius- 
mcn  lci^rous  viuimus :  atcur  hoc  ?  quia  modi  cxiftimo  cilc  lcgcs  dc  mofficioii  te- 
uxucrecundum  cil,  lii.  mhoncAum Impe-  (bunCau  qucrck.hbensdeierenda :  nam 
mcQimlegibus,  qnasprae(ettimi|i&tu-  hancex.iaiiQne  ^ieiads  patentum  erga 
bc,  non  obtemperare,iilA.i/./4Ai^itf./.  Ec  libctt»toHriffim  lihetptum  ctgapMCtt» 
quiadignavoxcftmaicftatcrcgnanrisjle-  tes  ,  adeoque  cx  nacutali  rarione  intro- 
gibus  alli^um  le  Pniiapem  prohteri,.  dudbun  ellc , ncgari nonpoceiL  Rc^ 
L^^cdeUgA,  ^turdehacVlpianus  aii[A.$.^.dlriM#r. 

5.  Ideniqiieetiaraconfirnur  Alcxan-  ufim.  Stlmperasor ,in(\miyfitimftstt^i- 
dcrlmporator  //;/ '  r;  deteftam  dumaJt:   tntnt :  peffe  tnoffino/umdutteftdmenrum 
Luet  emmUxjnjperifJoUNnd/usiKru  Impera-  ftfime  refmptum  til.    Prouidc  regul<im 
mm/iburit::iubUtdmen tsmpraprmmttih  noftrammcdligunus  dcicgibu^mcic  d- 
j)0rf,iA;fMw/^iii!am(r6^^  mlihus;. 

Utor  cxprcffc  ait :  Imperacorcm,lcgc  im-  Sccundo  excipimus  legem  Falddiam, 
perij,  lolurun)ci]clo!cunibus  iuns  -,  icd  rni  inc^pm  Imppfjf^y^rf^yh^y^^^yft^  ^frC 
Bamc  propnumcllc  unpcnj  lcgibusqui-  ddLhdkuL. 

basImpexaBoriolutuscftfViaete^iamfi.  RatbluiiittjeinqNionislicceAvqiio4' 
«cnm  eft ,  quod  ait  Alexander :  Impeca-  quatia:  detsiAio.  fit  leg^  Ealddia  inno*- 
torerafblurmTi  clTc/olcnnibusiuriSjtum   duda  ob  fauorem  ip(orum  tcftatorum, 
^vmu  Impcracor  icgibus  ,.non  facic  cx  quo,  vicima  lUocum.  voiuntas.  eo  fiicihus 
iwicfflitatCifedKbciavohuMate^fiudibc-  eBtumiofaatur,iraib^J^^ 
ioob&qiiio.«.obhoneftatem/quciUiul.  quam  eatiim.hu]iere.miblio&  incerefli,. 
requirerevidctur,&obquamproprium    ['roindeconm  h.incvoluntatcm  dciiin- 
Iroperij  eifc  vidccur,  vc  imperator  lcci-   di vkunam,vtilitatemquc  pubhcam,no- 
bnspanab.Etnota,q^odnonxhcacAie-  luit  leximpezacorcm  taladuiege  Tolur 
iander,propriumImpetucfle>frli^4-  Oimdle. 

ttKj^tti(lham.l^ghf  ( iic  aiim  coansk.  Hiadiiobttt.cRe{«i8>.lbiKbiiii.cfttc»- 

gtfhe^ 
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De  IvstittaEtIvre  Thesis  VL  9f 

{ulz  rnpcnon,  acquc  diccndum :  Pniidr-      Ecii  vcro  deaeu acqi  reicripu  ad  cer- 

pcm  i<ybiw  cinilitw»  fithmiin  eflfc.  tam  caulaiii  tc  cenasperfenas  dirigi  Co- 

Huicno(lrar(cnteniii^qpl(obudpoC'  leanc;.placetumen  mhilominus  ea  cllc 

Hiint ,  &c  a  Domino  Bocero,atq-,  aliis  obii-  gcneralja,  fic  enim  Vlpianus  m  /.^.^.  f. ff.de 

ouncur ,  lammprauUdi&vukncur  diflb-  fepuUhro riaUto: G(a^4/m,  inquir,y^  re- 

Ima.  Vnicnm  inlpm Bcftar, quodaHcai  finpu&opwttt  mferu^ftdtMufiumvim 

fixupulum  podeciniicere.  ^mete  &  m  omni  loct  vigere.  £t  m     C.  lU 

Nam  cum Deus-ter Opt.  Max.in  vetc-  legib.  .lit  luftinunas :  5i  tmptrtuHt  mjufl^s 

ri  Te(bmento  »  popuio  Iud.uco  muitas  ttufion  (ogruttonaltter  exMtutuuurit  &fur- 

przfccipfiilec  leges ,  inter  quas  plurimaE  tHm  cmmmcottfittMtu fittttmum  itxertt  9- 

cnncmeiePoliticq  &  ciuilcs,voflient  u-  times  omttmt  iittbcts ,  tftu  fiA  ntfin  mpom 

menhis omnfljPS Principcm  populiad-  funt,fiumhjnceJfelegemnonfolumilUuu- 

ftri^mefle.  f*,fro^froCb^efi,fii&9mmfm$Jmtb' 

Veruncamen  noshicloquimur  dcle-  km. 
gibusnonkDeo,  libdabipfo  prmcipela-     Hincde  ccfaipds  Impenttc«iu»;ad  li-  Qu.j7. 

tis  «  his  negamus  de  ncccflttarc  prindp'  tcm  impccrads,  quacritur ,  an  perpcrua  Refirifts 

pcm  efle  adibidum..  fincan  vero  anno  cxpirent  ?  Et  quoJ  in-  Impera- 

Qupdporro>iusprinceps  (acit,  Cdfti-  tta.amium  duntaxac  visn  ac  rubur  oba-  ttrtfmad 

vaBut9ififeSam,%.fid^  vaxiSL^iaSenxukmyMtttm  ,ex^ 

itiitMmit.gnff^ciittL  vbilnftiniannsdii»  qKJtrefcnptii.  petrats, 
plices  aic  cfle  conftitiiriones  prinapum :       Scd  lacobus  Ciiiacuis  m  ^aratitl.  dedt-  an fint 

eenerales  &  perlonaics .  Gcneiaics  cas  uerjis  refiriptu  llatmt ,  huiuimodi  relcri-  f^pt  - 

did ,  quaeomneslmpedo  Romanofiib-  pueflepcrpecua,&tandiudurarc, quaiir  ttutf- 

icdos  teneanc  Atq^  harum  rurius  tres-  «inaflioicu  ius  durat,  fupet  quoimpc-- 

confHtuitfpedes  j»««i£$.y^(/<^9«0i/^iii-  trantur.    Cui  rubTcnhic  F.Khmcus  ,  & 

j4f.C'-    *i5pi:Edidum,decretum,re(criptum feu  hunciccutus  Auioriioltcr,  ptoptercex- 

£piftolam.Idquod&ICcusMil/./(ir  xxcccL.iuLz.Q.itdmetf.  rtfirtpti$%  vbiClau» 

'Qu.^S..    Haccvero  cria  fic  reiftc  dilccrntmtur,  ritarem  refcriptorumdeuobito  JpacioAtmio^ 
tiddta   quod  Edidium  iir  lt\ gcncmlis  principis,   tmerefirimtatemfuamnonoporiere.  Cumea, 
ffntuifi  qutiilicmotupropru)  aiiquidediat,  lcu  qtuaitmrtfcribimtitr tferetauaeffeiebeatu^. 
^  ^  pcriinberdecmMm,  QUoPrinc^inalt-  fitmdittiHfm»  ar jpi<ii|y<gf,  .ftimind^' 
fMA^9Wsd£reconcniiicmGognolcenf,p^  keutmmjit-  etn^rda^mt»  - 
^Jmtf  mmciat  &dcoanit.  Etfi  aurem  varic  hic  textus,  cum  d.ca». 

Rdcnpium  quo  Pnnceps  libcilo  iup-  flerum^  conoiian  lolcac :  miiii  tamen  u- 
plidadim^Tdkmagifticaiifaus.vdkni&  loaunartida/meaa^qmftaniunc,qao- 
dbus  vd  ^  priuaris  aut  confiilena  de  iurc  ad  hanc  propofitam  quxftioncm,  ius  Car-' 
re(cribit,aurpoftulantireip6dec.  IcapuJ-  nonicum  a  mrcduili  diilentire.  Mcno- 
chr^  Doad/.CMi.^  £t  quanquam  Aucor  ciuus  dt  oriHtrarm  imL  luafiitiub.  cafu  lou 
nofter,lecurasHerraannum  Vuhqum,  ai>.7.GHiadn8/Af.  • 
re&ripcafiib  decreris  compicfaendat :  ce-  •  Qj^qnam  Facfaineus  iu  prxdidos 
£titt8tamenabinuicemro,quodixi,  mo-  rexrus  concili.-irc"  coiicrur ,  vr  dicit  rclcii- 
dodtlcernuntur:  cuni&Iuftinianusinii  puadijtcspcrpcnuc;lc,i.^tar.uiiudui.i- 
iJSitjrqutifrmcipi.Jn/hiieiuren4it.ieut.  &  re,quamdiua^ho  icu  uis  duiar,liipcr  quo 
daa£AE>V^flarasM<i£A  hcc.kawiiu^  impeaariair,vtli4<//r|&  CaeKmm,(i 
^djfimiaf .  doiOYdBegjigrriais,  ^ut  idoiptum  iro- 

JL  pcoa- 
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8tf  V  O  L  V  M  I  N  I  s    I.  D 

pctrauii>eo  incra  annum  non  vcatur,cwic 
adiierfiriamcius  CTperiri  poflc  altud 

relcnptum  impcttarc,  illudquc  poftcrius 
vakrc  ,  licctnulLun  priorisjivenrionap 
tuciat. 

'Qu.;8.     Dereicripdsecianirad  IicGni<pMeri  ib- 

Antefai  iecvtmmabvnoimpctracatSeliquis cius- 
fU  Ab  V-  ,.lem  Iitis  (ociis  &  conlbrtibus  proliin  ? 
no  impC'  Sunt  qui  aHirmcni  Mg.  L1.&2.  C.  vnm  ex 
'tV4U  iV*f&rA4iS|ye£SimtCOiUiaquinegcnt,quu 
/if/Kir  d^fclcripcttiii  «lea  excendatur  ad  pcrtb- 
firtibm  iias ,  uMO-non  nomiflaiasc^  j^. 
•  jnfuit^  jirtft. 

.  '  Egodiftingucndumccnico.vtrumrcs, 
3eqcialirigacur,ficdiuidua,an  individua, 
arg.  illQrum  ,  <jtu  fr»bxt^kmimil^4^iA 
ilifl>.vndec.thefa.UtJ)  infin. 
lUtJ}k  Dc  lcgibus  &  con^irauonibus  ciuili- 
busqaxKiogcauiseft,difSdlis&  ardua, 
acq*,  non  modoilurisconfiilris&rPolin- 
cis  ;  lcd  Thcoloe;is  cti.^:n  &  Philoiophis 
muum  m  moduuiagttata,qua:enus  lc^cs 
ciiiilesobligenctncon(aencia?Ncgaciaii 
aucem  tuenrur  CaluiTms  lib.4^.lnftit.2o\o- 
hann.Gcrlon.ii^  vitaj^trit.  leil.  ^.Fernand. 
Valquius  luUuJir,  contr,  zS.  n.uJ4.  is,&fi- 

MMidtfs  dtPmtifictRMutu  lH.g.(.7.Qm  o- 

mnes  vnanimiter  ftamuntilt^es  huma- 
Basauiles,niiiearum  (ranigrcilip  iiac  ex 
concempcu  magiftratus ,  aut  ilij:  lu  s  diui- 
num  flcnacurale  proponam  *  amlacndS 
hominum  non  onlig.irc.PlOiqiiaopini(V 
BC  hxc  Kiciunt  rit"i;Liincnia. 

1.  PotcilasCiuiliiCittcraporaiis,  Ec- 
•gonihil  ei-eftcoraflMine  cnm  coiilciecia. 

a.  Finisle^iin  ciailinmeftpaxacccr- 
tti:qiurc<;on(ciennaronon  attingir. 

3.  Poicftasfcculacisnoniudicatdcui- 
tBcnis,fiidiamDmde  exiecnis:  necpoceft 
&irc  an  aliqais  cx  (ciftiapcccetiied  ener- 
num  dunroxat  opus  perpcndir,  intcrnum 
adcchun  ncc  uuucn ,  ncc  ludicarc  po- 
ceft. 

Conrcicnoas  Bddicun  obligari  Ic- 
jtpbushumanis,  repiipiaclibcccaciGfaxi> 


1 5  PTT  A Ti  0  iri  s  X' 

•fiiame :  comChiiftus  nos  abonuiiobK' 

gationc  humana  drca  indifleremia  >  de 

(jualibus  lunr  lcqc  cruilcs  libcraric :  iuxti 
illud :  InUbertMetnqiunt  vosCbrtftm  bbera- 
tutptrftdtttHobttfteriJmubtmtnum  j  Icem 

fi  lcgibusPolicicis  conftringereniurcoo- 
racnti2«  conddccct  iabmas  Chcifti>- 

ua. 

$•  PcincMs  ncm  poceft  mferre  pcB» 
nam(picioiaKm,nccdeliiiquencem  con- 

lcientiam potcft  punirc  ,  quoadaftcthis 
intcrni  non  cnmipunc  m  adhun  vino- 
iiimexiiemam.  'ErgonecpoccftadpoB- 
nam  ^irtcualem  obugarc. 

6.  ConicicntKi  (oiumDeimiidlpiGii: 
ergo  non  legcs  ciuilcs. 

7.  Confaentiasconftringcrcfbliuscft 
legis  dioiiURergoiion  lcgi&duilis  hum». 

U.l'. 

8.  Lcx  cir-ilis  non  inrcnJtt  liinirciuW 
pcccato  i  Alias  cmm  idcm  ^cccoiuui  bu 
£unirecnr,leindhickPcincipeleca]acifiC 
icmcl  aDeopoftiunc  vitain. 

9.  Si  Princcps  poifcc  obbgarc  con- 
icicimas,polIctctiam  nouos  culcusinfti- 
Ciierc:ac  hocnon  poceft»c^necillttd. 

10.  ^faiorpotcftas  ma^s  obligac :  at 
IegcsEccleiiaiticai,quarum  procu)  diibio 
maior  cft  potdlas  ,  quam  auilmm ,  noa 
oblig.icm  conidcntia ;  quia.ficcjefiares 
adiaphotas  nonjubecfiKexc,  ncc  oRiinfr> 
rc  proptcr  (vnn-n  mand.itum ,  lcdtantum 
proprc  1  uiiL.s  nund.;niu  cjulas ,  \ c  funt , 
COii.cnuiio  ordmis,vicacio  lcandaii ,  qua: 
quandianonviolancur .  .confcicncias  li^ 
beras  rcIinc}iiic.£rgomalconiinnsJlcges 
duiles  obligant  conicicnt  iam. 

11.  Magiftiaculccuiarinuiitmi  mani- 
masdtcon&iendasmoralinm  compe- 
cicimperium  dirediuum  &  coaidbaum: 
hoc  quippc  iblius  clt  Dci ,  qui  anim.im  &: 
cor|ius  pcxikrc  j>oceft ,  MMttlt,  1».  9.  29. 
Qm  vnns  eftlegislBCor  pods  &niace  & 
pcrderc,Ii(r0fc4.v.  iz,  Magiftcacusvexo 
lucisdiftio cnecior  cft«  lumimcrior. 
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Sftt  iioifdmitlu  foitiiiii8'&-corpo(ibaS(  ftwm&nc,  leneiiad  id  quod  intereft , 

«Wf  dMifcienrii».    *  autadpa;njaciieduinCiccxpidIainacon« 

n.  Noii cura  hominibu? ,  (cd  ciim  v-  tralicnribus  ;     m  iHiiil  pr.TCcrca.  Cui 

«o  Dco-  ndjgpdum  dk  coniaencus  iio-  coiiie<.]uens  vidcuic  ,  vt  dcbuorcs  >  pa- 

llris;vndeftaijcniiieiMncec>fofiimcerre-  dioncmvidantes»nulhp<snanianeu^- 

Bum&cunfiieBtiae^wcerms  (bli&poli.  cerna^  atm  neque  ad  com  fc^cobU^ue' 

13.  Infapexquod  in  fiiuorem  alicnius  voluennrcontrahcntes;!ed  adrempor*T 
eftincrodadum ,  id  m  odium  eiu  s  detor-  lcm<luncaxa&,  vcl expcctlam  &  couuen- 
qiiecinondcbet£fiiiifiiv)SHMivm.  i^d^Ar^  rionaleni»veladiegalem,ncmpcadincec>- 

muultTer ff.  de  ItgAt.i.  Arqui  potclli^s  ciiii-  1 7.Quin  &:  ncc  Icgumlatorcm Humo-r 

lis>fiu«magillratusadmerainciuiumvti-  num  voluillc  Itibditos  ligis-  lu^ctrans- 

licacem^  non<tiara  ad  vciUutcm,  regcn-  grcirorcs  >  ad  poiuam  a tcrnam  obligare,' 

aunvcoaiparatacft.  Eig2t  non-debetin»  uquetcxco,qaodpociusomnicuia,  dili- 

detdmentum  duium  conucrci.  Accon-  gcncia  &:  ftudio  profpiciar,  ncillorumia- 

uertereturin  ciuiiim  acfnbditorumper-  niiwa,-  illaquc.intiir  ,  omniumouc  lc^jis- 

niciem,cumambusiicpcrniaoriiIknum  latorum  iiic  lic  aiumus,  Ug.  ^tjui)  (ot$- 

lcgibus  Politids-  ac' duilibas,  2i  maei-  ditime.fr.ff.demiOt^u^ 

Asatu  Politico']ads ,  oUi]^  in  cof&-  18.  Siid,qaodalcgeciuiii,aut]mnci^ 

«Btia,adeocjue.id  mortem  aftcrnam.  pciubptur,  im  bomira  cft,  vt  ciu';  conrra- 

14.  Siaicaibitcr,  epquodiuriididio-  num  lic  lUiocimi » aucneianum,  cumid 
nemhabete»commiinoneacconceffio*>  in^lc^dtuinaantnaiarali  compcehcm 
iiecolli^xoru,fiipAcoiliti^rorcspiae^  fianmvenietnr  jfin  autcm  non  fuitita! 
^eptoaclcnrcnna'  cu's  ncn  pari-anr,  eos  noxium  ,  vtiure  namrali  vcldiuinopro- 
Itnmrc non  poteft ,  mti  wura  terminos  ac  hibcrctur  ,  vt  li lcx  prohibcrctJie  nocte 
mcnliuamdbiabipUs  commiilam, & C\c  pcr vrbcm  dcombulanccs^enfes  auc  mu- 
eatantawpcnatenentur,cuiipli  fefiib-  cione»Kecum  ferrent ,  obligabit  cemb 
diderunt ,  /.  (um  ahtea ,  c.  dt  arbitr.   Ica  lGx,non  ad  pi|enamaBte»am ,  ledadtemF»- 
quoqucprinccps.ciu  lc  populuscommi-  poralem. 

iif^nec  aliunde  <^ici]uain  potellatis  ha-  ip.  Quptemporclcxrogacur&accc^- 

becantiurisdi^nis ,  legesquc  ab eo  la-  puiiBFkcimbtts ;omnc8du«siiocaBintof: 

tBnan  pollantdues  puniieautnuddsie  ^vidcncur,vc,pcouc  cft  obhgadoaltcr-- 

vltra  terminos  autmcniiivam  porefta-  natiua,  vd  l?^iparcatur,volpa*natcm-- 

nsac  iunldu^ionis  ,  Ug.f ptal.  ff.  dt  utrn-  poralis  paucnccc  lubeacur-,  vitra  quam^ 

ulonnn  inienticmem-  non  debcnr  nee: 

i;Jbdemumpoteftadpccnammoctisa»-  poflaot  obligariad  pcenam  xtcmain}. 

tcrnar,  atq;  in  confcictia  obligare,  qui  po-  argmm.l^.ft§IUi  uifm  ,J^lg^  jiutU. 

ccft  ccansgreftbribus  pccnainillam  infti-  f^. 

gerc  :  cuih  omnis  poceftas  propter  v-  zo.  Nemotameneftrerumincxper- 

lamnc.  Acquiprinccps  ieailaris  no»'  cus,quiignoretrlionrincfritdeli6tiscomi- 

porertlcgi<5  aiK  prarccpri  fai  rran^^grellb-  munibus ,  non  ram  diuinx  .Ttcrn.TquC. 

nbus  pcL-nam  arrern.im  inHigcrc.  Ergo  pa^njEraetuarccri,quaminetupa-nxtc- 

nonpoteftcosadpceiumrut^icgibttsob-  pocalis.  Vndeadexternam mortemho- 

l^are.                                   *  mincsobligareobicgimcnRcipubLBon 

i&  Iti4^1||tldir  F.'0.aitltiftihianusj  cxpcdic ;  cum  hanc  ad  cem  onciciocefj 
ciuB « qitt  fiwese  aliquid  aut-aoa 

aa>Q.yt 
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11.  Quicftcotiusvniuerflorbiscom'  attcemgeneralis  hutospraece^tibediccS^ 

munis  (enfusquoad  homint  s  iHircr.iros  rcicrniam  ,cumilludmoi^c(it&aD  f  o 

aclitcrarura  incxpcrtcs  ,  liic  Ime  dubio  iiiimedatcprofc(^huTi.Quare&:violaao 

vcrus  c(l  oc  iiaturaii  luri  conucnicns ,  &  ^oalis  kgis  Ixdit  couicicii  tiam. 
quaii  ipfiusDeivoKliabendiis.  lamveto      a.  i^iMbohs  PMilin  in  Epiftob  4# 

kicefttotiasorbis,  quoad  homincs  illi-  ItiW.fiyujjittobcdiendnm cfle magiftou 

teratos, communis  conlcnlus  (Sc  hxc  vox  tuinon  modo  proptcr  iram ,  hoc  eit  p<r- 

umnucabilis ,  quod  lcgibus  ouiiibus  a-  nam>nc  hanc  uicurramus ,  Lcd  coam fn- 

ires  in  conle^niia  ad  monem  ccansin  ^«w;|£iiMim»  neicJiaiKv^ 

nonobftringantttr,icdsdpcenam fblum  insgiftratuiobedire,  cftlegibttSSK|tedi- 

tcmporalcm.  dWs  eius  rubelle.  Quare,qui  legcs  ciuilcs 

iz.  Deni^ueomnk  qux  Ubuennc,  vioUt,conlacntiamiuamviolaccmceiit< 

ccnTcntur  elk  pcnmfta ,  lufi  rcpcrianttir  -giciic.  Pattb  aam  vudstio  fctdkc5laeii> 

praeccpcis  naturalibus  aut  diuinis  prohi-  cjam,id  camoblijgat :  yiolacio  lcgum  ciui- 

biri ,  inquibus  comprehcnfaii  violaue-  lium  laBditConfcienriam.  £l^camobii> 

rimus  ,  diuim  &:  naturalis  luns  rci  cire  gat. 

vidcbunut,quoadpcBnaraaeternara.  Er-       j.  Qupdcunqilcx  naturac  faacndum 

g6fi       hiunaiiaB  auc  pdndp»  iuftum  praecipic&iationanKalisiiioilca^hocin 

wb  pcaeccpcis  diuinis  auc-nacuralis  iuris  coi;  r.cncia  tenemur  fiicecc.  Atqui  noa 

mtnimc  comprchcnlum  ,  qui  confifte-  rolumiusdminum,{ed&rnaturalepraeci» 

rct  m  iacicndo  vci  oraicieudo ,  vioiaucn-  pu  obcdicndura  clic  kgituno  magiftra' 

mus,  nontamen cx.comcrapcu  ipllttsle-  .ou.Igjitiir.obedicciam Initiiiio mi^pftB»- 

giudatocis,  cnnc,  <|iiiateiiioGo  liochii-  tui pcarftate  racione  conideciatiaicnHir. 
mano  pr.Tcepto ,  ea  transgrenio  erat  dc       4.  Si  omnis lcx  humaii.i ab  xterna per 

gcncre  pernul£>cum&  nacuralis  libcrta-  natucalem  dcnuacuc ,  lequuur  ex  cadcm 

tisaclaxicacis  hunianaB ,  ficfiipc  i  quc  eftc  .aKcma  lege  vimnemad  caficm  fidMnde 

dcbet,  vt  pcsncvdei^celCe  vclatbiti»*  l^esderioah,qiiacfimincon(cicciaapud 

ri.r  reihamus,  nCCJeCCCnx  quoq}  pceoc  Dcutn  iplun-i  oblif^nrortx.Atquipriuseft 

iubr.cumur.  vctumcx (dpjjjuiRam,&(.S.Prpunk.  vbt 

Concrariun  negaciuam  fcntcnciam  DcuspcrosSalomoni&MrMMvinquk,r«- 

ampleduntor ThomasAquinas,  f.^^.  gesr^gMin&fHmtfm/Ljbttmmt, 
i4r..f  PerrusGrcgor.Tholo7  3n.f.</f  Rf^w-       v.  Qupdculpamquamcunq;inducit, 

blic.i.mni.j.  Dauid  P.irxus  m  Cotnm.  epiji.  idobligat  conlcienri.im,  quia  confcicntb 

iulim.c.p.  Dub.  Manin.  Dccanus  m  Tbi<h  eft  icjilus  cuipa:  icu pcccau ,  <:k  mctus  m- 

i^fib»l^fjnt^indUt4XjkfalaiLGct'  didp  atlegesciniksviolat^  inducuccuU 

h0t^lfK0fi.BdilkJt(MLsjf^.  pam,fmeni0iaIem,fiueciuflcin. 

Qui  omncs  vnanimitcr  ftaiuunt ,  lc-       6.  Omnisvisobligatiualigatconfcic- 

gcs  cimics  booas  ac  iuftas  ,  ab  eo  lacas,  cum-.quia  lex  cll  rcgula  moruJ^^cgui^  au- 

qui iuris condendipotdhnan habecob-  tcpropnum eftintrinlec^  icadirigerefcu 

ligarefiibditos  inamldcncia,ficvtn  illas  obligare ,  vt  rccclTus  ab  ipia  iic  peccaxuin 

(cicntcT  viol.uicrintpojn.T  Ttcrna:  (ubii-  moribus,  licutrcccllusarcgulain  natu- 

dancQc.    Arguraenupco iiac  opiaiQnc  calibus  dicitur  peccatum  naturar  &  recel- 

luEC  (unc.  fiis,  in  artibus  dicicur  pcccatum  ards :  ac- 

I.  Viokcio  (pecialis  le^  neoeftari6  quiomnsslcx,aqnocunquefcratur,  qni 

tralut  (ccum  violationcm  prqccpn  gcnc-  modo  lcgcm  .Cincicdi  |iiilffla|rillhlbHf 

calis  de  oi^cdicndo  magUkatui :  vioiaao  r^,faabcc  vua  obiigaauam* 

AdGOO- 
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'Ad  coptnria  acgiuneiia  Bc  fdjioB-  AA  (mnra  rd(»/Goiil0(ilckili»ti4o- 

« dendutn.  lum  Dcum ,  lcd  lioiTUneB^dtttm  relpicit. 

Ad  primiim  rcfp.Committi  falbciam  a  tcfte  ApoHolo, Adcr.j 4..  Deinde conlo- 

dido  lccundum  quid  ad  dicihun  lunpiia-  enoa  telpiat  Icges  duiles ,  non  vt  lunt  u- 

ter :  quia,etfi  poteibs  duilis  fit  temporar  les  > ied vciuiu  huc  a  miniifaro  Dei  &:  nui- 

lis  &a(terna,quoad  obiedlum  &  finem,  nitganrhoriiaif  yneialis  przcepti  dini^ 

in  qucm  tendit,  proprie  ranicn  ius  vo/*cd»«  miBMtrapJTrtntt  &c. 

#i»f eidonatueftcumhocpnuilcj^o,  vt,  Adicpcimum  rc(p.  Committicur f!il- 

lalua  con(cicncia,ci  reiifti  non  poiIic,cum  lacu  cuiiic  >  cum  Deu&  obilrmgac  coiifci- 

genus  harum  lcgam  &mocale&  •  cndastvdl  inuneditte>'(iib  lationeculaM 

ptum  ab  iplb  Deo  ,  videlicet  obedicntia  per  Ic*gcs  diuinas,  vcl  mediace  fiib  nnooe 

crga magiftratum :  &in(uperturbareor-  dilcipTiiix  ,  pcr  leges  miniftcocutn  fiio« 

dincm  &  pacem  ciuilcm,prxbere  icandar  rum,i^  (ufjj  ad  konun. 

hasn,  fic  culpa  moratis  -^-lotfeuiens  Demn  Adodaunm  rcIp.Non  opus  efl^vtPcin- 

^  curbans  conici^ntiam.  -  ceps  intcndac  obl^are  iuoditos  lub  peo- 

Ad  fecundum  icrp.  Etfi  finislegum  caioiredlutficit.qjinccndateosobligdrc 

ciuilium  Ca  pax  excecna  >  eas  camcn  m  adprxitandumquodpraccipitur.  Nam  Ci, 

conftientianosobligate»  vthancpacem  hociitcenditiam  vecam  &  prourie  di£HI 

ftmemtts  ftopKt  ladones  .modo  addn*  legem  infticuit :  huiusmodi  a.  lex  nccci- 

&as.  l.moobligat  inconlcicnna:  iicc  criam  ab- 

Ad  tertiwii  rc^.  Quamuis  magiftrar  iiirdum cil>vc  idcm furcutu  ois  punucur : 

tutnoniudicetdeuitemis > necinrendat  •iiam&fiu»Ar]ioraicidia& aduiccnapu- 

eciam  obligare  confcicntias :  camcn  con-  nmntut non  iblnmMDco>fedeoam k  nu> 

icieniiaiubdicoriim  lentic  fc  adllnngi  ?A  giftracu. 

-obedienoam,  tub  culpa,  propccr  gcncra-  Ad  nonum  rclp.  Ccmmittimr  &  iuc 

leDdprzcepnun:  jJMi«r«  fdtrm  &  nu-  falJaciacauik  ,  quu  obiigacioconlcicn* 

trm.  dae  potcft  fich  abique  radone  cultus :  et* 

Ad  quamim  refp.  Committi  falLici-  enim  lcgcs  ciinlcs  m  parciculari,/cuqu5- 

amcaulaNqu.uidoquidcmobligatiocon-  rumad  deicrnun.itioncs &  Ipccies  iplas 

iciencif  adobcdiendamnonrcpugiutli-  icgum  accmcc  >  vc  dcibluendothbuto 

becooi  ChtiftiaiuB  j  led  fidum  ol^gano  maiorivd  minori  >  concinuo  vd  p€c  vi» 

adcultumpecl^eshuinanas.  ces,denongellandisacniis»  des^sndis 

Ad  qumtiun  refp.    Negatur  ronfc-  cxcubiis ,  deliimpribusconuiuiorum&: 

quendafquia cum  Pnnccps  m  condendis  veibum modcrondis  >  &cc  ncn  obligant 

legibus  vtaturanchiiricate  Da,li$mam»  conlaentias  per  ie  » iiib  lanone  cumiSf 

fmurktfer/:  //.  potuit  illi  Deus permit-  <paa,  cdkns  Dd  &wiUa  donum  opera* 

tcre  ,  vtobligcrlubditosinconfcientiai  qiur  proptcr  Dci  mandarum  faccrc  nc- 

non  tamen>vi  ludicet de  intemis > auc m-  ccllum  eii  >  citi  nuilius  crcaturx  uunda- 

fligat  poenam  iniemam  8c  ^rimdm.  cum  aut  rd^pe£bis  acoedac :  determinjb- 

Daniie quamuisprinceps nonpdfficin-  tionesveroduijes,cum(lntdcrebusruo 

fcrrepocnamfpirinialcm  ,  potcft  tamcn  genere  mediis  :  nifi  a  gubernatoribus 

ad cam  obiigarc,non  quidcm  per  ie,vi  lc-  pxsceptx  cllcni,hcn  aut  omica  line  vlla 

gem  humanam  condic  >  icd  peraccidcns  Dd  oneniionc  pollcnc. 

&perindi;edum>  quaceiiuslexciushu'.  .Addedinttm.teipu  Maiorpottftas 

iiiana,vigcncralis  m.indaciDri»oonlcien-  m:^i;isobligatin  lis ,  in  (.^uibuscft  maioc: 

cias  fubdiicorum  iig^  at  circa  r«^«9ifM»r  pofctias  Eccieiiaftica 

M  non 
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BoncAxmiorauiti.   CiuiH  enim  dedic  comparacur  magii^Lracus  cum  arhicztf^ 

Densaudionttrem  lcges  (anciendiioblis>  compromifljno » fine  ^MnilKiiflitigan-- 

gpmestionCientiampropteripfumnian-  dbus  dedo-i  nn^iftracus  eiiim  a  Deo 

daniro  ieniandas ,  miniftris  Ecdeftx  non  ipfo  ordinarunc  populo  prrHcicur,  gkt* 

dkdit  >  ied  pc«cepic  ronare  prgecepu  di>  dio  cmc^us  m  vmdidam  tnalorora  &  po* 

■ina..  idbteatqiieitnperio  monicns ,  C4f.  ij- 

Ad  vndedmnm  refp.  vci  ad  cercium  JMum.  iftttLpnatrk  Vnde  nokn  inipicr 

rc(ponfum^ir:magiftr.iniiqiiidcin  iml-  oporrec  quanrum  j)orcfl:acis  populiis' 

'  lum  coiopcccre  m  animas  Sc  coniaenci-  magillracui  commiieric ;  ied ^uajpocefb- 

amliominum  domiuiuin  %  necillani-de  tc populo^Deo ,  coins  ordinano&mi- 

imecnisiadicarei  veranBuncn  Icgenrab  n:neEcftm^^bacus,lIcprxr.*clus.  Hac 

loloimpohramligarc  confcicntias  ,  non  a.poTcft;itccamrubditis  pr.Trc»n:um  ip(c 

qiiidemperle » icd  racione  pcccepri  gc-  Apoltclus  fc(Vacur  ,  vt  iplinon  (olura 

neraiis  de  obediCBtia  magiftratus  prx-  propccr  iram ;  fcd  &:propccr  confcicnci- 

.  ftanda.  am  utobcempenndumv  atfeomie  vcquf> 

)     Ad  diiodecinum  refp.  M.ic;iflratum  cirefiftunr,  Dci ordinacioni  reuftere,  fi- 

lcgcm  luliam  ferentem  Dei  clle  mini-  bique  ipfis  damnarioncm  acquircrc  di- 

ftrum ,  ipfiusquc  Dci  vicc  in  ccrris  fun^ :  cantur ,  dtcf.  cufit.  pnm.  fAragraphit  ttruo, 

vnde  com-fetendo  legem  conicientias  rtrficultqumto.  Ad  luBccumDeusdaffe' 

bominum  Iigar,non  vt  nominem ,  fird  vt  (blcar>ac przficere  populo  reges ,  incelli- 

Dci  mini(}ruin  IigalTe  ccnfcri  ;  quarc  &:  jrnntutfiibditi  cos  non  aiircr  acceptare, 

Apodolus  d  ( i^.adRoman.  maginjratui,  vc  quam  vc  a  Deo  ipfis  dau  iunc  ac  pra:ie- 

•rdinatiomdiuimB,&canquara'miniftco  Oas, 

Dtiobediendumair:  hinc  ^curTducec  dccimumquinmra  re(p.  Cum  ma^ 

magiftratumsquarcnns  magilcratus ,  ouia  giibatusvi  leguiTi  fuarum  ligat  fubdito- 

Tu  Deiminiilec  ipfiusqne  Dei  parnbus  mm  conicienciasiipieDeusconicicncias. 

fonatur,inanimas  quoque  Aroon^ien-  Ipfimnn  ligafle ,  mediancelallcct  magi- 

msTiotntnamimperiimi  iiabere propcer  (rrara  ,  qui  efb  ordinatro  «Uuina  ac  mini^ 

«um,lcilicetcuiuscftminifter.  {^r.difi.cap.rj.  Quarc  cum  magiftratus 

Ad  dedmumtertiumrefp.  Potcfta-  fiibduorurncoMkxiniasfuislcgibus  ob- 

femnugiftratuscomparatam({!e  advti-  ftringir  ,  idem  incelligimr  conlciencias 

Htatera  lubdirorum  ipfi  obediencinnrac  obligareadpoenamxtetnam ,  «piipocefl^- 

lioneftc  viucncium  :  ad  pernicicm  vcro  pan.imi!l.im  irrogare. 
rr>aloruni«Scinobcd'cnrium  :  qui  raincn         Ad  dccunumfcxtum  rcfp.  Non  fe- 

fil)nncripfi»porius  damnationcm  acqui-  quitur  ,  obUgaturad  pa*nam  cempora- 

lancquam  vt  ma^ftcatni  hocimpotari  km;  Ergo  noir  obligatur  ad  aetecnanh 

poilic:  gtfirf/^/^V.ait  Apoftokis,  Deitrdi^  pocnara. 

njtmtfrefifftt :  qtitautcm  reftfittm  tpft .  fibi       Ad  decimumfi-primum  re/p.LcgisIa- 

d4mn4ti»ftef«4((iutruHt  ^  mm  Prnrtpes  mn  cor  id  lolum  pra:cauerc  mtcndic ,  ne  lub- 

ditotum  iuorum  con/aentizaIitet,qnam> 

Wam pDteJhtm  kmm  far  &  hsbebii  Uu.  RcipuR  vtilicas  ,  ipfomra  iubdicoronr. 

dem  ex  lila :  Dei  tnim  mtntfter  eil  tibi  itt  bo-  falus,vcrbumque  Dei  admicrit,  conftrin- 

ttum :  Ji  autem  matnm  frcerifttimty  nm  emm  gancur  ik  illaquccncor.  Carterura  ad  bo- 

fmtdfft  gCtdtum  gertt :  Dttmm  tmi^  nas  leges ,  &  Retpnld.  filntares  vuk  ip^ 

iStiimd*xtnwmi»,/fnmdmt^.  Dcusduiuraaciabdirofum 

dfldDunnqjiarcumfd^ }  Male  adfixingi,ii;9. 
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Ad  ^cimumoAunuii  tdp.  -Ea  ^uae  homincslencunc  >  Icdc^uiiiDeuspnBci'' 
lcgibus  ciuilibus  vetantur  ,  ecll  perfcac  \ji4C,quiducvcrbum  Dei  pra/cribac ,  at- 
fua  natuta  Hnt  intermedia  nec  iure  diui-  ceadcndum  eft :  ncc  diuuum  voccm  ac 
no, nec  lucurali  illiciuj  quam  pcimum  iciitendainex  oommimiliominum,pcaE- 
tamen  k  magillr.itu  prxcipiuncur  ,  vel  iertim  illicetaconun  opinione  xftiman-. 
prohibcntur,  ,irb;rraria  amplius  nonei^  daclli  icd  pocius  cx  Dc  ivcrbo  h.iuricn- 
li!,necabrquc  la:lionc  confcieutiic  ,  Con-  da:  bocautcmclarc  pronuucut  ,  leg;;s 
ira  przcepcura  magiilracus  »  Heri  auc  o-  politicas  Dci  ordiuauouem  c|Ie  »  llc  vt, 
mitdpoflc:  indpiunc  enim  ab  eoiem>  quieisrefifbc>Ddo»liiiadoiu£efiAecc 
poce  e(Ic  ordinatio  diuina ,  cui  rcpugnari  intclligacur ,  qualem  mortalitcr peccarc, 
fine  confciearix  LcConc  non  pctelb  acrcumpc£nx'xtcnuefieci«<iubiumpki^  • 
Qujnetiam  ilia  ,  quxanrcaiureuaciuali  ncnuUum  clX. 
nieKaEetantlihenati$,.nuncpropterprae-  Ad  poftcemum  re(p.  Tiaasg^elfio' 
«e|»l»m velintetdi&um magiftracus  ,  &-  nem tegis duilis ciusquc  violatioBem  o- 
cundum  ius  etiam  naturale  ,  quod  magi-  renino  prohibitam  clTc ,  non  modo  iure 
ftracuiobcdircprardpiCineccuitaci  rubii-  diuino,icd humanoeciam :  cumcmmle- 
duntur}  (kvcqtiicoiittaiftnd  magiftiai-  gi  pchuc^pareceiubeamuriaiimiam  or- 
fua  pcco^Nmn  »  vdmta^tBtim&icit»  onatioiu  diuiiue  propcer  flmlaenciam 
contraius  narurale  coramirtere,adeoque  upit.  tj.  ad  Rtman,  ei Jemquc,tanquam  a 
inorcaiitccpeccarcincclligacur.  Deoucofcdx  ,  rubuaauuur,  Ugefetundd 

'  Addfidmumnontim  wfii.  Non(pe-  nigifi^dtUgiim.  palamefl«lioc  ipfi>  vio- 
£bndumeft,quo  animo  (uBdici  legem  ^  lacionem  eius  ac  cransgpeflicmnn  incer-  ' 
magiftratu  ,  Dei  miniftro  ,  fibi  prarfcri-  didam  clTc  :  idquccx  natura  concrario- 
j>tam,accipianc,(ed  potius  quo  animo  ac^  rum ,  quorum  vnum  fi pcaedpiacur >  alce- 
dpcrc  dcbcan[,&  qua:  fic  circa  Icgcm  fer-  rum  proiuberi  ijitelligicur. 
tundam  voluncas  lcgem  prxfcribcnciab       Spedahscoaftitutioprindpumqude  JitJL 
ipfiusqucDci.cuius  ordinacio  fuiubonx  ctLim  per/<)iu'u  appcllanir  co  quod  non 
leges  pohncx  :  acqm  lupra  luculentcr   in  cor.irnuni  in  oninibus  ,  icd  in  ccrca 
demonibracumfuit,  haucclIcDciomm-  duacaxat  pcrlona  conihcuitur  quando 
jpotemisvolcmtaian,vciubreacn  morcis  prinepsveiobmericum  aliquidaUciiiin- 
jecema:legibus,tanquam  ordinationidi-  dulget,velpceaamaliquempcnerexem- 
uinx flibdici  p.ireanc,ita  vt,qui  concra  fa-  plum irrogat. 

danc  t  damuauoncmlibupiisacquiraut,        Illa  conlbcutio  didcur  priuik^ulm« 
/r.//.  quafipnuacalexrnonquidemaiiftoriiap 
Ad  vigefimum  re^  Pccnx  cempo-  cc  conftiraentium ,  quaepobiicacil ,  fed 
ralcs  plus  metuunTur,quam  xtcrnx  non,   ratione  obicdi  m  quo  hoc  ius  conflitui- 
mll ab  unpiis  honumbus &c  qui  Dcum  m  tur  ,  cum  non  ad  iuigulos  atque  piurcs 
.  «adishabitare>&adinfetiotahaxQ>e&a-  vmuspopuUhominesiefoaiur, iMvitt 
xe  non  credunc  :  cxtcro  i]um  dubium  duncucac  perfonx  cribuatur :  Sc  cumiu- 
iiullum  cft,  quin  pii  ac  rchgioli  homincs,   ra non  in  hnguLis  perfonas ,  Ccd  gcncrali- 
quahs  qui&quc  bonus  auis  cilc  debet ,  {k  tcr  confticuancuc,  dtoencc  Vlpuuo  m  Ug, 
cffe praefiuukor»  UMioii»  fiuiacaclonge  i.ff.de  Aidcuccoliinc  nonknpfobabilicec 
plus  memacpoenasctamas » qiKunieiii-  colligitiu ,  quod  Dciuilcgium  propric  & 
porales,  .  abfolutc,uisappcflarinequcat.  Hmceti' 

Ad  vigcfimumpriraum  reip.  Maio-  am  priuiltgium  dicitur  conftitutio  > cum 
com  ciTc  falliflimam  :  non  euim  quid  adiundoypEKSONAI^iS. 
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InTuper cum  propriom  (it  inris  >  tttti   pertoiMS &rcaiifis  ,  qaam de  qnibas no- - 

OMfflitf-  vnaaliqiia fpecie  conftiturum  ad  fimilcs  nnn.uim  (uitt  conftiaitt  Dtun  cnim  CJt 
ih  Pfrr»-  transfcratur  /.  non peffimt  l.  nam  rt.ff  dt  It-  rcgula  ieu  iurc  communi  p>cr  conftirurio- 
na'ts  (0-  ^  extcnfionem  ex  ranonis  pariutc  ncm  perlbnalcm  ,  certosca(u$&caui£ui 
6ttmt9-  ^(^['i'^  >  '"^  priuaturo,(eu  priuilegi-  exdpiunt,hoc  ipfo  regdamincaeeeris  cft* 
»1«  trm- oniefienfionempenitus  re(puit,fic  vt  m  fibus  ,  cauflis & pcrfonis confirmare  in- 
(hufn  fonon  v.iUar  rcenlx  ifta  vbi  tademtUr4-  K]\xyniinmvJquitfitum,^.idemreJpoudit,ff. 
fintit!-  tto  tkqvoquttddemcii  itcrii  difpofittoAwxi.  it  infifuS.  &  inftTttm.  U^nt.  OoneUus  /* 
terprt-  ^fimiUltm  Adjin^^  frHUendHnh*  Hinc  -  tmu^-  AtquehoctpnimlennTac  votuit 
jji^^t}  ^dnspfofcgulatndit:  id^puMlconcm.  ipfeqtioquelttftini^^ 

rarionem  iuris  ( inrclligccommunis )  re-    frinctDi  1.  deturevar. ^ent.  &<iail.  quo  in 
ceptumclt ,  nondchcrcadconlequcnri-    loco.cur  Ipeci.jkA  comluutioncs  lcupri- 
saufiodua  L  Quodvero,ff*ditL  l.^9dc$n-    uilcgia  non  poliuu  ad  conkqucucuun 
■  fr^ij^yrJt  Isrvi. e.  nonopottereporrigi .  tnhi,necperionasegrcdiancttr»  hanciV' 
sdcaulas  fimilesin  quibus  eadcm  rario    tionc;v  rcddu  ,  ouodhbc  Princcps  noil  . 
obrinci :  ficcnim  ius  dicitur  produci  ad    velir.  ridc  ejutde  hacrt  pxobxL  dtffettuinm  ■ 
contequeotiab , cuni argumenco parium, .  de 9ptim.ratton  tnttrpretMAiitr4.c»if. 
^quimisias  fingulare  confticaiam  eft»      Petionales  porro  prindpumconftitu-     f,  ^ . 
dicimus  con(cquens  efle  ,  vt  inparibttS  .  rioneseciani  bcncficia  nnncipumappcl- 
caufis  idcm  ius  ilaruatur.  Itcm  in  omni-    lantur  in l.findl ff.  de  confiit.primtpum.Hxc 
buscauUsidoblcniari,  vtj  vbiperlbnx    vccobencticuclupliasruntgcncris:  nam 
condiciolocnmfiiciatbeneficiOfibideil-  ■  aucpec{biicfiDit,attcrei/.^rMi/!^f4i^^.4A 
denteea.,  bsnefiaumquoqucdefidat  -.  lifeKiQ<fi»Mddcftimv  /)n:^;/(r^4,inquir, 
Minc&Iulianusm/./n^H;/.(f    //Jn  his,    ^ddamcaiifiiftmt,qujedamperfona-y  &tde§  • 
aic,qu2Concracarioncm  mns  contUcua  qiudamadiKredemtrMftttHttmttr^Mcm' 
(uncnonpofeiasfequireguJamfaris.  fdfmtt,qiutpafin€ftmMhtnim9mtf0llf» 
VbipcrregnhmDoneUusintelligir  non   etmt,  Qupieienendaqiioqaeeftaliacfr. 
ipfiuTi  ius  com mune ;  fcd  regiihun  de in-    gula iuris,qu.T dicitur ; in  omnibus caufis 
ccrpre^ciQociuiis  ac  legura ,  quaplacec .  id  oblcruan,vt  vbi  perlonx  condino  lo- 
ins  c(»ftftaacttm  porrigi  ad  eas  caodasx  aniyfiqtbencfido^ibi  dcfidentc  ea ,  be^ 
«foibttseademfiibfitiariouEtPauhistjl^  nefidum  quoque.cicfictac:  Adco  ftriOe 
prorterne'effirateminrifconfiitMtafimt,non    accipiturpcdbnale  priuilcgium  ,  pcrfb- 
dekent m ar^imttntum  trabi  L  qit4froprtr  62.    nxoue cenadrcr adhxrer, vt  quamuis  hc- 
ffjUR  lur^xVorvaict.  Maxim.  QMdUtrt  ■  resucfiiccciror  in  VNIVERSVMius  cp 
tmmii»*ai0^ii0tt,ne^ii4iftMtfimteultm.  defimAns  habuic  /.  biret  I.  kertdtrM  dt  R.  . 
/etfuentiavi  tr^lnnda,  cap  cjuaamre lur.tn    ittr.  non  ramcn  in  h oc  ius  pcrlbnalc  fiic- 
fixt,  Vndccruiu  coniluutioiKs  rnncipi-    ccdar,!cd  iliud  cum  clcriindo  cxpiret.  A- 
lunporibualcs^hucpriuticgia  ,  ciuu  m  .  liamiaiioncmclicpnuJcgii  caularrx 
«Itrisperibnisac  cauffis  rpedabcereon-.  «^4frR.lpacct.hocenimquiuis&ip(ttm  . 
narationcm ir.imconft  tutafiint, pccfo-.  iMlaliamcautam,quamcuiconceflume%  , 
fttsnon  cercf.liuntui  ,  nccadcxemplutn    nonporrij^atur.ail  hcrccrsrimcn&fuc- 
tiahldebcnt,/  •.ff.deionfitt prmttf.^.fid&  1  cellbrcstraJiskraiur.Vtraisquctampcr- 
i/Hifrimipi  lnJI^  dtktiu.iktt*gim,  &  atiL  .  tonx  quam  caufie  priuilcgii.varia  occitr-  > 
>loc  .  cronon  aliaai  obcaiuam,  quam   rumpaCKmcxeii4>Ja>deqiiii^|nogfrfli^  - 
qiiod  conftuucntcs  harc  iurc  nolint  illa  .  iacemporisdicCllir*  ^ 
adckCinpiuiu^XQduD^porngtadaliafi^    .  * 
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RESOLVTIO    THES  l  S'  tes  iPalatini  potcfbtcm  crcandi  Doftores 

SBPTIM^  obdnevit»  Mu(<fcm^uc  autoritatc  tirii^ 

INIIiperiurisvimatquevigorcm  obti-  lum  atque  honorc<;  Dodcralcs  confe- 

nent  refponfapmdcnrumjh.e.fcntcn-  rant,  ratio  protlchj  dubit.>.ni!i  nulla  cft, 

uaE  atcjue  opmiones  eorum,cjuibusper-  auiniiiHcmplaiiepnmlcgubyauUcajit^c 

iBifiiim  4ie  iuK.re(pondere  $.^rwfeMMI  nuanciir Biinai,-  quosvttdWffiibdtittSi 

tt^tnf*.  Ciim  cnim  prius  Cui6;  fiduciam  quibus  in  Academiis  creari  ;  cum  ciu^ 

Iborum  ftudiorum  nabcnri  lioerum  ef-  dcm  cauHe  ideni  lolcat  clTl-  clfcftus,ca- 

let  coniulentibas  rclpondcrc  &  iurain-  demq;  opcratio.  Quodtamenitaproc&- 

cnpreiari  LM.%.ftHhmtt.f.4tmgm.lmr,k-  dic,nrigoroforrius5ciiiMfii^^ 

t^.S-fii.CitMffeJfor.  D.  Auguftusbnpeu  cmdidatus  ipuasque  fcientia&cruditirf 

tator  certos  clegir  &:  caidirioncrcnim-  (qux  dc  Do»f>oris  cllcnriaeft)  explorara 

\           ^iie  expcricntu,&  autoritate  conlpicu-  atquc  iummis  ilbs  honoribus di^iafiic- 

Miqtu  confitfenolNis  «fcl  iucecefeoiide-  cicdeprehcn£i,adcoquc  iplc  optiboHttd^ 
ccm»  inm^ue  incetpcecacaicur.  §»\.fm^-  ordinis confenfu  &  dccrcto aipiram^lm^ 

ientumrtjPonfA.  prubArus  (itiuxtal m^ifirts C dtPlilfl^ 

HodieQelaceaautontatelurisconful-  ubm & }dedicu.'  ' 

ticcnanwaiiwrin  Academiis  iblenniter,  His  nihil  refbgantur  ai^;ctmencaquar 

foibus,  prxmiilbprius  examine  inquo  llGuidotK-  Pipx<^.IIL^f.|;A»M./;.&Co-^ 

erudirio  illorum  qui  ad  hanc  adipirant  lero  pro^cjf.  exec. p.g.i.gtlMLUf.incoatak' 

digiutatcm  explocari  iblet,  conceditur.  riumadducuurur. 

potcibs  pubhc^  intcrprctandi  iura  dc-,  Nam  auod  cxLJiitd  fuk.si.S.  i.  f.  de  /rw 

ipc  iaat  confulcndbus  reIpondct;di>  gitt.  t,  coU^cur  quod  appelbcione  pa- 

quorum  tamen  rclponla  vim  iuris  non  rc!irum  non  (cmpcr  vcniant  adoptiui  L 

obtinent,ncc  eandcm  potcllatcm  habct,  76.  ,f.  de  condtt.  &  dem.  id  lane  .id  propoli- 

auain  vcterum  litorum  prudentum  re-  tumnoilrummaleaccommodatur:  non 

^oiiia,qu2  praeiudidamndcbancyficsvc  *  enim'exinde  infecre  licet ;  igiturDodo-' 

iudiciiniudicandoabiUisteoedeceiiiint*  rcs  RuIUros  non  vcros  ,  fed  adopriuos* 

mc  hccret.</  «i  rcJPonfa.  -  atque  fickinos  clle  Dodorcs ;  quia  vt  be- 

Solcnt  quoq,  cadcm  Impcratona  au-  nc  ak Stcphanus  nulU  (unt  Dodtores  na- 

MD»89  A6ritace<reaci  DodoveskOmiicibbPft-  tucales^vndeetiamnttlUpolIuncdidDo-^ 

res creati  latiiiis>feqiiibtt$,vcciimneiil^mfiuide-  doresadc^tiui. 

sCtmf-  redcbcantpriuilcgiisquibus  gaucicnt  ii,  Et  quod  non  fint  adoptiui  &:  ficVitii 

t^PdU-  qui  Acadcraus  publias  iolcnnx  niucrc-  Do<iiorcs  qm  crcantur  aComiubusPa- 

itam  9c  cenunciancur  >  ooncxouecrifur  larinisifed veriDoAores,nonitiinusanp 

■  dejntiii.  interiurisincerpreces,&anonpaucisin-  creariin  Acidemiis,exindepatct,quodv- 

dempri-  (igni^  enidirionis  lurilconfiihis  dxlcrtc  triq;abcodcm,ctfinonimmcdiatc,me- 

udegiit,     negatur  j  (ed  meo  ludicio,  iinc  raaone«  dutc  tamenpnmlegu lua,  honorcs  &  di- 

f^tn  contrararionenu"-  eiutacemnandiancur,vc/upriollenfiim 

MimA-     Cumcnimpublicacacpfittilegiatx  A-  hiit.  - 

f*^*'*'  cademiarhanc  DcxSlores  renunciandifii'-  MinusobftiitargnmcntuIohan.Fabri, 

•^-       cultatcm  a  Cselarca  Maicftate  habcnt,  (^om ^.RefitnfnLdeiur.nat.gent.&caL^A- 

gradumq;  Do^oriscofcrrenonpolfinr,  ucrfiis  bulhtos  iftosDo^oresvtitur,  ^ 

nifiattcoricate  (ummiPkiri£ipis,qtti  prin-  nempc  Dodoc  Do^or^ncm  pofltccre«> 

cipium  &  fons  cft  omnis  d^nitaris ;  ab  re,cum  hoc  folius  fit  Impcratoris. 

caiicmvcr6MaicftaceGzfi^a&  Comif-  K.eip.  NuncenimoftcnfumcftQ^Co- 

-  •  ■         M   5-  mcsPar 
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icrr".  c  rc  rc-icrir::  ,  ^  Auio^  nvHicr. 
Sci  vpii  i^i^ncir:  aofi  pocLim,j>St^uc  pco- 
rccto  qocd  hxxxmasiaftaiarmM- 
ff-^'*?  icpoc!!  pcoicrrnr  arv  amlb 
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V  .>:xocci  ^  Liorenw    colkg-.ua:  \xl 

fic:c3Si,  scai^je<p»ii&< 
pcculi  ifcN!  p>.nns  lunci  cur^crc  iio- 

is:^  DctnI:jB»BCCjl3»pr!r-Vg:;<Po- 
diX^bos  fcss  03c:pC9e&cbc:s ^oie- 
asz. 

uu^>r.or.  crunn  piohknrari  icu:ic  cni 
o  idt  luoctcnCvlM^  MmCB  c£nt»  9z 


cx-io  ii>  tiv.s  oc*:rx»^xj$  «S:  tcnrcn- 
xzs  rcceikxc  oct^ocaac   A:<|m  abiiiir- 


tus  JCCBC  JB±«CB*  pcuictjtvzm  rdpo^ 
U  icr<  nimctn  ttccrc.UtK  rcr  jico- 
c:::.:cn-.  uins  odKicrc  nci^  BKbccsipUai 
aiiciRoo  rCBCsc  loqoi  < 
jd:-3  leceacBcpoieaL 

cr.:  c.:-Ni  .cnrjrtxr ,  v-.  'cr:r«2x  &:  opi- 
n:ons,  s  .  _ wcr.;i  :rii  iL-.: .  ^«roa:  non  laro  »- 
pjc  Srac«  &  pcocico*  tvitpccres  > 

krc  :Txa  cft  optno. 

C;_  r  rcipocds  pr;:irrr3rr!  ccmpa-  ^^*^ 
fi:  .A..:-.^:  ro  :cr  ..^-n^rarj^-ncimruai 
»:  u:  Irr^  ..o  x.^i^i^mo  Canciac 
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I3s  XyiTirik  ET 

feiperialis  ieiuencus  :  in  Gailu  ParU- 
fncntoiuin  airefta»  fic  camen  vc  Eaac 
oompacacMMiem  non  firoplidter  nec  in 

oiTmibiis  proccdcre  ipfcmct  fateatur. 
£c  lanc  (^uuod  lioc  diitccunc  >  quod  ca- 
finm  cutianmi  {cntentisepciriudidam 
non  faciojit ,  aliis  in  cauus  ,  inferiori- 
bus  iiidiciis  iic  vr  tiuiinodi  lenrcntias 
6c  opuiiones  lcqm  cx  ncccilltatc  cogan- 
ifar:  cum  hoc  ipium  diienc  luftinianiit 
prohibcac :  Senn  mpdeni  i$ukx,  nl  mti- 
ter  cxijlimet  neque  coifitltationes ,  qu:tf  non 
ritt  ludieMdt  efft  put*ueru » fequendum ,  & 
wmbe  mdgu  ftntemm  emmtmifiimerum 
fufiHerum .  vti4mum  frecemn  (mm  t- 
tmn  fi  quid  bene  dtrimatur ,  hoc  in  atiorum 
mdicum  vttium  txttndi  oporttdt ,  cum  non 
4xemphi,fid  i^m  ludicandtm  fit  j  ntque 
fi  (^mtimdet  fim  muplifiimu  pntfieSmM 
vtt  alicuiut  maximi  mggifirAtus  proUtd  ftn- 
tentut ,  ftd  omnts  iudicts  nofiros  veritjtitm 
&legummfittmfeqm  rtfitgm fiuuuum  Lnemo 
tf.  cJtfimtm,&mtttl§ait. 

Qmd  (o  roacifi  admictenduro  quia 
•  iudiGCs  iacaie  dmm»  quod  lecnmnun 

kges  pronunciare  vcUnt.  L  rtm  non  no- 
uum.  Cod.  dt  iudic.  ad  iftas  proindc  lcn- 
tcnuas  adibrmgi  ludiccs  nec  poiTujK,  nec 
debenc 

CS**4*  Otcafionc  horum  prudentum  ne- 
Qjf^f*  fponibrum  de  glolla  qiTxriturautoritatc 
faautho-  qiianta  illa  fit,&nurn  indcm m iudicaa- 
mtasglof     obrcnun  ncccllario  dcbeac  ? 

^  Equidcm  Bartolus  in  LmwmJ^efi  dt 

dr«rcgbflieauc«»itatem  maiorem 

cfledicitjCiiumomniumDodorum.  Et 
Bald.  Gloiuin  idolum  aduocatorum  vo- 
cat  ciqiic  lcmperadhzrcnduindicitin  L 
uff.derulg4r.&pupiifiAfiitm*6ci\^f3&dk 
f^BHmam  gcns  aducKatorum  aglolla  vcl 
larum  vnguem  rcccdcrc  :  id  quod  Ful- 
gpiius  antiuuus  mns  intcrpresin  /  folu- 
mmC«Uitb^m.&aimi.  UsverbisaniP 
itiflinieiefiaau.  /«iMftMnA^jnqB^ 
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merariumtfftt  Attentdtt  iftud,  quuicemmw 
m$  Gloffe  &  IhStrum  ftntentm  eS  t  qmd 
trMnfumt  fint  ctfitent ,  &  nefiru  qmima  fit 
aurortt.tf  Gfof.irurn '  Sonne  heri  dixtt  Cj/nm 
Glojfam  ttmendam  tfftpropterprafcrtptumi- 
tbUarim  per  adutcdtetffiimficmuquedfi' 
tmtmtiifuiideldddardkimpnDilititdMdm^ 
cattadorant  Glojfutorespro  Euangtltjlis :  Voh 
emm  petm  fre  me  Gloffateres  quam  textum, 
Hdm  fi  dSigetextum ,  dicumddutedti  dimr^^ 
fipdrtii  &  etidm  iiubtmttrediituq^  iSXdf^ 
f*  nen  tta  vtderit  ittum  ttxmm,ficut  tu  ?  i^e 
rtcordvr,  {&Juiftudpronouo)  quod  ditmtf- 
jem ftbeUru,  erdm fdtii  dcutm ,  &  dum ftmel 
eJfimmwmlnfiaiiufmimSiitioim ,  m^fidt 
vnum  rextum  dBegdrecomrdftntenttamDe- 
Heru  mti,  tantam  audaciam  babui.   Dixtt  v- 
nmfocm,  tu  loqueru  contra  Gioffam  qu*  dtctt 
fietEteger^embi  ttfi€Ai^dititfie,tg9t^ 
c  0 fic,  ignaruf  audoritdtu  Gtoffdtorum :  crtde- 
l}am  entm  tjuod effent  communts  apoftitla  ,  fic- 
ut fuptr  Vtrgtlto  &  Omdto :  fed  tamen  non  Ute 
^ifiarmaemm  Gk§aeireiriimdmdfimmtt 
viri  &  dmeritati» :  &  ft  aitud  iwn  effet  qukm 
GhJJjrum  ordinatio,  &  de  qiuhiu poreHdici, 
quod  driurer  de  imiloduip(^e,vuielicetqued 
tetum  cetfm  imii  mdtrim»  'Magiitrgijbm*^ 
dumtfliii,^nderma,fidmii^ii»  ^mm 
jidimus. 

Cxcerum  ianiorcs  luns  incerpp.  non 
exiftimamnt  tancmn  cribuendum  eift 

autoritatis  Glo(&*  vt  ab  illisreccdinon 
poflit.  Scd  \vi potius  ftatuctidum  ccnd'- 
runt ,  Gloilje  >  quantuinms  raagnz  lit  au- 
tontaus,non  efle  crtdciufaimiufi  didmi 
itium  probet  lcgc  vcl  rarioneblcmin^i^ 
C.dc  coUationibm  (ed  tuncdcmiim  fidcm 
ipfi  habetidam  &  aucoritaccm  accommo- 
dancbm ,  quando  vel  iuce  >  vcl  racionibus 
fundacis  ntricnr&iiccxra  non  diflidct  Za- 
(\\Xi,conftL4.num.i4'  Schaderus fr<t5./«fil 
pjirtJofe8.smmi.6i. &fmt.».ft.fdrt'ffe^ 
j.m(m.si. 

Et  cado  hiiius  per/picua  eft  i  cum  e> 
jiim  iudiccs  iiibcantitttcBumhim  lcgcs& 
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iaii.iaScued.Lnm9C.defenteiu.&mter-  prjeleitim,iuluInonctibiiendiimdce^ 
itcut.  atque  ad  hoc  iurciiirando  fcfe  obli-  fcnt.fic  vt  ab  ea  reccdcrc  rcligioncm  c(Tc 
garecencantur/.  remnontfm$m.cJtsUiitc.  iudiceiK.C£oaucciicftacucndumcCDieoi 
Idcirco nin  GloHancTdiniiircvdinia-  o5Riiinc8Dd.opiniones, fizanonedcaii^ 
tis  carione  ^undaca ,  in  iudicando  non  cft  coritacc  iuris  ornacx  imcaiqi  manitx,iu- 
oUeruanda.  Mulro  \  cro  mmuslegpbut  "s  vim  Sc autoritatcm  habcrc,ac proindc 
.  carundcmqi  rarioni  ajucfci  cnda,  vcncrandas ,  6c  ab omnibus  maximi  fad- 

Scd  anncGlollacommuni  Dd.opinio-  ■  endas  .efle:  non  tam  quod  comuncs  finc 
ni  fit  |»raeicrenda  porro  quxritur  f  Ego  intcrjprctii  icntcntia: ,  qua  quiaiurisfinc» 
etfiparum  admodum  autoritatis  comu-  acfbudar.inonefubnixa:  :  nnautcmvcrl 
ni  opinioni  tribuendum  cxilluncm,  fi  ta-  tacione  deibtuancur,&  a  iuftitia:  vu  abcr- 
men  non  rcpugaec  tcxcui  auc  racioni  iu-  renct illas  in iudicando  ac  conlulcndo  n6 
xi$in4ubio6lofixpra:fiweiidamcenieo^  mod6 noniequendas, (edeciamceupe- 
•  quiapra:fimiantucauo&cilius  veciiaiem  flcm  vcritansi^ciuftitKrlongcnoccndUi- 
vidercquam vnus.  m  uii,  hipcnJas  cllc:ita  vt fi ncglc«fla & 

HodielCcorumDodoris  ritulo  infi-  icpolua  luns  racione,  iudcx  iecunduco' 
gpitorumaucoriiasnoneftneceflaria,(ed.  .munesDodoriiccadhionesindicec»noii 
probabilisdumaBU:,  probabilis  vero  id-  iblum imperici  indicade  fanfim^  fiiam 
eo,  quoniam  artifici  crcdcndum  cft  in  firdilc.vcrumctiam partium iura malitio* 
luaanc ,  maximc  ii  publicum.conrccutus  (e  iubuertjirc  liaud  immenc6  dicacur. 
ficteftimomttm.eiulgttedcxKxkasac|)ue  >lam  fi  ptim6commtuiiso[nnioGaup 
-  periciakperitilfimisfiicricpr6baca:'nc-  .  fiadcorigjbempMik&icrucemur  diligen- 
cctlariam  tamen  ,  vt  dixi  ,  autoritatcm  tius  ,pariunt  ilfam  vtplurimum  trc*;  iu- 
non  habcnt ,  iic  vc  fentcntiac  ipibrum  iticiz  Sc  veriuris  hoilcs  cruculenciiliiTii . 
finc  per  omnia  icquendae ,  ipfisque  iu-  «0«ws%i!ir«Mi,ecior  AeaniCitia.Siquis 
dex  tcnacifTime  inhsrrcre  tcneatur  pro-  .enimeruditionisfamacon^icnttsdqpr^ 
pccr  facratillimi  Impci  arori',  conmtu-  cipua  in  aucoricacc  conilicucus ,  vcl  gra» 
tionem  m  d.l.  Ntmo  C.de  fcntent.  interlo-  cia  pcribnarum  ,  quibus  de  iurc  coniii- 
cut.  vbi  proUibccicucrcin  iudicando  a-  lcncibus  rcipondcc ,  mocus  :  vcl  crrore 
liorum  (equi  (entencias»&iubec  lecundjl  aliquo  (quod  in  tancaiuris  noftri  ampii» 
lcgcs&:  iur.i  pronunciarc.  tudinc  pcririnimo  etiam  cuiuis  acddc- 

Ex  co  camcn.quoddiclumcftautori-  rcpotelt)  lapfus,aut  pecunia&largirio- 
utcmprobati  Dodoris  probabilcm  etlc  nibus  obcxcacus,  coniulcnubus  de  iurc 
ve^coUigiturquod  is  probabilem  prae-  contra  ins  re^ondeciL  Hnnc  illic6cc- 
fiimacur  licigandi  cauiam  habuitlc  ,  qui  tcri,  autoritatceiusdu6ti,nonaliier>ac> 
conhlium  duorum  DoClociunapprobar  quc  aucs  rcg.ilcs,  pr.TuoIantcm  vnumar- 
torum,pro  ic  iiabucric.  latis  pcdibus  uilcquuntur  omncs ,  &  ad 

inftar  oaium,  e&  vmuetfiis  DoAocum 
lk,A'&  RBSOLVTIO  TJJESIS  grex  cemtic  »  qu6  pcimas  ciirfiim  fimm 
B.  OCTAFjE*  ciirexcrit :  nec  quibus  is  rarionibus  nita- 

Qu.41.  cur  rcclo  mdicio  pcrpenduncjiedrapidi 

Qutnum  Vm  olim ^mdentum  opinioni can-  inftar  flaminis ,  in  quasvis  tanc&m  non 
/uMutho  V^caflicriccnbucavu,taniaaucoricas  abfurdas  opiniones pcolabunrur.  Hinc 
ritMto-  quyri lblct,ccqaqnam  igitur  fit commu-  communes opinioncs quas poftcaimpe- 
«HMHr  0-  msDuCU>rumopuuonisautontas?Lqui-  ricumvulgus ceuidolun\vuigus,adorat, 
^fMNM  f  dcm Adaocari&Pcagma(ici,antiquioces  &vcoxaculum vcncracur,  pronofcuntur, 

esquo 
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•exqaovrlibbyluGeineridiaiiaclariiue-  approfaaadumiftdcg^iMkkBibasporius,. 

uadicquam  periculofum  Hc ,  po(Vhabiti  qiubus  illa  opinio  nidtac»  cftimari  vo^ 

rarionciuris,lola  coinmuni  opinioncni-  lunc^nc  vt  ilu  demum  procommuni  flr 

ci ,  &  quam  iic  procUuc  lub*  auconcate  repucancla,qujE  mclionbus  &  firmioM- 

eius  periculosc  ctxare.  bus  luflFuica  cft  caciombus  >  quotcunquc 

Ec quidnialris  opus  }  quamlubricnni  caiidemac qaafescunqae  halnientpano- 

&arenofum  fit  iuris  fundamentvun  com-  nos.  Vfquc  adc^»  inccrra rcs  eft  commu- 

munis opinio,noaliunde melius,  qua  ex-  nis  opinio ,  vt  illi  ctiam  ipfi,qui  nihil  non 

indc  cognoiccrc licec ,    picrunqi  ambi-  auconcaus  ci  cnbuuiu»  candcmquc  pra 

gu  um  nr&incermm  quxnam  exdiuerlis  ocaculo  habenc ,  in  ddcribemk  ea  plu- 

&  dilcrcpanribus  communts  (it  opinio»  rimum  bereanc ,  variasquc  m  (encencias 

dum  alii  h.inc  ,  aiii  aliam  communcm  diftrahancur.    Num  igicur (ohdumuiil- 

alIerunc,&pro  vcca^uc  aucorcs ,  <3c  nu-  ia  mdicioe  iudiaorumquc iundaiuentum 

-meto  Zc  aueoricate  pares  alleganc ;  quui  conftimi  eziAimanilum}  Nmn 

VBoSb  comiminem  &pc  contra.  comreu-  fidei  habcndum,  qultan  pcurfenriflSmoii'. 

nem  producanc.  Vc  raccam,  quod  ncc-  rum  lurisconfiilcorum  relpofis,  qux  tan- 

dum  nodic  intcr  conimuuis  opinioms  quam  oracula  antiquirus  culta  <S:obicr- 

patronos cerco con(lct,qukiiKun lit  com-  uaca  fuerunc :  quam  Dmorum  Impcra- 

monis  opinio :  fi  enim  quidquam  incer  toram  Confttrodonibus ,  quae  Deoram 

iuris  Dod^ores  controuiwumeftyidcer-  voccs  ab  omnibus  habitx  lunt:  quam  i- 

tc  hoc  ipfiim  cft.  Suntcnimprimoqui-  pfi  dcniquc  xquitati,  quar  bafis  «Sc  hm- 

dam  non  poilrenu  noitiims  luriscoiilul-  damcutuin  ell  luris  ac  mibtuc,  qua  lubiar 

ri.,  qui  ibttm  Gbflam  4  Barcolo  appro-  t4,  iuftudam  ip(am  interiie  8c «mori  o- 

bacun,  Gommnnem  opinionem  conftir  porteci 

werc  afTcrunt  :  quoniam  ral.cct  Barto-       ^^  -^  rariom-busfofisfividamen. 

lus  elt  aunea  iuns,m  cuius  diChs  lem-       /•        •  n      ^  ...  j»  j- 

«     P     p  .         ,  ,      .  rer.  ca  lentcntue  mcx  collocare  s^dcar  ad  i- 
pcr  cft  vcntas  &  in  quo  habicat  ipfiffi-     .  ^        ^^^^^^^  ^  j^,^,  Cxcratiflimo- 

ma  ventatis  lubfianaa  &  propterca  i-  r 

'    '       r  rum  Imperatarmn  rac  coiucram :  quid 

pfiim  cxtcn  omnes    canquam  antcfi-  ^  «nemoriat  Impericor 

gna.nin.  .^-  prmcipem  firqui.cu.ldcmquc  ^^^^^^^^  p  QuidTriboniam).^m». 

lcntcntiam  ,  vc  vcnutcm  ipum  adora-        r        ■,  •„  ^^a^  •. 

re&ampleOidebeant;  Afciver^Gloi:  p'fico:qu.d  uvrcnsiimsnoftncompi- 
^        t^J^,     fn^      j^uiYf^tw  pncccpic.quid  miunxic?Necx 

iam  non  folum  k  Bando}  fcd  cnam  ab  ^^j,,„aiSeaaSwSn  ,<iuod  melius  & 
aho  quoms  Doaore eximio &  cmdino-  i„,eft.iudicarenc: cxrarionepa. 
ms  laude  conlpicuo^^probatam.com-  .^aa,  ipfaquc  .Tqmru.  acrcqii.u^ 
iiiiiiiem«|>miencmlacereconceiidunt.  t-i  .  i     ,        >  ^ 


Ouibufdai^  piacet  Cloflam  crimn  iafi-   ^-^^^■''f"'-  .^"'"^ i'^^^"' '^?- 

cuius  dcccnons ,  (ca  mmons  autontans 

gnuim  Do^orum  fiiffVnpio  confirma-  ,crifentenriaverior&meliocflt.mulco^ 
tam  ,communemd.ccndamclIe.  Non-  .  ^^^^  opinioncm  rupecec,ac 
nuili  commimciTi  opimoncm  icptem  t ,  ^  j.,,^-„', 

Doaorum  calcuIo>mter  quos  fic  Glol^ 

,  Iimoccnrius  ,  HoiUcnfis  ,  Speaila-        Quii^  pra-clarius ,  quid  diluciJius  in 

tor ,  Barcolus ,  vcl  alius  quifpiam  eximi^c  hanc  mcam  lcntentum  dici  polHt ,  non 

autontatis  lunlconlultus  ,  definicndum  lane  rcpcrio.  Opcandum  profcaocllc^ 

cenfenc  Kondcfuntdeniqucquicom-  pcxcepcum  hoc  luftiraani  laluberrimHs 

munemnon  ex luimcroOodoi^umcam  mhuiicvi<Kdiemviuoerros  iurislncetpp^ 

N 
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prx  oculis  habuiiTc,  non  tot  tccris  ac  crai^ 
us  crroribus  ias  nofthun  contaminal^ 
ftnc :  ied  poftquam  noniina  conuneno- 

tonim  numcrare',  c|ium  laniorum  In- 
tcrpp.  partcs  lequi  malucrunt ,  fadbum 
cftjVt  explosa  raaonc  luns,  legibus  itcm 
^ue  h  fcao,  h  iiidicio>>  ccuxiaprorcripds 
&  eliminacis  niliil  fa^  pcstcr  oadixio- 
nes  &  fomnia  intcrpretum ,  nobis  reli- 
C  im  fit,non  fine  adguoiurisnoihida- 
mno&dedecDce.  MarcdHnseqciidem 
extmtae  eniditbnis  hireconCiurisquepe- 
rinffimus  conn.i  communem  lurilcon- 
fulconim  opmionc  pro  zquiiate  xcipon- 
derc  nil  quicquam  cfubicaaic. 

Cum  cnim,  referentc  Vlpiano  libco 
t'i;^c(imolcxroad  Sabinum  ,  inter  anci^ 
quos  iuris  pcnros  lis  ellcr,  .irquc  conrcn- 
tioacernma.  An  ii  maruus  ciotem,nul- 
la  prius  dedufiione&fta,inccgrampoil 
(olutum  macrimoniom  leftitcmec,  id, 
cuod  pro  impenfis  ncccflariis  penfari 
iolecpollet  canquaraindcbicum ,  con- 
didione  indebici  lepecere  :  inhaccon* 
cerettione  I^larcellnsConrultus ,  a?qui- 
iatem,quam  pra?  oculis  lcnipcr  hahcn^ 
cam  Impcracorcs  moncnt ,  vcr.imquc 
laaoncmlecucns,  condidioncmadauc- 
cendam  relpondit.  £r  quanquamcon* 
tradi<iorcs  h.ibercrpIcrosqiie&  (vtcre- 
dibilc  eft  )  'lon  t-  viil^o  Dodonun ,  (cd 
eos  quiopmioiic  doCtnna;  lupr.avulgum 
ctanr  Sc  aucontaceplurimum  poUebant. 
Vjpianus  tamen  nil  vd  authomatc  illo- 
nim,  vcl  mnltirudine  morus  inrrcpide& 
ai>lquc  lialitanone  viia  rtrpoudit :  Etji. 

um  MMTCtlb  femtntuan  Mdmtttenddm  efiL 

y%.j>en  ff.  de lure  detsl.  Equidemhcom- 
mujus  opimo,  vt  iUi  Voluni.xanoni  x- 
«uitati  pnrdomoiaii ,  &  in  fbro  ac  iu- 
«dis  priroacum  obcmcTc  dcbcrcr ;  cau- 
/am  profcd6  Vlpuunis  ii.ibuiller  iuftiil 
iimam  a  Marcello  diflenncndi  &:  i^n- 
■?4eww»By«*fubicnbcudi.  Verum 
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plus  apud  ipfiim  valuit  vcraratio.quam 
opinio,  plus  arquitas,  quamDoCtorum 
•uAoritas. 

Carterum  cum  hoc  clariflfimorumlto- 
rilconlultorum,Vlpiajii,inqu.im,&Mar- 
celii  ccilimonio  iongc  clanllimo ,  com- 
munemopinionemvaldc  premieiuique 
«Koriiatem  non  jpamm  labcfadbri  an»^ 
maduerrercnt  commnnis  opinionis  pr»i 
cones,  nihil  non  cxcoguarunt,quotcitfc^ 
monitem  hoc  iongc  duDddiiGmumGia^ 
dCrenc.  £t,  vt  am  nunc;  qweilli  in  me- 
dium  adfcrrc  (olcr.r,  iiicnrio  prartcrcam : 
illorum  qui  lubnlillimj  habcri  volunr, 
diflfidium  hoc  omnc  dilbnctionis  fccde- 
teccmdliandamexiftimancific^vtind^' 
putando,  vbi  non ,  quid  tecepcum }  led 
quid  vcrum  (ir ,  quidvc  r.irioni  iuris con- 
ucniar,qua:ntur ,  communis  opuuo  non 
accendanir,  nec  cnionem  vihcac  aiic.le^ 
gcs:  in  confulendo  auccm&iudicando 
vijTi &r vieorcm  iiiris  obtineat ; fic  ctiam, 
vtracioni  «S»:  tcxtm  luris  prxvalcat.Quai^-. 
doquidem  Dodori  inconndendoliccac 
adducere  opiniones  ceprobitas ,  vt  <}ux 
multu:n  conducanr.idornaram  conlitii, 
fi  in  principali  cjpirc  iurtiiu  idlir  ,  Sc 
inluper  ludiccs  unpcnti  moucantur, 
quando^  mag^s  exiacioae  fi9a>(]i]an» 
veca,  &  plus  mooeantur  auioricaceborf 
6Vorum,ouam  nrione  iuris. 

Verum  ioiu  hxc  luiit  Hculnca,  qui- 
bus  pudendum  ecrorem  iuum  oonce- 
gere  Audeac  >  led  conacu  proriiis  ir. 
riro, 

Quid  cnim  annon  hoc  ipfum  cft, 
dequonuncconqucnmur ,  6c  dcquoo- 
mnis  prop^  «taris  ^uiioreslnrisconfulci 
conqncfti  lunt  grauiflim^,  quod  c  iiidid- 
is,  c  f oro,  c  mbun.tlium  lublelliis ,  ratio- 
iie  «^ic  .L-qau.ue  cxploia,  iplaque  vcricace 
profcnpra  .  opiniones  St  erroces  GlbC 
worumredpiantur  cemece:  oecam{^us 
quid  vemm,  ied  quidtecepcum  fitatoet^ 
damr? 
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Mam       DoiBi  flMiie  hominuin 
:fideni!qiiid.hoc  aliiui  elt,  quani  iura 
perulanrer  (Iibuerrcre  ,  iuftinatn  hmdi- 
cus  conucUcTC,  mdici  curpiccc  unpoacret 
.  .^viadeniqiie  ioftidaeeani  abdncecei  a- 
.dem^ue  ad  ini^  iudicandum  aniaiia;  8c 
occanonempnBbere  amplinimai  .1 . 

VtitahocipC>pr;ecexcu,quo  crrorcm 
£iiim  cegereaauerfahiconancur,  magis 
enndem  magirque  deteganc  >  ipfmsque 
.rurpirudincm  lic  omnmni  conlpcctui 
cxponanr,  vc  nemini  non  liquear,  quam 

Snculolum  pariccr^  perntao(iun  lic, 
iopiniom  coniinani,qiuerauone  iii> 
jis  non  fulciacurapeRa,inha:rcre. 

Confbmrinus  equidenilmperaroro- 
mnium  zcacum  mcmona  cciebracilli- 
11UI8  in  JL  A  e$dk.  dt  kuBe.  in  omnibos 
.  Mbusiuftiriat  &  xquicacis  przdpuam  ca- 
.tionem  hahendam,  (cruN  prxcipir,  quod 
prxcepcum  ad  iudicesqui:>quc,acquead 
(  Jios  vd  imprimis  ipedarc ,  cx.mdc  relu- 
cet  peripicuc  ,  quod  conftiiucio  ifthaec 
Conftancini  fub  riculo,  qui  in  Codicc  no- 
ftro  de  mduiu  inicribirur  a  ludiniano  ac 
xompilacohbus  iuris  fueric  coUocar.*.* 
jQuiecgoinindicuidojeqaitari*  cniuso- 
mnibus  in  rebus  piarcipum  tMkmem 
haberi  Conftantinus  iubet ,  communem 
incerpp.  o^iniouem  &  Gioilam  prxfe- 
cBiMbDx  dhottmis* 

Verum  enim  ver&  obftcepamhicno- 
bis  verborum  quidam  ciptarorcs  ,  vo- 
cujD  aucupes ,  nugarum  architctli ,  cx- 
clomanc  alca  voce,  audicndum  hrcquo- 
qne  Vlpianam  luiKbonnilmm  poft  ho- 
nunuromemoriam  acudflimum,  acten- 
dendum  probcque  expcndendum  quid 
mfehacdc  rc  ibciuc,quidfcnbac,quidiu- 
«bcec?  Quid  igicnr  ilie^  itdt^,  inquic ,  m 
-mndi^itmsmimmum  i^mmM  f4M- 

rtem,  pro  vtilitate  communi  tjft  rectpta.  ^ck 
i\  quis  m  mcnccm  Vlpiam  lunlconluUi 
opcimi  Ayeriiiflimi,dihgcntiusjnquific- 
rit,mco  iudicto  (adl^  dcprchcndcr ,  ni- 
hil  ipfiun  omnind  ^cenobe  nolUa:  ad- 


Tnitri  Vtir.  ff 

uec£ui*necoommaiuInterpp.  opinKNu 
l^rocinarL  Vxenimaonmuiiinasquai^ 

quc  lubtiUuces  atque  minutiasinlectm-- 
das,  nccadviuumomniainmrerciccan- 
da  pucamus,ied,nimia  quandoquevcili- 
caceicponca,|}ublicmn  bonuin  Ipedan- 
dum  ipliaroitramurjita  \iLi!iiin  nihil 
tcmerc  rcdpicndum,aac  reccpt  um  toUc- 
randuin,mli  quod  cacioncm  iapiac  arquif- 
Iunam,cen6mus. 

Sic  cnim  &  Ccl/us  (ux  xtads  grauifli- 
mus  luiisconiultus,/^,  inOjUir ,  auod  ncn 
tdtfne  mttoduiium^  edtrroteprunum,  de- 
mdt  €ai^itimuiu  •ttummn  «^.  oifinuri 
m$mmidtbetLi9.Dxtfi.  deiegibuj.  Qua. 
propcer.nid  mca  mc  ratio  faUit,hoc  volu- 
icacienilc  Vlpianus :  fubuUtaci  iui  is  non 
icaadh3efendum,vtpotioreius,quaui  pu- 
bhci  boni  racio  habcacur ,  (edea  aliquan- 
do  rcUda  publicam  /alutcm  ,  tam  in  iu- 
rc  conlbtucndo.j  quam  mterpretando, 
.pociusipedaridebere.  Quandoquideni 
vniueruB  leges  noftrs  ad  bonum  pubti- 
cum  nc  Glurem  RcipubUcartauquJimad 
(copuin  \  nicum  coUimaredubcnc.  Htvc 
pxa;ciaic  admoduui  M.  TuUius  Cicc  o 
dicebat:£duspopuUfuprcn]a1exelIe  dc- 
becJNtbilpcouide  Vipinnis  pio  commr- 
ni  opinionedixir,  nccquicq.imi  lcnpfi  , 
quodiopaccocmimti  cu!< ,  vel  probahili 
ulcemranone  decorquen  po(fiL 

Scd  videamus  porrcquih.  aduerlarii 
notlri.coininunisopinionis  parrC)ni,funr 
damcuns  nuanrur,qmbusratiombus  er- 
rorcm  (uum  dilcirc  concncuc 

Principiow  inquiunc»  nemofd  omni- 
um«qiii  vcl  pcr  rnuifennam  ius  noftrum 
a(]icxcrir  aut  a  lisnmc  i.iiuranr,  c|uinoa 
cxmdc  didiccrit ,  cnorcm  communcm 
ius  parere:  ceflantur  fiquidem  hoc  ipfum 
cl.u-iinmj  prudencum  reiponla,  vc>'qai 
infici  !s  illud  irc  conerur  ,  omnium  iu- 
diao,  iuhs  unperitilluuus*  raeric6  re- 
pucecur.  Acque  vc  alia  ntinc  qucinfi- 
dcm  huius  produd&lenc»filencioinao  - 
uam:iiiud  adremimnnnu--.  hacerecxift  - 
N   t  vcuax» 
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•tnanr,  quod  dc  liarbario  Philippo,  fcruo  poflet  ?  Ec  vidcbatiir  prima  fironte  rc/po- 
fiigitiuo ,  poft  ver^  Romc  cx  etioie  tiL  doidfiiquodnomoiimfinius,  vcijiiiniil- 

'pntci]Danci'c.ito,reFertacreipondetVl-    lamiurisRomanicommunioncm  habct, 
piatmsin  l.j.ff.  de  offic.  pr<ttor.  Id  autcm    in  reftamcntcquod  quoad  ordinationc 
kc  ic  habct.    Seruus  quidain  fugmuus    luns  auilis  ci\ ,  tciliSL  adiuben  nequcac : 
nonune  Batbarias  Phiuppus » cum  Ro*  hac  tamen.taoone  noiLaRentia  placulc- 
nue  miilct&  annis  ka  &  gelQifiet ,  ita  vi-   Impcratori  noftro  tcfbanentummbfiAe-' 
xilTct ,  vt  populo  RoiTiano  CcCc.  a  fide       rc :  idquc  idco,  quod  eo  ccmporc  qno  re». 
intcgniatc  hnuil  <5c'  prudcntia,  iin^uia-  ilamcntuml>gnarctur>ommumopijuo> 
ii,magnopcre  commendailetQmnium-  neaciudicbreftisilieliberfbetitiiidica- 
qae  duiuro  Roinanotum  opinionc  hbcr  cus,  ncc  quiiquam  exfticedt»qui(btu$  ci 
&  uigenuu  crcdicus  cflcc ,  tandem  in    quallionc  moiiillct.  Etquidin  rcperlpi— 
cotnirii  - .  ad  qu.r  fc  contulerat  candida-    ciu  niultis  opus  ?  inquiunt  aducriarii  no- 
tus^iuiiragiopopuli  Romani,pr3Etoreil.  fth,cumadcu  dilerns  verbis  Paulus  no- 
deiignatus :.  quo  officio  prxtuirae,  cum.  fteK.etroremjuspaicce(cobatin:il/^j|Crfc 
pcr  mcn{csaliiquot.RQmx,  quaparcft.  fupptQJegM.  Quodfiitaqjcrrorcommu- 
ndc & diiigcntia', cflct  fundus ,  muha c-    nis  iiis  f.Kit,& pro inrc  habcdus  cfl ,  pro- 
dixiflec  multa^vic  decrevillct ,  peieuu-  ut  nuuc  extcibbus,ordinc  rccitacisma- 
bus  edanl  tus  teddidiflel ,  apparuit  tan-  niftftum  euadere  videretur,  quanto  nop 
demiplumlenmmeflcfii^itiuum^axqiie.  gis  opinio  acfentcncia  communis  pra- 
per  crrorcm  in  prxtorcinmilfo  crcatum.    dcntiirimoann  peritiilimorumq;  homi- 
Quo  crrore  pateiado  ,  qua'ri  ac  diipu-  num?quimiultemerc,mhilmconlidccar 
C^cxpic ,  a!i  ca ,  qua:  Barbarius  4i.  teHedomnia&picntcnomniacfmfide». 
lippus ,  prxtura  fiuigens ,  edixiilct,  quac-   tc,  prudcntcr  omnia  fcripfifleacte(|Kni«' 
qne  i.U"cicuiircr  xxi.\  h.ibcri  dcbcrcnt?    dii1ecen(c.uur.  Atq;  liocargumcntuva- 
Etanc  qui  ncs;auuanitucrciitur,c6quod    lidilTimum  clfc  aducrlaru  putant  ciuf- 
(cruus  ,  qui  jure  cjudi  pro  mortuo  ik.:  modi,quodnea.Carncidequidcm,lirc- 
nullo  habetur ,  atque  ab  omnibus  cini>^  iiini((xretvlbmodadiffefaiipoAR  . 
libus  oiHciis  excluditiu:f.ius.dicereacia-   multis atquc ad naufiam v^tiianc  racto- 
dic.ire  nequeat :  venintamcn  Vlpianus,  ncminculcanttot.iquenugarumplauftra 
ca.  dc  ccconiulius  contra.relpondii,be-   fupccliocvuoargumcncotiindtmt.  Sed 
ni^;niiui  &  hunianiusLefl&  niniT  eoruro,.  videamiis:  quxib  >  quid  valear  cniusque 
quaegetijiquf^c  dccrcta  fucrereproba-  pondeds  fic»  aiqnc momcntL  Errorem . 
ri.  Huc  aurcm  cx  aduerl.inorum  noftro-    aiunt  ct)mmuncm ius  facerc, arque  id  !c- 
tum  luence,  nou  aiiam  ob  cauiam ,  quam    gibus  uolVis  clarc  probarc  dittitant.  Ve- 
quia  ecroni^comiiuuus,  quo  Bacbarius .  rum  nialc,.&  fi  quid  vnquam ,  pefltme. . 
'Phibppus  hberiudicatus  &  prator Ro>-  Qnutenimcfeam;  lioflttiim  ignanis .  eft*& 
nunu-;  crc.iru'  fuii, ius  p u  j.u.  C  ui  :km^  iuri*;imprritus,quine(aat,Icgcsconfcn- 
abhniUc  c!i  illud,quod  lullmi.u.us  ]  inpc-    lu  popuh  ricrumdcq,  a  1'apini.ino  &Ora- 
taeot  iii  $.  7.  lafiitumnuut  de  ttjLm  trdm.   torc  Demolllicnc  decrctum  liominum 
proponic. Cu enim, vtillic  lcnbit,(etotts>  ptndentam->.iiem4nc:.vitotumr^nidenp* 
qnid.mi,  V  nituum  opinionclibcrcxifti-  mmcon(uhiinuf)peUiiari:Gon^ai(iavfr> 
n)atus>tcllii  in  tclLincntv^adhihitus  cf    rotiilul  ram  contrarium ellc quam crro- 
^  fcr:  poftea  autcmletuus.ap|).u;uidet,qiu;-  rcui,  vt,  qui  impericiam  dctcgac,  ipie  Vl- 
fitumcon(imiliceriuit^  an  tefiamentumi  pianus  te^ndir. :  ve  ita  iuci  vix  qiii&> 
.iltudJtt  qu<L(cnMisce(li8iitiflct,fii(hncri<  qiummi^scegng^,qtnnLefXQr.Qu|^ 
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Db  Ivstitia  Erlvae  Thesis  VIII.  loi 

proptcr  iniuriam  iuud  certe  ex^uam  op-  mus  Antonius  f abcr ,  non  minus  verc» 

tiinoIinp.fiifHn;acpiuilead0mii8rfotis-  t{aam  elegajitereftinterpretatas.  Non 

Cbnfiiltis  noflris  ^un^tnacaliBnq}  non  igicur eO: ,  quod  tanrum  in  crrore  cdmu- 

leuemiiiri  noftroafpcrt^ant  ,  dnm  ex  lc-  nicrroris{inpr.v(idiumaducriariiponac: 

gum  ciuilium  prnetrahbus  huncllupcn-  quandoquidcm iuri nil  magis  ,  quamer- 

mimcrcorcm  iuum  cxtorquere  ,  &  ius  irorrepugnat:  tantum abcll  vt  error  ius 

cr.ercorena(cieiiincefe«>nantiir.Vlpiar-  parerc  dcbeat. 

nolanehuiuimodiquid  inmairemnun-  Sedconruetudo,porroinquiunt,inuc- 

quamvenillciur.-\reaufiin.  Ccrtc  iplum  teratafbliuspopuli  confcnfuincrodudla, 

lioc  in  cicau /.3.  nonienlille ,  ccxtus  i^Ie  vim  habec  luns  ac  pro  lege  cuiloditur: 

pius quammaniieAeedocer.  Nonenmr  cumjcameninitinmnkab vno  fbniarar: 

ea»  qiiz:|icxnifitiSmg^BariMsnisPlii'  ,ic kiodi  ac  impcrico  populo inducacur: 

'lippus  cdixeracquxque  decrcuerar,crro-  quarcitrtnircomuni  Dodlorum  opinio- 

EC poft  deprchcnlb  ,  idcurco  iuftincri  vo-  ni,qua:  non  ab  yno aliquo,  led  a  pluribus 

^c ,  quodeKenoiecommanijqatinris  acplerisqucnecktadi&impericamiihi- 

iiiftar nt,prxtor  is  fberit  crcacus ,  fed  po-  nidincquar  prxdpici  ac  rcmcrario,  in  rc- 

rius,quod  cum  lunnmitasipia.tum  vtili-  busfere  omnihus,iutlicio  vtirur;  fedavi- 

tas illorum  ,  qui  apud  falfum  iftum  Prx-  ris prudentillimis omnique politiori  litc- 

torcralcgeegcranr,  fuaderer,neea-,  qux.  rattuacxculQilimisproficiiatur ,  vis  ea- 

^(la(abipfo,qua.'quetraiuada&cbin^  .dem£autoritaff(feneguetttr;- 

pofitacrant  rctradiarcncur ;  Ced  his  poci-  Argumenrum  me  habere  ehunbe  at- 

usnibuenircrur,quiiufto&probabili  er-  que  inualidum  cancisqne  viris  planc  in- 

'■>re  hicranc  decepci  :  maxunc  cuxn  Sc  dignum  toco  quippe  cx\o  a  vericacis  via 

gabficum  bonum  requirat  fkpc ,  vrmuU  abernuit  •  dum  ses viqueadeo  difiuniles- 

•ia>figbnducent ; quzaiias  Bcri  prohibe»-  companuK.  Q^aiaaa  n.  ii  coefb  terra, 

ciir,pcoiu;ipieVl£ianusaUbtteftacumfe^  tancum  iuueterata  populi  confuemdo  i 

Uquit.  comn;umDd..opimonediibt.  Conlue- 

EiufHem  ponderis  cft ,  quod  cx  <£  §.  7.  ' tudbiiKfiicitnrabffir ,  penes  quos  luiis 

deardin,  td^ML  producunt :  quodcnim  condendircndetpoccftas,communisv6' 

illictcft.imcnmmiiiftineridicitur,nonin  roopimo  proficilciturab  iis  quibus  hac 

caulla  cft  communis  hominum  crror ;  pottft.ui' intcrJicitur:  confuctudoracio- 

icdimpcrium6i:  pocefta&Cxlarum,  qul  nabihscil ,  &:proanima&cnenttalifor- 

ex  (ingulariiHimanicace  „.0b Gngahscxa.  mac:»ionemiiabeLAiceonummisopinio > 

'idciinarumv<rfmiiatumiauorcm-,  quas.  ratione vr  nluciinumdeftiruicur. 

exicum  Ibrriripriuacimac  publicc  inrer-  Necvaldc  moucotea,quodrefpon- 

'  iffeiulccmodi  tcitainciuum  ,  quod  aho-  iaprudcncum,quac  luftinianodcfinicorc, 

qui  ffridoiure  corruicucnm  etar ,  lufti.  .opiniones  ittnr>.s«quefencencir  eocnm, 

iieri  volttcranc,  Hcuti  cbhs  &  perlpi-  quibas;deiareieipoiideieac»nainter-.- 

edis  veriusipfe  ibidemluftiniantts  teua>-  prctaribHm  permiftum  crar,cam  anriqui- 

tur..  tus  autontatem obtmuermt , ik ludici  ab 

QupddeniqucPauluscrrorcm  ius.^  iUis  in.iudicando  recederc  Hcitum  non. 

oere  dicic ,  id  noneoienfu  acdpiendnm, .  incrir.- 

qu.afi  Icrio  (uaque  c)f  (cntencia  crrorem  Quidenimcommunevelfimilchabcc 

lus  parcrcft.itu.it;  lcd  quod  pro  admira-  communis  opinio  cum  rclponlis  pru- 

bih  pocms  Hc  abfurdo  id  habcac ,  pcout  dencum  i  Auc  potius  quid  noii  diihmilc.^ 

.liacnooiflimeiuris  intec£ces  fiiMiliffi*  Reipoiiia  ptndencum  etant  ientettriac» 

N  3^  lctti 
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'leilopintonesiu>n  auonmudi » led  iUo-  longelacilitis^vetD,  qoaunlenfiu  am^ 

rutn  duiTtaxax ,  quibiis  ^  Oelarc  dc  iurc  naiabeinxepoiEt:  iddurco  de  iure  duo- 

refpondere  iucaquc  intcrpredri  rpcculi-  bus  aur  rribus  rcftimonium  diccnnbus, 

ter  erat  pcrmilmm  i  adeoque  .vim  om-  nili  cuidcncein  ccihmonu  rauonem  ad' 

nem&auconcaceni^uin.iioiLiig«i^pni-  ddcaiuUities  haberinondebcc;  iiincec* 

jdeiinbus,quam  k  Cdarea  nuiefiace  ac-  iam  dinonim  Impp.conftttHQonesde  his 

cipiebanc.     Commimis  vcro  opinio  (alccm  ,  qua;  iinlu  iliquo  corporispef' 

ctum  illorum  eft  ,  quibus  ea  pote-  cipiunturtclU-sdcponcrciubcnt. 

ibsab  Impcratore  uibuca  non  e(l.  Re-  Hocigicur  r.uiuimm  prxiidio  aduec- 

iponia  pnidennim  ladone  iemper  nice-  ficii  deiedi  pollrcmo  ad  legcs  unperia^ 

bancur  iufta :  qais  enim  crederec  viros  les,canquamad  lacram  anchoram  ,  con- 

prudcntiflimos omnique cruditionis ge-  fiigiunt ,  in  iildcm  dclpcracar  iuje  fcnrcn- 

jiereabundantinimos  ,  auioritacclmpc-  uxreccpucuiumquxrunc  Qupdemm 

asohaquicquam  relpondiirc ,  quod  non  Vlpianus  mL^Ji  Mr fMwaf.  11^111»  Sabi* 

Mcgnancem  cacionem , ac  fiimmam  hft>  m  6c  Caflfii  lencenriz,ranquailLomiiiiim 

l)erct  xquitatcm  r  Conrra  vero  commu-  calculo  approbati,  fubicnDic ;  qnodque 

nis  Inccrpp.  opuuo  irracionabilis  plc-  idcm  Vlpuu;us  1» 12.  de  afirt^,  &$if 

.rumquc  clt.  Ec  ha:c  quidcm  pcr  lc  ipU  Jlrum.  legdf  ,  fiiam(entenaam  Sabtni&: 

.(uallicepcrrpicua,ac  cam  dara  nota ,  cti-  Cadiiiautocicace  OQCCobocac,eonmdein* 

aminvujguslunc,  vtmaiorem  facemad-  qiuropinionan  quoridie  crefcerc  &:  in- 

.  bibere  omnino  non  lit  opus.  ualclccrc  dicit  :  oic  quod  dcniquc  Modc- 

Quoarcaad  obices  xobufbores  pro-  QauxximL  13.DtgtJl.de  txiufit.  tutor.  con- 

.er^^uc ,  vcquibus  pc.£cezestiicancar  traverba  iegis  cxpre(IaCeruidii»Scxuol^ 

.nmdamettdStVtdcamus.  lus  ,  inquiimt,  luiiiPauli&ipfius  Vlpiaoi  iencenciar  ac* 

ciuilc  onmiumque  gcnrium  duobus  vel  ceditjhoc  ,  inquam , communilntcrpp. 

tribu&  cclbbus  quacunque  de  ce  dcpo-  opuiioui  iuauYum  autoincauem  concir» 

.aentibasfidembabeciittbec.  fiac^candemqaeaduecius  omniumm*- 

jQ^»&  Saluacnofter  in  ore duorum  diinasiic  nutniic  pcciualum  faabenci  vt 

aur  trium  omnc  firmari  verbura  alleric.  ncmoampliusei  conrradicete  ,  necad- 

Cur  iguur  mulco  magis  non  duobus  ial-  uerluscam  vel  hilcere  audeac  .<'  Verum  Sc 

tem,auc  cribus ,  ied  pluxibus  ac  pierisque  hic ,  me  ludicc ,  a  vcro  abercanc  iongidi- 

iifilemque  rcrum  ac  luriumpericiflimis  metnonenim  Dmiro^vitis  iftisenniiiSi 

df  ioce  ccliuitibus  fidcs  jion  accommo-  Vlpiano ,  inquam  &:  Modeftino  in  meo- 

darcrur  ?  Pcrpxrnditc  quxlo  mccum  a:-  cem  vnquani  \cnit  comnuini  opinioni 

quo  ludiao  cgjkegium  hoc  aducrianorura  vun  catiiam  i!^  aurorir.>  ccm  allcxccc,  vc  ra- 

Aindamentum  :  animadnectice  quam  lioni  velinricxprcllouratfecridebcrent: 

iinpeiiie  ium  oim  k£)d&  conlniidaiic.  nqnocnmiUrMarcelli  (encenciam  pco- 

Duorumtriumuetcftiura  ceftimonio  ca  pterarquitatem  ,  qua  nitcbatur  ,  plc- 

^mancur  ,  qux  lat^  luncacqucinia^o  jcocuraquc  opmioni  prxfctcndam  ali- 

cmifiibinz :  qiiOQiam  eins  fimc  generiSf  biexpredetcrip^ic.  Alio  mimr  ,  fpe* 

yc  extecigri  aicpi^vcis  icnfu  ,  audini  tnh  dbuMprudeutumilla  ce&onh :  & ,  vc  de 

quam,vi(li,aut  caclu  percipLintur,ac  pro-  Vlpiani  mentcprius  diflcram ,  CalTu  illc 

inde  cicca  ca  errarc  cara  pcocliuc  non  &  Sabini  ienccuciam  non  proptcrea  ap- 

fimc  Arquaeiuris  lunc  ,  .cum  nonien-  probac,quodca  Ca(Iuric&  Saoini ,  ncc 

fiimexterioremincunant,  fediniclledu  qnod  plecumque  auc  omnium  iudid» 

aniini& cacioiiepecdpiancut :  radovcco  compcobtaiici  (edquodvdlis  fic  &  ra- 

cione 
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cionc  xqiuHuiu  nitccur.  Id  quod  ipic  lu- 
risaNiralnis  hsuid  quoquam  diisimukc» 
dutnin  prxdciHa  purtlt  Caflu&  Sar 
bini /cutcnthim  oinimim  fiiffrr.^io  rccc- 
ptainj  idarco  ipic  lequicur ,  quia  iic  Ibtut 
fiivcile ,  ve  nancuceani  quod  Vlpianas 
CaSaBc  SalSffni  (entefiticilbn  tanquam 
commimi  ,  aur  plcTonuTjque,  Ccd  tan- 
qiinm  oiilniiim  opmiom  iublcribat.  De 
Modclbno  idem  mdicmm  cfto  :  Ccrui- 
dun.Scruolae»  P^uli,  Vlpiani 
Miroque  iuris  coripharcruni  fentcntiam 
rccipinpfc  S:  pttjbat  non  aliam  ob  can- 
iain,quaiii  quu  iiia  mcnti&  rationi  icgis, 
irqttatlllcYerl>a  legis  diictepabanc,  per  o- 
imniacoiigruat ,  &  vt  maxime  Modefti- 
fius  fc\i  lurisconruirorum  moucrcrur 
antontate  ,  opinio  tamcn  ifUncqacab 
ipio  Modcilino ,  neque  a  czteris  iunspc- 
ritis  vim  &  vigoj-em  iur  is-lv^erec ;  led  ex 
iblius  Impcraroris  pcribiu  autoriratem 
Gmncmcaperet,vt,qui  vniueriajlla,  qua; 
autoncate  au^  ,  opoaque  compilaco- 
fimi,4fti«moftn]mfdan^anr  r  cxfaa 
pedbna&  ranquam  a  (c  prole^  accipi 
voluciir.  Exhtsopinorinrelligitiur,  qiiid 
couimura  Dodorum  opiniimiautorica- 
tistrflNaeiidttro:  percipitur  quam  labri'' 
ciUBacdebik& roadamencum  commu- 
nis  opinio  ,  quam  pcnculoiiim  fir  iola 
oominuni  opimoncnin  :  quamdemque 
pernicioruiuiurauonicam  ac  iuri  antc- 

lUod  camen  minu]ieinficior,in  dubio, 
cum  non  aperre  racioni  redbc  aducrfatur 
commimifi  opimo,  &  xqiutate  aiiqua  vcl 
fWDbabiU  (akemmioneaititiir  ,auc  lane. 
abcaooD  recedicprxfuraptam  iacere  ve- 
ricatcm  &  opinioni  atquc  fentcntis  vni- 
usialtemDo6loris,radone  deibcutaE,an- 
nlaiiiiebere,cum  prxiumprio  iit,  ocu- 
ios  pln9  vidcrc,qium  oculura,j8e  kmnltis 
veritaspededius  baberi  ppific «  ^ynam  ^ 

XUud  certiun  cd  ,  quod  &  iuprarao- 
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nuimus  commui\em  opm:oncm  iuiu- 
nlamliabeteaucoriiacem 

que  in  diibio  obicniari&omnino  obfer- 

uandam  cllc.nifi  apcrri  crrons  conuinca- 
cur :  tunc  cnira  vcritas  opuuuui  talia:  rae- 
ricoprxfcrtur. 

Ecipiodinforoidobrcrucair,  quod 
communiori  Dd.  aktito  reccpcum  eft| 
mulcis  lcgum  noftcaium  monumenaa 

pcripicuccuincirnr.  Textiis  eft  m  It^.  i. 
parAgra^h.  endtm  auum  teit»^  ibt:  &auJeX' 

fiii^  Matr.  mi*    pm^^  /i  Stitbmii.dk 

hab.  &o$c^  ftntentutMimemhahttffedhtS 
atrtvtmitrD.de/faHilib.  &paragraph.  fin. 
liifitt.de  fuiitL  vbi  luftin.  4tt ,  omtUAafer^ 

decumeiuu  apparere.  FadKteicCi.MiSv^LlP 

beo.jj  dtfiatubb  tbtymorem  agentiumfiqid 
debetnm:  &text.i^.prmt.tert.C<)d.d  ^difif, 
pttuMt  ibi,fnAukm,.  qux  inoppidoR!e>- 
quenter  in  oodcm  gcnere  controucrfia- 

rum  lcruatalunr  ,d<:rc\t.  ml.jdfinemverf 
unpubes.  Q.  adSjlUit.  ibi,f»ittlmm  vfl/t  ek- 

feruMri.  _ 

Qu.  4«. 

Hicigicureftverus  ftudiipradlidcnm  J^^^ 
Tlieoricooomungendi(Tadus,vcneque  ^^xbe*' 

minuriastimnesTheoricris  nimis  admi-  ff^^fffn 
rcmur  nu|i  iUis  diutuis  iriunoremiir;  necp  praxi  fit' 
quamiusopmioncm,auiontatc  Dd.  lub- 
oixamacque  erroremcrodoAMn,admit  ^a^r 
camas.  Qua  de  re  notahflif  cfk  deg^ 
tiiltma  Arii  1'inclh  lcntentia ,  tn  harc  ver- 
ba  fcribenris :  Egoautempgft  icngam  legen* 
diproftfitontm ,  poHque  dttigemtftmam/em 
natutdm  operam ,  in  ea fenttntia  fiim,  vt  theo- 
ricd fine  praxi  dtgtft*m folsdjmftte  ittrit  co^ni- 
ttonrm  praftare  ne^iteat  ,  praxitqiie  abfqui 
theeriamaxmmfttrkuiofa  &  numctl  emtdatv 
quara  in  rem  memoranda.  ftmc*  verba 
Qainril./i6 12  C4p.6.  dum,  inquic,  &hercie 
qujntamli^ei  ftcttta  ftudta  ccntulerit,  eH  r«- 
men  propriut  ijuidafori  profe&ut,aita  iux ,  aUf 
vertfaties  :  flut^f fifefans,ifmfimtM»^' 
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fum  iirtdffim  Mrms  vdut.  Sic  alUM  Qutnuimtim  tmm  tbttrU  fine  prMa  ma 

Plin.  adNepotem^vcTz^i  litcs  in  Foro  app^  nuUius Mf perexigtdi  certe  vfus  eft  ,  iu  nihil 

lat,(cholam  vcro  rcm  mcrnicm.  Iieipublu€femuiofius,qiMm fi  pet  eos  quuura 

Qup  eciam pciunci 4e luc eadem re  &rtsf>rttifittrd9Mni,pr4xit a tbeoru /emn- 

acmrariflinmm  vaaidffiini  Aittonii  Fa-  gamr,  Uf  Q^ 

bdiiididiim/{urinfMnefittioneeTroribus     C&cacoinnnimso|Mnioms  pcobado-  Qa,44. 

pagmaricomm  pr.Tfixi ira  elegaiidflimc  ncm  qacnrnr ,  nnne  Doaori  ,  de ca  at-  QMtn^ 

kri\Mt:SMdde  virtutiim  verepr$4itMm^t  cclluui ,  ludcx fidcm  habcrc dcbcat ,  ha  docom- 

prdciftumtnrmitjlmiitmmMSimittWMm  yc  tcftunomo  eius  communis  opinio  mim» 

ummfkttmectnfiftirey  tiipfimfimtdtfd'  proboa  cenfiarar  f  Negandttm  Yide-  tpmk 
entiisomnilnupermdediciporefi  ,fie*excipt-        ^  ^jwanwmhoccommuniDA  aX-  fitpro- 

antur,  qu4C9mempUttone4deocoi^Mtt ,  W  ciilo  recefinim  &:  approbarum  fit  qua-  ' 

^ttnitptHitmfint  t*pm».  Ntqnt  mm*  fbo ficii  clliS.:  ui  fado  confiftii ,  6c idca 

filfiStSwtt^m iatfiitnm njfftSt ^fnl^^  eomodo,quoaeteta,quzfa£Hiiini^pn^ 

»Uimt  ttOm  ^tniilaumm  ,  n'u  acucndu  bari  dcbct ,  &  confcquentcr ,  aaeamacU 

gladiii,  vtpungere 6~fcmdne pojunt ,  aptifiu-  ftrucndam,non  (lifficit  vnius ,  quantnn^ 
ma,4dfurigenduJH  tanun  vti/cmdendum/unt       cxccllcntis  Dodons  opinio. 

^ prwfin  '"'l^^ »  V cruncamen  concrana tenccntia vc- 

cumturunon/uemidmJalprmltntiantduert  .  -           ,     .j  l  -i 

/■/        r   /     TT-'    •  /r  .  noreft;  quandoqmdemvtium  iufc  vel 

foleamus.fateboTequide  lUTtiperttos  eos  cfleiAt  ,1      ■  -    r      ^       •  n  r  •  _ 

j         / '      /  ^  "'3  opmio  lic  coramums  non  eft  lolnm 

ftMdquepTudenteSttti/inouoJortaJiupruden-         ,1    r  -v  r  j »  ■ 

nntmrttqnnttum  dtmt  mtnd»g.tMtnt  '  1  .1 

i-JT^       j     r      .       "  ■  munisopiniononanimdepotelt  cocno- 

mmttmmmMKimYerretur.  JntMntnurm-  r  o  j 

.       .     ^      V  /  j         '   „   ,  .  ici,quam  enumcrauonc  &  pondcrauone 

dumcerte ^nekioandoUndum  portutest ,  tot  r      t  a.         A  c 

,  ,    a      a  .       ru   CL  ujienlorum  Doaoram  luper  eo  cam 

tttateno/tra  pra/tantikim9s  lurecon/ultos  fin       W~  .  ,  .^.  . 

defut/felquiUtdmLmBm-.tlePap.ma.  '^"t^ynaimi,  qoodnonpoicftmriluns. 

"^/^      . . ,  .  ^  -~    .  xonlultus. 

mmidtm,vtviaeimtm^mnitrttt  Smmm 

tamef} adpr.txim  dcuemcndumfuit,  velde mt-       f?'^ nvihi^Cikio  aliorum  iiidicio ,  vc- 

niivu  >  c  mierro^i^ati,  aut  obmutiife ,  aut  tam  ""s  «;lle  videtur  probari  communcm  o^ 

inepte  rtJ])ondi£e  memorantur ,  vt  rudioriLut  pin»onem  afoer  non  pofle<iuam  teftimo- 


fri^maticit pr^ntrmt  ft  rHta^.  SkBmS  n'o  mrispciitifiimocum,  icd  ad  hoc  non 

fane,iiniremfcuummmod0fa(iIem,fedetiam  lufbcere vmusaJicuius  teftimonium ,  fcd 

necelfarianhob  tdfolum  quodeam  nullo  Ubore  duorum ,  M  mmimum  cellimonium  rc- 

vtl  ab  imperito  quoltbet  addtjU  poffe  fcirent,  qi»>ri.cam  omnis  probario  ,  qua:  fic  per 

difcerejiumquMivttntmnt.  Nmfine  magno  rclU-s.duorumceftimndifpofirioncmoc- 

mehtradt^iuriiprudentia,  & totm retpub-  »gat  =  "«h  forralsis  diorur  huiufinodi  vni- 

licAdetrtmento.  JndenamquefaatAtidaciores  us  Dodoris  tcltimomum  dc  commum  ^ 

fragttt4tici,iamalioqtuperimpenttamp9cU-  opinionc   attcftaniis  pra-lumpuo|iem  J**!*' 

mtrtsqnamfarejfet  ad  negligenddUtminh  <fc»taxatparcrc  ciquc  tandiufbridonec  Q^^J- 

fnnadmeramverant^inriiftitntiamferti..  contrariumfiietitpicobatum.  An/ente- 
nent  {fola.vt quidem arl/ttror.afiequenda eiui       Communi  opinioni  Do^orum  tan- 

de/^atime)  adeofibipUcentimferi,&bUn-  tum  autoritans  vulgo  tribuitur  ,  vt  lcn-  ^*'*' 

e^MnttVtfnapntbtlfiientia  toi^eratadpra-  tentia,contra  corammiem  lata ,  ipfo  mrc  ^""^^ 

atim ,  iatmmmmt  nq^gmtt  hmtvnmi/i'  nuQadle  Aatuatur ,  (ubnixi  (aUa  ifta  hy-  "/'"^"''^ S 

flentur.  Qua  res ,  mirum  tsl  quantat  in  tri-  pothcfi  quod  communis  opinio  ^inci  &c      '  J  ^ 

bmulibm  iittt ,  ntfttint  tragttiim  txcanru,  antotiiasemleg^  habcat ,  tententu  vero  "''^l-T 

lau 
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Db  IvtTXTiA  Et  Itkb  Thesis  IX.  j»Of 
WmomiUi  im  9c  legcs  expceffi»  fit  ip(6  (HadSeimefourma ,  qtiod  exmoribus 
iure  ni^AlJSntfnfimfidta.  ilUs  8c  viibus  informib.  i«fiili»ik,  iUisq; 

VcruntaiTicn  ex  pra:cli(5hs  contraria  inrrcdudum  cft.  ArqJi.«ceftcon{uetu- 
ieiuencia  Hrmiflime adllruiuu:.  Deraon-  dmis  ligmficario _^pna ,  m  caq;  hoc  loco 
ftiasamtjuippc  e&luculenriifitne  com-  a6ruetudineacapimus.Hmccciamcon- 
muneoi  opnuonem  pet  fknm  Sctmon-  lifetHiiimiLdefiiikAzo,qiKMl&ittsiioii 
carem  iuris  non  haberc.immonullarum  (criptum  moifijiii  diacuaiis  popoli  in- 
pcnuus  tllc  viruun,quajido  iuri,  vcl  iuns    trodudum.  Qu.  47. 

[«txioiu  adueriacui :  non  i^itui  xoio  uire      Exqaoreittcct,quodetfi  diuturni  po-  QudiUf- 
Mtlk  eft  rententia:  adneditt  ipbm  kca.  poli  aucuiiis  moces  pfo  cofi(tietn£ne>^4r 
Deindeecniusfacereccommunisopinio  qiundoqne  ponancur  d.p^wdpraphonono,  confite- 
cocalu,  quo aiurcnonabhorrer ,  necei   accuratc ramcn ,  &  proprie,(iloqui veli-  ^ 
aducrlacui,  no  tamen  ^cerec  ms  clarum,   mus  >  plurimum  dinerret ^  moribus po-  fnorAm} 
cKaun&ficmiun»iedpf^(un^tum  dpn-  puKconfiiccadow  IdqnodedamhicAu- 
tanc:  acqniei  demnm  ieRientia  eft  ipib  cor  neHct agnofiac  & vecum  eile  profice- 
iurc  nul!a,qu^  lata  'ft  contra  ius  clanim    tiir  ;  harc  vcro  eft  inter  morcs  populi  & 
&mdubicacuin  d.Lfi  e3^t^m.QupQiai  coniuctudinemdifrcrentia,quodmores 
ecfi  (enteniBa.£sncut  centtacommanem  fimi  ipfi  adhis  infbrmes ,  qnipus  conlue* 
opinionem>nonamcaip(biucenulkdi>  tndomctodncitur ,  coniuetudo  veroeft 
4acnda.cctc.  nn  quod  CXmoribus  iftis  8<  vfTbus ,  feu 

actibuserumpit ,  licuc  corium  cft  mfor- 
HESOLVTIO  THESIS  me,qaoadcaIccum  ,  calceus  veco  quid- 

MfiM.  damfbFntacumZafias4aldHK.£>9ZJninvi/. 

fJeS.  infummamores  populi  fimt  cau- 
jjg  ^^'^ fcriptoeiufque fpcciebus ha-   la ctficicns,confucrudo  vcro  cft  cffct^lus. 

Ou.4<r  prolixc  fuit  didum,       Quonquamvt  anceaauoqucdidhjm, 

^rv.'  nunc  (equicut ,  vcdeiute  NON-SCRI-  lafiscDnmlci  hifire  vocabuKs  ik-pe  pro- 
PTO  videamus.HocverofM/SrAW0ap-  nMlcucvtantur,eaqucconfundanc,vcpa- 
autmo-  P*^^^^''-  Cztcrum  confuctudinis  no-    xcKtxd.^.p.  &l.p.ff.  de  II  mnd.  I  f. 
4btdk4m  men  triplidter  accipi  nocat  Vdalricus    esd.  AcqueluncaLiprobaiioncmconluc- 
^     2a£mmL^i.f.dit,PiuaocBkaSmdx!Oi  cudinisnon&fiidcrootes»  vfiisatqne»» 
pro4j//^f/4^;0ff/quadam,quaalluefiimus;  Auspopuliptobari,cumvtmoKdicetur, 
illemhacrc,i!icmaltcra  :  vndcpoccadi-   aliaplurafinc  COofiiecudiiUSteqilifita  .< 
dt.  Atemuafuef(erem$iltum  eii.  Hsecaf^   fcnciaba.  o^i 
finxadoeft  ettaro  bnicotum ,  &eft  pro-       Difieit  confindiier  ^  coiifiietudine 
'  penfio  quardam  motuum  naturalium  in    obicruancLiin  co  ,  quod  obicruantiaeft 
anim.ihDus,& dc  hac  intclhgcndus  cft  lu-    frequcns illc  vfiis.cx quo  t.in<.icm  confue- ^"^*** 
'  ibnianus»quandoi»  ^.ij.  InfiJeRer.dtutf  tudooritur&uuerpartcsiusfacu,  uicer^^ 
ait»ammalia,qu«exaf(tiefiidioncc»(e&  reliquos  non nifia^ primo  ,  qdaln&^j^^ 
'  redire  ,  auolarc  &  rcuolarc  fblcnt  tandin  €to  confiftit ,  donecex  phitibus  dufino-^  * 
cile noftra ,  quandui  confuctudmem  rcircr-    di  faclis  ius  illud  cxfiirgat  ,  quod  ccinfiic- 
tcndi  habere  non  dcherunt.  Secundo  fu-   tudo  appeilotur  ■■,  fic  noftcr  Ticutlcrus. 
niitur  conluetudo jpro  i|>fis  moribus  &  v-  Vcruncamen  oblcruanciam  fTequcnciili- 
fibas,fiue(a6hsinn>mubas,  fitpeinpo'  me  ,  nec  omnino  improprie  acdpi  pro 
polo  rcpcciris.  §.  9.  Inft.  dtiur.  nat.gent.  &  confiictudinc  in  iudicio  rcccptaeandem- 
timL  Tcciiofiiraicttceonfuecuctoproiute  quevidcri  authoriiacem  liabcrc  ,  qium 
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habec  confaetudo  non  vno  iuris  texm       Et  pro  hac  (enienctteft  textusele<^ 

demonfttaripocdl.  Tcxtus  cft  m leg.  39,  gans  &  cxprcllus  mkgj.  C.  QMfa>h»g^ 

5.  fiStHbunuff.dtStatM.Ug.prim.^.tod.  ff.  lonftmtuU.  Vbi  Impcmor  Conftant.  ita 
adsjlUntun.  1. 1^  C.de  tdipc.  pnuat.  i>  pifk  rclaribit.  C»^miubau  vfiuqui lofi^tn  nm 
UijiM  satudai.L1i.j7dc sr4t,tA.  rHuMtwtm  tS ,  imm  nm  vfquc  4.^1  .yi»- 

QH;49-    DifiercinfiiperconruetudoaSTYLO,  V4litur4mpmtm§,nMtrat9*iemviMMMt 

Qui^f^-f-  Cccmdum  B.iriolum  &  Zarium  in  eo,  i*^«.£odcmq;pertincrf.f 
far4t  to-  t^ijod  Stvlu?  rclpicit  folennia ,  hoc  eft  fo-       Scd  lamcn  contraria  lcntcntia  placuit 

J***'*  iiu  ui  otajiiio  ludioalitcr  &  lcribcndo.  Bortoio  &  vulgaabus  Intcrprctibus  4U1 

sStjkf  Quem5tylusniant«e(Ieaatoatatis  ma^  Barcolilutttmandpia,  qui  atTeccrc  non. 

ximeiniudiciis&connftorii5,qiuc  (unt  dubitatuiu^cfi.miirr.uirn.ibilcni  couic- 

mdioris  noti\:,vr  h.ibcxt  itilbr  verit.itis,  tuiliucin  vim  uiris  obtmerc  ,  tum  quia, 

qviomuutuprarlumiiui  iailiutii  uuago,  &icrjpukxuon  icmpcr  rationc  luiituc 

vcfixibic  pott  Felinum  mtof.  SxBttrii  m  l»o.§.  itU  Lprojftxit.        f'^^  f'^ 

fttkSijiIiu.ScBiU.iirtU j2.Z3fwii: ax.con-  cum  quia  error  ius  faccrc  dicitur  /.  j.  $. 

fuerudo  plcnis  veiis  in^edicur ,  moribus  fin.  Digtfi.  de /upptUe^.  Ug.  l.  ttrt.  Dtgeji.  de 

6.  adibus  popdi  accoromodata.  Huic  0^.  Pidter.  Lj. Di^fi.  4d Hea^tmioa.  Mattd. 
Stylus  pco  lege  accipiendus  didaic ,  et^  i»fiittaii,      dt  Itfim.  t»dm.  tnmquia 
fotmaeiusaiucefoipCoaliquomodoBe-  id,qiiodnonrationc, lolcrrorc primum 
ccdat  ,  cuius  cxcmplum  in  co  reluccr,  introdudtumcft  ,  poll  conluctudmcol>- 
quod  eum  uuuiiarum  cond^-miiatubre-  tcutum.valcrc  di<:\zm, Ls^.ff  de  IL 
gulaciter in&nu  nownir ,  Stylo  tamai      Cxicrum  lixc  &  cuis  generis  alia  ar- 
reoepcum: iic vc  ttncenciv  condemnatocia  gBnienca ,  quam-  pamm  auc  nihilad  cenfe 
condcmnato  fama  &  honor  rcleruari  fedant,demonftrauiA*.i.r/4a.i.f 
foiuccoucraiu&commiuic /l/.j^«inf<{M  nM.tejolue.iur.Ctu.  * 
natMf4m.CtSLLobf6s.  ir^   j    ,    /  i    1  1  r    Qu.  ci- 

IirJli        Dchniturautemconlaetudo  quod  lit  r^,          ,  .  ,         ,  ja&. 

...^                    ,T        tr           j  tudoaliuuamaJao*.irr.Utonabi{:s  iuiulu-  , 

Qu.  5c.  1\     ,uoa  vcrumclc   .ut  ^f^^  ^  fec«ndumillam.,gens&:pec. '«"f^ 

Quomo.  iplumpcr/cctumcllcApto  ornuk,  lcd  canspecnaafficicnauserii/. 

dototir  ouoadtujidamaica&maceciamoonlue-  ^ 

y.     j    ^  j         ip  crL.        •    ■    r       -  vth  mahquo  loco  vHTcrct  conrucm-*^ 

putndo  cuduicmeiiench, noDiunsslcu» vcnos  ,  .iri        j         '^i  t  twdmtm 

£^xn  \  \       I                 r      •      r  V  do  b  alphcmandj,  aiuic  calis  conluetudo  » 

Mfyatt  datius  Ioqi-ijauir,conluctu,io  iii  lc  &:rc-  f^, ,  rt          v  »« 

r        ,y        .     t  .  ,   r      0    .  cxculct  blalphemantcm  a  p<rna  mortis ^ 

lpeaueHcntix.uquciorm4:  lu.ccliujs,  .  .1,      ,4            ^    *  •    .  tccruex' 

^  r               ^     .        (il  ,  auiJis,veIcaamp(£naCanomcaf        f  ^ 

ccipeauveroinrrouuchomscictacti,  cu  ,             r             _  cnfetnri^ 

exmodbus&aOifattS  hominom incco-        An.rni.-.rui-im  amplcxi  luntBald.  & 

ducatur  Anf;t.!Ub,rctc:catcF.iruucco,  hdcratio- 
Qu;  p.     Exhocveroquod  confuctudo  IV S  c tl,       i"oti,quod  coniuciudo  loci  haiu:  vim 

AHto»   rede  coihgjtur  quod  tat.onc  conilu:  obtineacvcexillidto 6dacIidnun.ocuK 

fietmb  nnUumiiquidemiusiuieiationeeft,cum  «»Luc,apanisccmpatalibttS.. 
de^at    racioitt  animaiurisur;^  l.Sure.g  delegiU.         Scd  conrraria  communiod  calculo- 

tjfers-   ftffuJt.D^i^e/f.  jj rxhi!i  !.7  !np.nef,.fiifipeiU-  DkJciotum  rcccptacft,  quod ncmpema- 

ttondbp-  Uib  ie^uia.  cc  du i  ianili u  i  l  ih  t14lt.de  oft.tA'  buiic  jmpia  c  ani uccudo  pcccau tes  a  pccoa. 

4»^      tittu  mt*tf.mntt.t.&ftq.   Quxcum  in  nonexculeKitum^fuanulbconfiietudo» 

lure  fcr  ipto  ocfidcrctur ,  mulcomagis  in  qtuncumuisaoa<)iiiffima«honiinumqiie 

iurc  non  (t-nprnjq| fanlufft^ldinariodr-  mcmorinm cxccdcns  ,quicquam dcrrahir 

iaictJjjLUJ:»  ^iccau  icj^jbu&^uc  diuuus  ;  lumquiade 
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cfTijnna  conluctudinis  vcdcntionabilis,  iMuftMstetuatquaqMimd  dop^uhrecept* 

proar  modo  oftenfiim  e(l.  Hniufinodi  ■fimt-,mmmffrtMepi^fi>uvlh (aiff  ftfm- 

vcrocondierudo  non  Ibluin  rarione  dc-  hHpr^Mutttenehunt^nous'.  iumqutimet' 

il!riutur,le<l  etiunlic  caooni  pLme  con-  <i7  fit  ira^io  popvfus  voluntjtem  fium  dedar 

iraria.  r«/  4n  rebut  ipjis  & factts.  Quire  retttfime  et' 

Acquehuc  pcrdnec-etegans  (entenda  iMnBndmtpiMmeRt  n {Hnmfi^' 

Auguilini  bb.  /.  XlmftfLc.  ^  iia  (chbencis:  fmg^kgmUttms ,  fidetUm  tacuttwi^iifk 

fUgitia ,  (jujt  funt  contra  naturam ,  vbtque  cmntum  per defuetudtnem  ubra^entur.  ^ 
femperdeieJiattddatqueputuendAftnt,^Ujtiid         Cuin  igicur  hxc  lic  cllcncuiis  uins  jincon- 

'SoimkenmfktmitQiufiemnesgiHtesfdr  (mpd<knon-lanpci4iifittenn&  •  ^^^^^- fuetudo, 

-tennrtitdemcranims  natm,  ^uhm  tegetene-  tar » quod  ecficonliietttdoaU(|aain  Jcti^  mfin- 

rentur,qut  twv  fii  f}c;r  hommes  ,  vtfiiHo  vte  pturam  rcth^atur ,  non  tamcn  proptccea  pturam 

returnteiio.  lioia  Hrqutppeipfdfodetat.qua,  dcliiuceilemsnon-lcrtptum.  reducld, 
tMmDe§iukii^deket ,  enm  esubm  njaurs,        Nam  (cripcuca non  e(ll^s  (en  iuris  defindt 

■4ium^sal9»^likt6miftriieifi.4Np§Km  rcripueilentia,necibkfaciciuslcnpcum,  fjftim 

tur.cjp.fij^itta  ^2  q  7.  jcd con(en(iis  cxprcfTiis ,  fcu  cxprclu  lan-  ffonfiri^ 

£,C(}Uodex  huiulinodlimalaconruccu-  ^o  atqoc  auconcasiliius»  qm mns  con-    (yi»  ? 

^e  peccans  ,  graoiori  eoaro  peena  lic  dendipotefiacemhabecif^jjs» 
coercendus » oftendic  Chiidius  Sacurnt-       Donde  ficucKftamencum  mmcupa. 
■nus ita (cnbcns :  Konr.unejnam  eitenitvta-    tiuumlcunon-fcriprum  manot  talc  ,  cr- 
li(juorum  maUpLierum  fiipplida  txacerben-  umfnnlcripturamredigatur/^^j.yftttw^^C 

tur.quetieiunammi  nmttu  perfonu  ffdffan-  4ttefidment.Lfecnnd.C.  dekener.pofi.fecund, 

^knhexen^efmdH^jd per^eifk.  fin.§,  '■  f^Mklcaetiamoonfiiecadomaneciusncm 
depaenis.  rcriptum ,  poftqiura  in  {cripturam  rcHa- 

Nct]ue  enim  pcccatum  cluit  conlue-    tta  eli  Nam  plerumque  conluccui-iincs 
ludo  pcccaii'di,icd  adaugct,cautoque  gca-    m  lccipturam  redigi  lbicac,inelioris  con- 

iiiasceddiciir,qaantoadplareseiemp]o  -  Jeniaciooisgcatia. 
fuo  peruenit.CoMiMW./  Com.io.n  10.  Accedic  quod  ifta  iblum  proprie  finc 

Ncc  oblbt quod faciat coii(uctudo  cx  (^^-^^^^  ^  j,^ ^^^^,„5  j,,  ratlicc  (cr'pnira rc- 
iliicico  Uacum  cdp.  ebifituntur  ji.  qudft^.  «uintur ,  (icu r  cft  I  ex  ,  cy,i.vliiic  lcnpcura 
Hocenimvecttmcftdehis,quaedefe&  whUvalct :  Cxtcrumliexfequcntiacce.  . 
liiinanua mala  & detcftabiha  non  funt,  datfcripturaad  fiKiliocem  pcobarionem 
necpicrati,bonis  moribus  vcl  lundiuino  ^^^«t/^^jf //i.;(,/«.nato»or^snonmu- 
aduccianiur ,  ledauiliiolum ftatuto lunt    ^^5.,,^. /^f;  ,„^1^2. 


iUicin.' 


_^      ,    .         /.      A  r    r  Ai  Quiiiecfi Ptinccpsapprobcc,  confir- 

lifft.       Dicroduacurconluecudouneunaio-  •  ' 

****              rr   ■              n.       L  u    I  raccacuue  in  rcnpcuram  rcdici  curet  ci- 

nccxpreHa,ems,qui  poteitatcm  habet  le-  ^  r     j>  - 


,    ,    ■   '  ,  , /•    uitatis  alicuius  con(tietadines ,  mancnc 

gemcondcndi:atque  hoc  prarapuc  d.f-  ,^„,„ai3,,„„a,ecudincs  etiam  noll  ap- 
ccm.turconfacmdokllirefcnpto,quod  .^^-^^^^^^^  .ftam.quia  Pr.nccps  ccnli- 
hocexpreflai^,£hone:ilUvetoiantopo-  [;,,^  ^^ballc.(Usconluctudincsiolum 
puhcon  cnaiconftituatur  per  tcxtum  ,«  fc„,Xmqualitatem,quaeiant  feniane 
L3t.ff.deiL  Nam  ib.  luhanus  :  Inuetod^d,    prius&.ndrcDroduft^  ,  &  folum  .  vt 

conruecudiiies'Sonsbcci»/*i«iiMrM.«- 
mtr.24, 
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^neris  fwtificiHii  >  fi  coofiictnduies  fibi  riantincerpp.eataxneniemp  mihi  pUcoit  tnAdfm 

focerepoiluQt,  iedc^es  quaenonfadant  iientemia.^&huii|sdcK;^nunatio  lit  ar-  nemcari' 

ius  inter  alios ,  (ed  i«et  ipfi»  dmwawr.  bitrio  iudicis  relinqucnda;  cx  prxccdcnti  fuetudi- 

Coiuun.  i.com.io.  vidcL  tationc,  quia  aduam  iltocu  nume-  nkrequi-' 

£c  vexiilunum  mihi  vidcrar  quod  fai-  ,tas ,  qui  9d.cQmuecndinis  introdiidicm^  Mwairf 

hk kac  de  le  Zafius :  communit.itts pci-  ceqQkimr^niure  norti  o  ccrtam  detcrmL- 
uatas  vfluti  villas,  collegui ,  fnircrniutcs,    narioncm  non  habct,  &  idcircoh  iiulice 

calha,f.uTiihas,in  quibus  iion  ell  popii-  dctcriTunanduscrit,4r^.<i/<3././.</t/tfr.<if/|^. 

ius ,  qiu  vmuerJicatem  ladat ,  &  in  qui-  VfdeqHttdtlkU<iUdJi./(ripfiq-2S.bh,lM.t.f»- 

,biisp(aresfimtvtfingi|li,necvltampo-  jrmJvfibitJiar.m^  <|afe^f9 
pularcra  iurisdidUonem  adivc  habc;uir,       Qu.i!es  porro adiis  an  iudici.ilcs dun-  Quatesa- 

non  polVc  induccrcconruetudiiicm,cum  taxatadmtrodudionc  conluetudmisdc-  ^iure- 

ad  iuuc  mducendam  popuU  requir.itur  fidetcntur,an  vcr^.^.ejcttl^indidalesfiif-  qutrStur 

oonlen&s  f,3f,l>^jtMt»gibm.  fi;dellea-  fidattt»contcoiKrtit|ir?  Etquidem  quod  Wmtn^ 

pud  Npiit%^j;i?pfyHniinifarf5tv(Tis  quof-  iudicialcs  aAus  rcquir.mtur ,  dicciidu  vi-  ducendX 

diun&alluerudincs  quorundam  aduum  dcrur  proptcr  tcxtum  in  Lj4-ffdelegilf.  \  bi  cofuetu- 

frcquciuu autrpdiuctos ,  <jui  ctfi  non  fx-  in  hac  verbalCtus  fixibic:  Cumde cmfue-  daum ? 

.dant  4SonfiM»idil«m  > nuiilominiis  ta-  tiifyitnmMuvafrvMm confiteriquii w. 

mcn  ligsKeospCtiiatim,icavt  inter  iplbs  dttnr,frim*  quidem  iBud  explorandum arbi- 

falrem  pro  iurc  obfi»iienpic  Ujmdfttrm  trer,  aii  erum  coutradiilo  altquando  tudict», 

Jm.ffmm.fr4dlfir.  t^iftmdo  (ir>»ataftt,qud>mverbuferJ^i(lA 

J*^'"'     Indadtnrxonfiiettido.vtiUaiimflft^  Ji^u;^yiirtviittm.lCmM«ttrmdi^^ 

^^'^^  todto  confenfii  popvli,qui.odl^icur  &  .teqiurk 

pnrfamirur  cx  diuturno  temporc  l\  .1-       Verum  in  contrartumladtratioiuris 

fi^*"*-  auumftequcntia.    Proinde.idomnem  iTuiufcftiflinu ,  quod  ncrapc  adus  ^ 

ne  tnrro-  confuctudincmimroduccndam  rcqmri-  j:onfufiCudims  introdnAioqcm  ideo  rc- 

ducenda      tcmpii$.d»«umom  ,&ireqnentia  »-  quirantur,  quotadcuspopttliconfcnlys 

j^um.  cxindc  chciarur,qui  no  minus  colhgi  po- 

^**^        Sed  quantuin  tcniporis  rcquiratur  ad  tcft  exatiibus  extraiudicialibus,  quani  ?x 

.confiictudman  mdutcn^am  v«»nt  in-  .a<^bus  iudicialibus  ,  quaproptcr  plapi 

tecpretes:fiinc  enim  qaiidecem  annos,  mihi  pecfiufum  h.abco  adcpnfijccudine 

limt  eciam  qiii  triginu; funt  qui qu.idra-  introduccnd.un  adhis  iudid.tles  pon  cllc 

;ginta,  &  funt  denique  (jpitempu&immc-  ncccilanos ,  led  txtraiiidig^les  lUiiicecc, 

jmoaalc  requicanc  videqjt6.dai4^-t  ,  j:,^^v 

Willocomlbitemiamiiufioeofflmfi      jQonfiienidinis  tite  &;  kffmfi  WRo-  ^^^^^ 

•iiefmima,  qui  tcmpus  hoc  confiicmdinis  dpacnominor^eft vis  atq-,  autontas,  qua 

introduccndx ,  iudicis  aibitrio  & di%-  iuris  fcripti  /.  ?2.ff.delegilm.  vbi Ijihanus:  'l^^''^ 

.tiom  leUnquuiKiidqi  cx  ftmdamento,  q^  inuettrata  cottfuetudofro  legtkm  immmri-  r 

.icmptts  iftiidmiUiktininrettoftroritde.  H  tt^Ubm.^iUmmtiffkU^srtiilU^tdexJ"^^^^  ^ 

tcrminatum  ac definitum,&idco  a iudice  tmf^  nos  titteant ,  qum  quod  mdicio  fopu  ^^-^^^^* 

.definicndum4y^././.^</ci«'.<fc/fAer4»</vide  ltrecrprtfunt,mertto &ta,  qutfinevtiofai-  J^^^ 

,dehacqusEft.pleniofemtraftarionc/»^./.  ftopopulmprobamttattbiit  onmes-.namquidi^''' 

,4M&^q.28.v4riar^efoUuriieiMiL  mttrtafit^ragtop^iihmkmmfmi»'  ^ 

€2Qar.f8    Sicetiamdeadlib.qu2rirar,quotnam  ,eIaret,Mitbm^&fii3if- 
Quot  a-  illorum  ad  confuctudine  fint  necciTarii:        Er  r.inrum  ciTc  vim  cofiictudinis  vt  le- 

Mmaii»  oamdircahancquoqiquadtioncmHc var  gempnorcm faiptamabro^cpollit,a- 

O   j  pertc 
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pcrtc tcftamrluftmianus ui  ^.ptnHlt.lnfi.  Porro&pcaccidit,  vtcofiicnkloinle- 
4t'm.mtgnu,&miL  Im  in(|uien$,d«ife  gemrottcccur,  nonquideeoiplo(]>con- 
ftpe  n!Ut4TivtltMit9t§llfil^ ptflHt  VtlMSs  (uecudo  iii  knpuira redi-uiir,\  t liipra lub 
fofttdltgeldtM.  fif.Coftenlum  tim,l"cd  h  audontaielupc- 

Et  in (LL32.  lulianus  fcnbit  reilifttmt  il-  nons  legc  cdcdi  js..tcft.vrc  habctis  in  lcri- 
btdrtctftitm  tfft ,  Tt  Itgts  twn  fi!im fuffr*gi»  pcunun  non  fi>ln  rcdigitur»  fed  eciiabco- 
iefftlatonfjtd  ettam  tMit§e$i^fii^mimm  ckr'  cxprelle  cauctur ,  quod  in  poftcrum 
fer defuttttdtnem  abrogentur.  pro  lcgc  fcTi pri  h  iKcn     obftruan  dcbc- 

Scd  liuic  grauitcr  vidctur  aducrlki  L2.  at.  Aiioquiii  li  laicc  lulUi  pruia^is  in  tcn- 
C.  qut  fit  longa  (tnfuttai».  vhi  Impcncor  pcutScon(netttcbi«di9Kw,c6tiietttdoft 
Conftantinus  in  hcc  vcrba  lcribic:  Cm-  ius  non-fcripcummeLAluidtani^diGen- 
futtudnnfrfwre longavinonrtlis autorttoi tfi,  duni  (1  non  lolu h principe  confvictudoin 
verumHon  r/qiuadtofui valitur4imme»t9,vt  icripiurarcdtgacur;  icdctiaeidem auc>o- 
MiitTtttittimwK4u,autUgtm.  nia$abcod^tribuiaar-,tca  vc  cuoUmin- 

Yari;  equidem  funt  huius  conftituno-  ctaprindpis  iftiusterritoriu  no  oblccaai- 
nis  iiucrpivt.it ioncs  &:  tor  fcrc,  quot lunt   rctur,nop.  Iiibditos ipluis  ligarct,nucpro 
interpreiumcapia:  vcnun  prx  onuubus  lurc  oblcructur^xcmplum  huius  peripi- 
fllotum  vidicttr  ampicAenda  fimcentia»  cuum  cihibcntnobitrata  fiMdalia :  hcc 
<)ui  ftacuunCt  pcatdida;  iUius  /.^.  non  elle  quippe  a  Longobatdis  primiciks  inctodo- 
hunclcnlum.quodconltietudoantcrion   (ll.i,i:r>n ob'i'j,irunr populu  RomanuneC 
legi  contrananon  fit  iilarum  vinum ,  vt   mtra  Ronunu  impenum  vnn  luri&obci- 
poilii  abrogarc  eam,ied cofuctudo  ui  ge-  nucnint :  venun  poftqua  Imp.  R<miamis 
nece  conficfotata,  non  vincat  lcgem,  hoc  inta  ifta  teudalia  in  fcripns  condpicuiaR 
dl,  non  maiotcm  autoritatcm  ohtincar,    uir,c.idcmq;  in  impcnu  Romanum  rcci- 
qua  lcx  habct  in  (uo  gcncrc^atq;  hanc  cUe   pi  &  pro  lure  oblcru;m  mandauit,delie- 
kntcntiam,  dici.Ln.»uautturexcaf.i.         runt  cllc  conluaudines,  6c  ieges  cllc  co:- 
TtmL  vbi  Feudiftalcribit,  l^m  Umaiu-  perunt,quia  non  ex  oato  popuirconfen- 
fmHtioHtnvtluautirit4(.fidtmmlt§vimfu-   ru^fcdcxapertadcmaniieik  imperacoris 
amextendMnt.vtvfitmvmcat  autmoret:  ad-   iandlionc  vim  iuris  &  autoritatcmintra 
coque  Fcudiiia uiucrtit icnccntum  Con-  Romanum  impcnum  obcinuciuni. Vidc 
Ibnrim,0c(piodil]edecon(iietttdinedi-  ^fyKmJtt^idc.»Mpmm* 
xerac,hoc  iptc,de  Icgib.  icnpcis  afKrmat :      Cum  potcoconiuctudo fadi  Hc acq;  in  Qux.  6\ 
cx  quo  non  obrcurccolligitur,nccIcgcm   facto conC\i\AT,cap.i.de cenfiit.m fext.  quod  Ancifut- 
vinccre  coniuctudincm ,  ncqj  coniraco-  dixi  vcru  cllc  rotionc  introduchonis.qux  ttidefr»- 
Itietttdinf  vinoeteleg^Ac  legon  nqn  plus  phueB  aftus  feu  fireqttentiam  &ftocttm  A«riA- 
vicittm  habcrcquam  conructudiuem,led  ddSdcrat,non  auc^ raiione d&UOiifGm  tutf 
paripaliuambularcleddchacquacftione  qu.r  in  iure  conliftit,  idcirco  cum  con- 
dichim  eil  Ub.i.tr.i  a.27,  trouemiur  anne  conTuecudo  ahquaiit  in- 

tkerdG*  Cftcrumvtconniecudopofleriorvin-  ttodnda,n5fiificicconfiieciulm6aile^ 
dc l^em priore; ica vice vcria,  coniuem-  ri,liedeam  probori  opona:  ctenim  iada, 
dinem  priorcm  vincit  lex  pofterior.me-  qu^pleruinci;cn.i  piudcntiiTimosfallunt 
liori&aequionracionciuhnuca:  itavticx  Lj.Digefi.  dc  luni  c  /.idi tgnorantUt  non 
(cripca&TCOnfiiecudopariprocedancpi^  pra^iiimtmrur ,  uui  probcncur^M^A»  $. 
fii,acqieademplanciitvis&poteibis  co-  f4da.ff.de captiu. 

rucruainis,qucl^is,vtdidumcftfxit/'*  rcfnigarur  qtiod  confuctudo  ius 

fMUgtbut,  fic,6^iuspcobann6debcaci,/.«.namiu)C 

deittcc 
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«fe ime fccipto 6briiiei%>qiiiod cunv in  pu-  ftunomum  ipHus  pleiuitt&dcprobacio- 

blica& notoriamonumcnta  rcdadu  fir,  ncm ;  id^-, bis  rationibus  euina  cxiftimo» 
finitumc(l,nccegccprobationcf.;;««i/(r-      i.  Qiua  iuftiiiapoftular,conrucrudinc, 

jf4.-?^./.lusautcmlcriptum  prorlus  clVc  qudcfadicftjadco^ucmccrta&mderini- 

incertam,veliitexfaao dependcns  U»  %,  ta,  legicimc  probah :  atqui non  eft lcgiti- 

txa  1i!  ff.  dc  ort^.t  rk.  aii  Confius  demnd'  ma  pcobatio,  qiue  fic  vniits  tdtis  depofi* 

mi ^tr.)cJ!;i.  nd.  tionc  L  p  C.de/ureiur. 

lllud  CJiticnomninu  ncccllanum  eft,     i.  Accedu  dcuidcquod  duo  fin^Iaria 

nte^ks  cjui  de  adunmfirequenria  depo-  in  eodcm  concurrcrc  liibicdo  non  dcbc- 

nuntc6cordcntinadibus,dequibusrc-  ant,  quod^ue  plutaexorbiiantiain  vna^ 

ftificintur ,  liquidcm  dcponcndo  dc  di-  cadcni^nc  re  non  fint  collcranda:atqui 

ucriis  attibus,  mhilagcrcnt  tanquam  te-  in  profuiliro  ,  admiila  pnori  opinione, 

ftcs  lingularcs,  vt  fivnusinducerctcon-  pluraincurrcrcnilingularia&cxorbitan- 

fiietudinem  in  fabis,  alterin  ]ana,aicZar  tiatnamfiDoaorideconfiiecndinefides 

gy^g  &i&Mrg.l.turiijf.cMttfitb.  accommodaretur,tumpttiliAteftivni& 

^^2?***      Quomodo  aurcm  probanda  fit  con-  iingulan  fides  habcremr,  contra  L  p.  Ctd, 

r>^'  luctudcvporroquantur&cumjvidiciii  dctejitlim.  Sccundo  tcftiinlbipcisccftan- 

JV'  cft,fii^m, coinodopiobaridebcc,  quo  ri  acdeiecur,  &  dorique  tcrainoniuni, 

^^^'^•^n"*»"**^*>confiftunc.  noncta,necandiia^tteaken,andi- 

/        ■      Pi«)kLturitaq;rcftibus  vcluiilrumen-  rctur. 

as:ccft.ibusduobusadmiiumum,deplu^      Kdiqua  quar  pro  hacrcntencufacerc 

ribtts  adibtts  qmbus  confiictttda  inoo^  vidcnittraddaxi,  in  qiidfiiM.jp.SLiJrdSa, 

dii£bifit^deponcntibus,fii;EC|idcpofitio-  vma.r^Utit» 

nisidonenmcaufamreddenribus,  Ncc  rnoucr  argumcntum  Bartoli: 

Quanquam  Match.  Weleubcc.tradat,  nam  dc  lurisconiulti  profcirione  non  eft 

Becjcos&  fimioresciiiasqae  loci ,  qui  ica  (cire  confiiemdines ,  quiaconfiietadoex 

ie^pcr  obfirruatum  elle ,  ncc  meminifle  populo  di(cutitur,quiaconfiftit  non  cx  U- 

contrarium  Jdcmquc  hmaionbusfcau-  bns  S:  do»fkrinis ,  lcd  cx  confcnlu  popu- 

dimllc  tcftantur,ctiam  iincaiucaui^ rcd-  h,  6c  aChbus,  in  quibus  lunspcntus  nihil 

diaoneadminendoscllc.  ma^s  cft  quam  hxa. ,  caio  apparitoc  vcl 

HincamkeDoderijConfiiecudincn»  ccrdoinquitZafiusindl//A^uie/i;pfai; 
alle£anri,dct|uc  caattcltmti  fidcs  habcn-        Probatur  deinde  conluemdo  ctiarar 

dam,qua'ntur?EtquodhuiusmodiDo-  mftrumcncis  lcu  literis  publici^  ,  quam 

^nsexcellencisteilimonioccedendum  probationun  probatam  .wpciiat  Zaiius 

caquc  confiienido^  j^hna  cenfeMur,  ciun  ftddo  in  UC^MmU ffi,nifm.  nam 

ftatuit  Banolns  cataaonc  duAus-qiukl  corvfiiecudincm  in (cripturam polTc redi- 

aiiuisartisfijxpcrirocredcndnm fic, vn-  gi, fic tamcn,  vrconfiictudo  maneat,  fii- 

de &poet^  lultonas , acgeuuriis crcdi-  pca  fuit  ollcnimiu  Atquc  in  huoc  fincm 

lur  dc  coram  Mofi;flk)ne :  profisflionis  cogi  magiftxacumcdcte&cominunicaae 

autem  fit  iuri»Oo«5h>ris ,  vc  cognicas  ha^  librum  pubUcum  in  quo  confuetudo  de- 

beac  confijetudincst  igitur  ipfi  dc  coniuc-  fcripta  eft,ait  Zafius  idq;  iealiquando,ad' 
«uduic  attcilanti  hdcs  iubcridcbeac.  ueriano  concradiccncc ,  obtimuile 

ScdcoronmniorcftopinioDoftonim  ^enintBAJ^inth^ff, 
•^BMiittrisjpcrico  de  coiuecudinerecepca  AlffitMu 
^^«ftan^^Pi^g^  hahf  ri  non  itfbfliftiiFC  w- 
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littrd  JL  "PX E ftamris  non  nihil  (ubiicit hic  Au-  choatum  & dcrcli^him  cft ,  id  vni  cuiquc 
JL^  coc  iioftcr  quaii  coronidis  loco ,  eo  Hne  cunorc  akquo  diipcndu  pcriicerc  li^ 

rflBCiicafipropneloqui  velimiis>lc^  Expieirc hoc confhnmuneftin  Lmt, 

non  fiint,  ncc  lccisappcHarionepropria  CJtMonopo!.  Cmui  !i.rc  fiinr verba:  Juhe- 

vcniunc,  cum  quullacuta  fith  func,  6c  in  mm,ne  qu»  cutmturujue  vtftu  vel  f  ifiu ,  vel 

ladoconfiftum  Uf,h  it  cwftuut.  mfext.  ftamum  forte.Mt  etbtm,  velciamitbetdlte- 

Leges  autcm  ius  fimc&in  tueconnilunt  tmndvt&am  velMdtfiumam^  ifimtpmrti' 

f    IttftitMt  de  lure  Na!ur.  Gtnf.  &  CiuiL  nentuJpecUhvelcutmlibetnuttru,frefium- 

Tum  qiua  lcces  lUnc  prxce^  totius  a-  &entdte,  vtl  fdcre  um  tlicito aut m peftentm 

licuius  Reipubboe  atque  witncrii  popu-  tkaind»  refcttfte,  tm  fragntMtud  fiotatene, 

li  L  Ld^^JW-ir Jl^i6Mr.ftacuta  ver6  Umt  vilfitramfhdfietmiemlmmhm,  miwf»' 

alicnius  douunc  muaicipii»  coUegii  vel  lium uudeut  cxercerr  ntuequit  ilUatit  Mtit 

fam  liix.  c  enuentiombm  C9tataret,Mtt  fMtfiatur.vt JPe- 

Iiucrim  tamen  lcgis  appclbiionc  lac-  tia  dmerferum  cerfetum  tu^etiutiiim ,  hm 

gioriccmaneiiciir,TCcexcaseftin£^ii.  mimrii fmm^mtetfeftaitmim  iwwmdtawr. 

JfJefifti&br0vi$Uto.  vbi  ftatutiun  munici-  JEdificiorum  qmqmmtifku.relergofdi.  sk' 

palc  appellatur  lex  niunicipalis,  cuni  ad-  orumt^  diuerforum operumjnofelfores,  d-  h!- 

inncte  videlicet ,  quod  ur pr opncucc  m  aeatoru ftmtus  ArceMtur  fdUd  mter/icoiM' 

9K^mific\tt€^j[.dtridii»mim^  pmtn,vtmqiiii.<jii$ddktritwmmigiimfit.t' 

f^dtud.  expreue  ftacucum  civitaris  An-  pus  impkdt,  dmimuH^am  dlteri  foUnitudirit 

tiochenfium  CaAx  Syriac ,  lcx  dicitur.  E-  altcr  interciptat: data  !tcetu vnuuij^ ab altero 

lulqj  r«  plura  cclhmoiua  m  lurc  uolko  tnchodtum  &  dertiklum  ofMhfcr  dUermnfi- 

lege&dbasocauranc  titi^mtimmd^«tklutmfkre,«miudiLbit' 

Sicut  cciam  vice  ver(a  lex  vniuerlalis  msmodi  fjumerd  denuntumdi  fim  tSdfirw^ 

c]nandoci;fl;atutumvocamriU^$./.^A  dine.&ftntiudtcijrmfiimftibus. 

ftfuUbro  vteiato.  £t  quanquam  uulium  dubium  fit ,  quin 

QmBitf  j     De  eflendsf  veT&  hfcram  ftiCatXMura  ea,quae  legc  ciuili  deaia  funt  j  mra  muiu- 

Jtifidtit^  eft, vc fiLnc cacionabilia^oc  eft^ vciiiAac»*  eifMocUm  coUcce  poffim  L  ittm  ttrmuf. 

td dthtat  rionc  nitantur :  ficut  enim  lcx  pro  anima  quodcuim^  Cum  ius  ciuile cotrario  iure 

eferdtiO'  habec  rationem  >  &:  ea  deftituta  mortua  ciuile  toUatui-  §  .fiu.  inft.  dt  iur.  N.  G&c.Et 

cen(ctur,vtfiiprathefipr^edcrididhun  generiperipcacmicmpcrdcrogetur/.i» 

fuit  jua  quoqne  ftacucumjquodlexqw&^  tttitjfJeregMr.  Tamcneaqux  legecndli 

damlocalis  &:  municipaliscft,vimnulla  nommarim  &:  cxpreftc  inscnikn  Aniib 

obiincbu,ni!i  racionabilcfit.  Etcunud  pci  ft.ituca  intnxhici  l\'  rccipi  nequeunt 

coniuetuduiem  ratio  dcliderecur ,  quar e  Lfitt.  in fin.ff.  decoU.  lUic.  lam  vero  cx  di^. 

«um  cciomailftatiiAimcequifferecur*'  Lmuct.  manifeft^  oonftac ,  qood  impro* 

Hinc  facile incelli^tiir,  ftacutaiftacol-  bccur  8c  prohibeaturptantidhis  Mecbi^ 

Icgiorum  Mechanicorum, vt,  quod vnus  nicorumartificu  mos:igitUr nulloftatuto 

cojpit ,  altcr  petiicere  ncquc^t ,  U "4*  ei  uuroduapotcric : vc caccaai quod  huius->- 

utr  mi/fdm  Zm^figiutffen  atigefangen ,  dtr  roodk  oolUgpa  fibi  prohibinifiio  ftatuta, 

uudtr  uitituufimatu dkfft,  plane  efte il-  iiNecimKmaiimercM^nfaa,  ficcrc  ne- 

licira  ,  vt  qui  nulla  pcnitus  rarione  ni-  qucam ,  finc  confenTii  &  pcriniiru  fupc- 

tanci!r,& cxprcllc lurii dilpoliaoni&lm-  rions, a  cuius  conlirmauone  vis  omnis 

ciusmodi 


Db  ItstitiaEt  Ivr.b  Thbbis  IX.  * 

'eii]/i»0(li(btutorumdepcndeac  cvi^u&mty^tt^t^^tMnHifaUukMit 

hicautor  nofter  dc  iurc  Saxotiico  iubiicit,  Horitas,  &pUrunque  difcordum  p4rum  tn- 

parcri^  funr ad  propofituni  p.inim.vcl  uirares :  Au3oritMe  vobk prdfentmm  mkbe- 

niliil ijpcciaiitia:  iui  iit^uidcm  :>axoiucuin  nm ,  ne  absque Epifcopt \efiriionftnfu imniu- 

fiinplidterftatiiaiin  tvdloE  mtuiicipalis  tttuttdeJUvifirM  tta^ti!tmm$&w^ma^ 

appclLu-i  yi<:c^x.,aridf§Mli4^.&\w,  dmesapprthMAs ,velnoii4s  et'uim  'mi»uitkSi 

Dc  his  qui  ftatuta  conficere  podunc»  qHMfortefecifiis,irritdsdectrnentes. 

vel  non  puliunc ,  hxc  tcnendacll  rejnib,  Vcruntamen  Author  noder  diflin- 

-quod  quilibec  magillracns  msxxvoxsm  guic>ica,vcfifiiperiorisincercllc,propcec 

-cettitorium  poccfbtem  habcac  ftatuta  mucacioiicmiurispiiblicicain  re  vcrlc' 

'COndendipcrtexta»rf./.^.jfl</f/tt^  frr«r.Vbi  tiir ,  tum  confcnlus  ipims  lu  ncccinirius: 

dicitur,quod  quiscjue  populus  iple  libi  iinvcrollacutanonipcclcntad  mur.uio- 

jus  conlHtuerit ,  id iplius  auitaus propri-  nem  iurispublicit  nec  tendant  inpraiU' 

iimiiiseflc.  didum  fiiperioris,ctmcvateanc&vim 

Qgodiion  fblum  procedic  &  locum  acqucvigoremhabeanc»eciam'finefiip&* 

habct  in  magiftratu ,  nuUi  alij  lubiedo  »  riorisconlenili. 

iedetiamm  quovis  muiuapio  &quauis  Ncauc  huic  Icntentia;  quicquamdc- 

•qiiittteobtinec.cuiuslegeslocaiesiniii-  ttahitnmdamentum^^en&mecilex^ 

-fe  noftro  decreta  appellantur  tot.tit.C.di  '€sf.9-  pccitum  ,  nam  vc  apparec  loquicut 

Decretis  ab  ordmfuund.  hodie  vcro  i^atu-  canon  iftc  dc  illis  ftaturis ,  <\ux  fiuclanc 

ca  appellancur  m  Citp.aninidrum  de  conft.  ad emendationcm  conibrunonnm  ii:c6- 

.(ur.  M/ixf.  Welenbec  istpdratuUtLnum.  lUccudinumecclciia:,  qualu  ibtuca  ipie- 

jhEcfi  ad  hse  ibcnta<»  vt  valeaot  >  fiipe-  itnet  aucor  noAer  6cetur  fine  approba- 

•.Doris  conienfiis  omnino  dcfidcretnc »  done  fiiperioris  firnu  &validanoncne. 

vcmcMproIixiusdicccur.  Licetminimcdiffitcripoflimusloqelari- 

.   Curautem  prmapes  &  hberac  unperii  us  &  cdfultius  cllc  requircre  &:  adhibere 

dnitaB^ ftacnra Sc lcges  localesfinecoa*  . fiiperioris  o5i^m»nam  Itcet  exindevi- 

ienfii  fiq»erioKis  fiweie  polfimc ,   qwe-  ces  demum  ftamca  non  fcquantur ,  vim 

ratur?  radonem  cam  omnes  adrcnmt ,  tainc  &  autontatc  maiorc  nanciiciincur. 

quod  hi  ftarus  linguH  incra  fuam  dicio-  Nocantcr  autem  addit  in  thcli  autor 

nem  6c  prouinoam  tantum  poinnt  &  va-  nofter ,  magiibratum  qucmque  I  n  s  v  o 

leanc»  quancum  Imperator  in  imperio;  T&britokio  habcrc  poteftacem  fta- 

ica  Auchoreshic  a  Treutlcro  allccaci:  Et  cuta  condcndi ,  vndc  ieqoitur  i.quod  li 

fide  vcritate  huius  ailcrtioms  \  .\Tdc  du-  ilaruentcs  notilTimos  territorij  fui  fincs 

^    .    bicemjutrum  latis  hrnio  nit.uur  iunda-  cxcellcrmt,llatutum  non  niiiimuiplo- 

'/^^^'  menWj&GontfariumcimiRcgncroSiju  nim  ftacuenthim  ditionem  viilk^iabeat, 

/'^S  cino&MattbiaStephanialibidefendeic  sag.lfitt.ff.de  Ittrisd.  MmM»jiiMdic.Inqua 


rmts  co-  j-Qj^ 1^,,^^  Piulus  Idus  ita  fcribit :  txtrd  territori- 

^  /  Quod  li  l^tuenccs  lupenorem  recog-  um  tm  iuenti  tmpune  non  pareri .  atquc  huc 

^a^fj^  nofcant ,  cui  fmc  ulla  condidone  fubieSi  ^>edat ,  quod  in  i./.^  de  lufi.  &  inre  did- 

'4  tUorS  ^*"^*  ^^*"  *    dixi  valdedilccgiatur,  utrum-  tur  ,id  iusquod  qoisque  populus  fibi  ip- 

uibtut*  nelupcriorisillius  conlcn(us,conHrma-  llfeccritjPROPWrAf  cllc  ipims  ciuitatis. 

tio  &:  approbario  c.xprclla  dclidcrttur?  1.  colliprur  ex  eodem  principio  ,  quod 

f  f_  Aifirmathoc\C  cfcnocc.  iiv  nititurfun-  llaiuu  ad  ibtuentimn  tcmioru  &  pro- 

^v^  ^damentor^^e)rfr.d!p<^iii/&rrM£vbiHono-  nindas  accommodata , vires fiias  extraca 

'  riusPontirexin  ifta  vetba  refiiibit  num  ^rritorianonexiendanc 

P  lUud 
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iittgg       lllud  ceimm  cH  &  qxtiaomnem  du-  Lipfiq  (bcucum  municipale conrrahemii' 

^biiaddnisa]eampofittim,quod(bnin>  buseflecpaelcnptam,extcriquoqueibi- 

oinncs,qiii(ubruiu  (htucncium  cemto-  contiaduri,  iftt  iftaDtto  ic&confiamiare 

r;o,oMi'4cnnir :  ftd  vrrum  &  ipfi  ftaruen-  tcncrcnruc 

tts  obli^cntui  llatuto,.concroucrl"um cft,      Sccundi»  fi  quis  in  loco  ftarutidclin- 

&muIufuuc,quic6ic»dMtiC0sn^njc»iy.  qucrcc,etiamnexteruscllei,(htutoiamc 

Ji^ii,necftatuto^omp«ehendi,ca48fc«.  e6loci,ae(suancrofisacddinqiientiliui 

ic  iciicominuniscft.  £idoUubiicciecuc        "  . 

Verum  Barrolus ,  &  Bartolumfccutus  Tem6fiqui.inlocoflamtitelfa«en. 
ZaliuSjContranum  tcnenc^  j       a       1     t-  ja  • 

f  ,,.   p     '  tumcouderctjltarurolocaliadltrinncre- 

I.  QttiafioblieacutftKitcopopurus,»-  ,  ,         ,  _w 

i..r>,nfi  ft.nLrcc^KHa.mn. .  nn«  turracionelolemuumLi.C«tii«W44«^^ 


1  i-ur&  ipfi  (lacuentcs.  obligantui ,  quia 
nmtde  populo.quiauntuclcdionetcm- 


por  iria  cliguntur  dccuriones ,  aboqui      Quan6  «cvltim^,  fi  quistn  1 
ttmc  popttlaies..  lincigacecfeipcdu  eorum ,  qur  iudido* 

2.  Adducunt  ccxcumAx.  hccedmtmLf  rumordinem  &inftruaionem  refpicijc 
quodquitqueiurii.  ubi  Paulus  ira loquitur :   ftamto  lelcfubiiccrc cogcretur,quu quiC 
Ho(  tdicio  dolm  delKt  im duemit puntrt ,  nam         lorum  compctcns  lorcicur  ex  loco 
^ddfii^tu  aKfriidtnM  tm  aliter  dUlum fit»  deliaiacconciaaus,&qaiIibetadmorc$. 
fWM  §fmmt'.  nm  dikttafm^Mm^-  »lliuslod4nquo  deeir,  lcfeaccommoda- 
jUtte^iffi  tdfijfori  rercncrur:vndevii!<;.irumiftud'fluxir;5# 
Carceruraquiconrririamnicnrurlcn-  fi*<TitRmd,Bjomunoymt§iimtiV^Oftm- 
tcnciam.hac  racionc  potillimu  nitiuuur,        JMhtKtkm  quM  m fmmuhCtVli^Oip 
■  quod princcp s,legibus,quas  aliis  prarfcri-        ^tftrtet,  cuius hxcfimt vctba: 
•  bitifitibinnis,  /^i^&^dLAtquiinfc-  '"proumcia  qui^  ddiqmt ,  aut  in  qua  pecutiia- 
riorcs  quoque,vr  didum  cft,tancum  pof-   ^*^'     (ttminum  remfit  .fiueieterra ,  fiut 
lUnt  in  luo  rcrntono ,  quannl  I mpcratoc      termttut,fitudtp0fe/me,fiiit  dtfr^pri^ 
in  impcno;  proindcficutlmp.lcgibmlb-  ^t,fiit^k]/pMbtt4,Mtd»sSt^ikMttt^ 
lucus  eft,  itaqttoqttetpfiinfecioicsJbloci  HA-wi* qualihet tefucrit rem :  tUe  etiam 
fimt  ftacuris.  iurifiibiaceat.qutdimpeipetuumtfi.  Stergt 

Sed  hoc  argumentu  falfa  nirirur  hvpo-   '^*^*  ^  ^^"^  <^ remfint  m  prouinctd :  tUit, 
cHcfi ,  dum  prxlupponic  taiuum  quemli-   •n-m prtuiUgio  ftjfante,res  exf>edtamr. 
bec  inferiorem  nu^ftcacum ,  cuntsKbec      Dc  decids  quoque  ambigitur,  vcmni-  QjL  fSL 
etiam  nninicipii ,  \^erc  in(uaditxone&  ncobligeturftatudslaicorum ?qua  in  re  cleri- 
tcrritorio,tjuantum Imperar. in Imj>crio.   c«)nft.ms cft  canoniftarum  lcntctia, quod  cusfuhH- 
Igicuc  lenccoiis  BarcoU  &.  Zoin  lub-  mmunc  huiulmodi  laicorum  ftamcis  ce-  uaturJlA. 
ftriba.  neancur,idque  ex  hoc  fimdamcnco»quod  tmiikh^ 

De excnuicis,  annc  ffiaturo Kxdi  cene-*  fit contra  libeitatem  Ecdcfiafiicamlegi-  MnHi  t 
anturponc  quaTirur?Etquic35rcguIaiu-   bus  poliricisobftnnpi  ckrico'; ,  Authenti- 
ns&nrmiflima  &  u)dubitaca,  t-^  reros  Ic-  caca/fa &imtd  Codic.tic/airnjjiict.  Eccle/^  In 

fibus  municipahb.  non  tcncri , ptr  tcxeu  qua  rcligiolillimus  linperator  Fndcnciis 
I  ff.de tutorib. &cuTat.  m/ilcfubiccerinc  ieaiancic:  Cagk  &  irrini  effiSaimmgriptr 
iqnsdia.  t.:circ,  \  cl  cxprclic:  tacitcauccm  tttumltd&mi,  fru^imm  tmnta  fiatuta  &  ^ 
4.modis  feie  lubuccrcinteliiguncur.  confuttudintj  (ontralihtrta^emF.aUfiaeiwj^ 
Primo  cotrahcndo  in  cerricorio,in  quo  ftrjonoi  luduclai  aduei/ui  canomcas  &  anpe- 
'^^MaHioidgakdkMnPiytfi.  tkia^aaimest&e^defi^ituUrilmftmiit^ 

tMttot 
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4^krimMi4:nom  tvnfiitutwt&de  cdtm  eiuTijucmriliii^liLinfraiuuaiucDcoiivflbj^. 

fiipMwurAfiat:f(tiuqu*jiatut4fimtJm-  bccnuCjpinfticudno&inKionciufficac. 
m'tnebunt,fcdfipn annumhmut  nouelUcon-       Poftrcmo videamiis, anne  (laturu  ex-  ^ 
fiautuHuMufmtnumttJuermtcontemptwtr.    cra cerricoriu  quoq^  vun  aliquiobcineac :  ^^^^* 
ivndurttmptr  Mmn  mfirtum  m^ermmm-   nam (npcadi6bleC<piod mraMrmodu  ^^V^ 
.ftm^Avmuim^tiifmm.  ius  dicenci  itnpone  non  paceaau  liokjf,  ^^"^ 

Addunr  pr.Ttcrea  &:  hoc ,  qnod (btu-    de lurifdiS.  fa^um^ 
cumnonexcendacuradnon  luc>ditos ,  *4-       EccnuTi  dc  tcft,imcnro  (ccudii  lociali-/**'*'*'^ 
^ubtmtnnebuMimmtttutateEccUfiM.  cuiusiUtutacodicujaiinccxcuccrntori-^''^'^ 
Veniniaindi>vtinfindemonftnibi^    umviies  habcac»  valde  diftepianir ?  £c  ^fif^ 
dcddndlo jaiftexaapB  fiint  iorisdtdti-  quidemqoodditsaioditefhniencu ema 
onepolitici  magiftratus ,  cum  omnis  ani-    tcrrirorium  vim  nollam  obtincat,  cuindc  T^L*'^ 
ma  lubiimioribus potcllanb.  h.e.  Kcgi-    regula  vul^is, (^uodextcn  ,  [i«>ce(liu-  *^ 
i)afr6cPrincipib.arQ;  omnih.THis, qoi  p»f  ris^Aiom&:temcorioiili,in  quoAatwS  "'"Mf 
diiigenmcaDeohbiccadimm^woAlfMb   6dtmneft>nonnibiedi,fiacaionunime  ■  ^ 

Etiane  ftatuta  laciorum  non  in  vni-    tcneantur,nifi{cvcl  rarioncconrrachis, 
loerium  omnia  mimunitaa  6c  hbcrtati    vel  rationc  ddicii  iliius  ioci  magillratui- 
£ccieiue  repugnanc  >  (ed  pleraquc  talia  icserubiccerinnacquivcproponunusex- 
fiim^qiiae>ulualibeRateEcdefizkderi-  ^eriiUi  neque  fiiblummrisdidioni  nut* 
<ds  quoqae  obieruari  poniinc.  gidratns ,  neque  eciam  vlla  cacione  fese 

Hinc  eieganter  eleganciOimus  I6his  mbiiciunt.Igiturvidcturdic£dum»qttod 
4Andr.Gaiixiisporicionemiiuiurmodipo-  {buuasnonobligencur., 
liricunnoaefleoettiendamoontialibep-     ,Sed  vui^fuis  Ititerppk  diftiiidb>^ca 
catem  Ecdelizpugnaceiecfi  perfo na  Ec-   propodcam  qoxftionem  hzc eft ,  quod 
cleiiailica  pcr  cam  aggravan  vidcacur ,  fi    inrcrl it,vtrunme  difpofirio  tcftamcnraria  ^ 
modo  publica  vcilicacc  inniutur,  nec  gra-    m  rem  iit ,  an  vero  in  peribnam.  nam  ll  m 
^rariaicperibnam £cde(jafticam,(edpo-  persoRamconceptaeft,iiliusexcenfioad 
«tts  nMicoiam  poceflacem  limicari,   exterosfieriflicqneat  propcerreguiSiurft 
«naxime  C\  fauor  Bc  neceflitas  Rcipubl.  id    perpecuamnqoa  dicicur  aducnas  ftacucis 
CxigacLii mfirud!ones  Cde  SS.EccLct^ftr-    locoru  no  tencri  l. i.ff.de  rutonlf.&curaror. 
mefut  extr.de  tmmunttuteEcclefid,  Vndelohant).Coraiiusliin«.|uit,Tula- 
Indectiam ceftacuc Gaille wcmiwifl^  &kxdiceffet(neteftariquispoiIitnifiai- 
laGamem  Imperiali  apptobaca  d&jlla  bot  Nouriis  pnt&mibus,  pollem  nihiU 
ftaruu,  quibtts  Clcrids  prohibeturin  re-    ominus  hic  Fcrrariar,cgo  Tololas ,  (crua- 
busacquirendisaiieHacioexcrafami^aniu    uivur^s  commums  di^Uuonc  concra^ 

Necfinebabent  Cleiid  quod  hoc   heve.  *■ 
M>minemagnopeieconquenmcur,cum      Sedculex  munidpaiis  inreraconce-  . 
cnim  c|uoad  bona  pacrimonolia  fubdiri    ptaeft,quircrum  dominus  efl:,qu.ihrcuqi 
.  imt  mi^illratui  l^ohtico ,  cur  ncgarcnt  e-    hierit ,  fiuc  praelcns ,  iiuc  abiciis  /.  re/cri' 
iusieg;iD.&ftatucisobcemperare?£cuuc-  ft$^fin.ff.demunerib.&b9nmb,^acauxs, 
admodumEodefia  vulclibifiia  inmHR^  fiue  cxcerus  Ajf.  mm  tmim  Gn£  dt  «d^ 
tedaleruari,icaquoqueRcspabL  ftatuta  priir.nuelaicus,fiucdericus,/l/.C.</<rr^i(^. 
fiiavulcinudbi  ieruari.  Sedde  iiacqua'-    &Cler.  ciuit.itvs  conftitadonibus  dubio  ^ 
ftione ,  roaximc  concroueria ,  vcrumnc    proculobligabuur  tL  L  rtfcrtpt».  §.  finnL 
'  Qerid  Inbiedi  ^cmagiftsttniPolitioo  Pdi/.Cuft>wiiiMtV!imE.QIi^ 

P  A  iare- 
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hkik}dme»tbxaetc:UiinC»d.mii^  aipnnugcn:tus,tainetfi(ili[i9exieri,erii 

mum  dt  ttnii.  dfp.  &c  dirpontionem  in  vet«flanituin,parietesxdiumalnus  toU 
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fifafiiSd  fub  con&tiontfifimUt-  tunhdu  vtrv  iBtcitum  ?  lli 

rw  decejjerit  infiitutus  ?        16$  XXXXVILAu  ynfprtlium  ttum  kt  nfigttO»' 
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D  I  S  P  V  T  A  T  1  O  N  I  S  SECVNDiE 
It&b     Et   Staty  P£RS0MA1.VM 

TMESlSPSilUA» 

Rcfolutio- 

JRarmiflk  in  dilputatione  Hxcmodiftriburiojquinbonafit,^ 

^ijproxima  geneialiDus  qiii^  legitima,non  dubitandum  ellc  cxiftimo, 

^  -^^bulHam iurisnoftri,(equirur  Cum  nonfi>liinik  Gaio  ecptdfe  propo- 

"fj^vc  nunc  ad  ius  ipdim  ocpli-  ilujicda  Iwftintfno criam apCttC fit co»- 

'■^candum  accctl.uinis.  Hoc  firmata. 

tur  turu  ^utcm triplex  habere  obiccUim ,  teftis  eft  Ecli  enim  nomen  rci  quandoquc  ifa 

^t&nt  IvmsamakmCai^  acdpiacurlafgeihhftenoftiDiVtperlfv 

«MMi,vbiait.-  9mneiiu,qu0Vtmur,vtlddper-  nasquoq;  &adioneslub  Ce  compleda- 

f9ndspertinet,vel4dresvelddd£btnes:ld<\\ie  rurvtcolligctclicct  cx/./.<fe  V.fignific.  8c 

totdem  verbis  conhmut  luftinianus  in  aiiis  conllmiUbus  texdbus.  In  propoika 

$.fimil.lafiiNtt,  dtJm  Mmwt  fitttimii&  oinen<liihibiinone(lri(Steacdp^  Vc 

Oiift  taceaianoacafaoc  pcdbnisuberisac- 


fTrmmfMlaTi  non  poflie»  ctfi  ftcntt  aranr  nmnecaukc  mlfrimXhgf^UkWiiiJU^l^  i^ 

bnaciir.       '  ^ Mtii-  capice  defticui dicituc  $.  firuui, 

Cxtcra  qiixlniicdiuifioniopponifo-  f<yj*:if»mw.Idccrtcnon  admo-  \ 

kncdiiroim  lAr,  i.  trAS.2.qiufi.i.variMr.  m-  dum  magni  eil  momenci :  fiquidcm  pec- 

fkth^n^Uuitmm ,  quaroc,  bfcuitacis  fimam  \  ixmkiiommt&m  faol  in^ 

cauia,referov  qua;iurisduilis(imc(cmufiiiodifaiitaidL*  ■ 

Primum  igitiir  obic(f>nm  iiiris  fiint  ciohcrcdiratis6c(lipuL-irio)rarioncquo- 

Qifci-  .  PE  R  S  O  N  /E  </.  §      Inft.  de  lur.HM.  QeM.  rum pro  nuili  3  «Sc  morcuis  liabcncur  L  32. 

M  firui  ^        Quam  appcikcionem  aequiiio-  Dige^JtRe^Aia.  PerfbnAminfiipec  habe» 

t^^ff**  cam  ede  &  Aibccis  hominibu»  propcie j  fr neguuiir,tebas&  <]aadnipedikisan' 

•^*'"'*"' (cruis  vcro-improprie  &  abufiue  comt  numeramitr ,  fblumin  iisquaeiurisciui--  . 

^fiiul  petcrcallcrirhocloco  Auror noftcr cum  li^&liberorumhominumpropria  (unc, 

^tacdi^o  Wciciibccio  &  aiu&  quibul-  eodemqucmodo  capicc  delMcuunau  a- 

dam.  uiii,quodiftlibcnan,  dniaisJ^fvnilia 

Vccumcoiicractamopinionem mdco  «onwhcverumdchaccottcroucrfiaplii- 

venoremcile,  mtlii  pcrfiiafiffimam  ha  ^a  dixi  in  ni^9lmm,IAf.f!imMiA.jHimi* 

bco  ;  proprcrca  quodluftinianusperfo-  ^'^^fi-^  rjft^ 

nasdiuidtcuiiiberos&  ieruos^. /i^.  i&  Porro  diuiduncur  peribrue  cx  namra    *  - 

me  ferfinMrum:Simimditu\menStduufi9  ir  in  mates  &  raeroiiias,  qua;  camen  diuifio 

mr*perfiadrumh4cefiy  ^mitmmkimmes  adim  perfiynaarnnrnonpcrtinc^ciimre- 

muli6erifiuu,aMtfiruL  gularitcr  idcm  ius  in  fccminis  ,  quod  in. 

Cui  acceditquodidem  luflinianus  af-  maribns.obtincac,  nccquoad  ftatumvlla. 

(crir ,  in  (lipulanonc  leruorum  pcribnara  eft  inter  mares  &  foeminas  dificrentia :. 

fiip  ulantis  ( qm  icmuj,  cft  j  contincti  ^.2.  quanquara  »  aHirente  P^Mmano  Iiicis- 

btfi.defi,puUu.fifU$rum^  codiilto  ,inmulrisiutisnoftriatliculis» 

c  j         £L  •       j-  I  deterior fir condirio foeminarum  ,  quam 

MMCxnquencicaiKKiini.^.^.  orJbiaf»  ^  |.            tv  - n  j  /1  ^  t_ 

!»_  r     ct^TriTic^T  ^<r  »;..^,  ,  mMcmoiixiSit  a.Di£elt.deft4tu  mmmum. 

FerlonxSERVILIS  cxprelic  ntmcnrio.  *  .  a.  -      Z_  t                 r  i- 

^    j   •  .  ^  ^  j,  ,,y,   j-  A  lulnniano  vero  Impccacorc  mafculis^ 

Qupdq;m/.rfC.^.,«^..diatutcondc-  fcre  inomm^usfmcciqaai«l«.4.CdE 

Bacioinpcrlonamlcruincri.  ^  ...             ,,,•        ^  j- 

'  dtUb.prMcrit.  Vbi  apcrte  tradit ,  natutsr 

^  ...    Qua:  kne  vniucrla  atque  fingulacui-  ,ilos  .KaiCuorcs  cxifterc  ,  qin  in  fuccefl 

dcmcrdemonihanc,  quod  pcrfimaeap-  fj^,,c  accctiorcm  focniinacum  ,  quam 

peDacioiniurcnoftcofcrws  quoquc  tn-  niafculofnm  conacionem  conftiniantt 

huacuf .  Et  quanquam  dillcnncntc-»  re-  idcmquc arguic  N»»  ii9.  cnpit.frim»  & fi^ 

5?ondeant,mvmucrlK  ilbslocis  nomcn  ^^j,^  Q^j,,  ctiain  hodie  in  mulris  iuris. 

perfonae afi«ifitteaix|ne  impropric  deftr-  aniculis  mclior cft  condirio  focminarum, 

uis  prxdicarijidcamcnnullaranonepro-  maCaibtttrt ,  poft^juam  Inftini»> 

bant  ,  ncx  conicfhirx  hmus  fiic  vliara  nus,nimium  fioens  muheribus ,  magnis. 

idoneamritionenraiducunr.  priuilcgiiscas.prxviris.dccotailitt^jB. 

^updcniramulas  inlodsiucisnoftri  dukii.C.^f9tMp^or, 

&riJlBcimciir  perlbnam  li^donwioma- 

tttari,vtin  L  ji.Digefi  de  terM        p4  Quanquam  vero  fccmina  fexu  diftm- 

rMgr^kfrm.U^d*fi^.jmmr,&L4.  ^^^^^ ^^^"^^ 

fua^w.t<biK  &qttaatnpcdibos  a».  compfcaintt  :  ia  Paali»  in  /emw 
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J^gji^  it  Verh.  fignificM.  VtfhmhtcSl  cum  incefim  sitregmit(m[ 

QVIS  tam  mjfculos  qiumfcemmM$  c»mpU'  fertt:  rumfi  foU  iuru  ohftruAtio  rnterueniet, 

Aitm  \  Cui  adftipubicur  Vlpianus  m  mulur  abmujinrimme  entixci^ktd.  Ecce 

iMjfS'prff.e$dsit:fnmmMti9 ,  inquienst  liicmulicr|icinimrdiuiia«ttobinoeto 

fimnkmjiim  md^U^  ednnm^fijam  iuregctuiuni  comnullamf  lUMictum  op 

ffyrum^perrij^itur.  inccllumiunsciutlisicuinramcnmafcu- 

Eiluiuinus /»/.  62  ff.dclegat.j.Quidu-  luspunutunnvlUhiictcUucmcellusfuc- 

'«f^inquic,  nuUes  halfcbdt  ua  ItgMut >  nmlu»  ric  mhsgenuuin^riue  auilis.  £x (^uo col- 

fKiimsjcnwr,  «m»  nHmr  >  Sthb»et  4m9.  Jigicur ,  m  pceiidibus&pdbGtnoiiean- 

Jdmm^  muhs.fed  duas  muLu  rtliquerat.  deni  elle  comlitioaem  raeminarum  8c 

rtjpodit  Seruim  dderi  legarum.  quiA  mulorum  tTi.ifailorum ;  ac  proinde  fub  roalicilUno 

.4iffelLuiotteeti4mmuUctrumeHturtquem4d-  iexufamineum noncuncincri. 

mUme^ptBMtim Jenmrm  etim  Qnuplf  -  4.  £c^q4  non  esdcm  clfe  debcatni 

wyw  rmmmm ;  id  aucem  co  vcnie^  poenalibus  malculorum  &  foeminaium 

-quod(cmpcr(exus  mafculina$»cdamftB-  conditic ,  odcndiint  Impp.  Arcadius  Sc 

•  mininumlexumconnnct.  Honorms  m  l.  s-C,  dd  L  luL  matefiatis. 

Qupdficamencoudnio&nacucafitb*  vbi  iuianciunc,)f/w//!{9r«« ,  qmcrtmiaii 

iedxmaccriatnonadmtttatlcgencingc-  mm^tmt  rti  immifiiermt,  miu& 

nercmafculino  loqucntcm  ,  .uco mmo-  priuarifuccefme  &  bertditdte,  n»H  p4tttm 

,  dariqU0(|UC f«xinims«iuperiocrcgula  i&i-  folumfed etiam  materna  &  aitita ,  filt<uyer» 

£t>  faUtdumlMbeTeexlform  matru  \  qniammui 

•Qtt^.     £tgaiahocinfauocabiIibusproccdac>  Jdm  'tirtd  tm  rjft ySMiflifM»  qtuu  ptt  tih 

.j»i«^nuUumcftdubium:decovctodiicepcaxi  finmtm  Jbtm  nmm  mfirm  ifi  mfiA- 

rutbbus   fo!ct,aniiein  pan.ilibusqucque&rodio-  mus. 

fubftxu  Uskxusuulcuiiuusfsmiiuscomplc^ta»  Hisaddicurhocarcumencum.quod 

mafculi-  cur?  in  odiolls  difpodcionibus  malculinum 

jMaTMMi     Tco  ncgaciua  opinionc  facic  ptimo  nonconcipiatfixmininimiaCDmodiato- 

/&MMiM^  .()Uod  forminx  mirius  puniri  debeanc,  (lringidcbcanc,fauores  vcro  ampliaii^M' 

ut  com-  quammarcscxcocicin  gcncrcdclicli:  fi-  ^if.^^wrfrR. /«r.wiyrjcf.PoEnalcs  verocon- 

freben-  i^uidcmae^uillimumcllcum,quijninus  {bouciones  &  dilpoiiciones  Itnt  odioix 

dtumi  pcccac,  minusciiampunici ,iiuameum  mg,Lfm,C tkfriLtLit,C 4ttrmfaS.lgi' 

qui  grauius  pcccaL Aoquimuliietcs ineo-  tnc  inillis  malculin o  (cxu  fcemineusnoq 

dcm  dclidi  gcncrc  minus  pcccarc,  quam  comprchendatur ,  (cd conftirurio  pa-na- 

malculos ,  hac  racioneeuincicur ,  quod  iisde maiculo>cxccndinondctxacad  fcD- 

cumiudicii.imbcdilitatc  bboccnt ,  non  miaam. 

tam  cx  mahtia,quantgc  hibricitarc  iudicii  6,   Dcnique  impnbeces  «utius  dle 

delinqucrc  vidcantur,  punicndos,qiuni  pmicres  proptcr  ingc- 

2.  iltquod  clcmcntius  punicndjc  fmt  nuimbccillitatcm ,  qualabor.uit,cxpcdi- 

fo:muia:,quam  niarch,  probac  L  6.fr. ff,ai  cum  ellc  vidctur  &  probat  Lioi.de R.lur.  & 

LUiLftaiUt.damMmhxcv^Ax^iSMt  ii^^^iiaiMirili»  Acquifoininceadcm 

Vlpianus :  Sacriiegif  pemamMekit  fttcm^  laboranc  inibccillicacc  iudicii ,  qua  impu. 

ftil pro  qualitate perf»na,proque  rei  conditione  bcces  l  t.ff.adSC.  Velleian.  pr.  Infi.  qmbiu^ 

&temp9rit,&atMii&Jixut,velftueriiunl  tUitmrt  liceM  vel  ntn.  Licirco&ipUemi» 

fbnm^fiMurt.  tam  ernnc  pnniendx,qnam  maiculi 

5.  £t  in  /  $1  $.  M^ML  kd.  dtttdult.  Tune  7.    Pro  hac  deniquc  lencencia  lacic  L 

dtmmtmftmm,  fumnurtt rJiifiimHt  1»  $.  JUtiifiui9iitm.ntj^  Atfm  Pafimanus 

/  ffM 
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jf.di.  Se,  TitrfHL  L  4.  eod.  rum  mulici,fi  ac-  dcii(^iuile :  acc^uc  in  dubio  td  non  pndtv- 

cuficionemfiUiuiftaiiir*  ^uamnon  m-  nittir.'Deii]de «di  in  ariNontiis  ptBnit, 

ftinicrcijpfiliccbat,  vcinabaccdaaone,  <)u.Tle|3M»detennimdonemccrtainac 

fincaboritionedcftitit ,  inS6HTurpillia-  dcfininonem  non  haUcnt,  r.:r-o  lcxus  ha- 

ni  poenam  non  inddic  i  in  quam  tamen  bcri  &d]icriincn  aliquod  conllitm  poilit» 

tnafailnsincidmtattquiSaiimciatvcr-  iioneamcnidlocumfaabcc»campomain 

Im/flib ti^miemnmalbilinumooti-  l^busccrtagencralitcr,  nuvlodifcrimi. 

CCptum.  ne  fcxus  fado ,  propolita  «S:  dclinqucnti- 

,  Qupcitca  ex  his  (lacoendum  eft  quod  bus  decreu  cft.  £c  iniiiper,  quanquain  in 

U)ttntBtb  p(HMlls ,  de  Qam  imfaMino  quibuiSam  delt6tis  aliapoena  faeminis  ir- 

^DOOicepa.»  non  com{dedatiir  focumfiB-  rogan  (oleac  quam  maribus:  non  camen 

"  jnineum.  exindc[^rotcnu>  inreni  liccr,  (]iiod  j»cne- 

Venintamen  pro  contxariafentenria,  ralitcrinomnib'delidbs  minorpctnaiit 

2uodlcxusmafculinus  inftatuus&con-  f«snunisirroganda,quammaribus. 
itutionibus  poenalibns  compledscur  Add.Ljg.f.adLlUdeiMt.t^pondC' 

ctbm  (cxum  foEmincum,  facit quod  in  Lt.  tur,idcirco  mulicrcm  non  puniri  proptcr 

& in  l.i^s.ff.dtvcTh.figntfic.!.62.ff.  de UgAt.2.  inceftum  mi  is  ciuiHs ,  quu  illc  ex  iiiris  ci- 

tencraiiter &mdiftmde  ailericur,ma(cu-  uilis  ignoracia  coniinica poccil :  luris  au- 

ndfe(mnfmmineiimc5cineie,quodq,  temexignoranriaquodncicmulier,  exr' 

in  iJL  62.  lulianus  tradit  S  £  M  P  E  R  lexu  culationem  meretur  Igpr  ffdt  turit  &  fa^ 

mafculinum  etia  focmimnum  fexum  co-  Wignoratia.  Et  hoc  (cnlillc ac  voluifte  Pa- 

plc^:quod  li  iempcr,igitur etU m  dilpo-  pinianum  in  ^  / .$ .  2.  hauc oblcurc  indi- 

utionibasac  amionitumibas  poBnaub*.  taiS^eiffll /i.dnillicinhccverbaicri* 

1.  Acccdit textus  apenus  in  l.;.§.i.ffjt  bitur:  Fr.itrtj  detu^  he^tHens  cUu/ra 

jurifitit.  Cumenim  Prartor  edido  fuo  ca-  crmeninceSiprofteratateni  remiftrunt ,  ftd 

uiiret,  vt  ii  quis  album  Prxtoris  corrupii^  dtfirtAt  comHniimiem  iUtt  ttani  uiffttunt,  cum 

(et,quingentociimaureQnim  pomamuU  MMtididurftrminquodpulierftuedtSi^iii. 

darerar  JAns  Vlpianus  verba  iftaEdiAi  mmmaeeiifitwttUAtt :  nam  &  mulieces 

fi^uis  ita interprctarur , vt vtnimq;  (cxum  in  iurc  crrantcs incefticriminf nontcne» 

compledivolucricPra:tor:7^i(^v/rKiiM^  n«iupradidhmicft. 

/ixKmtmwrtmfkxm^ik*  '  Adquanamrefpondeo,quoddidttm 

,  Necmoveor  argumetis  lupraincon-  eft  foeminasnon  punid  inidu5»quam 

rrarium  addu<£Hs:  nam  ad  primum  refmi-  mafculos  cx  codem  dcliifVorum  G;cnere, 

deri debet,etumfi  muheres ludicij imbe-  id  regularceit,  cxcipiuncur  caius  qui- 

cillitatelaborentj  hanctamcnimbecilU-  dam  ,  quibus  iblet  pocna  leuior  irro^ 

tatem in delidis nonpcaeiumi}  vndectiS  ri  fGcmmis  »  quam  maiculis ,  cuiuimb- 

iuramulicribusdccipienribusnoiliccur-  di  cafus  eft  in  d.  l.  S.ff.dt  pecul.  Sc  aliiis 

runcfcddcccpiis  (olum/.^.vfr/i£  £r/fj^/^-  cxrat  ind  L  s  C.  ad  l.  lul  Afrf'(/?.Inca(i- 

^miimLfimulter2j.&Lio.ff.adS(.  Vtlieiatt.  bus  igitur  iolum  in  iurc  cxprcffis  mi-, 

Ec  quanquam  mnUebie  ing^hium  dicap  aor  venit  p<rna  irrogsuidateminar,  qul 

jmrimbecille-,  efttamcnaftatia,vcxfiKii^  mari. 

acmalitiaplenifllmum.  Dcinde  fcxus  mafluhiuis  complcfti- 

.    AdLi^uidLluLPecuUtuitcCf^ondctmt  tur  m  pccnalibus  farmuiumm  ,  nili  di- 

ranninis  interdnm  miciorcm  irrogari  p^-  tter&  ntio  fit  ftBminarum  dc  mafculoS 
nam ,  fl  nempc  liquidoconftec,  illas  im-  rum ,  caque  dilietiicas  tauonis  (uadcac 

.jbedllitaie  muUcfaomays » gittm  maiiria  alias  £c  mitiovespocnas  irro^  f(rmi- 


jj^  ITOLVMIHIS  t^DllltVTAt  lOM  f  S  ir. 

)  qosm  malfHl**'  i^^  d.Lj,  cfle  diiicr-  pucrint ,  locum  habeac  in  ftxmuuquO'  r^. vir. 
l.imr«r.o;icrnfiliorum&filiarum,iplihi-  qpeadolciccntcmvd  viduumrapicntc?  giH.  loci 
icncurlmjtcracuECS  in  vcrbis  (u^ca  rca^  Ncgatiuajuplcrique  cuentur,  t^os  (c-  bdbe^t  m 
utis :  no»  cnisn  patcmi  crimims .  CKCinv  q>^air  «aam  Harpc;  mnnS  ttkmi&Md  § .  fattiku  » 
pkun  in.  fiUabus  ia »  vt  in  (Uis jneatt-  \tm  taeMMde  vif.li^jkgiiUiiiuBeJttOair'  nrm»  r* 
tui.  rnsin§  R4/>f  K<».<i  ^ifMff^ 

A.i  quintum  rclpor.cLccar  ,  pruno  il-      Moucntur.prunoliac  cacionc ,  quod  . 
hiw  rcgiium ,  quod  in  odio&<ooncofL-  conftitttrioillius£innr«,  fictxptdleoM^ 
dnct  niolcalinus  (emsfemincuin  .^-xum,  ccpta  dc  raptorc  viigjnttaaitvelviduanun:. 
iii  iiivc  h:r  -l.  t  \m  non  elfc  in  d  1. 62.  ff.  de   f  romdc  .ui  r.iptricem  non  dcltet  cxtendt, 
h'ldt.  s  dcMur  SEM.PERmaf(ulimm  fe-  cumodafimrcftruigciKla&fauorcsara- 
.yniii  tohrmere ftmuiMm  Deiu<k;D<£nas  pbandiJL<;<^.ii2Mt  * 
nonefle  odiofas« (cd  admoduin-  nuoiap     a.  Qtuanon.eadem  obdinear  laeioin* 
bi'CS,.vt  i.\^x  vtilirarcm  publicim  con-  iurix  in  fcrmina,  qu.r  ii'.  m.drr.lo, cumt 
cein.int ,  hic  qviippc  hucict »  dcljcla  non  m.aiorjjudjcuu  iS:  cillu.is  m  fa-nuna,qiu 
inancre impunita /.//.£ 4a'I /I^M/A&ma-  inmaicolo  rcquuatur /.t.$.i.C.^rto^ 
Ks hominibas ReinpnbUcainpurgarL  £t  nmm^est. t s^CidSiJOr^utiamm, 
qu5quamfonanisv!'?cri  poflcntodiolar,      Sed  contrana  opinio  arridcr  Autori 
iclpccladelijiciucntiiim ,  cjuibr.';  irrop;.!-   noRro,  c.\n  {\ximtdA.vnkamS<.ivr.v.\\\\^'- 
4  dx  vciuu'U ,  oJuim  tamcn  ;itud  lakcm  rc  locum  iubcrc  ,  luie  dubio  pr.fcc- 
cilct  priuatimi >  cui  bonum  gub)icunL&  dcnti  rc^la ,  quod in  poenalUNis ccnfti' 
£ilu»RcipaA)Lqttx in eo conii(tit>.vt  de-  tudombus  fecus  maTculinus.fismincum^ 
liclapuu)annir&:  facinorofi  cocrccmrur,  qnonoc  cotninfat. 
.  mentoprxherrctur ,  cuni  lalus p.o£uii  lu-      Scd  pnorcm  opuuoncm  vcriorcm  cC 
|>remalcxcili  dcbcac.  (eiodico:et(renimvcrifltmumfit,quod. 
.    Adicxturn  refpofio  cxpecfitaeft :  nam  &  fupra  dcfcndjmos ,  ia  paDoab  ftucto ' 
quDd  impiiberiiuts  rceuLiritcr  non  fit  nufcubno  fcxu  coiirincn  fccminituMT» ; 
i7i:tig.mdapa:na,mrnLcU;monllrabi:ucin  obtcruaiidiim  camcn  eft,  quodui</.ilv- 
af^M.  uaJit.I».^  1M,  ImpcRttor  liifttniantts  non  abfiilutc 

Ad  pofttemum  re^iondet  Gocdd.  Ex  &indennitc  loquarur  de  nptoribMS » (ed  • 
#      /  f :  C  ddScTnrfiHuuum,  con{i.rc  qaod   cxprcflcdc  iis  raptonlHi';,  ciii  viniincm 
fa:m:n.irci:;u!.ir  :cr  in  p.irii.mi  Stu  iiici-  honeftam,  vclviduamrapucrint :  quod 
dacfidcr''     "        -  .  .  .  .^- 

abobno: 

t;icc co.ihi:;  vc'.  c.i  01  c  lapix  tulc  Ci uncn,  fc dc  r.iptoribus  vir^inum ,  vcl  viduarum 

quud  proptcr  fc.xus  r.iaonciri  accilarc  conccpUlct  ?  cum  ad  ccnaiu  liidi  Ipc- 

iion  }x>raerunt ,  intencanerint ,  ac  cwde '  ciemJ«.i(lihianns  non  reipondcac ,  (ed  ge«  • 

f::»? abolisio  :ccrrore.de9rehcii(b , litcni  ):cx;:lc /andliojie  &  coflitutionc jpponac . 
onulcii'  : :  .S .\an  J.'.> ,  fi  qui.'': :n  .^cr  jGre       Torru cum  a  luiliiiiano in cos,q»iiim- 

*         putucTKU' ,  iw J  iiaciu),  puriutcnuaducbx,  grudentia  &.jgnurantu  lutis  rcm  iuam, 

;  deftiicrint«adcoquc  inconfiibam  iudi'-.  auta]ictiamtanquam(aamrapaerinr,cit- 

ci;  lcuiracem  incoHCinenri  puq^trinc.  iftknances&scllerem  fuam  vi  pofTid^nti 

Qu.  4v      Hincquar.^itumfliir,  vrrumpocna/li'  (urtipcre,  ptPuahxcfucritconftitiita,vt 

An  p>rm  ni(.  de  rdptorsb.  cjpitaiis,  qu2  conlbcuca  dominus  xem  (uam  ratvcnsxradatdomi- 

,tawwiaieftjn  cor,  ^ui  virgincmJUK  viddaiii  t»r  iioceifii«*i:dovcmalicaiioiapics,|^racw 

.    '  ....         ^    '  «t- 
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wrf,clUinadoii?e?/rapfedfiMd^ 

debeacquarlicam  fiiicvQiimnQtfb  lufli- 
niani  collitutio  etia  in  firminis ,  res  (bas, 
aucprorius  alicnas  lapicnbVocu  habcac? 
.  ■Dicenchimvidebanirnonhabecepr;' 
latam  conlUtudonem  in  fi^minis  iocum, 
quttloquicur  exprede  de  lUis  qui  iuris  er- 
fore&ignocaiicia»pinamcommi(t;nnc> 
pmsuues  coivit  domino  fia  efieremfiiS 
piopikaiitfaorictte  vindicare  >  eandemq; 
auferre :  mulicr autcm  cxculetur  ignora- 
ria  iun  s>itc,vc  ei  non  noceac  lf.fr.^'Miwr, 

VeramlMcrttione  iioaobftance,Me- 

nochi*^  rmrir«(i9fr.^/kf>.(bituir,prae- 
<li6him  lufliniani  coiiftritutionemlocum 
<]Uoq;  in  fsmmis  habct  c,iu  vt  U  txrmiua 
per  vtm  rapueritrem  (uam»aucquain  lui 
«ifeopinacur,  perdttdominium  rei  fu^  > 
remq;alienim  vna  cum  preaofiucxfti- 
i]);<tioiie  eius  pr^ftare  cogacur. 

NSo6ftitttrioifiaverbogenerali  fiqui$ 
^quod  cam  foomiiias»  quammaiculos  c6- 
plcdH  dicitur  )coMcepra  cft:proiiideadff(- 
jnuu«quoquc  pocrict  dcbcc. 
■  Necoblbrtariomprainconciariuad- 
dii6bi:  namquoddicicurf«Bminacxcii&- 
ri  gnorantLi iuris ,  i.l non pcrpetuum t^- 
lc,ipic  Paulus  in  Ig.pT.ffMtur.&fadigmr. 
in^nue  Huecur:  dum  tca  fchbtc:  f^guU  efi 

9er9  igaerMtiam  tun  nocere.  yideamiu  igitur 
inquH/MS j^ciebM  locuhakre  pofsit:  A  nte  prt  - 
n^o  qHtdnmntbut  v^tiquwqueAnnuius 
ignorare penmfim^y  qud&iitfkmriiin 
fnAi^km  C4Mfit  frtfter  fexm  mfirmitdtm 
Micitur :  Ee  ideo ftc  vbinon  eft  4Man/eimit 
igntr4ntt4 ,  non  Uduntur. 

EcqttodanoniailMt  inriiigmMtkm 
fwmnu  non  nttmftXfCtmm  non  fic ,  fed 

in  caiibus  duncaxat  in  iure  exprcfTispro- 
ccdac>docec  Impecacor  tn  LJin.C.deiUftscr 
faSi^ffmaeiMAtifcnheaRtltfi^imBcedi 
mnSaHmtmnesJkot  stntrsSmretraSure  m 

btt .  qiu  frftermifr.rt  vtii^noratiaimt,  Qa 
^    udmmfi  £er  iffmMtum  utrts  ddmnfunMt- 


V  hii<o».Thesis  L  i;^  ^ 

quoichreMmvafiAfiMtimnfidmpMuntur, 
tn  bu  tAnrumcdifiiHs .  iu  qutbnt  frnreritmmm 

Ufftmaucioritistu  fuf[Tao*tur,fkhuemd.  ^ 
SicutpoiTo  iaininuuis  icxu»;  mafculi-  Qu.  y, 

noconcinetur,  anncitaquoquehommis  Anmu^ 

appeilarioRe  contmcatur  focmina  >  in  du-  fikrjSr  A» 

bium  reuocatiir  avobus  Cuiacins ,  qiiin 

imo  {crio  afiinmuit  appellationchon^i- 

nis  non  cdntincrtfoetmnam ,  motus  aucc 

fui  t  L  jg.   q'jiaUrrimik.ff.4eftam.  in  qtia 

hocallcti  vidctur,  quod  faunina  homo 

non(it,cumhominii!licopponatur:vcr-  ■ 

ba  tcxtos  illius  hxc  lunc:^^».'  abartmitdot 

mimttmmpteiAm  dmit,etfidthntn fuiSSr, 

tnmen  qwa  mnli  txemph  res  eH ,  humilioret  in 

metdllum ,  htnefitoresminfuljm,  dnitffj  parte 

bonorum,  relegdniur :  quod fi eoMVLlER 

mgHOMOperierit faminofupplnto  a  ificM'- 

tne,  Exhacigitifi;  oppolttione  infcitCa< 

iacius&  ali)  noiinulIif|uid.im,ipIuraic-- 

cuU)  inulicceinnoncllehomincm,  ncc 

hoininis:^»peUarionecomprdiendi        *  -* 
Sed  tamcn  grautcereccatCttiacitis,vtr  ^  . 

alioquin  crudiciHtmus.cuin  toctu  iuris  c- 

uidcnuiIimodocciipo(lic,Ka:muum  ho- 

mincm  cllc.  Nam inLije.  If.de  vei b.fi^m- 

fictkGaiaSt  bominiiappeSanouetnmfoen». 

nam,  quam  maftuium  cemriieiiuondultta- 

tur.  Qutbus  verbis  figntiicac  idhis ,  fac- 

minarauon  minus  eile  hominemacque 

maiaihim)&liocadeoe(Iecercttm,vcde     *  « 

eonon  dubitctur. 

Ad  d  l.  ^s.  rclrondcnir.homincm  i- 

bi  non  opponi  ntuKcri ,  icd  cunt  lilic 

a^atur  de  dbobus  poculis ,  amatorio  6c 

aoocrionis  ,  fubiici  per  rclationcm  po- 

culo  abortionis  muliercp.i ,  cu.t(o!.iab- 

octirc  poccll :  poculo  vcro  aburcioms 

hominem  >  vtrumque  icxitm  compce- 

Itendenfema  cum  ccrcuro  lic  vcrique  ^ 

xuihocpropinari.-  n.un  per  bonmemm- 

cclhgicuc  1$,  qiu  in  vtcto  cll ,  de  quu  non  - 

dnmconftacanmalculiis  fitfucunis»an 

fipniiu,quiq;  tam  (aciicpolTtt  nafci  f^ni' 

na,qu a  mafculu s ,  \-t  pr o i n  'c  f i  i  c  i p (c  r cx  - 

tUS ,  XC&C  COtdidciUCUj  ,  laiictiua  ntidra 
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^eripicue denKmftnt,'an|ueeuincat , 6c  Stat in «lefinitione fiKtmB  piifmfmM^ 
tttniinamin  iurc  honiinem  appellah.       ber ,  nifivi  aut  lUTepfbAetur «  non  enim  li- 

jUr.D.     '  Intcrmaiculmn     famiii.im  viderur   bcrtaseftquxditn  ctFrcnislicentiafecic- 
mcdius  c^uodammodo  Hernupinodit mjdc      qu^uis,  lcd  cft^culus    liccncta  legi- 
vax>que iexu  nonnihil  panicipans,  qucm .  Imis  cir(;um(cnpts  6c  detcrminau :  ilc  c- ' 
^       tamenadeiun  rcfcrh  iexum »  qui  in  ipib  nim  redc  Cicero  ait,  rtmcdtnmmwnwm 
pr.Tuilet,cmi&indubitatieftiuris.Atq;   ejfc  liberos  cum  Irgtbm  ftruimm. 
Vlpwni!s  allcrit  inA/o.  ff.  <U  flaru  hom-       Seruinis  vcroeft  ctH^utip  mifgentuh  ^^'^ 
tmui :  qiKTUUT  HtruMphrodititm  au  compA-  qu4  juis  Abeno  dtmim  etntufMurdm pA' 
tmm  •  &mt^  fnfnm fixm  ^^tmmukim  iftitwr.  Didtur  CM^itfi»iMr{|^iWM»iqaufc 
fHiM  ttfTMilet.  icniirus  iure  gcnrium  eil  conAitura  8c  in- 

IderoconfirmatctiamP.iuIps i!i /.n. )f   troducta, vtnirlnftiniainisin ^  htji.  de 
tkttfttbm:  cumenimrauUerui  ccllaincn-   lur.jut.gttit  (^(luil.  liibucit  lcruitus  icr- 
cotelliselleprohibeatar,  &  <leHcnna^  utunalioio  doroinio ,  quiaibwisiubeft 
.  phrodito  qua:r.uur,  vmim  tcilis  cilc  poi^  potcibci  &jdominio  (tiLdonuni,&(cruus 
ik  in  tcftamento,  rciponcict  Paulus  his  atqidoinnnislunrcorrelataquonimvnu 
werhis  :  Iletmafibrodiim  an  ai  tisUnun-  ponicaltcruin6:uucrquqdomiummcil 
iun  mlluleriftfsit  quditm  fexm  incMtfim    cdatia.Non  igitur  poteftefleferuus,  qui  ^ 
fif  tfimdtti  itdTtfiinm  prmulut  fixm  nonfiiiivdominio,  nec  probat  conrrariu  ^^^"h^. 
ftr7)i;vcm .  remoueartir  a  teiiimomo  in  reHa    quod  ieruus  hTrcdiran''  inillius  (Ir  in  do- 
v.tttto  pctbiitndo  :  fin  vtro  fexm  r»ajcuU-  miiiio  Li.pT.§.deR.diMii.l ^ pT.ff.dipetuLNCi  r.^g^^^^ 
inv  pnftdm^  mbmntm  teSit»  Idemque  in  domtnio  defufti ,  qnod  e3^>editum  eft:  p 
quoqiic  conflat.  cx  £  A  §. pt,  ff*  tltiHtr,  necbdominio  licscdi5,quia  is^hcrcdita- 
iHr  pirihum,  -cmnondum  adiit,  &  inceitum  eftvttu. 

£t  hanc  diftin^oncm  in  feudisquoq-,  cam  iit  aduurus,  ncc  nc. 
•RfematiicacraonetAutornofiiencum    .  Rdp.Nam  etfi  i»i  veriiate  tdpeAa. 
enim  dc  iurc  fciii^di  focraina  rcguL^ter  in  nuUiusdominio  iit  icruus  harcJicari*: 
non!ticccdarijiflu^um  ttt.i.ltb  ^i.Vevd.   fiftioiictarticniuriscilin  dominiohcre- 
Idctcco  ii  m  ticrmaphrodito  Ciraiialcac  dititis ,  qui  inienm ,  donec  adcatur ,  re- 
iexus(cmibau>xcroouetnrahicccflio-  pra.Tcnuc  defundu  &in  rcbus  hcredica- 
.nc  fcudi: liniauumafeilinusprxiialea^  tiis dominxlocnmftiftinet;  f i m  bifiii.  dg- 
admirrinir..  hered  rnfiitutnd  tit.  Infi.de  BiptUMt.finm.  A- 

htcr  rcipondetAutor  noiVer,  Non  oblbt 
R.E  S  O  L  V  T  I  O    T  H  £  S  1  S  ptxtct<.JiLjj ff.de ii!>erdIi(aufat\\>in\cnxio 
SemiJm.  fitietutquiiitnnedomino.. 

Relpb  Narirc^cdnderemr  iftc  rcx- 

SVmma  dutido  dc  mre  pcrfonan^m.  nn^.ncprchifdcrurr}.  r.onloqurititrdcrcr- 
hxc clt,  quod aut  libtD  «uriC ,  auc icr-  uo,lcd dc hommc ubcro  bonc  hdc  flruic 
uL^  infi.de lurtperfift  Libeti  diccntnrii  te.  quemfiifcdoinino  el&nulb ^hibet 
hbenatc ,  qux  dcHnicur  \  luftiniano  lu-  rado :  additurdeniqi  in  definirione  lemi- 
turalis  ficult.is  f.iricndi  quod cuiq;  Iibct,  rutis  contranattira y  quli Iiben.is  cil cx  na- 
nili  viaut  mre  prohibcatur :  diacur/^ra/-  cura vc  mox  ol^cdccur :  lermc'  auce Ubcr- 
mmtturMit  propccccaquod  omocshomi  tadcft  cdtiaiia,cni-c6lequ£&ei^  Acinri 
nes  libcd  runtnatuca-,  qucnullamagno-  naturKfemitns  contrarietur :  monet  ttr 
fdx  ieruinucm ,  nec vllum,  quoad  ibrum  mcn  Autor  noilcr  dc  iurc  naturjr  primjr- 
diTaimeu  admicQc /r.  liifi.  deMertvi.ad-  uohocuitclligcndumdrc,  quodloiicct 

cum. 
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cum  hominibus  nacum  eftinon  aucem  D.Apo(lolas PttiIas<«rMM,inquic^w<iZt/M 

-afccipicndum  de  iure  natune  (ecundario»  ntfirt  mn  funt  MrMfti,  fidiaumtm  iuMn 

quod ,  vt  ip(c  luftrni.inus  lcribic ,  lulgen-  4tf  /kbuerjiontm. 
niim  appellacuc  ^fa^tUtrum  Injl.dt  rtr,       ?•  Qwja m  Nouo  teftaiiKnto  nullum 

diutf  extat  tel]^nionium,veI  exemplum ,  auod 

'  Cstenimieniicases  bellis  originem  doccacbellumefleiemlidcsunChnftia-* 

habet:  refbfiquicicm rario  fua/it , cocr-  t^is:igitur Chriilianummi^iftiaicumnoii 

ccndam  eire  hominum  improhitatcm  6c  decec  bcllum  gcrcrc. 
refrcnadam  illorumlibidincmbcllafur-       8.  Quu  Propheca  Okas  de  Ecclcfia 

cipi  ,  quz  poftfnodumfiniiois  infeana  ooaiteftuncad  vaddnamr ,  qood  non 

ci\ :  humanicas  fmuidem  (uafic  (aptos  in  affligenc  in  ea ,  nec  noccbunt ,  kd  en(e$ 

bcUo  fcruari  dc  fcruituri  {ubijci  potius  conuencnc«vligones//<»/?4f/.vf>'/"^.Chri- 

quamiUosinterfici:  huicfenu  didifue-  lUanum  pcoinde  non  dcccbit  fub  nouo 

hmtkfiramdoy&mandpui,  eoqnod  TeftamemobeUnm^ecere. 
rn3a\vLC3^^en!Li^firMLLMhtreptrfin.         Sed  quod  Chndianainagiftratui  ad- 

Q^?'-7-     Scd vtrum  cciam  mafnftr.itui  Chriftia-  huc  hodic  liceat  bcllum  gcrerc  Ci  ica  ne- 

^nne     nofas&iusritbeiiumiufapere,nonmi-  ceflitasexij^t,venuscftjacauehisiiinda- 

C|^M-|,3entoqi,j(ritarf  pfon^ttjnaenimab-  taencisibfadtflmif8>ifiK3aicxipcuia&ver. 

fWfMf^AnalKipdftis  hzc  pcoleid  fiJenc  aig^  ho  Dei  pccicis  demonftracur. 
fitnific  _^itienca..  i-  Abraham  quidicicurpateromnium 

ac  Ucttu     j  QuiaChnftusvindiibmChriftia-  fidehum ,  bcllumgcflic  contra  quinquc 

keBigers  laspioinhci  M4ttb.s.Egoverodice  vobkne  rcges  GcneC  14.  Ioiaphacicem,Ioiua& 

r^fiMkmih^^percitferittibtmjxilUm  Dauidahjq;  (andtixegesJaudabilicerbcl- 

dtxtTAm , frde  ipji &(imfirdm.  Et  Pauhis  la  geirerunt&  diuinitUS  vidodas  deho» 

j(om.i2.  Kemtm  maium  reddentesfro  malo:  ftitus  obrinucrunt. 
«0»  vos  vUtfientes  diieUi  ^ei  date  locum  ir* :       i.  Quia  D  eus  ipfc  lcgcs  belhcas  ftio 

.  «qdbelb  gerete  eft  vindiAam  eKrce-  populo ,  qui  eiac  Ecdefia,  pne(cripficde 

re:  igiturCnriftianis  licitumac  permif-  beUis  legitimc  ruicipiendis  dc  reoe  ge- 

(um  non  cft  beUagcrtrc  &'  hoibbu^imft-  rcnchs  Deuttr.tj.  20.& ii.n.to.&ij. 
lum  infcrcntibift,refiftcxc.  £t  auanquam  Anabaptifbe  reiponde- 

i.QujaChciftusiubecrecondece  ^  ant,dBmqiiidemMVetcritdbmento 

'diummvagmamll]amAftfrilt.2#ipcoinde  belfigerare  fiiifte-lidcum :  achodiefiib 

(^hrifbanis  non  crir  conceflum  ^adlDm  nouo  Tefbmenco  id  circ  lUicitum. 
belligerando  cxcrcerc  Venim  rcfcUuntur  loco  admodum 

|.  QuiaChciftnsiubec  inimicot  dib-  pcrfpicuo,quicxcatapudPHihunittEpi- 

gcrcMatth.s.&c.iiMRoman.  nonaucem  ftobadH«^<0///.P  3/.vbiApo(bQlnf:uai- 

diUgit  hoftcs>quiarnus& g)adio  eosper-  £ti  per  fidcm  dcbeila^c  &  dcceiomm 

(  (cquitur.  caftra  eucrtunc^ 

^.QuiaDeusvetarocdMfchofnitws:      j.  Quia  Canidiaa*CencuriQ  cohor<- 

■  AtquiinbcHoocciduncurhomines.  cisltalicz,  fuit.pius.acdmcn$  Denm: 

j.QujaChriftusiubecChriftianoseflc  lohannes miUccsadfcvcnicnccs  noniu- 

imicxKOTdcs  Mattb.s  lac.i.verjs.  Acqni  bet  arma  deponcre  ncc  prohibet  mUi- 

gladio  ferirc  &  bcUo  perfequi  hoftes  j  eft  tiam  fcdan ,  (cd  cos  iubcc  iuis  ftipendiis 

rnimiTericordia.  dleconcencos.. 

tf.  ATrtiaChriftianorumfunt  f]Mriri'ti-       4.  Dcnique  quod  cx  iurc  nnrur.Tdc- 

jis^prcces»padcncia,verbum2.C«rao.vbi  icendic>iUudnoiicolhc Euangchum :  at- 

Q^J  qui. 


t 
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<iiubdliiiii«qnod(nccicse(ldereiinonis,  diniii  prohibere  occfdere  hoirimein, 

cxiure  narura:  dcfcendit  argum.Ls-ff.de  (cdinfontem&:  i  priutLtis :  nam  fontcs 

tufttt.^  iure,  Ergo     bciii  non  jplUt  Eu-  iubet  Dcus  k  magilltwu  ocadi  Genef.  f, 

angclium.  nif.S.  ExoiUi.vmLi4,  it  nM^^ftranis 

Verumtamcn fcicndum eft,bellunii  g)adiuin  nongQiir  finfbai  £d  19  vlli^* 

.Chrifti.wis  rufci^icndum  cfle  non  offcn-  nem  illorumqui  Joa^t^mBi  ^Ct^^tA' 

llonis,icddcfcnlioniscaula,nonadmiu^  Roinaaos. 

riam  inferendam,  loi    miuiiam  ilb-  Adquintiimie^ondeo  noticfleoon< 

.tain  ^  (c  depeUendam»  iu  Vt  finis  beUi  ti;»iiuicricordiajn>auzChh(lianis  iniun- 

>pax  fic  pf""^»  hoftcs  ReipublicJE  pcr(etjui  &  bcl- 

Non  nuikum  refragantur  quje  fupra  io  repriinete,  ledellc  opus  luftinjc :  quia 

Hfo  contraru  opimone  adduib  fiierunt:  potius  holtibas  permitierc  graflari  m  iji- 

ad  primum  lelpondeo  >  vindidam  pvi-  ibntes  ciucs&  (ubditos,rcpugnatmileri* 

jiatam  i  Chrifto  proUiberi :  non  vero  cordi.r ,  Chnfti.an.ccharitati&:magiftra- 

pubUc.xm  ,  ivue  cam  t]ux  Hat  pubUca  lc-  tus officio,quodmeocpnfifti; ytyldicar 

ginmi  magillratus  autoiiratc:  naju  mar-  tmrmalos  <ic.ij. 

giftratttidatuseft  ^Dco  gladius  invliio-  Adiextum  reQKmdeo  quod  dickur» 

iiemmalotum&  defcnnoncm  bonorii :  arma  ChriAianorum  clTc  Ipvrinialia ,  id 

rroindecum  m.ii^iftraius  iniuriam  ,]ibi  .iccipicndum  clTc  dearmis  Ecclv-fix  ad- 

jJUtam^  vindicat  bcllo ,  aut  v  im  libi  luit-  ucrtu  j  potcftaics  ipirituaics ,  Satonani , 

que  (ut>diti6  illacam  lepcUit,  jj^  Dcus  cakmcm&roundum. 

ccnfctur  pcrmagifiratum,  quiDcimini-  Ad(epdmumic(pondco,tcfHmonium 

fter  eft  c.ij  4d Romanos,  bcUdm  g|eceic&  hjculcnrifftmum  cxtare  Hdr.  11..  verfic.}s. 

vindicbtn  cxcrccrc.                    ,  quodononftrccurlubnouocDam  tcftar 

Ad  fiximdam  rc/jxMidetur ,  Petfwn  .imnQ}  bclla  gcrereChnftjsuits  efleSd^ 

ittflum  lwC&  gladiuro  (uum  in  va^nam  tum.  Jhifiipcrcumdciure  bclligcrandia 

rccondercquia  fuerit  ApoftolBi.ikrPa-  cx  vcrcrc  tcft.amcnro  /ati<  conftabar  , 

ftor  £ccle(iae ,  quem acma tjra^e  miiu-  auod  batum  Clirtlbaius  ;ttmic  pcrinif- 

medccct :  quin &  omnilnts  priuacis  in-  (um  d!er,(ttiEcitqiiodiaN.Teflainem(» 

terdiptur ,  ne  gladiura  ftringant ^  ad  viji-  non  (it  urohibioim. 

dicaiKlim  iniuriam  Gbi  illatam  :  ad  (ui  Ad  vltimum  rcfpondcni-,  V.iricinia 

vcrodcfcnGonemvluarmoruiommimc  PropUcta:  ciJe  intclligcnda  dc  pace  Ipi- 

interdidturratmagiftratushibctiUsgU-  ricuoli  Eccieiix  cum  Dco  &  ctun-fuis 

dii^Deonbitributum,adidtionemnu>  membris. 

lorum  &;dcfcnfioiicm  bonoculn  i.(4J),  (;^iocirca  b(.![umChriftianomi|;iflnh 

odRenuM.  tuiuvnimcmtcrdiclumcft,  lirc 

AdTerriuro  rcIpondeoMagiftrarum,  Ad  luperiorcm  pcrlbnaruin  bimcm-  Qy  5 

qui  ius  gladij  habet,  3t Deo  (ibi  cradimm,  brcm  diiii^||^em ,  quain  libeios  dr(cr- 

holfes  quidem  fuos  dili^cre  debcrt ,  (cd  uo';  diuidunrur,  rcfcni  dcbent ftatu  libc-  if^ffy^ 

non  quatenus  boftcs  mnt  Eccltfi.v  tSc  n  .iioc  cll ilh.quibu';  cx tcmporc» fculub 

.Reipubhca:  :  tales  entm  Dcus  iptc  ,  coiiduionu  hbcrus  rchcta  eft :  hi  cnim 

aiins  minifter  eft  magiifaratus ,  abomi-  intccca » duih  dics  vd  condicio  cxpedi> 

lutur  :  proinde  in  cos  .irma  fumcre  tnr,&atn4iberi  appeUancnc  cxindcquad 

Eoterit  ,  vt  rebeUcs.<i&  bofles  Reipn^  ftatutam&deftinatamintcmpusvcrcon 

iicar.  dtiion^m  Ul>crtatcmhabcnt2/.^(/f>?4r« 

AdquanumxcipaiHkcnr,  legcmdir  MbosdicolefirisscdcaccenjEd.  Tum 

'  qnk 
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■^^V\^mmVklfifr4tMfi^  dejiric.  qaodque  ex  adrciipdri|>  nad  li- 

hbtrHm,2\x,  mtd'o  tmpvre  firmm  iucredk  hcn  kmt  l.penulr.C.  nd  iir.  Namh.Tco- 

tfft &uU9nax*d*np9£t.  Tum quiallacu-  mnu aoudcadicn^'aci;s>lcddccolonis 

■f  iiberiiicaecem  iesiiis  niKirpene  difietce  diciinnir:  hi.quenisunfiberifnni ,  \ 

iicuntur  I2f.e0d.tit.  nun  quia  (btuliikri  (untpoflldere,  com  domino  liugarc ,  8c 

•  vcndipolTcdiciintur/.^/.ftfiir/f.  rumqiiia  quiexhisnafcuhfur,  libcri  iiinr.  Atcjne. 
iHCCckruos&  liberos nullum da^ur  mc-  huc pi  ctincc  ccxcus in LtS.Cdeaffuol. qui 
Sam pmchiiim  fttfim.  ac  fbtiili6eri  aperte  ifite:  agcicobsfic oolonosdiftin- 

'    non  iuiiclibcriqiiodceniini.eft»  ctgo  guit. 
.  iiint  fcmi.  Sic  eriamnon  rc.^crr(}iioJ  adfcriprftij 

*  Etquanqoampununcur  vc  libcn  U4.  non]}oiIuic  ellc  iinc  pi.rdio  l.ii.Cod.  de- 
$.1.1^ ^»^.&(bluinonpoI&ntei,cuiftr-  <fpws/.  vnde&ad(cripritijdiciincur,qaia 
wis  debetur  Lf.S4j,j^defitMl/kl.sfi§»  ceno  alicui  loco  adlcripci ,  dcftinan  ic 
3. ff.de  fo'ut.  JEx  eo  camcn  non  icquitur  velut  addidi  iunc ,  in  quo  fua  domitio 
quodnunc  fmtliibeci,cumiu^nniantur  prxftent  ieccutia.  lcem  qucxt  ieruis  up- 
ob  fauorem  fucuiae  libeccam  &;  mox  ponancutin  L6.l2i.&L  fin.c.de  agncol. 
coinpecicurzi££i#.^i&fiMflL&{bIiiinon  NouelLi^^.  quodfeparatimiineprsrdiora- 
^fluu pro  fcruo ,  quia  mox  libcrrarcm  licnari  non pofliuic ii.Lj.C.d rtt.  Er  ciiod 
lunradeptuu, videquxdicbilunt/irr4(i?.  dcniquc  clcrici  fieri  pollunt  d.  lioutll. 

■  j.lib i.  q.4.yauAr.refilkt.  ^toindc  ^iu-  uj.r4/>./7.  qaxomuiainferuislccns  fclc 

libcr  ante  condnionem  Sc  diem  libcoa^  habent. 
i  '.  osdationi  adiedbm  ,  cxiftenccm,  rcuc-      Re(p.  Nara  fiic  difFcrcnriain  (altcm 

rafcruus  eft  ,  ncc  quoad  pr.Tfcntem  dcmonftrant  inrcr  ca'terosicruos&  ad- 

cum  qiucqu.am  a  leruis  di  dcrc ,  quaquam  iccipacios :  &  Ipcaem  ieniorum  vnam 

'  obfatiuanilibemteniipfiquenioxcom  sdialcemadifiecnimc}(edadrcriptirios^- 

^  |jaitttcam»qiiafiiamhaEeatptx  czteris  gcncrc  (eniotttmnonexiiniinc;  Videtf.. 

ieruispra:ropitina<,.  trj^.i  q.u 
jj        Sed  V  crum  Adicupcirij,(cniis.debcant      De  Tabulanj  s  porro  lcu  Nocaiijs  pu-  Qiur.io'* 

Q^J^  ^  annnmetari »  concrouenia  non-  carec  f  Uicisicidem<)iumciir,annc(enusamia-  il»Tffcs>- 

J^^fijin  Aucori.placei  q|iidem  afHrmatiua  ,  (ed  menirianverolibcrispocins  homitiibas  Urij  finf 

ftitii  fittt       "'-■'^^^'^''^i^  multo  viJctur  eirevcrion  accenferi  dcbcant.''  ferM  fM*- 

kfflff,    tam.q^.aiiinc  m  potcIb.ic  dominorum       £t  lilos  homines  Lbcros  oiim  fiu(&,  jifoi  /• 

ttt.CJe  ^tgric.  &  (eitfit,x\im  quia  polTunt  nec  ad  otfdttm  notariarus  admifl6s  tSls 

mar.umiiri  dJ.  21.  tum  quia  concraric  li-  fcruos ,  con ftat  luculenrifflme  ex  /.  C 

hcrisopponuntur  '\x\Lfin.C  de Agruoiis &  dtTabuLhb  io.vhu\n\->CKi\.ox.  Arc.;Jius& 

tM^^/.tumdcmaueiquiaperrpicucdiatur  Honoriusinha:c  vcrba  rclcnbunt :  Gr- 

nuUam  efle  diffcrentiam  incer  aflcripri-  neralttege fmetmai,vt fiue foltdis profti/Ktis, 

tios&(a-uos,camvterqueindcmuni(ai  faefitiii&  timMtiiiitMeiiJf^  fkeriia  t^ 

.  pofirns  fir  potcftatc d.Lu.c[i\^  lane  omnia  htSionrs,  t:heri bowints  ordmeruur,  nequc  vUi 

atq;  fingula  dcmonftrant,quod  adfcripti-  deinctps  ad  hoc  ofidttm  fMefiataduui^SU  fit 

cius  non  dcbcai  libens  hotninibusjled  oimoxim ftruitutf. 
fcraisannumenvi'  Et£fieciMiKodie  d^nicas  inttnm 

Necad  rem jpertinec  quod  adlcripri-  huic  notariatus  adK.trcat ,  vt  communis 

rijdicuntur  pouidere /*./.  .7  3. C. //f  4?r/r.  habftI*iiorumtr.tdirio,dubiumampltus 

&  (enfit.tiou.uS.c.14.  quodcumdomi-  nuilum  cft,  qmn  ad  illud  aipirarc  iion 

.  im2piEmUa^c  Us:hi'VerfcgmiM  C.  gofliac-ieniL  Pereoi'vera,.qta  letui 

■  paUt?* 
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imblidhiiicindeui  iiurenoftro  appclkii-  (uiit habere  proprias ,  propna  boiu  poC^^ 

tu i:,  vr  ia  L  Noti  alUn.ff.de  adopt.  ^.j.l  enL  fident ,  proprijs  degunc  domibus ,  dc fe- 

IJi puptlluf.f.rempupili./aliunj fore.mm  pu-  milu  domini  non  cenlentur,  iudicandi 

to  iiiteliigaidos  cllc  nocjiios(:^  cabuk-  muiieretdmn  idonei  lunc>  funguncur^ 

fios,  (edKiuos  in  publtcum  vimncfn'  heEedesabinxeflttohaberepoltaitAc^ 

ptos,acq;adhoccomparacos,vcinpubli  tcftaniemo>intiididoftare,negodariin. 

cis  min!lVcri)s  habcrentur /./.§.)f/fn/im/.]f  rcm  propriam  pollunt,  nihii  a  domirto 

dequafiJJedj^i.^-ff-deiHmmMd».  Vidc  pcculij  habem  ,  pcacdu  doniinoiumin 

md.tra8.J!.q6.  empliyceudnahquandobibent  •oontcap' 

Zir.&       Cartcrumhaccauaedcfcruisdioitnxinr  heie  cnm  dominis  CYmdcque  duiliter 

hodic  cxiguum  lubcnt  vfum ,  (cruitute  oHigari  dominiSy&domisos  fibi  ofa^- 

pr opc  in  tocum  cx  orbe  Chnlliano  fu  b-  gare  queunc 
bxa.  Ecenim  annis  abhincquadringen-      Cxtenun  icniiles  luMas  in  eo  JiiAi- 

tisnullos  inorbccerranuniattosteper-  nen^uodnonnificumleniismacciino 

to5  ftiillc  tcftatur  Bodiinis  atque  ex  hi-  niaconrrahere  impune  pofTiint ,  erfi  eib» 

ftoriis  dcmonilrac :  gecmanos  enimve-  culepca,  cxcra  curiam  ,cxcra  fcruorum 

ros  leiuos  nunquam  habcdde  teitis  eft  contabcnuaconcraxerint  muldx  fub- 

ConicliusTadcusinlii{|?0r.</rm0n^arGfr-  dimtur.  Adomino  fugece  >  dutcatum 

numoriim.C^.depiffuc.8.2.3ixn^\.firg.re-  municipijs  adfcnbi  vccancur ,  (acerdo- 

fion.s.num.-j4-&feq'  dcGallu  fuafcnbic  cum  ordini  acccnlcn  non  pollinit ,  nifi 

fiodin.  quod»  ccd  in  ea  exifbmc  veccris  forcanis  manurailli.    In  arguraciuum 

fecuicutis  .limulacca  » lenios  camcn  ncc  (eniimtis  annna  qiucdam  domints  fiis  . 

feccre,  necab  alijs  cmcrc  fas  fir :  llcjui-  pr.r{l.ire  cogiinrur  ,  vcluti  gallinas ,  pc- 

demlcnii  pcic^nni  vt  primimi  Gallia:  fi-  cuniain  ,  opcns ,  Domini  cis  ,  vira  de- 

nesjicnetraucrnujcodcm  momentoii-  fundis ,  in  portione  ccru  fucccdunc, 

beniiant;  idque  veteteait.SAoP^uiiio-  vd  in  dimicUam»  vel  in  tecdam ,  vel  in 

cum  dcc~rctum  efle  aduerfiis  legacum  quartambcmorum  partcm.  Vcndi  alijs 

qucndam  Hilj^anum  ,quifenmm  in  Gai-  &.'pcrmut.tri  polfunr :  prcrio  (Ifc  a  do- 

Lam  dcduxeric  Idemquc  dc  Hilpajm  mini,  volcn[iscaracn,iugoredimcnccs, 

quoqj  aflerit,  in  quam  dim  fiipeciori  le-  manumitcuntur ,  ac  maiwmiilt  domino 

culoplurimiatIndisclTencdc!aciatq;pro  ad  nulbs  .implui'^  opcras  obligjtti  iunt. 

feruis  habici,CarolumCaJaceni,l^pJa-  Adopcras  viks  &  icruilcs  tenencur  (ed 

ta,omncsiui£ilcelIcUberos.  honclbs  caracn,  non  curpcs.  Zafius  d. 

Equideminukisin.Iods  Gecmanije  loco. 
nodrx  adhuc  repericur  imago  quardaro       InPtoIoniaqiioqueeiu(modi  repeiiti 

ieruicutis  in  hominib.  illis  jTropri)s,quos  hcmincs  propt  ios,quos  Komoronas  ap- 

fd6(9^(r«c{(i'((.ippcll.uic,cuiict[iadlcr-  pellai^c,  qui  &  ipli  ad  opcras  ccncncur 

uorum  propnus,quam  ad  hbcronun  ho-  ienulcs& acerbiora  pati  a  dominis  cogi 

-minum  a>ndiQonem  accedere  viden-  (cribit  Bodinus.  Vcruntamcn  illos  per 

tuncos  tamen  a  (cniis ,  qu.ilcs  olim  lufti-  omnia  fcruili  conditione  haberi,  ni^t 

nianitCiTU)orcfucruat,plunmum  ilitlcr-  Autornoftcr.' 

re,  cenilTimum  ell :  quia  lcnu  nilnl  quK-       Qupcirca  cura  hinc  indc  in  orbc  Chri 

quamolimhabebaotproprij,iedvniuer-  ftiaAoveteris  (eniitutisveftigiaqiicdam 

la,  quar  acquircbanc,  luis  Dominis  ac-  &c  imagincs  occurrant ,  non  putarim  id 

quirebant  §.4.  InJi.perquM  ptrfoiun  mh.  quoddclcruitutibus  iniiurc  noftro  fcri- 

Mqtur.  propnj  vcro  ifti  homuies  res poi-  pcum  cft ,  iiodic  nulium  ampUu!»  vliim 
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liAcrc ,  vt  infra  in            fA.//.  huius  quipr«impoicntiamentisfainiliamnon 

voluminis  prioris  pludbus  dicenir.  Et  regcrcnecciimecMifflio  fiiftenaiepoC^ 

fimevtabasnullamMbccct  vfiimcogni-  Cnm.uPolitic.i.&j. 

tioturis  quod  deferuis  inlcgibus  habc-  OWcruandiim  tamen  eft  quod  Ari- 

nir,pcmneret  tamen  adiurisvetenshi-  ftotelcsillicnonhocveiicqiiodinfipicn- 

iiorum» euiltlcmqi  cogniuonem, fcd vi-  tcs iplb  adhi  anocura  hnt  lcrui ,  led  fo- 

4cd.^^ijtii-iit.  luinquod^natnraadianiitucemfintde^ 

ftinati  &  idonei :  perindc  vt  Plurarchus 

R£jOIKTiO    THESIS  in  Pelopida  diccbar :  Pclopidani  natu- 

Urtid,  n  dle  knperaiorcm  >  non  quod  rcucra 

talis  fbeck  natiis  ,  ied  qood  pmdcnti. 

IkJ,    CEniifiimt'aiitnaiaiiinir>fiiinciiite-  am  leg^)^  natoa  bybaeDb  Hbcan- 

«^gcntium  captiuitatc :  capri  cnim  in  tem  lCto  minime  repiignat  ,  qui 

bclio  iufto&lcgiumo>excerno»  nonci-  non  de  apritudine  ad  iciuituccm  >  lcd 

oili  8c  inceftino  capiencaan  In  domuu'-  cle  (eniimce  ip(a  loquicur  ,  pluia  vide 

om  tedigantar  eoinndanque  fiunt  Icr-  in  rr^Air.  i.  fi0^  7.  htr,  t.  lurm.  nfi' 

ui  §.4.  InJIif. de  iure  per/onarum.  ^.ij.lnjlit.  lution. 

derer.  diuif.  Hinc  lciiicct  nomen  ha-  Cumquiaexplicarioneconuenitpro- 

benc quod lerui  dicuncur  quoniam  capu  pc  interpretatio  Aucocis  noftri ,  qui  di- 

iuljieUononocdduntur,  (ed(eruantur  cic  Ariftocelts  diflum  accipienduni 

^firui  InjiitHt.  de  iurt  perfinar.  indcque  cfTc  dc  c.i  fcruirurc  qiu  rcdla  ratio  ab af- 

mancipia  appellanrur  fcrui,  quia  manu  fcdtibus  vinatur :  vel  comparatcinrclh- 

dni  ciptx.  d-i.firuL  Qux  norario  bo-  gendum,icavtaliumhomincmad  (crui- 

na&logicaeft.fipcimam ipeaemus fer-  cuBem»afiiunadlibetcnem magis aptum' 

uorum  origincm ,  qu;e  ex  Dcllis  dclcen-  rcddat ,  ficut  cnim  Deus  homini,animuS 

dit :  poftquam  etiam  natiuitate  alijfquc  corpori,r.-irio  libidini  impcr.ir:  itn  Gpicn- 

noiinuUis  modis  ierui  Hcri  aepcrunt»  ccs&cordauiimplicionDusivciunatu- 

nocatio  ifthsc  fiio  nocato  ftridioc  efl^  ta  letaam  cfle  ,  inteUigarur  poUticfe  dc 

daeft.       '       '  (ubie^jone. 

Qiycfii     Hincproinde  conftat  dc  origine  fcr-  Porro  cum  &  olim  infidclcs  atque 

j^/Mm  uicuris»quodex  iuregenrium,  non  pri-  Ethnid  Imperacores  noluermc  captos 

innfim  mcuoUlo ,  quod  ccun  hnmano  genere  incetfid ,  led  coniemari  porius  ,  ita  vt 

tutfitin-  natumfui(1edicitur,in  ^.finguUrum.  ien»  quam  primum  hoftis  in  potcftatem  vi- 

tr$dllSa.  diuj/Tcd  cx  fccundario,quod  naturalis  ra-  Aoris  rcdadus  fticrit ,  aut  (elc  illi  dcdc- 

rio  inter  omncs  homines  ftatuit  §.  1.  IM  rit,occidi  non  potuerit,  cum  fcmpcr  cru- 

men4r.^ent.& CiviLdeCccn^  deUflimum  &  concca  eam  humanics^ 

E)ciareianenatutaenonfluxi(fe&ui-  tem^fpiamhomohomininacuRditerde- 

ttitem,multorics  inculcat  luftinianusfic  bet  iudicarum  fucrit  dcdirium  occidi , 

ratioquoq;demonflr.u.   Cum  cnimex  prout  Alciatus  icribit  .id  L22g.de  Vtrb. 

eoiuredclcendat  hbcrtas  ^.u Inft.de iure  fiffuficat.  Mulco  minus  dccct  Chriftia^ 

ftr^uesLwro  conaaiiafit  feniitud  $.ySr.  nos ,  inuicem  belligetantes ,  capcos  oc- 

non  poceft»vtoomiaiia  haec  cidcrc  aut  cnidelius  ineos  0euire :  cum 

nacuraconfticuerir.  dilcdio  &charitas  proximi ,  qu.-comn!- 

Etquanquam  AnflotcIes,(ummilsPhi  bus  Chriilianis  hoiTumbus  communis 

lofophu$,  Natucaiemitacemincrodudfca  eft»  talem  ccudeHcatcm  atque  i^uiciam 

efleaccocol%ic»qiiodnatanifiac&nii ,  non  admictat  Couacniuiasinr.^Mn0ii 
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%.vMm.9  deMJmr.m  fixt.  <|uo  pcrci-  aefbinando;idctEco  mpoauiii  ooMetti' 

itec  elegms  Diui  Augiiftiiai  lencencia:'  pi>tlibcn«i«,tan<|iiame»iiidigniflwnii», 

iUfim  fUgH4nttm  netefUM  ferimat  ,  Jic-  priuamr. 

utrefifeati  vitUmui  ndditurt  u*  vitlo ,  vel  Reqtiiric  atltem  Iuiliniaiiu& ,  vc  i&i  qui 

Ajpi»  mifiricwdiM  Mmur  tAfiu^.  tMtfzi.  ieio  veiuUc  ob  pcedmn  parricipandum, 

ijfuMj.  fic  nuuoc  to.  annis :  fi  enim  minoc  fic 

Qu^iii  ctbm  ,  fliblata  hodic  mtcr  zo.  annis ,  ccntrur  cx  lcuitatc  quadam. 

Ciuiiliaaus  lcautute  ,  capti  in  ncUo  luucniii  &  ludia)  mibcailicatc  poaus , 


Clu.iiunoruiu  quod  inuiccm  gerunt  * 
non  iunc  cccinendi  ijt  fecuicnce,  (ed  ac- 

ccpto  lytto  diniirtcndi  :  nam  ita  fic- 
II  debae  ius  cuani  diuuuun  pueci- 
pic. 

si  pauptttMt  cmpul/m  vemHdmt  fi  n- 
fi fiatertumim  eum  ^rimm finkme  f^- 


quam  «xnudicia  ,  libeceatcm  vendidiC- 
lc. 

Exigttur  prxtcrcM  vc  fcvcndidcrit  ad 
ptccuuu  paiticipijidum  ,  quo  lcihcct 
dc  fui  prccio  aliquam  pacccm  pcxcipc- 
rec  &  lucrum  cxinde  &cetet ,  ob  racio- 

nem  modo  aflignatam  ,  quod  lclicct. 


mulerum  ;  fid  qu*jt  mercourtus  &  colo-  pioptcr  coiucniptum  libcrtatis  ,  tan- 
wm  ertt  vjque  ad  attmm  lubtleum  operM/u  quam  cu.  uidi^nus,  pciuaci  libercace  4e- 
tmr       tg.  Et  pifiea  egreeBetme  tm  bie-  bcaL 


tk  fim  <!r  tuurtetwt  ad  ee^mitmem  &  sd 

pa^efionem  patruum  fuorum  :  mei  enim 
firui  funt  ^  ego  eduxt  eas  de  terra  </£x/' 
f^i,n§itvenemuetmbtimefirmmme4^' 
^emnpmemiu,fidwMiut§DemmtiamkLf 

tiit:S'VS9' 


NbnobAachttic<)ttod  ncmo  fit  mcm- 
brorum{uorumdoiv,inus  Lts  ad  LAqml. 
&:diHiaiiu$anMtucur  libcrcas,  quamvi- 
tktfm,CJt  pa:ria  p$L.  nam  &  hic  obict- 
uandum  cn. »  iibcccasem  in  pvopoiico 
non  amitti  proptcrvoluntatcm  homini*;. 


idem  quoque  imungitur  liraclitis  14^  ic  Ulapnuarc  volcntis>ied  ex  aucoricatc  le. 
Deuter.  verfie.7'  &  2.  paraltp.  (ap.S.  vtrfic.  p.   gis  tam  improbatum  fa^um  pttnientis.. 


docecur ,  fratrc  s  i  a  1  c  r uitucc  non  cde  de- 
cinendos,  (cd  cxca  dirairtcnJo^  :  acqui 
omncs  CKrilbam  nnuccm  iunt  frocrcs 
in  Chrillo.  Iguur  fi  quis  ChiiAianus 
Clmitianum  in  beilo  quAntumuis  \ep' 
cmo  ccepcrit  ,  ipium  fibi  (truum  rc- 
tJicre  &:  ilu»  pr.?  i-:'-.'.iicipio  \  ti  uon  cc- 
bc:  ,  lcd  ab  co  U:ro  (S:  redemptionis 


Qupd  n  tan  1  c,  i  i!  rmn  a  paupcmce  aliquis. 
cciciiis.lcicaltcu  vcnuidit.non  cfl  fcru:  - 
cuccdcuicnpremcdus ,  necvt  icruus,led. 
vtmercenarius&  colonus  liabenduStVC 
ler  diuina  prxdpit,Lriii.%je^Kjf.SaneNo^ 
uc!!a  conititutione  Lconis  Imj  cratons 
nunloiu  prohiberur  huiulmodi  libcrta- 
ci^  vendiuojVt  opinatur  Autor  noilcr,(cd. 


prccio  ibluto  >  iibe  ntm  k  ic  dimitisre  edamcoimaAus.vendicionis  inbccurci^ 


dcbct. 

Fir  pr.pic:c.i  fenms ,  qui  ni.iior '  r.  m- 
nis  ad  prcc.um  p^ucipanduj^i  tcic  ve- 
imndad  pacitnr.  Ecil  cnim  libcr  homo 
in  comaicrcio  non  iit$»i.  lujht.de  m- 
Uttl.  fiijniUt.  &:  obid  ucc  cmi  poflit  ncc 
vendi,  quia  camcnis ,  qui  lc  vcnundari 


leirritus  atquc  libertas.vcnditoci  £cifti- 
na  conieruatur. 

Veruiuamen  quid  autoacaus  tnbui 
endum  fit.NoueUis  Lemis  Impciaco* 
ns  ahbidocui  in  »MflLiR4lirM«tf»  MTtf 
CiuiiK.  QuarlTii 
Scd  an  paccnces  vcl  conian^mnci.ua  A»  paren 
paticttc  ,~fi>lom  ob  pretium  pardcipan-  reipfumvcadenccro,  poffint  mhbeccap  iesnt^ 
Aimrefc  indi;;nuin  rcddn  libcrcacis ,  ccm-viiiclicarc,  vel  per  ofHcium  indlcis  fin^mim 
rem  alias  irucllimaliikm ,  nulloqucprc-   repetcrc  ,  aon  .vidctur  iatis-  cilc  Cl^e-  oh  precm 
cio  nummario  silunoad^,  vili.pit:do  dicum/.  -  ^  patttcipX 

Cbm-  dtau  ftfi, 
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wendente    Comrrmmtcr  hoc  ncgari  oic ' Auror  adbeftiasdamnenrur,  AucorcftIu(Hnia-/^/^y^ 

fffyffff  ooSbK ptoptCT  Lj.S-i.  ff.il* (i^Jim.  vbi  m\sm ^.maxhna  Iitfl.decAp.dhn.  V€tum„,tfi/!4Ht 

f^BHt?  V:iM\Scnh\t : /i  Itbtrtate4dempt4,  diminutto  in  'SoutU.22.c.S.\\y(<: ^fenc  (zncn.yiemttttm  ^^{1,^  i„ 

(tpitu  fubJecMd  eiiynuUtrefiitutioni  Miner'  ^tbtntttebettenatoritmexfuppltcto  fitri  finni.dtijeftuf 

fm  feuum  locttm  e^e :  acqui  in  cafii  no-  Qupd  vtrufn  itagenetaliccr,  vti  vcrh.i  io- 

llro  fiqninir  capicis  diminutio  iftam  ven-  nant ,  accipiendum ,  atq;  ad  eos  qiioque^' 

dirioiiem,& quidcm  calis  cipiris  dimi-  quiadvlcimumdamnatilimciitpnlicium 

nudo , qualibertas  adimitur :  milLi  pro-  porrigcndum :  an  vcro  adcos  lalccm  rc- 

indc  dabitur  cefticucio  aducrfus  pracfa-  ilruigcndum  ,quipoildamnacio:it:  llinc 

ttm  vendiiionem.  fepcniiftniitconcibiietfia  eft  clcgans  8c 

Cuiafioedic&iftacado,quodcumis,  dimdlis ?  Etenim  poft  Accurfmm  &  Sa- 

•qui Cc ad  prccium  j>articipandum  vcnun-  lycerum  ac  plcro(t]uc c  vercrihus  ftaruit 

d^npatuur ,  m  pznam  contcmpc^  libct-  Gilckemus  ad  l2.CqtutejlMn.fju.p0ff.So- 

«adsin  ftniitutem  coni|datar>cectead-  aeUamluftinianiconftitucbntoclTe 

«eifiis  hanc  poenam ,  im  c  publico irro-  neralematquead  eos quoque ,  quiadvl-^ 

oatam,  non  potcrit  in  libcrtatcm  a  co-  timum  &  cipir.ile  fiipplicium  damnari 

{i;iucis  vmdicaci :  cum  aducriiis  pccnam  iunc,porngci^dum  elfe.£t  re^e  quidem, 

egcpublicainoptam,  nulladecur  re-  meaiencenria. 

■ftitutio.  I.  Sicnim  vexba  confticudonis  re^ 

Scd  qui  in  concr.iria  fiinr  opinione,  confidcrauerimus , manifcftcdcprchon- 

moucntur mprimis  /./.$  2.ff.de R.dttufvhi  demus ,  luilinionum  ibi  caucrc  ui  genc- 

dicitur ,  Uberos  noftros ,  ab  alijs  ininfle  rc ,  nc  quis  cx  iuppUcio  ia  pofterum  fiat. 

detencos,peri poflcant  pneiadiciis,ant  -iouusivcrbaconfticttrionisNouenslk^ 

interdicbis,  aut  cof^nirioneprartoria  ,aut  fnm: quoddurem prim ex lt!ium/eufrrr.xte in- 

eti^m  iidicch.auiL\{txiureRomano,filteex  troduhuifl  noi  cUmentt  cefinintnfolutitm^ft 

inreQwruum)  vuidicanpolle.  enim  exdetreto  ludttiali  in  inttuUum  aliquis, 

Addunchnic&hanccscionemtqttod  mw^na£ir4imn^meSet(qitdetaiiit 

■liberi  (iio  (aAo  non  potuennt  dcteno-  efHnfrpcmufi&int^petataGjffi^ferm' 

rem  condidonem  parenrum  reddcre ,  ac  tw  quidem  erat  & ab antiquif  legumlatortbm 

ius  >  quod  in  iibecos  fibi  habent  qusii-  fancua  &  ex fuppltttoiUata :  feparaUtur ver* 

-cnm ,  auferre.  mttrinmiMm  fuppltciop-ifidait*  ianmittnm 

Veruntamcn  prior  (entenria  &  mihi  jibtqut  ftrwenttm :  mr  tmwitfemittimtu  & 

placet ,  &^ quid  ad  huius  poftcrioris  opi-  nuUumAh  tmtio hcne n.ttortnt  tx  ^ur^lKh prr 

nionis  iundamenu  iu  celpondendum,  mttttmmfitriferuumntrqjtnmiuiutumusnot 

<Xbeniii^ntreAt.tkjjii.i.vtme*r,r^*hitjk^  farmatbkrdminferuiltmjiatnm.quietiai» 

•r»  CuiUii.  dudumfirmtmiimmtmni^firii  ^fiflmS' 

Quin  6c  alijs  quibufiiam  modis  iure  uinm. 
duiii  efficiuniur  ierui ,  vt  ex  Sdo  Clau-       £x  hiice  verbis  luculenxer  (anc  con- 

diano  in  iemitucem  redigcbacur  8c  Uber-  ftat ,  generalem  efle  Inftiniani  conftitu- 

catemamictebu  ea  mulier.q  (erui  amoce  tionem  atxpie  ex  nuUofepplicio  ,  qiule- 

capra ,  confiietudinc  cum  ip(o  habuerar,  cunquc  criam  illud  fuerit ,  libcrum  ho- 
vcrum  luftiniani  confticucione  hic  mo-    mincmcffici  lcruum    1.  Quia  luftinia- 

dus  (eruitutem  conftituendi,  (iibbtus  cft  nus  M«i/Mm,aic,bcnc  natorum  Heri  ex  (ijp- 
tit.l.defiiu^^t*AfiUMtii.  pUciofernitm:fiMilwficlerattsex(tippii- 

Inftipcr  c  liberis  hominibus  (icri  (cr-    cio ,  ccrte  nec  is ,  qui  ad  vltimum  S<.  capi- 
^.tiosji&iamccallumvel.opus jnccaUi,attC   calc&pplicium damnaniscft.  1.  Addic 
..  R    i  pra:- 
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prctecca 

ter,indefinice&indiftinaeatiecaddic,ex  car ,  ftacim  &  ciuicacem  &  libenacem: 

fuppluto  non  capitali ,  prour  conijciunt  perdunt  L  29.  ff.  de  pttn.  Cui  confcft- 

diilcuticntes.  5.  Gcncraiis  caameftra-  i\x.&cN\i^\m.  ix\           ff.de  ituuft.ritft..^ 

cio,quam  fubijcit ,  quandoait  j  Nmi  ft  &snii.f4£t.  teftmm,  Sed  &ftqum,  inr- 

WMmfKinum iiberdm  inftrmlem  ftmom «  quiens ,  ftmit  cgfite  dmtium»iidMk^'. 

vt  qui  ettam  dttdum  feruitntium  manumif-  ftitu ,vel ad  gladium  ,velalia  ptena,  quavi*. 

for  clfe  ftftmartt ,  qux  Linc  rano  .vquc  m  tam  adimit,  teftamentum  em  irrttitm  fiet»\ 

iikh,qui  ad  capicalc ,  quam  qui  ad  non  ca-  &11M  tiui(,  cum  lonftoi^tm  eft  ifedcMm fm** 

picsde  (uppUdum  iunc  damnaci  >  pecci-  mmmm  fnfit^.-mimfttmt firimt  e§rimh; 

nct.  Sienimcxillis.quiad  vltimmn  tup-  Hasvcrolcgcs  vniucrfas  kiblaras&tcer- 

plicnini  funr  dnmnati ,  lcruos  h<:n  mhc-  rcclas  diccndum  cflct ,  fi ex  Nouella lu- 

ccc ,  muutcc  viiquc  tormam  kbcraium  ftuuam  coufticucione ,  admorccm nacu- 

ftatamfecttilem^^ycnunciaoeamqaod.  calem  damnaci ,  liberaccm  cctiBCccQC: 

in  dubio  beneficia  pcincipmn,quani  plc-  cum  tamcn  mutatio  legum  praeiumi  non 

nilTinic  fint  intcTprctancii ,  Lp(n,Dtgtft  de  debcat ,  lcd  id ,  quod  corredlum  exprcf- 

coiift.pt ini.lXxi.uxiQ  vbidQlibcrcaceagituc  ic  nou  repcruur  ,  vcccrum  lcemn  con- 

proqua&ip(aindubta<8eob(cacalencen  ftimtionumque  c^ilis  celimun  ccn». 

dalcmpecincerprecaaQfiaidebeCi^MX.  Icatur ,  Lfr4t^mm.i2.m Jke, C§d,ie 

14  f)  derf^uLltiiif  peUat.. 

Hinc  quoquc  Imerius  Idus  authenticji  x.  Huic  accedk,  quod  confticucio  lur 

fid^t^e  C  dedenat.  mta  w.  &rxm.  cr  dL  ftiniani  in  dLNawA  i2jt4  non  de  quouift. 

lSML2z.c.i.  excctpcamgenecalicer  conce-  fuppliao  indiftinde ,  fcd  expcede  acqua 

pit :  fed hodu  nemo  bene.mtm  i  fmeigii»  m  Ipccie dc  fuppUao  metalli  loquarur ,  e^. 

exjiipplicto fit  jeruiu.  quo  nc  quis  m  poftcnun  leiuua  fiac  »£rQ»> 

Et  quanquam  (cripto  GentiL  in  iMp  liibec».  i 

BatMdaiuuMtervr.&iKar.  verbahuius.  ^  Ciiiadde,miodiaciQ,obquamJo~ 

Nouclkc,  vtcunque  gcncrali.i ,  a-i  cos,  ftini.inus  non  vult  in  pofterum  damna- 

qui  in  nicrallmn danuuu lunt,atquc  poft  tos  ad  mctaikuTi  fierileruos ,  &:  libtria- 

l^ajum  lupcrftices  manenc ,  rckringere  cem  anuccercj  cellet  manifcftc  m ijs ,  qui 

conecoi: fimdanicna  taunen.  noftca  admotcemnanmilem  fancdaranati:  ta» 

idnon  admitcunt ,  nec  verborum  gcne-  doenim  haec eft.,  ne  maritt  einfiuodi  pana 

talitas  patitur:  ncc  ratio  eriam  latpra:-  m  fejuttuttm  rtdjiHo  ,  matrmomum  diffol- 

gnons  iuatict ,  gejicralaTi  Impcr.  con-  uatur :  adeoque  Huiorc  matrimomij  td  ot- 

&tnciboemIicicmQdacoiiidace,vcfnoK  jBmcmnftinicum ffle  aypacec t  acquii> 

IpatcbiL  pa8»;moctis«quadilloluitur  mainmcfe- 

Vcrunramcn  qund  cri.am  hnJie  ad  nium,ratio  harc  paiitus  dcficir,  &r  lolura 

moncmdaiuiucijhaiiLicrui,  ftacuicSci-  inijs,quipoftpa:namluf>ccuiuunc,obc»> 

pb  GOiaLiajLtraSJedeiktt^im,  vm&t-  nec :  quodcca&ad  iolos  iios  confticmio 
x«rM.SJ.f.Goedd.defMtr0kft^mLu.ea.^  ceftringcndaeric 

eoml  i.nu.  iy  C^feq.  4.Idemdenique&h.K  r.atione  confir- 

I.  lnLS.^.fin.ff.quit(ftam.fac.p0funt  di-  mariputanc,quodex2v'aMi!^./;4.(.7.r.  d»- 

icrtc  (ctibic  Gaius ,  ad.m9ttem  damnates  mnaiorum.  bona.pubbcari  prohibeaik- 
Bertate pmmr  Wnr»,,  iatfm,^tid:  cnr, (IextcncUbeci,cui conlequcns  6», 

ferrum aut ad  btftuu ,  aut m  mttallum  dam-  vc  fi  Uberi  nulli  cxccnc,  bona  publicen- 

naatifr  bber^atem  perdimt.  £c  idem  Q»r  cur  ,  &  quod  ii  iuGOCdanc. id  legrs 

bcndir- 
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beneEcio      & n6  vUo  ipfonun lurc, vci  cione  i^la  lotis  iiq ucc, (ubiiat  cnim  Impe- 

merico.  fatdr,i<ieo&noUet|ueqaamexli]pplici6 

VcnintaiBettetfiluBC  atgamentanon  fieh ^ruum :  quia  tion  mutcc  formam  li» 

videantur  contcmnenda ;  ied omnino  ta-  bcram  in  feruilcm  ftarum,cu m  ctiim  fcr- 

lia,  vtiurisetiam  pecitiilimum  raouere  uoru  manumiilbr  eile  dudum  fciliiiaiir. 

queat ,  exiftimo  tamcn  priori(ententix  Ptartetcapciitoeot^&ttorematrimonij 

nihilominas  inhcrendum  cllc.  nitaiur  loftiniam  conftitutio ,  neicilicet 

Argumctaenim,modo  acidu(fb,no  sur  damnarionc  coningium  difloluatur;  non 

cantimomenti,  vtrefiuariacdillblui  ne-  tamc  penitus  deficict  idcmfauorcadcq; 

queant:  nam  quod  primo  aiunt*ex  noftra  ratio  in  damnatis  ad  poena  monis  naturar 

opinione  multanmi  leami  oonedionf  lis  -.quiano  (btim  p<^damnatiori€ad vU 

confecuturam;  Ad  id  rdpondeo  manife-  timum  fupplicium  pqna  irrogatur;fcd  cx- 

ftum  eflcjluftinianu  in  d.  Nou.  22.  (.8.  id  o-  ccutio  fxpc  ad  iongu  tepus  cUfFcrmr  /.  2 

mnino  egifte,quo  leges.veteres ,  daoatos.  ffJe /(r».lnccrim  itaq;,donec  cxecucio  fiat 

ad(uppUcififibeitaieQK)liantes»vciumis  exconiticucioneIoftifuani,&norem~atif> 

rigidas  &  duras.  coni^et :  etllaute  cor-  m<mif>  qui  ad  mortedamnati  iimt,IiberH 

re^olegu,  nccpracmmenda,necperco-  tatemrcrinebunt,neantenippliciinn  filt 

iechuas  temereinducenda  ht,  admittcda  ieruiac  confequencer  mattunonium  difl 

tamen  cuc  eri^cnmde  legumlatotis  >  an-  ibIiiatur.Nec,quod  probt  noiandumt  6t 

cetioces  lege&cofrigeKevoientcs,  conftat  /kpplimColu ied  de  i£<m«Mr«Meqttoq',  io^ 

volunrate.  Hic  vero  propofitum  luftinia-  quitur  luftiniani  conftitutio  in  vcrb,  /1  e- 

no  fiullc  icgcs  cas ,  quib^  iuppiicio  ficbac  nim  exdetrtttiuduialj  tn  mraSu  aliquif  aut 

h Uberis (emi,  emendarc, abunde ocmftac  y»tiMwaiBefi0imfs*tJfet.Q\xv^top^^  id 

exhi(ceconfticutionisverbis  :  Uosautem  conftituereintellieicur,  ne  fcnccntiavel 

bocremittmus&nuUumabmkiobtnevdtoru  fupplicioaliquisleruus  fiat;  idquodctia 

txfufpluio permtttmm  fmftruum:  ntqut  txl.L%.fin.S.<j^ttptm.fM*&U6'%'6.ffM 

mm  mutdmm  nts  ftmim  hhttMt  mfitiiGs  ftett.  iatis  reluccc.' 
/litim,^ttum  dttdinirjinatiitkim  MMMk-     Adpoftlemuih reip.  noniequi ;  bona 

Wi^res  ejfe  fentnMnnw.  eius  publicaiitur :  crgo  Ubcrtatc  amittit: 

Ad  lccundum  rcipodeo ,  lufHnianum  dcporrancninibouapublicantur/.*.C  A 

quidem in  KMulUifid22. dc  matrimonio,  ben.profcripr.  Et  tamen  iibcrtaccm  retinct 

'deqnecaufis  iUis ,  quibus  diilbluitur  ma-  duitatem  fi>lum  amitrit^  vt  nunc  dUcetut.  j^jjjy^ 
trimoniu,  diflcrere,atq;  in  d.  up.  S.m  fpe-       Poftrcmo  iure  ciuiU  fcrui  efficiuntur  ^ 

cic  dc  pcrna mcraJli,vrrum  ca coniugium  qui  pro  immcnfb  bcncficio  liberr.itis  in  mgrit 

diiioiiuc  cra^tc^  vecuntaivtcn  occaiione  iuus  patronos  ingrati  cxiftunt;nam  in  pc-  ^ ,  iibari 

'  Iniius  «Bnecalem  fiibiioece  (andionem,  nam  extrenur  ifti*  ingraritndinis  reuoca-   j^^^^ . 

qaadelippUcio<]uouisdefinit,  quodeo  turlibectiinleniitutc&:  libcrtarcluapii-i^fiii^ 

•nonampiius,vtoIimUbertas  tollatur,  id  uantur :  proditum  hoccftcjuamplurimrs^^iy^ 

quodpoibnoduminfinccapicisadpiEna  mlocisiurisnoftri&:vii-iciiporsut/.^.vrr/  ftuocan 

quoque  metaUi ^plicac,eaque inacrimo-  fiut tgitur ffJe tntegtu refla.  L21.ff.quod met.  otJsMt? 
niom  non  dUIIblui»  cnm  neclibcnacem.  tdtifitlso.%.quoties.ff qui&kquib. manum.l. 

'•tolbr,  confHtuit.  6.ff.deagnofi.&alend.Li2.C.deopens  Lbcrt.l. 

Ad tcroum refpondco. Pnmo,  Nega-  2.Cuieltbert.cr *OT.lib  Nou. pS. c.2  verf.qum 

Oi  fauore  ibUus  matrimonij  luftinian*  ttiam  i.2.1nfi.dt  cap.  dtm.  i  4.c.de  ^t  & 

coimitttat,  ne  liippUcio  fiac  fitiins,  (ed  ia-  ttr.ltbtr.  Quj  textus  oH  euidctidim  e  pr o- 

■KMKporinsUbecaasi  idquecxconftictt-  banc»5|^libecriinpatronumtiigtad,infcr. 

R  3.  uitu- 
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nicutemrcuocarifjueanc  Hisrepugnare 
vid£cur  graiiiffiniei;i  £7.$.  fm.  fdimef^ 

tron.it.  t.^.i.  cumtAtronm.f.  detffic.  frifeS.l. 
6.ffdtagn0f(.6^  alend.  Ub.  c  quibus  coillgc* 
dum  viclctiu^,<juod  iiigrati  liberii  a  pacro> 
nisin  (ecuicuc^  reudcaii  &  Ubenace  pri« 

uarinequcant.  Scd  vtralenrentiavcralit 
&quomodo  tcxtus  addudfa  concilKin(S(: 
iii  concorduin  rcdigi  dcbcant,  ollcndi  ui 

Xtf^E  iufc  porro  gcntium  (cruifunt  qui  ex 
ancillis  nollns  nafcuntur.  ^.4.1nfttt.detur. 
£erJoaar..&Lj.^.i.  ff.de ftatu  bsmtmm.  quod 
•«nimcxnoftcona&tur,  idoobbacqwn 

Ec  partus  fequitur,  quoad  ftatum ,  matris 
condirionein»  vt  mox  diccturprolixius. 
Hincfidamiioii  (pcAatnr  vndefiiexicle- 
nien  vt  definix  Vlpianusldus  in  LpS^' 

deraviadicar. 

Quod  ipium  quoquc  lun  diuino  con- 
ientaneii  ellecolligicurex  Genef.i?.  verf ti. 
•  vbiiubentur  Uraeucx  circumcidere  tam 
vcrnaculum ,  hoccl^,  qui  in  doiuodoilU' 
111  n;uus  eft,quan^  cmptuium. 

Etfcdus  dommijquoddominushabcc 
inlenus,  iiic  eft  vt  ad  ieniida  &opetas 
<]ua(cuq;»eciavili(limxs  domino  lint  ob- 
ftricbi ,  vt  quicquidluis  operis  vcLiliunde 
acquirunt,  idonineacquitam  douuiu^> 
vccaftigari&Goetceripoffint,(edmode> 
«axe:  nimiaquippe&uida,  vt  &  uisvttae 
acnccis,quod  olim  competcbat  ciominis 
inieruos»  Antoiuiu  Impcratons  coniU- 
tucioue  illis  ademptafiint»  vtdehac  tete- 
ftacuc  luftiniauus  in  ^.fin.  Inft.  debk^fii 
wel^Bm  luru  funt .  vbi  cam  cofticudonem 
Antonini  confiunac 

Quod  ip(um  quoque  iuce  diuiiiocd- 
probatur  Exoitunrf.  26.\h\  (cruufiycniiis 
ocuhi  a  dom  ino  excuHiis  efttiubenir  pro 
hocmanuinitti. 

Qua:  auccm  ninuadc  ia:uitia»cum  nul- 
{>iaminiure  delinttiim  xepenatur,  arbU 
trioiudicisdcfinicndu  ac  dctcrminandu 
(eiuiquinir,iuxu^/.^4;r/«r«/i^.  &ia 


HSPVTATIONII  11. 

poftAngelum  in  UcUfk.wfpuBtarm' 

um  ctnclM^  Menoch  arkitrJiuL  q,  t^i^ 

EfFedhis  huius  (xuitic  cft,vt  dominus  co- 
gatur  contra  luns  commums  regulas  ler- 
uum,bonis  condicionibus ,  vendcrc. 

Saeuidxin^ubditos  cfFcdhis  eftpriu»- 
tioiuridii^onis&amiifiofeudit  GaiLii 

tbferuAtJ?. 

bcd  num  princcps  vel  dominus  ahc-  Qu.  ij. 
narc  poditditionemfiiaiiH&VDftCiimea  Am  pefii 
(ubditos  (uosinuitoSiiqua^liofiineeftin- prmteft 

gcntis  dirticuhatis,quq  non  modoa  Idlis,  reldem$- 
lcd  pohtias  ctia,  non  abfque  magna  con-  nm  itt»- 
tenticmeinvaamquc  partem  agicacar;    nm  fii 

Primocnim  qiiod  poflit  prouinda  et-  wu  osi 
iam  non  con(enticntioiis  iMbdififf  ?  Wp^j^'^* 
ri ,  dicendum  videcur.  aBeiure, 

t.  Qimquibbetcdfi«iiuidefai)occft«(B»»M^ 
AcarbKci  dc  rc iiii  domiiii}liberriiiic>et-  conftntte 
iam  abutcndo  dilponcrc  potcft  l  in  re  nia-  tiht^ 
data  ji.Cde  mandat.  vndc  uuquum  dicitur 
ingcnuis  hominibus  fiberam  non  ede  re- 
nim  (iiarum  adminiftranone  li.ff.fi  qak  i 
parentemanmtaff.  Et  grauis  iniuria  cllc  di- 
citur ,  (i  quis  non  polTit  aliquam  rcm  (ua 
incxirancos  hbcu  alicnarc/.<i!(«i!«/»./^.C 
dtf9Mtr4diaU.emfr. 

Qupcircano  (inc  graui  iniuria  prohi- 
bcbuurprinceps,autditionis,vcl  prouiii 
cia:  alicuius  dus ,  de  iuadmoueatuiuro- 
timda  bbete  di({K>nere » illanKi;  cfi  iraDdj- 
ds  ahcnarC»EtCUni  priuac'  prohibcri  ncui 
poHir  liiiciuiuria  dc  rcbiis  luis  hbcrc di(- 
poncrciqua:  oblccro  racio  cllctf  pcmape 
aucmagnatjterum  fiiamm  Jibenadmi- 
niftranoue  pnuanJklaxicnecu&iurano- 
ftra  doccat ,  I^rincipcm  non  dchcrc  dctc- 
hons  conditioius  cUc ,  quam  pnuatumi. 
MJCJefrmtl^iofif(uL6.mpr.%.  vie.  6~  ^/'^nit 
Mtff.ieiurefifiu 

1.  Acccdit  dcinccps  &:  ha:c  ratio  quod 
vaiailus  fcudum  luum  rclutarc  pollit ,  no 
modo  ip(i  diio ,  deiiacabus  agnacis#ir.f 
^wrfif.i.^iifc<j<»<iHMiiiiocfildoinitio 

agnaris:cur  igitur  principi  no  c6ccdec&> 
tur,inuuis  lubduis,  juasabalicnarc<iido- 
ucsatqiproumcu^.''  j.Coa- 
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•  ConHtmathancrcnccnoainqucM^ 
ftonpa«iiniqiiodM«in»regem  fipieii- 
yiKltwMwii  A<-  rain<ariffitninr)  SaIonK>nem 
Hiramo,rcgi  cxtcro,vieinri  oppida  m  tcr. 
raGaiilezdonodaliiIc:qa^Uoiutio  nul- 
Ubilegicnrui^cobaia,  aacrettocacafuii^ 

Pro  negariua  opinionc  faciunt  argu- 
menta  non  mmus  firma  atcu  pcripicua: 
nam  quod  princeps  non  pouit  prouincti 
&  principarum  fuum ,  acquc  cum  co  fiib- 
dttosalicnarc ,  his  cuincitur  rationibus. 

I.  Nondcbet  durior  ellecondiciocv 
wufn  &bic£koi:um,quam  olim  fiiir  tibei^ 
wrum:  Ac<pnRfliiunotuvecautumc(l> 
nc  hcrcs  (eruum,  cui  libcrtas  pcr  fidcico- 
mi(Tum  rcli^b.  cli ,  alij  poinnnanumittc- 
dum  cradcrc,vt  cius  liocrtusHac,quaqui 
\  telbtoie  ro^tu»  eft  manominere  k  i4* 
%.vlt.L}4,  ff.difideicon;.  Itberr.  v^nnv  ncc 
fubdici  poifunc  inuiu  infoccncioicpcin- 
dpemalienan. 

1.  SubieQinon  regum  cauik,  fedex 
c2citario,r«gcs  fubic(fVorum  cau&  repcr  n 
(untpoflunrquctubicifh  elTc  fincrcgib' : 
Kcgcs  linc  lilis  cilc  no  pollunc.  Cu  i^ituc 
tn  mttnfinodi  alicnationibiis  prouindft* 
iain»cnambomines  ingenuicomiiieat^ 
tur,  libcxorum  autem  hominum  com- 
mcrdum  nonitc ,  conieiicancuni  cfl ,  rc- 
ges  dicioiie$nias,  ncquein  totum,ncqu^ 
in  partcm  line  fubic^lorum  fuorum  con* 
icnfu  alicn.ire  poflc  lioj.dtmkt^d^^^ 
^iJetomrabetuLmff. 

Regulaeftdeomnibusactininiftia- 
rocibns ,  quod  ilhsadmmiftradoquidem 
fitpcrmill.i,  (cd  non  alicnario  l.  2S.ff.de 
^tf^.atquj  rcx,vtl  princcpsadmmiftrator 
eft  fui  regni  velpcouind4i;,igicur  cum  ipli 
adminiftxaciO'Ur  commi^  atienado  eric 
jflhihiu iirg.l.i.ff.deoffc.pr»(ur4t.  Ctfar.  vbi 
iiatc  opponutur ,  ahcuarc  &  rcck'  gcrcre. 

4.  Rex  vel  Princcps,ta:iquam  pouuli 
fiii  tittor,pfaefi»{iaun  tatmibus  regulam' 
leraaredcbet^vctamdeniq;prodotiuiio- 
BabeacuroompiipiUttproiiidet»  Lexaqa' 


V  person.Thesis  I  II. 
laluccm&  incolunuutcpopuh  tuctiir  /. 
a7.ffjii4MuuSbi».tmmr.Lf.  ^.fitnttr.fpm 
emptore.  Nam  vt  Ciccro  oj^c.  i.  (cribic ,  vc 
riircl.i ,  <ic  piociu  uio  Rti^  iibl. \  rilir.i- 
tcnicoruin,  qui  coinmiUi  iunc,  non..d 
eorum,quibus  commifla  cfV,  g^rendaeft. 
Et  Sb.de  Rep.s.  ReJpHbtd;cuur,  inquit,rMf»- 
pulickmbtne &tuftegcrnur.fiHtAb  morege 
Jiiu  db  tptmi4tibus  ,  Jiue  alr  vniutrfo  populi. 
CHmnnamtfim  rex  tff ,  qum  tjrMmm  Mb 
(0  tumitmifitt^tfedomtimontttlaefilif^»' 
blica ,  qtwniafn  tmnji  resp^i,  (mtjttm^ 
nuitamfMtiove  (ape£at.- 

5.  Quin  etiam  fendati  inrCj  letiiori 
nonlicccicudum,  alicui  conftitnnim,fi^ 
nc  iplius  volunratc  in  alterum  quoquo 
ticuio  aiienare  t. feuA,  zst.  $.  z.  ta.27S***- 
m2.feiil 

6.  Daiiqne  (ummum  acprardpnum. 
fundamcntu  luiiiis  opinionis  Iioc  clfc  dr- 
citHotomannus  quod  pcrtalcm  pnnci- 
pacus-ahenacionc  non  cancum  agri  &  do- 
iiiicitia,Tetiiineiiam  incobe  alieninr,qm  - 
etll  in  tcgis  dirionc ,  imperioacpOCeft.irc 
cilc  dicunrur,  tamen  multomagisipnus 
hdc  &  clicntelafunc  Ncque  cam  eius  po- 
ceftaci  penni0Miaam  fideift  beneaolen-. 
rix  comn»lffifiliiC.Icaqne&^jberorum<3^ 
nobiluim  nomen  iulque  rctitient.  No  c- 
mmoroncsquifub  rcgumiinpcriofunr, 
oononuo  (emi  habendi  fimt :  atiud  eft' 
enim  rcgcm  &  aliud  cyrannam  elle ,  vt 
Arifiotet.  poliii:.  .\  dcmoviftr.:r .  Rcx ,  in- 
quit,  volcnnbus&:  conlenucnubusinv- 
pcrac,  tantum  vteosregar :  tynmnusve- 
ro  inuitus  domirutur ,  tantum  vt  cos  pro  * 
pccudibus,  nedum  gro  ftruts&mand^ 
piishabear.. 

7.  Hisaccedicquodprinccps  diacur 
quan  paccr  ReipubL  Romanar,  litiK.  f9.  n 
vft.in  pne.  Pater  autem  lica  rc  filij  propria 
vtifrui  jiofTit, fiaduentitufir:  anamcna- 
hcnaic  cam  non  potc-ft  /.  u  C.  dtbonitmA' 
nrwkt  Bffoindequc  ncc  pnnccpsatienare 
potefttuumpimdpatum. 

8.  Infiiperpdndgfmancoc^iMaSrLu- 

cas.- 
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casde pennaad Ls.Cietmu4pode/irtt.  n«iiAe^SalotteiiempQtdiaaiio.QB. 
Ign.4i/. Secef4ri$s4^fmt.4'»'it'ff'dt  {>idaRegtHifiunonoridona0e,(cdde^ 

Si.SjfllML  Vt  ergo  maritus  res  vxoris  alie-  le  folum,iure vtcndi,fruedi,vr  ex  illis  Rcx 
nare  neijuic  ^.t.luSluiiub.dlun.luitU.  vm.  §.  aunuos  dunuuac  prouecus  acciperet ,  do- 
CuitkxCjkRtttxtir.MS,  oecprecttrenun,(|uasadtempu&don^* 

9.  Ofiicio  prindpis  connarium  e0e  regitj^dificadonemRexillefiuimiiiiftii- 
Impcrij  rcs  dilti ,.hcrc ,  fiuc  alicnare , ar-   uit  Salomoni ,  compeniarennir  :  verfaa 
.guit  textus  m  t.  lnulieU9.i4.txtr.ie ntreiu-   tainenillius  loci  hanc  intcrpreurionem 
rsaeh ,  vbi  Rex  Hong^  iurare  cogicur,  minime  admictunLNec^ro  Ubi  interpre- 
quoddebonis  atquc  prouindis  Imperij   tatione&driieif. inf,t, akt.dePitralipem, 
nihil  vcht  ahcn.irc.Sed  idcm  dcmonftrar,   qin  non  arguic,quodeade  illaoppidaRex 
&iujunicntum,  quodC.tlar  recenselc-   Hiram  rcddidcritSalomoni ,  ledqjpoft- 
Qxts feptemviris  coguur  pra:ftare ,  nc  fii-  modu  Rex  i:Iiram  vicUlim  rcgi  Salomo- 
.cnltaceslroperiidiftiahacneq} oppigno-  niqnaiasdedeikdiun»,  iavt diioifli 
rcr ,  ncc  quouis  alio  modo  dccetiofes&-  r^spetmiiaBioiiem  qmtidamdDkKn 
,dat,rcferenie  Slcidano  lib.i.  fcccrinLHcnricBocer.  d.  loco. 

10.  Hacdeniqucfacerevideturauod  Nccmagnividcnturcifemomcci,qu^ 
p.iccr,ciiittsin{larprincepsobdiiecJib6-  pro negadiia/um addoda :  namadpci-' 
ros  fuos  inuicos  emandparc,vcl  ahos  in  mum,iecundiim8e  iemimie^iidenir» 
adopnonc  d.are  nequit  HouelL  Sp.  c.ii.  Ls.m  primo  niiilra  qux  pcr  (c  ac  principalirer 
fme  C.de  eniMicipat.lib.Q^<\c^uc  Prmceps  alienari  non  poiTunc ,  ca  ahcnar»  qucunc 
.Comes  Boco»  quado  primu  lui  principat*  in  coniequendam :  iuenmi  Paulu.s  Idus 
admini(lraciaiianvtfiiocelIbrruicipit&  finHr  •  ^Mim^wmfiffnwifiU  ifiijmi 
adit, fidedatapromirrirvicinim fubditis,  per vniutrjuatem trsMfnun , yrfitndm dftalit 
fe  illoru&toaus  Prma^acus ,  Coimtat',  ddiktredtm,  &rescum  Mhquts  commerctum 
BaroaicUbcracem  aciunfimteaaco-  mxkdtt.VUoii€tfieileg4rtnonfofsa,tMten 
fenianitu.£t  huicnegaciuaeicntcntiarpa-  ktnimfiinimdmiamame§kinirLii.fd» 
trocinantur  Franciic.  Horominus  Ilkiilr.  acqutr. dom.  Proindc crfi  hber homo,tan- 
.j./.Hcnncus  Boccnis  m  truitat.de Regalib.  qua  rcs  comcrcio  hominu  excmpra ,  alic- 
f4JU/ &feqq.?CX^\3£<^c.i.Hjj&Cut,  Jurin6poffit,dircd6ac  prindpalitcr,cu 

<^>By  lUnfir.  qui^Jlmckmm dtlUigt-  ptonindaiamcaliqua&prindpacuvtilw 
likc.4.memb  i.  effta.6  n.it.  tcr aHenari  polfct.  Dcindc (alsu  ctt  q»ho- 

Ego  111  hac  intcrprcmm  dilfcnfionc  mincs  hbcn  hoc  cafu  ahencrur&:  (cruitu- 
$3dftimo  pnon  fententia;  aflSrmariuar  ellc  n  fubiidacur:cuplus  luris  pnnccps/uum 
.iiibfcribendam.  prindpanmiaUenSs,tnal]ttn6ci&ieiar* 
Nam  cum  principams,  qucm  princcps  qua  iplc  habcc^a  igitur cddiciaac^quove 
vel  fuccc/Tione  legirima  ,  vcl  bcllo  iullo  lurc ahcnan  fubicdi  ftierur,eadcquoque 
^tqilcgiamo acquiiiuu,dominuslitpro-  coditione  codeqiiurccuanouo dommo 
ttindanim  iuiprindparas,fitmy&mee]&>  fiibdnicrunt:  vtpetdufinodi  alicnatio- 
inde  infcnur &cddudicar,quod  cas  qua  nem  nullapeninisindiicacut  ieniitus. 
quc  prouindas  princcps  ahcnarc  .ac  di-  Ad  tcrtium  argumcntu  a  iurcadmini- 
ltrahcrcpoflic4ii./2/.j/:<^f»Miwi</.§.^rr  ftratorumdedudu,  vt<Sc  ad  qu.mumcx 
tr4^immhifLAr».&Hf  iutcnttotiimpeatum,Kcmqiadlcpumu 

Q^etamvel  inprmus  ^cdonario  exiurepacrisdefiimptiim>4cd^niq»ado* 
Salonionis,  cuius  lupiaHiit mcntiofa<fta;  dauum  cx  iurc  maricideriuatum,re^txii^ 
Ec  quanquam  Francik.  Hotomanus  opi-  dco>  Piiiiapem  re^>c^  CiQr^  fiibdico- 

rum 
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Tum  non  limpUcicer  &  in  omnibus  com-      Ad  nonum  relpondctur ,  diHingueiv-  • 

pacuipodfeadiiuniffarai^  dumefleanjiirefiiccclEomsvelbimi,ian 

zico 8cP9in  y  /cd  aliquanco  plus  iuris  har-  vcro  iure eledionis regnum  vel  pcincipa- 

bere in  principatus (uiprouincias,  duira-  nl  qiiirpiam obtinucrit :  Si enim  iurc  dc-  ■ 

ces  &  pagos  >  quam  adminiilracor  nudus  dionis,  venus  puco  alienadonem  pnnci- 

ifi  bona  nue  adminiftcadoiii  dpmmifliai  pams  vel  ra^  non  efle  conoedcndam, 

vel  tutor incespupillares *  maricus in rcs  lecus vero, uiure (ticceflionis ad rcgnum 

dotales ,  patcr  in  aducnritia  bona  filio-  penicncnr ,  vcl  armatamanu&  iurc  bclli 

nim :  (iqiiidem  principacuslm  veruis  cil  Ubi acquiliucnc  £c num  Impcracor  Ro- 

domimipacnnepropciccBtia'eamfoffi-  manns  fiabeat  (acultacem  bona  Imperij 

dec»  ncc  midamauiuaxacadnunifizacto-  eiuldcmquc prouincias  alienandi&ccSs- 

ncm  habcc,  vttucorcsjcuratoces»  aliiqr.e  ferendi  ah  Imperio,  clcganrcr  tr.idhit  Bo- 

rcrum alicnacnm adminifliacoies, ncc v-  cerus in  loco  liipracicaco.  Quinctiam  in 

jumlYii^liint  Aunfjmir  obcinetfquemad^  argu  menco  proponco  imOa  eft  cdieque- 

modummancusin  bonisdocaliDus,pa-  cia , cumit patticuiari ad vnipecfile con- 

t-cr  in  rebus  filionun  aduentiriis.  Elench'  cludat. 

groinde  comparatoru  comitricur :  quod       Ad  decimum  rcipondco  8c  ibi  com- 

It  tamen  iure  fieudi  nuim  habet  prindpa^  iniciielenchumc5|>ararionis :  quiaprin- 

cum,aiicnare  eum  non  pote(b ,  nifi  con-  cepsvnacum  proumcia  (ubditosahenSs, ■ 

fenfu  foiioris ,  iuxa  conftiturioncs  Fri-  illonim  condirioncm  6c  (brum  non  mu- 

derici  &  Lotharij  in  tit  S'-&JS'^  j.Feud,  tat,led  eadc  planc  codinone  alij  eos  fub- 

Confenrus  vcro  rubdicorum  plane  non  iidc,  qua  iple  illos  habuit :  Atqui  patcr  ti- 

lequiricuc;  Exquolanepcoiioftcaience-  lioseniandpando,inadoprionemdido, 

ria  validiflimum  dudtur  argumcnmm:  condiri(incinillonimfanemutatJ)eindtf 

namfiis,  qui  non  proprictatis,icd fcudi  &h!L  uiltin<j;ucdum eftmrcren  ,quaf  fiilt 

duppyaf  iure  potelt  prindpacum  fuum,  prinapaliccr    qua;  ui  conicqucnna:  ctii 

Cbmitacum  aucDucacum, vcl Baconiam  «nim  at^unencum  propo(kum  condu- 

vendcre  abfquc  (liorum  (ubdiconimc6-  derecquodprinccps  (ubditos  fuos  inui- 

(cnfu ,  niodo  con(en(um  habcat  (cnioris  tos  non  pollit  per  le  atquc  fcorfim  vedc- 

&  proxiinorum  agnatorum ,  cui  no  mul-  re  &  in  aiium  aUenando  trajisfcrrc ,  non 

coinagisidliceretiUi,quipropriecacista-  fiunenprobam,qnodeosnonpolIecvna 

«eprouinciamobcinet.  cumciuirarihus^pagis,  &:  proumdisalie- 

Ad  quinrii,  quod  neminiliccat  (eudii,  naxc  arg.d.}.quxda>n  62.de  Mquir.domin. 
ali|  conftirurum,  (ineiptius  voluntatcin       Quxritur  porro  vcrum  pto  elocanda  ,^ 

ahum  quoquc  tiCttloalienare-,rcfpondco,  filia  princeps  polltc  fubdicis  &is  coHeda  ^.^^  f, 

venimidquideme(Ie,(cdadpropo(itum  imponerc^  lodmtU 
nonpcrrinercquiarcudumahcuilcgiti-        Pro  ncgariua  opinione  Ii.rc  vidcntur 

mcconrtitutum  ,  luie  caula  aufern  idco  milirarc  argumencx  Pruno  quod  ml.j.  ^^^^  r 

non  poted,  quu  ms  naturaie  prohiba,  C.</f/?4f.^/»M^/«i^«f,prohibcaturdiicr-  r^y^_ 

idqnod  nolkiim  eft  line  iado  noftroad  ce  cdlarionem  ficri  ad  ftacuam  principi  f^*/^ 

alium  transfcrri ,  l  n.  dt  Reg.  iur.  Hoc  ve-  erigendam:  in  noflrar  (erenitaris  imagini-  fjfffffjm 

rononacdditinpropofito:  nam  j^rinci-  hus  ac  ftaruis  crr^cdis  priuatx  collationis  ffupmmg^ 

oatiun ,  Comitacu vel  Baroniam  iuam  a-  imurum propullariprxdpimus ,  nc  quid 

fienaiidOiionccaiisleccada]inmrcs,quz  indsfiiumcollaKorcogno(cac.&in//fl; 

ficakeriiisalicnittsjedtemptopriainiiu-  C.e9d.  rir. propciislmpcraroris  explGsttt- 

quc  dominij :  ncc  pliuiKcmiiius  iuri^  becucftacuaeec^Proindeidemquoque 
quapi  ipfc  kdiuic.  S  diccu-< 
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au^diimhociioftc(>«afiMluod«lbotio  tori8,copfticiieicpoccft  LLx,pC.  VeSig, 

fttix  principisJich  dcbeac  pcopfiUipfittS  9m.&Uo.fr. f.defKUtM.'&9ri^d.M' 

prmcipisexpclisAluo<lt^,iiicacollaaoiii4  quivc<iiigjiium  largiori  appcUanoncvc- 

pciuatziniuriapcopuliacidcbcu.  luuntctuin  coUctta:.  Pcoinde,  iinclm^ 

2.  h\mtk.C.mnllitm^faKm.C^  peiaiociscoiiienfia&aiiiocicace»co]ic6b 

iivtiiraDiuislmpetacoribjie rufticanis&  lub<lici$  nuUo  j^incipe  vd  inagjiftcaca 

fuudicis  iiouaimponarurobfcqui.i&  tcr-  imponi  potcft. 

uitu:  Acqui  collcdacio  caiis  videtur  non       8.  l'olb:cnio  luaxunopcre  hoiic  fen* 

exiguum  elle  obiequium  dcieniknim.  tenciani  conSnnat  L  imk*  c.  de fiiptrhtdi&^ 

3.  Acccd  it  quod  domiiii  pofleflionti  i^i  lancitur ,  extraocdinariam  coUacione». 

COsoiiisluis  ii;il!am  iiilcrrc  nouationcm  nc  quidcm  ob  public.mi  totius  Impci>j. 

fOilunijlcJ     lolitas  tancum  pralbtio-  nccclluatcm  prartvtlum  prxtorto  unpc- 

ncs  cos  co^crc  queunc.  LDQmmi.s.Ui.i.i.  ruqi  lcpccmvicos- acque  Iinpecacorislpc< 

i§rfic.Cdiu4ittqiufuc.deAgric.&ca^  ciaHpEccepCDindioefcpellc^ 

4.  Iniupccncmo  aliiim  ad  quid  prr-  Carteru pro  contraru  .iffirmariuaopt» 
ftaadumcogcrcpotcftjuliiplu.nlibiob.  nionc,  q>lciiiccr  humlinodi  coUc^iaex- 
ligjuum  habeot  l.;.pr. '/  d£  obligitt.  & uaorduuru  ad  hlia:  ciocauouc  lurc  poA 
Jj^.  deMigM.  Atqu)  in  roto  iurc  noftro  fic  cxigi ,  vexioreft  acquc  hisacgumencis. 

nufpiam  lcgicur.iiuod  iiibdiafuopnnci-  confirmatur. 

pi ,  vcl  ali)  alicut  in.\;Tiftrarui  ad  coilcvlas        In  /. Turres  iS  C  dt oftribM fublt  «.Impp.- 

cxcontiachjvelquaiicoutradlu,  cxdcii-  TncodoliusiS^  iiorujrius  lurelcribunt: 

do,  vcl  quafiddido  (quafcau&obligap  I^^um^nmnTtmtin nmwmriiffe^ 

rionisclIedicancuc)fincobligaii-,  protn-  mintuaJmuniaoaerilifinfniutmmnterrm 

dc  princcps  vci  alius  magiftratus  co!!c-  ext/H^itev/ui qutdem &Ynliuti friiuroru ft~ 

ttus  nouas.ad  tiii^  ciocacioncm  cxigcrc  l9riimjCiUtMt,rejumfumftu^o^eoruHdem 

non  potexic  laflaurgtiotMmim  &mm  lUmfmtaretioi. 

5.  Pco  eadcopinaonefactt oucq  ';>iW>  Addkabacradone^&lpledor opcnsAa 
tetJ.C.deexiufit.muner. in qua  lnif  j  •  C6-  ciuitatis  mnnitio  cmn  priumv; j  vfu atqi/ 
fiancmus  &  luiionus  prohibcnt  cxtca or-  vuiiucc  ita  ictuabitur.  Ynde  coiiigicur 
dinem^iinelmpexacoris  &pi«(edi pne-  ad id.qDod  vriHcatem  cdcernit  pubLlcam. 
Corioilicoricaceprouincialibus,eciamvr-  iiibdiricontabuerccogancur.AtquifiiiaS' 
^nte  neceffltatii cr.uia,. quiojuamindi-  rrinciris  dotan  ocari  a-i  vtihratc po~ 
cere  vcl  imponcre.      •  oJUcam  tc  iinpcnj  dccocum  p«rtinet. 

6.  -  Eiycditi  pcaECeceaiurifrcft,  qaod      z.  Atqj.huc  ipcftatvclmaximctexcus* 
femitutcm  nemo  poHlt  alterius  prxuio  in  (ap  Cum Aptifiolm.'^. prohbfmut.extrAtil» 
imponcrc,  niii  ex  domini  lilius  pra: Jij  li-  ««/?^.vbi,hcct  i'ra;lati  Eccicliaru ^hibei— 
bera  vohmtare  vei  pt^lcrtpuonc,  vci  ipib  tur  lubditos  iuos  tailns  &  cxaclioinb'  gra 
iiurc :  atqui  oimiis  coilccla ,  qux  indidtio  narc:attame ex  iufta  caula modcratu  auxi- 
fttlluperindidio cfl, ias&onaseftxeale,  liiiub illiscxigfdipotclbs«is.pcrmuticur^ 
vt  iitiovlpollcirionibusimpoiur  .ir,  .id;  o-       3.  Confirmatinlupctaientcmliaclcn- 
qiieciiinfbi:  lcruitutispi.iiiioaiKno  ii:i-  tcncui  Kau.i/.c.^.vtrffedetum.\hi\m'^- 
pofitx :  Igicui  luuulmodi  coilcclam  ad  h-  rator  iufqnianus  lajixit,  vt  Pra:iidd>*  pro<- 
liamciorandam.macftiacus,  fiiitfiibdicis  uinciariiptt)cucandbustjpacxes»ideflaSe^ 
imponcrcnon  pottift.  natorcs,<S:  Decurioncs,  hucjnagiftcatib**' 

7.  ^'cligal  nouum  nu!!us  principu,  ciuicacu cx ciujhb'pccuniis, cum ncceiR- 
£bv:  ^Uicaui  uc^cuiuilu  l^caaU im^cn-r  tasid  cxcgcru»  uccciiaru.comjparct,opo^ 
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ntpublicAt  poftas  Oc  muios  inftruat  ac  re-  Ad  quartum  refjjondet  Bocerus.ifbm 

ptfOic:  (iitac^  elocSdaiirfiliam|^ftrat!'  obtigationcinqiialiibditi  oolkdSincalii 

4epro digniiacis  coditione&&inili9 fple-  nccellicacis prqibrc cciKcur>ip(b iure e(R 

doredotanda,videturadhocciuiu&lub-  conftimcun  Arcadij  &  Honori;aUoruc|; 

dicocum  oQntnbtuione  non  iniufte  exigi,  ImiKratomm  confticuiionibus » quae  iii- 

exigenteitaneceflitate;  praaddu&e  fbcrunc ;  &quod  nonomni» 

EiuIHerentccia:  cft  quoque  cdftirutio  obligaitioficcxconcra6hoveldcli£lo,  fcd 

tnpp.  Arcadi)  &  Honarij  in  I.12.C  deoper.  alu]uaouoi]uc  ipfbiure/culcge  coft  tu^- 

fubiu.vbi cofticuuriCyVC Redoics prouui-  cur ,  cxprcdc  doccc  Modeftmus  iaL^i.jf 

<iarumadrefici€cbsmeresniun>s&ex-  ii^ttiMt,&4^ 

tru&los  nouos  collanone ,  fme  contribu-  '  Adquincum  ex  /  pUcet.  t.  C.  deexenfit. 

tionefubditoru  omniu  pro  finguloru vi-  mun.  rclpondctur,in  c.i  l  ^.c,;i:crr,,nc quid 

ribusficricurent.  Etquodibidcnccctwi-  prxddcs  prouinciaruniextraordincpTo- 

lia  tnurorum  refe£tione  Sc  excru^ne  uindaUbusindicancvlrraid*,quodC;£ia- 

didcurtUiHl ctiamdcneceflariaitineniro»  leadementiaabaltis  infecendumdeae- 

ftracorum  pontiumq;  inftrudionc  cxau-  ucrit:  Atqui  in  d.!.i2.C.e{eeperUpuhlic.Cx- 

diendum  cllc  probat  Lt.CMSS.  T.ccUf.  iarca  m.ucfLis  ob  publicari  ncccflicatem 

Cuigicur&filiacprincipis  elocacio,vc  &vtiUcatc  pcmuctit  pra^liuibui  prouin- 

<diftiie£ficheceflam&Reip.vcilicas  fiia.  darumkfiibdicisexigpcea^IeAas :  igicut 

^eaCttoieoeincas  exigat  macure  clocari  fi-  in  ifta  /l  f .  ius  colledbndinonfimplidcef 

lias  principis ,  idcircoadhoccoUe^exi-  magiftrsribus  .luFcrtur. 

gipoceft  a  iubditis.  Ad  icxcum  rclpondetur  coUcdacionis 

5.  Echicdeniq;(encentilv(uscdma-  .  iftiusexciaordimuiaB  fiindamatcu&oa- 

iiis codtts  Germanix  cdprobat ,  eandcq;  (am  conftimencem  confiftcre  in  potefta- 

in  ptaxi  obieruari  tcftarur  poft  Refta.  Ca-  te  iuris,  cani ,  iufta  ex  caula ,  indulgcntis, 

fhXLm  traS.de  Imaf.  f ./7. » Mynfing.  aucoriucc  impecacoria,vc  fiipcaoftenrum 

^mui\.'^t&mc»etnfiL4S.n.\ofi3ta^  fidc. 

&itilXMtxpUcat.ut.qtufim  re^alunM.jf,&  Adleptimum  benerefpondct  Boccr*» 

^ywKf.Hcnric.Bocerus  de  rtg/thy.c.j.n.ii!.  dincr(am  cllc  rationcm  vccbgaliumiSi:  iii- 

Ad  primumprioris  opinionisargumc-  dichor.ii  e.xcracM:dinari;jcollcdi;,quuve- 

twn txL}.& 4.CJe StM. &im4iin.  rcfpo-  (^igaLa luit oncri non untu iiibdicis pro- 

iiecur,quod  4mperacor  ftatuam  non  vulc  uindar» vdduicacis  illinstCaius  magiibar 

fibi  collcdla  fubHicorutn,  (ed  propriis  (liis  cuiias  vcftigaUa  conccditur,(ed&  aliis  o- 

CKpelis crigTjidluigulArcin  habercratio-  mnibus Romanisciuibus,\tproiiidciuc 

nem,qux  etiam  m  d.  /./.  afligni*tur ,  ne  vi-  aucoricate  Ca:iareaopus  lit  oram  no. 

<ldicecinStaciia»aiihonocem&memo-  .  AdoQawimAcvlcimam  ce^ddeoar- 

dam  Principis  adOckt  atiqind  fiiuacpro-  gumenmro  ex  d.1  vnk.  poicttm  procedcce 

■prium  coUatoragnolcat.  in  colLaticne  cxtraordinara,  qxxx  toti  im- 

Ad  fecundum  6c  ccrcium  rclpondccur,  perio  Konunjo  indicicuc :  At  quallio  no- 

mfticanosttemq^  fiibdicos  nonpoileco-  ftraeftdecoUedis,  qoac  cercae  cuiufiUm 

giad noua  pnemuuia(cruitia,quz fciliccc  vcl prouincix ,  vel  ciuitacis  fiibdids,  ob 

iu  poftcrum  quoq;  ordinaric  prxftare  c6-  qu.andam  publicai1>nccc;(Iuaccm«impOi- 

pcllancur,vemmexcau(afingulaii,vrge-  nidebcoju. 

telcSioet  neodEcace,  vd  (iiadence  vctU-  InieruommconditionenaITScfledi&  IkJGk 

tacepubUca» exigjpodecoUeftM&coiw  lcrentiS»aicIuftinianusin§/». 'nff.demn 

tnhncioncscxciadrdinadas.  fetfiiut*  ^qiiomodo  inceUigcdu  fit,  non 

S  a  im- 
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immerico  dubitatur :  iiam  fuUre  olim  dif- 
^enms  (enioru » hmcinde  ie^xmin  iu- 
ce  noftro :  nam  in  quk  ancitM  i^.lnfl  de 
UiAt.3\\\x<,  clicinir  cllc  leruus  ordinariu5& 
alius  vicanus.  £c  in  %.7dHfiM  auttr.  fecuus 
aBus  dictcnr  e(&aAoc,aUttsinediiaftas 
homoi&alius  viliffimns  &  compcdicus. 
Jdcmquc  pr^ceccaaig^uiiccexcusab  Au- 
tore  alkgati. 

Qups  ip(e  cum  tL%.vUXic  cociliat,  vtiit 
terferaosnu]Iafic<liftcencia>quoad  hoc» 
vr  'lilii!  intcr{ir,an  qtiis  nanis  fir  lcruus  an 
\  cro  calis  pofteaclicdusi  cii  ui  libens  plu 
runu  uueriit>  an  (^uis  lutusfitan  vcro  fa- 
Aus  libcrDeindevc  hocpcocccbc& vent 
fic  quoad  ftatuni ,  cutn  ntius  no  magis  lit 
hbcrqu.imalccr :  rcfpcdtu  vcroacadcn- 
cium,ofhciorum  nempealiarumqiquali- 
lirdifSbcenda,  &icalii]iu$- 

Pacius 

Pofttcmo  piuximum  abinuicc  differ- 
re  (etuos  &  uomuies  liberos  bona  Hde 
nobisfaiiiencesjcercilfimueft.Primoc- 
nim  /crui  gnicqnid  aconirik>idomneac- 

quirilr  fuis  dominis :  bber  vcro  homo  ci, 
cuibunatidclcruichoc  cancum  acquiru, 
^exoperisjttisvelexffeiUias»  caikruic, 
igtpanL^.^^.  }t,ft. ptr qim pnfenM  nohu ai- 
qai'.  q>  autc  ahuiidc  vcl  profpcra  forcuna, 
vcl  hbecalitaiealtcn^  ipli  obucnic,hoc  ii- 
birecinec/$.^.Hincd3iem*nihi]  ^nri) 
habercpo(fic»  ip&aKquidpropnupoiric 
babcrc.Scaiuscommunionc  iuriv  cunlis 
non  habcc,  led  eius  reipedhi  pro  mortuo 
habccur  L  qucdatttna.ff.  <UR.iHr.At  libcr 
homo!»quavis  bona  iidc  ieruL*r,paxciceps. 
eftiuris  ciuiVs:  vudcctiaiuftii  m.irnnio- 
niucotralierc,  rcftanicul  coilerc.ili.u];  o- 
mnia  iacere,quq  ciuib'Rom.ims  iuici<.o- 
mano  conceduntur ,  k  quib*  procul  arce- 
tur  ieruiJiinc&fuccellores  non  ex  tefta- 
mcnco  dut.ixat,fcd  a(b  inteftato  quoq,  ha- 
bcre  poiTunt.  Et  hcct  lcrui  nuUa  iniunam 
paciintr»  necediiniiDiaruagerepoilint. 
$^Sriri».^.lnAiriMr*homini  tamchbcro, 
Miufidteieniicciyiniuciafieri&deeaui- 
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lunacu  acbonc  expcriri  poteitDns  ex  dr- 
fidofeniaAicmenoxali  c6ueniripoceft; 
tot.tttJ)ig»&UenoxaL4S.  AtDosexmft- 

leficio  eius ,  qui  bona  fidc  ipfi  ieruit,  con- 
ueniri  no  potcft » nin  dehnquat  ciccaoiH- 
cium  ipfi  commidum»  GaiL  i.  tlfin  kki, 

tLESOlVTia    T  H  BS  IS 

I 

SEruicus,quibasmodUsc6fticuatur,ds^  lJt,£. 
cfkii  cft  rhclipr.TCcdcnci,  niicquomo- 
do  confticuta  rurlus  collatur  ,qui*ncur.'Ec 
vnid  duntaxat  modi » (cmtucc  collendi» 
mcminitluftimanus  pr.Inif.  4rMmm.  vbi 
air,manumirsalib(.Tari  porcftare  riominL 
Idcmq;  in  /  4-dttitfi.c:  tur  l  6.& iz.deftM 
hotnm.  allcricut.  ALuiunuihoucmdcfinic 
ibidem  qnod  fic  de  manudacio  i£  A 

Pcr  manum,ip(o  luftiniano  intcrprete 
intclhcitur  potcftas  d.  pr.  de  liberttmt.  Ma- 
numilh  autcm  dicuntuc  hbcrtuu  tet.tit. 
lnft.4elAn^ 

£xacanfiemb1)ercihocumcnplexcon-  li*^ 
dirio :  qnidam  cnim  erantciucs  Romanfe 
qui  luftam  h.  c  plena  hbcrtacc  conleqcK- 
bancunquidam  dicebancur  Lacini;&qai- 
damI>edici{i^.Latini,ctri  &  ipfi  Hberief 
fent,non  tamc  p!cnam  colcqucbantur  !t- 
bertacem :  ncc  eium  connubij,necpacria; 
poccftacis»nec  mcelc  rccipied^ius  nabae* 
nuic»necpoceftas  iplis  erar  facicndi  tcfta- 
nur.rum ,  ncc  dcniq;  ab  inteftato  licrcdc  ' 
haberc  poterat,lcd  viucbant  vt  libcM;mo 
ricbantuc  vc  ictui,  atq;  poftmonem  eoca 
bonaad  pacionos  qiail  iccnorampca»^- 
liaad  dominosrcdibant  /.  /.C  dtLgntuH^ 
bcrt.  to  11^.4-  lnfi.de  fiiaejf.ltherfm. 

Dcditict).  infimum  hbertaos  gradu  ob- 
tinebam  4iit^  £fc»f.illocumqi  pcf^ 
iimaeratcoaditio$.)bi.A(A!tfair.^  tbatm. 
Dedititioru  w,  i  ti  q  u  i  r  Vl  pi  a  n ' !  s ,  mmero  funr, 
qitipaen.t  taufavinSt  funt  A.domne  qnibm  ve- 
fttgtjfcrtptAfueruntt  quipropter  MMMirir- 
ti ,  notent^qiu  mmti  funt ;  ^ «Mtf  tmtti 

fantnftm  mpm  Mfs  tl^tfffmm-^^ 

mt 
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inttmct^Qdimetmt&ifiierimttdtin^qiu-  nouiHiims  conlbcutionibus  eficcluin 

tpio  mti»  mmmtfifim,  Et  Qtius  filr.  t.  eft.  Sanc  iplemec  luftinianus  clace  ar- 

S4f.i.  que  per/picue  proficecurin  ^.fin,  Inflit. 

Dediririj  funt ,  qui  poft  atlmifla  crimi-  dt  Itbntin.  manumi/Tos ,  erli  luftam  ple- 

iu>  Aippliajs  rubdiu  &publice  pro  cri-  nam  6c  eandem  plane  libcruccm  con- 

rainibasaefifiintymitm  qaomm  6de»  (cquancur,  quam  habet  ipie  manumi^ 

veiGOtpoKqu2cunque  indicia  auc  igne,  fbr,hanc  camen  difTerenciam  adhuciittec 

auc  ferro  impxeda  wnc  >  vt  deleri  non  manumiccencem  &  manumiilorcm  re- 

poiliiic.  liiiqui,quodiUe  licingenuus:  hic  vcro 

Deieciore  antem  con^iiicMie  hos  fii>  libeninus. 

i(&  quam  Lacinos ,  iidem  anAores  cra-  Carceram  in  Nondla  Confticutione 

^        dunt :  primum  cnim  Latini  modis  ali-  7^.f.)?w.omnc<;,  quikmanumifTbribus  li- 

quoc  ciuicacem  adipiia  poceianc,  quos  bertacem  conlecucijuehnc,ingenuicace 

Vl{Hanust0JtiS{H£/.enumeiat.  Detfiotil  donat  his  vetlMS :  r^atmm  emmmttm' 

veronullo  modo:  Lacini  commcrcium  rt  mgera^ttt^glim ,iu»  pn  finffiles di c*- 

habebant,  Dedidri)  non  habebant  :  La-  tero ,/ed onmet  deincepi  qat  libert^rem i do' 

cini  qua:  acquuebanc  fibi  rccincbaiic ,  imimminiermt,vtbMcmagn*mqujndMm<i^ 

quandiu  rupecfticesetanc:DedGtitq.veco  p$tertdm  targitaem  ne^ii  fidneSii  ddij' 

miuuapacronis  aoquireban^iefteVlpiai  odmm. 

OOttt.io.Rej^ul.  adeoqiic  nominc  tantum  luraitaque  ingenuitatisomneshodie 

&vmbralibercacis  hruebancur//.C.(^((^«  conlequuntur  hbertini  ,quamuis  uige- 

ditMbtrt^teU,                        •  nm  non  iinc ,  cum  ilh  ingcnui  dicancur , 

Cctetum  hanc  diAmntiam  fiftnlic  qui  Ibcim ,  quam  primum  nAdfimt,  li-' 

Ittftinianus  Impcracor  duabus  confticu-  beri  (imc 

nonibus,vna<<f  Dedttttid  Itbertate  toU.  al-  Scd  hoc  rurius  fic  accipiendum  ,  vc 

cera  de  Latuui  Ubtrt.  teiL  acque  condi-  ingenuicacem  conlequancur  manumif^ 

Qiit,vtoninium  libertinonim  vna  ellet  fi ,  fiiluo  iute  pattonorum ,  quibus  8c 

eadcmquc  condido  &  omncs  plenam  honor,  &  rcucrcncia  &  opcrx  deben- 

confequcrecur  hbcrcarem  ,  fiercncquc  cur  ;  cjuanqij  .m  ha:c  patronus  in  nu- 

ducs  Komani  i.  fin.  Infittut.  de  Ubeni-  nunuilionc  hbercis  rcmicccre  pocue» 

«K.  nt: 

Refcrt  aucem  hic  Aucor  nofler  quod  Vcnim  quchaAenus  cli<^a  funt ,  lu. 

..     cum  antiquis  libcrris  dcditirijs  affimta-  ftiniani  Imperatoris  coiifticutione  de- 

ccm  habcanc  lure  Saxonico  mlba  ilh,  mum  cifcdtuineirc,vcomncs  hbcrci  cl^ 

quivocuitdr  iaffcn  quali  relidti  in  pro>  lent  dues  Romani,ac  plenam  libertatem 

uinciafiiiA4r/iaiL^ctllM:(Ct|f  &lHfr.i,  con&qucrcntur ,  lilis  gt  niifrmie  aduer- 

Mrtit.      ibid  quiain  prouincia  dcuiifci  (ari  videtur  l.i7.ff.de  Jiatu  homtn.  vbi  Vl- 

rerra:  coiendx  rehdli  iunt ,  ne  prouincia  punus  id  antc  luiUnianum  D.  Anconini 

m  Ibhcudincra  rcdada  ipfis  vidoribus  Liipecacons  conlUcucione  effe^m  ci^ 

eflet  infiruAuola , &incuJta  relinquerc-  (eicnbit:inorbe,inquiens,Rjomanoqtti 

tur.  Derehquis,  qii.x hicprolixe  iob-  runr,excon(litnnonc  Imp.Antoninid- 

iicirdc  opensRuIbcorum,infTapicnius.  uesRomam  ct^ecUiunc. 

crai^abicxu:.  DoncUus  i.  Covment.iS.  putat  Vipia- 

LitJC^      Hodie,  aic Aneor,  ex  Infttniani  a>n>  num  vcllc ,  cos ,  quifiiblmpetio  Roma- 

fliliitionemanumiinonem  non  amphus  nofcre  fiierunc  condidone  hberi,  ne-. 

fiotte  bbentnos*  ied  ingenuos.  Q^pd  quetamencondidone  gends  Aicrinc  d- 

S   3  uc$ 
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ucs  Romani ,  omncs  illos  confUcucione  vbi  Paulus  iu  fcnbi^:  apud  legatutn 

D.AmoninickiesIlonunos  eSSc6tos«£-  PnMonlulis  ,  poftquam  vfbem  cft  e- 

iejadeoqtBeconfticudonemD.Antoni-  gredus  ,  vindida  manuniinere  pc^o- 

ni  non  pertinuifte  ad  libettinos ,  vt  qui  mus,  (ed  3c  ^p"^  1fg**"«"  ^**  «*****iimff- 

fcrc  Scomni  ex  parte  liberi  non  Rieriat ,  tcre  pollumus. 

fedadfelos  tugeniios»  iia n  onnes  tn-  t.  Accedit Jiiiicquodquzcunqae  ja- 

qcuui  qui  in  urhc  Romano  iimt ,  Hue  ri(clidionisfunc»camandari  poflint  /./. 

Romjc  nati  cireiu,  (iuenon>ciues  Ro-  prmc.ff.dtofic.etm,cuimandar.eR  tunfdUl, 

inani  diccrcntur.  £t  ita  quoqtte  laco-  manunuilio  autcm  ell  luriididbionis  & 

ims  Cuiacius  4.  obfj,  & Anton.  Falud  quidem  vohmiaiic  U,ff.dt  pjfic.  fmm' 

dSBJtrMtMmkhimelqimtr»  intecpce-  fiiL  quodcca  poceft  Jegvo  pcoeonfiilia 

taiinir.  mand.ari. 

Nihil  porro  intercft  quando  &c  vbi  3.  Deiuque  cum  poHit  lcgato  Pro- 

Hac  manumillio ,  adeo  vt  &  in  nanficB  otHUtdis  icgari  lurildi^o  concencioia  /. 

magtftcatus  manumictancur  (l-rui ,  vd-  tzM^fic.proecaf  mulco  magis  pocecicd 

uri  ciim  pritor , aut pr.Tfes, aur Proco?>  lcjniri  Iurifdi<5bo vokmtaciaadqBamm». 

lul  in  balticum  vel  in  thearrum  eunt ,  numillio  Ipedtat. 

racio  eft ,  quod  manmniilio  (ic  volunca-  Vcruntamen  huic  iententiz  repugnac 

riaeItuil3i&ionis,hoceft,eiiisqu«invo-  Ufde  effu.  Pr9e$iififL  m  qua  Maraantis 

k:ucs  cxcrccituc ,  hxc  qiiippe  n  btuis  lo-  exprdle  lcnbit  1  apud  lcj:;an.im  procon- 

corumcxcrccri  potcfl,vtiufcat'C!uibus  li>^is  ncmiiiem  in.immucrcrc   polTc , 

dicctur.    Moui  ctum  manumiliioius  quu  non  h.  bc.it  lunldictioncm  tolem: 

varif  Cunt  quorum  pcaecipuos  cecenfi:c  addunt  iniupcr  pn>  huius  alRnionis 

Im^imoi: in  ^.Multii  t.InftitJilibertmu.  confirtnacione  alia  etiam  argumcnta» 

Ec  obm  quidcm  plurimum  intererat  primo  inmitu  valdc  rpcciofa  ;  (cd  mihi 

quomodo  aiiquis  nunumictcrecur  ,  prior  illa  Autoris  nolln  lcnccncia  atn- 

quandoquidcm  quivdceiifii,vd  vindi»  dec  ;  quae  minime  euccricur  pcr  ea* 

Aa,  vel  ceftamenco  nunumiccebeuitur,  qu;c  in  contrarium  ^  Cuiacio  &ali|a 

cir.cs  Romani  c(ficicbantar  :  qui  vcro  didcnticntibus  profcnintur  ,  qutbus 

per  epiftolam ,  auc  incer  ainicos  ,  aut  iatistcvi  m  trMlat.i.Ubr.i.qudfi.w,  Vtf 

conwttii  adhibitione  manomicceban^  rwr.  icnr  CniAr  9ii§9kamm*  Vbi  vt'- 

tur  non  ciues  Rgmani ,  ied  Laiini  cffi-  dc. 

cicbajitur.  Qua  tamcn  Latinoium  6c  Non  (blum  rnitcm  manumidlonc  IjtUf^ 

Dediticiorum  dit&rcntia  iubbu  ,  pa-  (iunt  kberi,  ied  quando^uc  ctiani pto-  > 

rem  referc ,  quomodo  cdd>ietnr  ma-  ptcr  libectatn  £morem  ipib  iure  ube^ 

numiifio.  ri  cxHlunt ,  quod  accidit,quando  herec 

C;ctcri:ni  r-Tnurntfuoniim  qu.-cdam  iullii>  manumirrere  ancillam ,  inea  ma-^^ 

fiebat  piju.u:ui ,  qua:d2in  coram  m.;^i-  numittenda  moram  lacit  :  nam  tunc 

ftratu  ,  vcluti  prxtore  ,  (iue  praf&Uo ,  qui  cx  ca  edam  antc  manumiJionem 


4ducftio       fidnc  cocam  .magi(b:am  eiuQem-  naicuntar  ,  liberi-&  ingenui  ium  \ 

queatttorirate,iHadxccbaturficripcrvin-  vii.'eliccr  mora  hancdis  hbcrt.as  impc- 

didlam;  Scd  vcriim  hxc  manumiilio  ct-  diatur     non  (olum  ancilla:  ,  fcd  p.ir- 

liuzi  hcn  potucrit  apud  lcgatum  Pro-  tui  quoquc  ipiius  mora  h^rcdis  nu«;e- 

cenfiiliK  ,  vaUe  oontrouec&m  eft  f  ac  Hocprodicum  efttn^.$j(,^Lir>Mr 

A^rmar  Autor  noftcr  :  pro  quo  &li^eim.  hntdAm  in  qua  Vlpianus  : 

dt  texnu  m  Uj^S-i^tJftiimm^.  YmiM.  ^timfutrtt  tftKUfi»  mJUtumfiff* 

bbtr* 
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Hertjfewmm  fofft  tfl,  canceptHs  &n4- 
tmfit  ,M  fim  fatri  exifidt ,  &  cnm  fU. 
uMom  kigtmum  mfa  ,  n^kBam 
Matt*  &  Ven  &  Imperurore  mjlro  MimA' 
W  Augufio'  refmptam ,  cur  non  m  roturn  pr» 
mMMmtft  biubabeMitr,  vt  vxordHcl.iJunm 
fecAa  f  JHH  wunim  fk  titffltmt  ingemm 
9^,tm&*xttftmd  f^iifum  fit  tt^' 

nuttm  nafci. 

flufre  anjim  ditere  etfi  pater  hwm  fut 
n  tmfJm  fortii  fuerit,  emm  mmtr  mmm 
in  UbertMt  fiitkttKtlufft  ipfiqnt  mo- 
tMi  f*ffiu  eii,  funm  tumpatrt  nafcttxem- 
flo  (Mftmetrum  parenrium ,  cum  quibm  re- 
Hjt.  Irgo  fiuefofiea  ftH»  mt  f^  mtnm 
MaNMMrMMr »  rte^  mm  i»  fttMat, 
fiue  Mire  dtt^firk  ,dtfimtmbmtiit  ,fimm 
exifiere. 

Idemque  a^ric  Impeiaior  Akxaa- 
ilcr  in  /L  ^^CdeJkUtmmmf&trtA  livo- 

luntatc  domini  in  libenare  eft  morata, 
cuiiicleicommiilarialibeitas  rclida  (oit, 
iecuiuiain  Sdutn  &  Cbnllimtiones  ad- 
id  perdnentes  >  ciais  Romana  fii6bin- 

gciiuos  pcperir.  Sed  fi  nunt^ium  ab  ca 
hbcrtas  pcncaclt,  libimct  Hiipiitare  de- 
bci  i  cur  imcrcii  progeniti  cx  ca  icrui 
liint. 

Idcm  fauor  libcrratis ,  qui  longc  ma- 
xunuscft  ^.fin.dt  donjt.  crTcat,'/!  cum 
oUm  lcgc  ifclu  Scmu  ncmo ,  exrra  vin- 
di£bm  manuRiinere  poflh  ,  nifi  an- 
uum  lo.  cotnpicl^  ;  nodie  CX  luftini» 
ani  conftiturionc  manumittere  queat , 
qiuannum  i8.attigi(&  annmn  17.com-> 
pleoit.       JnAtfflT*  fidhi-t»  tmfb  «m- 

Sicctiam  cumcertiiscdct  modusfcr- 
aorum  m  reftamcnto  matmmittendo- 
nimdefinituslcgcFufiaCaninia:  Iafii< 
nianiis&hanc  legem>vtlibercariinimi- 
cam,  Tuftulit  tot.  tit.  InftitMl^ 
fMfi4  Canam  tol' 
bndtu 
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RESOLVTIO  THESIS 

ffUWA- 

T   Ibcri  oorfo  liomifK;»  \ cl  liint  fui,  vel  Lit,  A. 

aliciu  mris :  al;cm  luris  llim ,  qm  ia  . 
poteftatefimtvd  dominocmn  >  velpo- 
ceiitum  princ.  Inilit.  dehisqui  fut  vJ  a/iemi 
i i.friiu.ff.tod  itt.  A^bi,  cdinomen  po;c- 
ftatis ,  tam  dc  poiru,  qium  domiuica  po- 
teftace  gcncrice  piaxlicccur^fiuiuidum  ta> 
mcn  cft ,  iftam  prardicationcm  planc  clTb 
a'(]imiocam ,  cum  ius  illnd ,  quod  doinii 
ni  lubcm  inieruoS} rc(^ius  dominium , 
qiumpoteftasvoceciir,  Olimlaneidem 
ptope  iushabuitparcrin  libero»,  quod 
dominus  inlcnios:  ficur  cnimdominis 
inleruos  compctcbat  iusvitaciJcnecis  §; 
jbi.b^dtbitqmfiu.  ItaquoqiparencesiJi 
Iflieros  lubcb.uu  vitq&  nedfrpow&tem 
arg.j.ii.ff.de  Iib.cr  pofthum. 

£c  ficut  recui ,  qmcquid  acquinmc ,  id 
omne  fiiis  dominis  i^iumnc :  ita  quo- 
que  fili|  olim  quarcunque  aoquirebant » 
ea  (iiis  acquircbant  parcntibiis  prtncip: 
lufiir,  qkib.noneJi ftnuijf  fiueie  tefimtn-> 
tam. 

Sed  hodiehoc  iute  vctmor,  vt  pater 

non  habear in  li hc: os  vita- ac  nccis potc- ■ 
ft:atcm,ledmodci  -.Mni  dunt.ixac  caftiga- 
cionem  Lj.ad L.PDmpei.  dt pumctd.  iiam  U- 
beri.implius  omnia  aoquirant  pacend^ 
fcd  vlumfruLliuri  dunraxat  aduemicio^ 
rum  priiu,&ijAidLt.fet  quat ftrfintn^ 
atquir. 

•  Saneincaufispublids«Boceftoflidjf> 

&  muncribus  pubUcis ,  fitiusfiuniL  &iil 
parris  porcftarc  cxiftens  ,  pro  parrcfa" 
mil.  habetur  ,  ica  vc  patru  pojtellas' 
iKMi  attendatur ,  necin  'con6iaatiO' 
nem  veniar :  icreitim  PompontiB  in  b 
^  ff.de  his  tfai  Jiii  vei  aheni  imit  fuut :  fi" 
iius  ait  tamilus»  inpubkas  caufis  loco 
ptttrisfiunfl.  ludfetun  velutrvt  magiftra->' 
tum  gcracvt  tutordeCUC  Et  Vlpianus 
iAUi4*fi»^  /  fifftlltml4*  frircip.  f.  aif 
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SCTrebcU.Jtquu,  'n\c[mt,filmf4intli4(fa  & 
mdgtfhdtum  gerut ,  patrem  fuummtmm  €0 
p9tefi4tt,c«gen  poterit  fuj^edm»  Afemem 
hsreditatem  sdtre&  reftituere:  nam  quod 
ad  lus  publicum  acuiicc  nonicqiuciu  lus 
pocciUcis. 

Htnc  quoque  Alricanus  fcribic  in  £77* 
de  tud>(if  i  y  paccem  pofle  iudicem  haberc 
filuim  luum. 

£cenu\i  hlius  in  officio  publico  con- 
fticutus  duplicis  fiiftiiiet  perfbnc  confi- 
dccacionetn :  nani  vcl  confidcracur  vcuc 
magiftratus  &  pcifona  publica ,  aur  vero 
couiidcracur  vc  tiiius;prionraodocoa- 
fiitecanis»  fiiperior  eft  pone»  dcin  pa^ 
trem  poceftacetn  habec ,  ipfiimquc  co- 
crccrc  poccft  d.Li},^.fin.  ipfiqueapa- 
crc  honor  debccur&  reueiencu:  acpo- 
tttaon  ladone  ooiifidencus»fiibeft  pop 
tri,  ddemqiie  oboempenre  &  omnem 
lv>norcm  acquc  xeoerendam  cxliibcxc 
dcbcc 

bpoceAttepacrisfimtliberi,qmcK 
iiiftisniipoisfimc  ptocread ,  velquiad- 

opud  Hirir  ,  vcl  denique  <]ui  fiint  lcgi- 
cimati  prmc.  infla.  de  ottr.  foteSL  ffme, 
inSam.  de  ddopt.  &  $.  fin,  hOHtmJk  JSm- 

fUk, 

Arcur  Hbcri  exiuftis  nuptijs  procrc- 
atiinjpacris  duncaxac  &  non  eciam  m  mar 
cris  unt  poteftaie  ^.fiemin4.Uifi.  deddeft. 
qucriiur  /  £t  primo  ifta  adducinir  nr 
tio,quod  olimfamini*  in  perpcnu fii' 
erint  cutda ,  adcoque  &c  ipfx  in  poce- 
ftate  exticcrinc  cutorum,ac  confequen- 
ter  aBos  in  potcflate  habere  non  potu- 
erinc :  ied  n.TC  ratio  parum  vidctur  cC- 
(c  valida,  cum  abfurdum  non  iic  cuni, 
qui  iub  cura  akerius  c(l  poceilace  libe- 
cos  in  poceftatc  fiuhabcre;  docet  hoc 
peripicue  exemplum  minonim ,  item- 
quc  prodigorum,  fliriofbrum&mcntc- 
capcorum :  quoarca  non  obilance ,  ncc 
impedicnie  iitacutela,  vel  pocius  cuian»- 
U,po(TcncfiKminghbcros  in  iua  potetU- 
teiiabcscvtiaceamquodh€(diecaaoifta 


ISPVTATIONIS  II. 

pcnuus  deficiat ,  6c  camen  nan  ma^ 
beioc  inpoceftateeriammim  habeatnui* 

tcr  atqucolim  habuic 

Vcrioricaq;  vidccur  alccra  ratio  ab  Aur 
coreaifignaca ,  quod  lAi ,  qui  cx  iuftis  na^ 
icuncur  nupcij  s ,  pacris  fcquancur  &  non 
macris  fiuTuiiam  Ai^;.$./im/£«.j^Afi«£ 
figH,  cui{ancc(^ifcquenseiMibcioinon 
dlein  potcllatc  matns. 

Necobftat  quodlibcri  nutremiequi 
dicunnir  U^-ffMS^tu  UmmMtMitJt 
ingenuii :  nam  hoc  fit  legc  quadam  natu- 
ra: ,  non  potcftatc  aiiqua  luns  ouilis  d.  L 
24'  qualis  cil pacria  poceiUs  f.  x.  defMr, 
fueff.  Neque  ex  eo ,  quod  d^,  libeio» 
non  eflc  in  poceftate  matris  ,  rc€te  in- 
fcrrurquodiurc  Romano  quarrumvio- 
lctur  dccaloei  prxccpcum  ,  ncc  cadem 
renerencia  idanque  honor  matri  iu- 
bcacur  ii  iibecis  cihiberi  i  qui  pairi  de> 
bctur. 

Contrarium  liquidcm  texcibus  eui- 
denrilfimis  refcUitur :  nam  in  U.ff,  d$  m 
mwocdndo.  diacur  vnam  omnibus  p^ 

rentibus  leruandain  clTe  rcucrciniain. 
Idcmque  ftabiluur  quoc^uc  ^cconiirma- 
tnr  tm.  ttt.f}.  de  ohftq.  fuur.prdft^ai  ncque 
poceftasifta  patrucx  reucrentia&  hono- 
re,  p.ircntihus  dcbitis ,  xllim.itur ,  (cd  a- 
hos  habcc  ei^cchis ,  vx  jumc  dicc  cur.  £c 
fimc  fi  ei ,  in  cuius  poccftatc  non  fiinc  li- 
bcri  reuerenria  ^ropterea  &  honor  non 
debcretur  jConicqucns  forct  nccpatri, 
quandui  iupercft  auus  parernus.a  hbc- 
hs  vllum  dcbcn  honorcm  vliam  reue> 
renriam,  vUum  obiequium.C(miequen8 
criam  clTcr  nullam  reuercntiam  dcbcri 
parna  hho  cmanciparo  :  .n  hoc  in  iurc 
noilro  cuuli  Romaiio  abiuidiiluuuici 
cft. 

Hxcauccm  poceftast^pnm  paicntea  j/mx^ 

habent  m  (uos  hbcros,  propria  eftciui- 
um  Ronianorum ,  quuiali|  non  iunt  ho- 
mines ,  qui  talemhaoeanc  in  liberos  po- 
tcftaccm ,  quatem  habenc  ciucs  Ronu- 
sd%,i,UAitfmmfttJ.i4-^bkfm  fuhei 

4U(l§ff 
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Hi2J«».Veram  hoc  ipfum  5i  mulris  in  dubiu 
reuocatur&diferte  ncgatur  quodpatna 
poreAas  fit  ciuilis  ac  ciuium  Romano- 
rum  propria,tumquiain  Lipf.f.de  vtrb. 
figntf.  filiusfam.dicitur  N  AT  V  R  A  clFe 
lub  patris  poteftatc.  Et  filij  dicuntur  non 
folum  N  ATV  R  A/cd  ctiam  adoprionc 
ficri  l\.deAdopt.\Kcm(\\xc  N4turaimperium 
patri  in  liberos  competcrc.  Arifi.4-  ^thic. 
Et  denique  iura  patris  naturalis  diuino 
nexucopulata/:/o.C</*<ft/o^f.  tum  etiam 
quod  aDj  quoque  populi  habuennt  po- 
tcftatem  in  (uos  libcros ,  non  minus  at- 
que  Romani :  tum  dcnique  quod  obe- 
<iicntia  liberorum  erga  parentes  luns  fit 
gentium  L2.ff.de luftit.&turt.  Eademque 
diuino  etiam  lurc  parcntibus  debeaiur, 
Deut.20.frou.i.  Ephtf.6. 

Ca:terum  ad  concilianda  hic  contra- 
ria  fundamcnta,&  ad  fpcciem  inuiccm 
pugnantia,quidamdiftinguunt  intcrpo- 
tcftatem  patriam  &  ius  poteftaris  patrix ; 
ita  \t  potcftas  ipdi  Ht  iuris  naturalis  o- 
mnibufque  genribus  ac  popuUs  com- 
muriis  :  ius  autem  patrix  poteftatis  fic 
propnum  ciuium  Romanorum  diil.  §. 
fecundo, 

Alij  difijnguunt  intcr  poieftatem  pa- 
triam  &  quaUtatcm  patri^  potcftatis , 
fiuc  formam,  vt  hic  quidem  ex  iure  ciui- 
lidefcendat:  illa  vcro  exiurc  genrium, 
\  el  naturali. 

Alijdeniq-,  diftinguunt  interformam 
patrix  potcftaris  &ciurdem  onginem.fic 
vt  iila  cx  iure  ciuili  fit ,  haec  autem  cx  lurc 
genrium  dcfcendat. 

Verum  omncs  hafce  diftindHones  ali- 
bi proiixe  rcfutaui,acpotcftatcm&ori- 
ginc  &rorma  eiTc  iuris  ciuiiis  dcmonftra- 
ui ,  rcfiitatis  contra  (cnrienrium  funda- 
mcnris.  Viie  d.trMll,2.q.tjitbj,  Variar.rt- 
folution. 

Qupd  fi  itaque  patria  poteftas  ex  iurc 
ciuiU  Romano  fbrmam  uiam  habet  atq; 
originem  crahit,pon:o  quafntur,  annc  ex 
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iurc  (cripto  fit^  vcro  cx  iure  non-(cri- 
pto  fiue  confiictudinarioi' 

Et  moribus  illam  intwdudam  efle  di- 
(ene  Vlpianus  affirmatin  L8.ff.de hu  qui 
fm  vel Altem  iur.  Etfi  enim  pacna  poteftas 
inirio  lege  Romuli  eflet  introdudfa ,  tc- 
ftc  Dionyf  Haiycarnaf  liku.  dntiquit,  Ro' 
iKML  C.4.  poft etiam  iege  ii.tabb.  confir- 
mata,cxadis  tamen  poft  regibus&pcc 
lcgcm  Tribuniriam  regijs  legibus  fubla- 
ris,iuspatna:potefkatisolim  confiftcbat 
iniure  vita:&neas  quod  parcnribus  in 
iiberos  competcbat  Ljin.C.  dep4tria  pot.f. 
u.ff.de  Ub.&pofthum.ytv\xsn  hoc  patri  poft- 
ea  fiiit  ademptum,  &  conflitutum  vt  pa- 
triapoteftas  magisin  pictate  quamina- 
troacate  coniiftat  Lyff.adL.  Vompeiam  de 
^4rr/«</.  Idque  optima  rationc  quoniam 
&alias  prohibiu  cft  priuata  vindidba, 
nonell  pngulu.ff.derer.tur.Lio.ff.de  luriftiict. 
&iure  diuino  filius  inobediens  iubccur 
apatrcadSeniores  duitaris  duci,qui  in 
ipfum  fentcntiam  fcrant  & ,  prout  meri- 
tus  eft  ,  animaduenant.  Et  quanquam 
Bodinus  contrarium  propugnet  &  ftam- 
atjiusiilud  viiiacnecisaRomulo  olim 
patribus  in  liberos  conccftiim ,  male  illis 
.ademptum  &  m  vfiim  hodic  reuocan- 
dum  elfejeius  tamen  fiindamenta  refiita- 
.ui&oftendi,quodiurc  opiimo  a:qiufl[i- 
maque  rationc  iusiftud  vita:&  nccispa- 
rcnribus  ademptum  fit ,  nec  c  re  publica 
•clfe  id  dcnuo  m  viiim  TC\iocixi.d.tra^.2.q. 
ifj.lib.i.Varutr.iurit  cmlit  refolitt. 

Loco  itaq;poteftarisiftiusvitacacne- 
cisj>arcnribus  hodie  datum  cft  ius  mo- 
derateiiberos  caftigandi&  coerccndi.Aj. 
C.  dtpatr.pot.  Effeclus  deinceps  patriac 

Eoteflatis  eriam  hic  erat ,  vt  quicquidfi- 
us  acquircrct  hoc  omnc  acquiret  paren 
tibus  inftar  (eruorum.  Sed  hoc  quoq;  ita 
hodie  teporatum  eft,vtCaftrcfia  &quafi- 
Caftrcnfufilius  fibi  in  totu  ac  plcno  iure 
acquireret,aduenritiaquoad  proprietatc 
nudam,itavtpatriinlus  duntaxat  bonis 
vfusfruAus  pcr  filium  acquirctctur. 

^      -     T  Infu- 


Infifer efftdofr  pans  iOiiis  poceft»*  fiuecaais»  fioe  incetttis.  Venmi  idiMMi 
ns eftquod  BliusfainiLfine  con/enfiipar  neniule  cxpedicum  videniE  in  iure  no*  Qmf.iT'^ 

tris  non  potcft  nuprias  conmherc  ,  pr.   ftrcqaodaitliiftinianuc ,  eumqiiicxtra  Anquttx 
lnfiir.de  mft,  quod  tcliimeuu  coude-  lcgici(nun»nucnmonium,  patre  incerto,  rr4  ^rjfri 
tt  nequic  fmt»  infiitut.  qwk  tm  eB  ftt*  fiiedi:txeaiiatus,qu;  concopcionis  tem-  nmm  ma 
.w^ftcufidm.  &  qui  ali)  (unc  effedhis  pocefiieatlibea,paiTus  auccm  andlUvmMii» 
pacri«r  potcfl.itis  ,  hinc  indc  in  iiire   ingenuum nalci.  }ioccnima<.]uibu(clam  n-*- 
recejiliii.  Ad  cHcctum  patiix  pocclla-   iu  dubmm  Ecuocari  iblct  obicqucntos  tm  eti,q 
tis  non  cef«ro  ms  diilrahcndi  Ubccos  cacioncs.  tmftirt 
.Gu^mndentc>scxcau&fiuiM»deegeft»>  ikPnnicrenimVlpbiiasICtasiniTj^-/tfrr«4^ 
tis  j  qiMndoquidem  idem  hoc  ius  ma-  menrisrir.j.$  /ainli2cverba{ctitkeii&ciA«yiM^> 
rnbus  qiK>ouC0OinpetCCC>(l9CUiin^/nS'   quimrccontrttlletnatrtmonionafiuntur,cvn-  ingeiutm* 
cUt.  Ub.  I.  q.i6.  itpttem  tfmpm JjntLaur .  m  bu  vero,  qui  ncn  f 

Inpoicilaceparentninfimtliberitex  l^amtimi^mitm^ttimiK 
iuflo  macrimonio  naa  Li9.ff.iefiMMk9*      2.  Idcmquecontirraacidem  Vlpianus 
mi».  vbi  Celdis  ait :  cnm  legitimtC  nu-   vn  Ut.ff.de  ftjtv  htmm.\h\^\x.,fiei\qHttxttp- 
pciz  fadx  iunc ,  pacrem  iiberx  icquun-  jH$iu^t^tvmeftt,dqu*&igm  tmerduium 
sur :  vulgo  quxntus  macrem  lequiruB:  df',  cmm  ttmmm  fdrit,  &  m  fMeftsH 
iequinic  marrem  ,  non  quoad  potcfta-  j»<trrtf ;  qfiibuaverbishaudobfcureinnui 
tem,  fcd  quoadllatum  &  conditioncm   vidcnir:  ii  ci.qiii  non  cx  inftis  nuptii^ 
£24.  vhi  Vlpi.inus;  lex  inquit  ,  naturx    conccpcnt,  .iqii.i     ij^ni  hietit  mtcrdi- 
hxc  cil vcqui  naiciiur  llne  legiiimo  ma-   dum.non  parcrcauuiiiR.omanum,6k;m 
ccunonio  *  matreni  lequiiiir»iiifilexfpe-  potcdatc  pacris. 
eialifrsliiidiiidadt»  Etlanecuiusalcenus      3.  Eandem  plane  regulam  ccmfinDat: 
qu.im  macris  condirionem  fcquerccur  fi-  quoq,  Caiu s     i.lnjln.tit  4. 
Iiu$,qmpacrcmuuilumhabail/.i»j£»«ij^       4.  Acccdic  ius  rano  taiis  emdens  » 
eidmtmuipaL  qaodicilicet  vul^  concepci  cnatris  coif- 

Hi  igicur  vt  fuic  liberi  ,  requiritur  vc   (Ucionem  ftquantur  Li^f.ikfi4tu  bemaf»- 
.  8c  matcr  ftierit  hbera;  fcd  annc  lufJici-   vtqui  non  polHnr  patrem  monftr.uc  L- 
ac  vc  macer  concepcionis  cempore  hic-  Li^iLttr.  nccakam  nUi  matctnam 

ni  hbcra,  an  verorequicacur  vc&  tem-  on^ineia  Lt.  ff^mrniic^dl.  matcr  aii- 
poce  parcus  &  intermedio  sempeee»  icmnonaeftiincturex  concfpdone;  leil- 
quod  interccdic  inter  ccmpns  concc-  c\y.v:m8ccdition€  Ldff.eoif.i.iS.f.quMi.' 
ptionis  &  partus  libcra  fiicnt  anccp«  dies  le^*t.  vndc  icquitur,  illum  non  in- 
&  dubia  cll  qua:lho  >  quonum  de  ea  iciljgi  cx  macre  hbcranacum,  accoultf- 
ICti  videnwc  plaae  contnria  fajpfiC  quemer  necHbenimdle  yqui  ex  eaiBp 
le.  tuseft,qua:  conoi^iciomsquidemten»- 

Ftcnim  rmpecaror  lUftinianus  in  pr.   pore  fricrithbcia,pactHiauiem-ieiupoiC-' 
lnpt.de Inwm»  aic,  ii^nuttm  nalct ,  fi  anaila; 

«s  maoe  ubeni  mfiacnr  r  quocuiupic  f ;  Denique  inprimis  hnc  periinefrvi> 
amdtai.temporc fu  hbcra,adeovcfitem  dccur  L^.ffquihiiMdUtertMemprKlm, 
porc  conccptionis  fuericlibera,  ccmpo-  cuius  hnc  aic  lCtus :  hitquo<fu»dd$idA  im  • 
.]£^arcu5auccm  ncancilia,tuhUominu9,  eH  Mdltbertatem  preeUfmandt  ttcerttia,  qiu 
.qmcxandllaiialcicur.,  ingenuus  ncitd-  mtmmrt,  qmtwumr  2o:mamvtnirfife pa^- 
que  aic  proccderc ,  cuiufcunque  cond^  cS»  «Mf»  tmfttrtfinatmis  eim fiierint.  Qnc 
■anisfiicrit0«n»finc Jibcr»/iiif  (gninv.  Brofijtovidtntiirfnauifirftcdcnioiiftra- 
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XC,ntfmmgaanm  fir^  fiquidem «lii-  cocitttem:  imo  allegui  aoh  ddiecefiib 
IfglTinA  ttucrimonio  fuerit  iinnis  ,  o-  graiii  pcma,  in  quoainque  certamine» 
jnnino  rcquirivtmatereius ,  non  lolum  \  hi  Ic^ibus  litcpus.  /.2.  ^.ip.C.devtt.ittr* 
£Oncepcionis  icmpore  fueiu  iibcra^  lcd  tnuU.  pr^lercun  vero  hpc  ui  loco  *  vbi 
«kmdCv^aytm  nuxime  cempoxe  pac-  videmas  k  Biftiiiiano  Xmpecatoce  fiiiP 
Xa$.  ^  conccarium  exprefle  cor.Hiturum 

Pso  contcaria  camen  (cntentia  pro-  Sc  approhacum  diAfrmef.  InfiiuitJim» 
ibittnonniinasfirma&iilulkuiucisce-  genuit, 

SaxQOxa»,    (ecundum  refpondeo :  pximo  il- 

NamprimQ»qoodnacusamaaetem  \sanb8.fieSaulimki.tmhacfem- 

.poreconcCDtionislibera.rcmport  vero  ncrc,vtqa«nonloquanir  dc  illa,  qnc 
partus  ancilla,  enanili  cxrra  lcgirimum  tcmporc  parrus  anciMa ,  fcd  qu« 

matrunomiunritnatus,mgcnuus ficte-  f^^^^^  dcportata,  exindeque  non 

ibcurcxpcellelmpencoclafliniannsm  libmaccm,  fcafolMm  ciuiutcmamifc 
^Jemgtmm*  n^.mkur.lKSk,de€^fJimiim.  Deindc, 

X,  Idcmque  clarc  conhmiat  Marcia-  ^j,^  loqueretur in tcrminis,  arquc dc  illa, 
nns in  Ls. ^.2.ffMfiMU  bomm.\hi  ut:  in-  ^^^^  ccmporc  partus  fiicrit  ancjliaitamcn 
gnmfiM ,  f«f  ix  mart  Utera  wm  fimti  ^^^^^^ ,^^5  concludcrct, fiqmdera 
fi4luitemmbbaMmfii^mtm^^nA-  argamcntam.qaodinaede&micar.eft 
fittur ,  bcet  dnctJU  conctptt.  Et  e ctntrMrto.fi  i«,ntcariolcniii  dedoaum ,  quod  con- 
Uirsc0»ceperit.deindeMCtiUpan4t,fUciut  ^atexras  apecios,  VC  nocum  cft,  oiiiiL 
mm^qmn^jtm^likerumiufiiimtiiitma,  concludir. 


ii0mift9temefity  mtrit^.fmdtfenie' 


Aci  quartum  reipondetuci  editionis 


Utc.ymmmMeetmm.v^mnw'  ^^r^f^^^.r^^ 

"'VDcniqifkirprohacfentcntia^quod  f"'^,^^rT^1^K.^r 

inJlbio(«W««^picnda  fcnccn-  "^^^     ^l^^^'^^'^^^     ^"^«^"^  ^'^^"^^ 

^fiuJlibcciad.  Ecgoall«i.eft  pW  ^,5'^P°^^  concepnonrs .  At- 

OTda.   NiWoWSbus  fuperiSribus  quc  lioc  taas  pcrlpicue  l.gndicactu» 

l^ondsZ  i^opinibae  addi*-  luftuuaims  m  <Ua.prtn,.  cum  Mtraanus 

^gumenasfwpnoDopniowwHHr-  -^^^^^^^^^^^^^^ 

Ad ciux  refpondentonidam,  ilUwo-  g»»"'? » ftceciamfi  mater  editionis  tc.n- 

J.X^^"i^timL  porefUentanalla,  hanc  rat.oncm rcd- 

fiiperior  fententia  fit  v^  non  ^em  dunt,quo<icaia.musiuau;s  nondebeac 

infpcaahumanitatc&icquitatc,  luxu  iiocenet,qwmveiicceelt 

.quam  vccior  fit  poftecioc  opinia  Ve-  Ad  qmntum  idpondemas:  qoodm 

jnuifiUlien vQitfic.  putarim  priorem  o-  allegata  l  j.  diatur ,  natos  ex  ilU,  qux; 

mnioncmnullibiiD  iurc  noftro  ftmdari,  vcime  ie  palfa  cll ,  ieruos  ellc ,  id  fuigu- 

ficc  probari.edamatgumenaspco  caad-  lariter  m  odium  mattb  ,  qux  ob  pcc-, 

auitis.  o"»  paccidpandam  fc  venicc  cft  pat-, 

Adpcimnmeaim&tecriam«cfi>on-  ia  intrododam  cilc  :  qux  rcfpon- 

4eo :  fragroenra  Vlpiani ,  vt  &  inftitu-  fio  iuuarur  co  ,  quod  in  dtSi.  L  s-  dii- 

tion6sOMj»nullampciiinKmficcriaa-  ccimen  non  £iciac  I C  T  V  S  mccc 
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iiteet^lMivtfjninaiubasohfte^  fii&legirimkberediim,yhiy\pianvsdi. 
dcccfHc,  mommc;  (ecte  pronondac ,  pod  decem  menfes 

Qupd  fi  tamcn  partiis,  0(fVauo  men-  morns  namm  ,  ad  l^idmam  heredia- 
_  ienatus,iitvitalis,commumscll&:Phi-  cemnonadmitti. 

lo(bphomm  &  Medicorum  (ententia,      2.  In£z^^^«/i^.^^^A«m.i5demum 
.  cmniegitimum  nonefTe  :  fingc  ergo  vi-  hcrcslegitimuseft»  <)uipo(lmoRemie<' 
rum  iam  diu  abfiiillc ,  Sc  donium  rcuer-   {btons  in  dccemmeiuiDas  proximisnar 
{um,ibiquetriduumcfle  commoratum ,  tubRierit. 

^olbnodum  reccfElIe  itcnun,  iimulier      3.  Idcmquecomprobat/jf/;./>r.^i(/S- 

mtno6bnammen(empanai;>&viiiatfi-  4aemm.6iertM, 

lius  ,  a  marico  concepcus  ncm  creditax:      4.  £x  hoc  ip(um  confinnac  qooqueiE 

Menochius  cadi  fp.  n.^g.  vbi  ramen  mo-  vU.CJefidekcmm.ltbtrt. 

oecmagnamin  hoccaludUigenciamiU'      5.  InN««r/&i  j^.M/.2.didclu{linianus 

dids  requiri ,  vt  confiilat  Phi&ibphos  0C  nonefle  poiEbile  vt  poicas  ediins  vnde- 

Fhyficos.Ita  Ilatuunt  Gellius s.NeSjltne.  ctino  menle ,  poft  monem  matiti >  fiteK 

i6.  Plutitchiis,  Ut  f.depLuit.Pli^bfifk»^*^-  marito  dcfundo. 

Curc.  lunior  C0nJU.ii9M.17.  Caccerumquod  etum  vndccimo  mc- 

Obleruandum  tamen  eft  (iippucatio-  ielegidmus  parcus  nafcacur,  videiui  his- 
nemiiltusodaui  menHs  inidamcapere  tatimiibusprobarL 
nondebereprxcileadicnuptiarum,  fed  i-  Nlcminit  A.  GclHus  hh.  cjp.  16. 
adicconceptionis,(idiciturpartuso(Jia-  Roma: fccminam ,  bonis  atquc  honcftis 
uo  menfe  nacus  poft  concractum  macri-  moribus  non  ambigua pudiacia,in  vndc- 
nonilmu  dmoinenfepoftmaritimQnempepeni^ 

Nonii^eftnspartn$qainfic]egiiim\  fe,.D»Hadnanam cania cogniu,  deae- 
dubium  non  eft.  uiflc ,  in  vndecimo  quoque  menfe partfi 

De panu  decunelln  idcm  communi-  edi  pollc  j.  idque  fe  nattterc  >  aic  Gellius»'. ' 
^Aacaicar,&efthsciencentiadodiffi-,  tequifidsvererum.PhilolbphotfidcMe^ 
mi  MedidHippocracis//^.ifry?^fiin./i4ri'..  dicorumrciucntiis.. 
Eaque  in  legibus  ctiam  noftris  exprcfle      x.  DeindcHippocrates,Ari(lotelc<;a- 
approbaca  eft.  Nam  ita  in  d.  /.3.§.  vU.ff.  iiique  fummar  authoriutis  Phiioioplu,, 
w/Sur  &Ufftim.  fcnbu  Vlpianus :  peftde*  mtilieres,aiunc,interdumetiamvndecim.  ' 
eem  men/es  memk  lutm»  fuet  eiieuttetttrsd  menfes  vccrum  gererc» Geihus  d.  loeo, 
Ugttiirutm  bereditatem  ,  ex  quo  colligitur      Egoillorum  lcntcnti^ftibfcribcndurrt 
per  argumcntum  a  concrario  fcjifu  ,  ellc  cenleo ,  qui  ftatuutu  natuin  iub  ini- 
quod  in  iure  nuib:o  cfl  fortiiHnmm,  cium  vndcdmimcnHslcgicimum  e(Ie,fi 
qood  naras  dedmo-  men(e  admittata£*.(ci]icetmenfis  iOius  vndectmi  comput»- 
ad  legitiiium  heredicacem  :  nam  fi  nec  dofiatnonSttemporemords,  fedktem- 
decimo  menfc  nams  eflet  lcgitimus ,  ad  pore conceptionis ,  vr  fupputationem fa- 

2uid  I^us Icriplillec  POST  decem  men-  dendaiii  cik  mo)Knc  picnquc  dodhillmi 
snatomilleeitimnmefie.  ^  ISd  Meiibch.  d.Ci^u  jQjfc4;<Andr,Rawchp 

Q^^mPt  vmSimeftri  parcu  magna  cft  ban./4rr...9.^Jir^i. 
ATperr*  co"^ouCTfia>yinim  &is  icgilirousfiMn      Et  hoc  vtiquc  confirmnnt  omnes  ilB' 
vndtcime  ^'^'■'^  cexcus ,  qmbus  ailcniur ,  quod  natus  poft 

firitfit  U  P'^  le^^timo-haberi  non  de-  mortem  patds,men/e  dedmo,  icgitimaft. 

f  beat,  videtnr  de incc noAto dicendam.  fit,  quia qaimoctaiis  eft  dcctmomenie 
uP<xxmmiimii^^i*fmidrim,f4t.  poftmononpactisyiUenatuscftinmen- 

T  3,  icvn- 
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fe  vndccimo  computationc  a  dic  conce-  aIs  Ihr  vns  berichfft,  ids  »m  IhtnmM 

ptionis  hidba ,  cura  dies  coucepaoiiLS  &  DMmfidg  ruuh  Mubaelu  tm  WMnff vndacbt- 
dksroQitisinaririnonjioflmtconaure-  z^fahdtrjmljmitxMBfimfclmeigfcr' 
xc,(cdplcrumquemancusantcmortem  r^tiniiniS»  Lmiur^i^ldintn» 
diebusaliquodadgtnciaiuiuminhabdlis  dtr  smbeml^gmmm  t  ieffen  vveib  filgentt 
(ic  den  Achtvnd  z.W£Htzjgften  MonaTstag  lulif 

Qupd  camen  ica  Umitat  cura  lacobo  ttnKindtzja  Vi  eithdcbt^vndaytenBerubt 
Menochio ,  Andieas  Rauchbaic »  quod  iM*iiMr 4r«>Sa»4j.  VV*ehat  mtxMta, 
fivir  rcacvalens&fanus/ubitaneamor-  gfs  dtr  iLmn  jirmareifet ,  ScbwMtger 
tcextindhis.vcl  occifus  fucrit,  etiam  alte-  ^sngen  ,  vnnd  ntm  z.weiffel  vorfiel ,  obfot- 
10  die  vndccuui  mcniis  partus  cditusllt  che  Geburt  vor  Ubelub  zjuibten.Demaacb 
ie^amus.  jprechtm  mr  nmJknttt  DIX  &€,  mt 

Ad  ccxtus  itaqugoonttario»  cefponde-  ttgcbt,  ditmiitHefe  Drey  vniwrtxi^  /F«. 
tur,  io  illis  hoc  (bUun  ncgari  quod  natus  cben  ven  ^it  an  ,  als  der  Eheniann  wegge. 
die  vndccirao  poft  morcera  fit  lilcgitim'*,  zjoien,  bu  4Mffdcn  Acbt  vn4z.wantijgfien  tag 
jioneoama^»  qnod  nacttsdtevndtoGU  lu  fjdrejilninitrrantnt/^,  nmddiefitttfmi. 
mo  poft  concepcionem  pro  iUe^amo  tndtrui»  Monat  vnd  ^ntn  tag,  wan  auf 
babcn  dcbcit,  Ted  illumcirelegirimam  jtden  Monat  drnpg  tage  ,  vvic  difa^s  bii. 
Confirni.irc  potius  folidiflime.  bcb  ge/chuht  ,  gerecbnet  atistragen  ,  »dtr 

Illud  tamen  cquius  vidctur,  vc  qui  dU-  dagUicb  indie/im faB  atfjedtn  Mtnat  Heim 
ne  fiib  inirium  vndedmi  raenfis  veW  rndtctMittzJ^  tap  mnd  it»  fhmdi»  >  mm^ 
ttrimoantiieciiiido  dic, pxol^rimohap  eth(\»r  Memung  vnuhnen  femfolten ,  dtch 
peatur.  derfelbe  mehr  mt  dcn  zehen  Monat ,  Se  hi 

Nam  &  Hippocratcs  docet,  incerdura  tagt ,  vnndetlul>e  n  enige  Mmuten  macben^ 
vfitvenitevt parcus certis decatifisadvn-  Tidgents  vm  dtm  StebKiAtndmUmurfdk^ 
deciinum  menlcm  difteratur ,  auc  cene  jes Seihsvndaebtt^fien  labrs,  ats  derMann 
djfferd  videatur,  cum  ramen  lciriciinus  vv.dtr anhamkomnien ,  bis  auffdtn  achtrnd 
mcnfibusdcceracouftet.  DcmoiUlracc-  :ivvanttjgfieH  lulif  ,  jieben  vnd  :.vvantz.ig 
nim  eodem  modo  tardioccs  parcus  fiib  VVmhmrnd  vitr  Tagfeindt»  rnndalfo ,  /^/. 
inicium  vndedmi  menfis  acadere ,  quo  Ti^e,da  dtr  Mwataufdrtjjig  Tage  oder  wa» 
modofiibinitium  (eptimi  menfis  fiunt:  auch  der  Monat  Seiin  vnd  z.wanz.tig  Tage 
Tardiores  aucem ,  aic,  cauias  vccas  elle  12.  jlunden  gerechnet ,  dttftlbe  fabs  Monat 
duas,vnam exparce-mulieris,fifofWtum  ^eiin^hen  Tag  vnd  12.  jiundm anttragm, 
Concepent,cttm maiorcexpanemen&S  tndaberim^etbttnmtrdntt »dat mKindt 
dcAuxcdnc ,  quoniam  ad  ccmpus  parrui  im  anfang  des  Blfften  Monats,fo  wol  ancb 
vfitatum  addi  eos  dies  oportet ,  pcr  quos  im Jiebenden  Monat ,  esfej  im  anfang ,  Mit' 
ianguis  expurgari  confucuc»c,  hoc  cft»  teloder  zjttnde ,  an  feinm  Ebren  nicbt  mag 
In  fingulos  menfes  ccmos :  Alteramex  g^tbmTmdtn.  Dtrtvfnigm  tgtgmbgt'. 
parteviri,  cumiemcnhurrudius^CXCCe-  mtber  Themann  fuhdes  Kindts  als  ein  Vat- 
mento/ius  tardius  concoqu.atur.  ter  anzjmehmen  ,  vnd  daj^clbe  vor  das  fei- 

£ciuquoq;mDica(tcripWitcbj:r^efi  ne  ^eri^nnea  vndt  T^erforgen  »  Jtbt^ 
de  vndedmeftri  parm»  iadicatqm  fuifle  iy. 

aunoi^t^p.  dieiy.Maij,  &.innQS{^.vcdc  '  Pcaetechasdidte^ctiamcaulamon» 
de  femcftrircfertactcftaturRauchbarus  natara  ,  cum  mulier  menfem  dimidii- 
d  q.  ^4.  fcncencijunq,  his  vcrbi»  coocepta  tura  quo  concepic  pro  uucero  corapu» 
iumiu  t»i  mm  arimciifriftiniitaciojao,  e» 


Digilizecl  by  Google 


*                      •      t>t  IvKt  ET  Statv  Pi&sov.  Thesis  V.  l/f 

lCrtoWo  dic  conccperit,  odo  rupcnorcs  '  E^uideiHvaria:  dchac  iC«ctaniincer-yf^4f/4l»- 
inuulcs  forc .  quos  umcn integro  menfi  '  tiimiem!eitdae.Pdmo cnim Baldus exifti-  tuimft 

acnibBni;  bm  veCo  G  ffluUer  eflx  drca  maepnefimiidebece  priori»  marid  filiu :  fattmfi 

plcnilmiiuin  conccpif,  dimidiaciim  hi1c  iciquc  proptcrea  ,  quod  cnni  inrc  ciudi 

•  '  («eiircm  pro  inrcgro  computct,  gclU-  ni4'Cia;  int-ra  aiimim  lutlus  vetit.t  lint 

domi;.  dics  iupaaddtt ,  adeovjucvide-  piopccr  Cmguims  turbationcm  /f/vr»- 

'ftinarvticnnhgenafe  Viidedtomenfibus  »mi.t.f,Jtbit^»it,a^iait.lddKcoTaF- 

''HotoTtutUkfi.                    *  picnda  lit  bcnignior  interpretatio  pfo 

Olim  jrsAotf Jtr/^wapud Komanos mirf-  hlio ,  vtcx  nupcnv  conccflis  8c primom*»  * 

tis  hullc  dccocatam  6c  ornatam  pnmlc-  frunomo^  cenieaiur  dlc  natus. 

' ees  qood  inteifit  Reipubliaer  eam  Sed-haaccaaonemiioii  po^fiickMu' 

'  compleri,  anipltfbti  duibi&  'l^timc  habei«,  atc  Alqacus,oim  in-eo  nos le* 

n.uis,  cxtra  omncm  cfl;  controucrham  quamurca(u,quoIicire,aciurepcrmitt<- 

policum ,  nec ignotum cuiquam  cilcpo-  te, poll  raortcm  prum  mahcividuareii- 

teil,  niuiuris  Romani  (ItitnpcttiifinniS.  daadlecundnm  macrimooinm  nanfiic:- 

Hinc  quamcur  vtrum  duodedm  l&eriit  vt taccam  qood  Sc  hodie  inte  Canonicb* 

imincribus cxcufcnt patrimonialibus.  vidua:  Ibrtm  alij  nubctc |>enntCtaCUr-  «^- 

Excularccommuiniei  llatuunt, moti  fin,txtr.deftiund.nupt: 

t  24.  C  de  decmvn,  vbi  didcuc,  quod  fi  Alii  verOi,quos  iequitur  Aucor  nofter, 

'  '^rdbcsrio  paier  fit  duodedm  ubcco-  cenfiietunr  rccundr  imrid  filium  praeiU- 

cum, honeftimmamnncrumquiecedo-  mi, rurn quia in huinsdomo,vicinis(ci5-- 

nctur.  Contrariam  vero  opinioncm  am-  tibus,  lit  natus.idcoq,  in  huius  iurisquafi 

■plcditur  Fachincus  poli  IJaidum  ,  Kc-  polIcflioncconftirucus/.G4i/«»^./</fiMfc 

'Mffiiil^&Cbiiarrttuiancpenennsin iL«.  '  &p9B^tt.  L  6. ff.de  hk  qmfiu vH^^mimm.' 

t}m^mmm4,ff.  dt  vjcar.  mKmn  l  n^m-  tum  qiiia/ecundo  bttic  imputandum  eft, 

fto  f  ejud  muntra,  jf.  dc  mumr.  &  honor.  quodnimis  properc  vxorcm  Iianc  duxit,. 

f.Cdi  mmtr^m  fmtmoH.  i  1.  C.  de  tumquia  m  coicndo  s^ro  dmcms  perie- 

%  ik  mmerp  Oer.  vbi  didcur  k  munc  «iiliriyi  Bttiii]^^  verifimileiir, 

iittsUberornmnninetum.nnOaiii|«iefb>  eani^^adto  feftinanit,  velviuentepH- 

icexcufkionem.  moviit>aliquiddclibafle.  Atque  hanc  s5- 

Add.L  24.  c,  dt dtcuriombHi,  rc(pondc-  tcniiammitat  Aldamsmaxime  adiuvari- 

turillamloqui  de  dccurionibus.  Dcindc  eo,  fitemilieneopcimi  maritifiliusefftc: 

loqui  de  mttneribus  non  patrimonialib.  prxtericus ,  tanqnarafiiuor  fuftfaiendi te*: 

fedper(bnalibus,quibus vcrbaifta  hono-  ftaiTicmiiibefiiaMliB|(||^^  f  /mirA'^. 

■  tatiuima  quictc  conueniunt.  Et  dc  pcr-  4d  TrtheB.' 

-    fi)nalibusoneribusacdpiendusctiameft  Angclus,  K^usaliasfuitemporiseni— 

totilHh  L  fempeffi  immftmm^fMim  diriifimusv  opinatur  propter  inceiricudi*: 

'^immimitdt.              '  '  nem  pro  vtriuiqae  nlio  lubendum  eft-' 

iQTtt:!!.      Si mulier mox  a  n-ioW e  mariti  ad  fecu-  &  admittendunr  ad  •.triufquc  hcredit»- 

gnfimur  dasconuolctnuptiasj&deindeleptimo,  tcmi^ ficut&fcruas  quandoquciurisco- 

ba  iMvilkbiSrfir^kjmomenfepariatj.c^  mento^duonmfdoininonimiiitblidumt 

fimmiM  panusede  iudicari  dcbcar ,  vcrumprimi  filifle  iocelli^anr  L  dmfmfjf,  de bertdik 

*3tr7<fc<f'defurifH ,  aii  vcrofccQndi  fiipcrftiti^ma-  mfittutnd. 

maftuK ,  ritiqua:rKur.'quac  ianc  qaatftio  non  cft  o-  AUi  quidam  cxiibm4r,  hcreditacesct- 

^fifti-  rioia,  ll:d  maximr  momcnci  fi  defuccdl  iediiiidenda$&  vcrittiqiie'lieccditarisd&-- 

m  1»  (InnrftrhnTHHnrr  intntnr  nridiimifliocfedindiMiw. 
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KeeepQOim^vetiocem&fminscon-  poflerioris  narid» 
fentancam  ak  ALciatni  lianceflelencen-  candum ,  cuius  fKicmdcktmuasepa^ 

tiam  rcgiiHs  iuris  vt  proptcr  incerricucii-  (cntarec.  Vcrum  de  hoc  iam  dicctur. 
nem  hhus  ncutram  nabcac  heredicaccm.  Huic  vidm  cft  auaritio  illa>  vfu  (re- 
£x  hac  r;uionc  quod  par  lic,vtriu(que  nu-  quenoiEnia»  an  ne  ut  cena  aliqoa  £iiar> 
ritircipedu  prxlumpdo ;  incer  paies ve> .  tUNUSfWobado? 
ro  nullafic  «ctoria,  quod  ipfum  tamcn  Etquod  lit  certa  fiUationis  probado» 
intclligendum  aiunt ,  niii  aliqu*  conie-  cxinde  probatur,  quod  films  m  iurc  no- 
dur^in  aicciamparcem  vcrguic  ftro  cccnis  didtuc  in  /.  /.  $.  ^cim.  ff.  deO'  " 

PecnisGiM$nittsad£6«iw.^jML U.  &de»i.  Sk  vbt  didtur quodfi  pa^ 
<^tfiiftacuic,  iudiccm,  tanquam  virum  rens,  qui  ncgar ,  muliercin  cx  Cc  prs* 
prudcntcm  conicdurishicvcrifimihbus  gnantemcfle,pra:mi(cntcuftodcs,  non 
vu  dcbcre « nec  cogmtioncm  luam  ad  v-  cog;i ipliun  fihum  agnoicere ,  nili  vere  fi- 
nam  conieduiam  aoc  •probarionis  fpC'  lius^}  -vndeliqneCy^piodficaliqiiafl^ 
dem ^aHeffnitheatsJiJikmjFdttenik  cioniscecta&  vcca  pcobacb»<pioftcn- 
Quinctiam  inccrdum  cert.T  pofTant  ha-  datur&dcmonftcecuraliqucmvercluu* 
beri  probationes  quod  piioris  maria  fi-  edc  filium. 

lius  nofic :  qaidenimfimarituspcr mot  t,  Idem  quoque  coUigititrex  t S»j^St 
.tiuntempotisamemorcemittamabftte>  iiMiiwMML  vl»didtur,quodisfitvenis 

rit  8c  pcrcgre  vitam  cum  mortc commU'   ac  certttS  patcr  *  qucm  nuptiae  demoa- 

taru,  tunc  lancfilms,jpoltcamrccundo  Itranc 

macr imonio  nacus ,  ip  h  adTcribi  non  po-  V cruntamen  quod  non  fic  vcra  Sc  ccr- 
tcntLfiBMmfJe  bUqtdftti,  ta  filiacionisprofaatio »  ficis  euindc  Ijfifift 

Quid  ctiam ,  fi  conftat  maritum  antc  ffidchisguifui.  \'ndc  hquet  quod,  aliquem 
mortcmahqu;uidiu,pcTir.cnlcsquatuor  huius  clTc  fihum  prdbatu  fit  plane  inj- 
vcl  quinquc  non  concubuiilc ,  uifirmita-  pollibilc i quis  cnim  cclUs  deponec,  inu> 
te  intemenience»  vdalia  caufii»  vcfiipfi  Ueremcxmarico  fiio  vd  eo  qno  cum  c6- 
forta/Iis  mulicrcnuucci^  decubueric,  vd  «nbaic,  &  non  cxalio filium  illum  fuum 
fi  ipfcpatcrfamiLeavaletudincfuerit,  vt  conccpillc  ?  necinag^inftciim6isidde- 
genaare  non pocueric ,  iftc  qui  in  doroo  monilraripotcric. 
nams  cft>  quamttis  virinit  jfienribnsfi-  <^circafic  ftatnendum 
iiiunonerit.  illimo  cercamiliqaam  &  indubicatam  fi- 

•Ponamus pr.Tterea mariram prxdefu-  liationisprobationcm finiphcitcrimpoC 
■€bim  dcaepitx  fuilTe  ztads  ica,  vc  adge-  libilcm  elTe  j  &  dc  ea  non  pollc  nili  cx  co- 
nerandnm  inhibilis  'Videretur ,  ^num  :kdhiris  &  pcaeTumpdonibus  de  iihaaonc 
crit  argumentum  ,  filium  poft  raotcem  'qaidftatni. 

ipfius  in  alrcro  coniugio  cx  muhcrc  na-  Nec  aduerfatur  quod  in  textibus  fiipra 
tum,  ipfius  non  eilc.  L  qutptum.  ff.  it  addudis  fihus  dicitur  vcrus  ,  item  pa- 
bb.  &foUbtm.  Dcniquc  probahilc^ric  ter  ccrcus  :  nam  fic  didcur  fihus  vc— 
argumentumfif^vtuoadhucprioremft*  ms  &  pacet  cetius  oc  conieftiiris 
rito ,  figna  quzdam  concepdonis  finl^  ptaefiimprionibiis  iuie  pcobaris  9c  ad- 
fcnt  &:(epdmovdnonomenieparaise-  miflis. 

ditus  clleu  Simihccr  non  fadr  ad  rem  quicquam 

Poftcemo  Alidr.Tiraque!.  U^e  7.  Cja-  C4f,  fa  tiut  txtr.  qui  filtf  fint  Ufftam>  vn^ 
mAia\  num>  fii  Aatnit ,  hoc  cafu  noflro,  dc  putat  Couamiuias  paccrc  quod  filia- 
quodubiiati|^yinimfitwsficpaoxis«iia  riodwbus  tdtibuspcobaripoffic:  nam 

ini- 


Digitized  by  Google 


"De  IVRE  ^  T   StATV   Pfilts^MARVM  TrtBSh   V.  ijj 

iitifto  tcxtu  matnmonium  &  dcfponla-  liationis  cxindena(attir,fiqiiistr.idanis 

do ialtem teftibus  probatur  ,  nonedam  &cducatusabaliqaofucritvtfilius;njni 

•      *    filiano.  tuncpr^fumeturhKas,  ctfi  polleapatcr 

Qfi?         Argumentavero  ,  vnde  prxfijmprio-  negaueDtfiiume(TefiiiuiTVi»r^.fi^,ltf.«/r. 

Qu4tt4m  nes&coniedurjccipiuncur  hunccllcil-  deprobat.  vfque  dum  patet  contrariuni 

/«f       ijus  filium,variacadducunturquarumeas  probarit.  QuodramcncxiftimatCouar- 

ttSwd^  duntaxat  nos  reccnfcbimus  qu«  tnittre  ruu.  proccdere  duntaxat  rarione  quiili 

prdjum  fiiiidatx  fiint.  podemonis  filiarionis  ,  vtis,  de  quo 

igiturprimaacprarcipuaconic6^u-  quiritur  art  filius  fit  ,  in  pofreffionc 

ta&prifiimptio,quodfiliusexvxorc  di-  ifta  dcfirndatur  quod  filius  fic  Hlius  ;  ita 

citurelle  natus  :  naminde  coniidnir  ac  vt  fi  filius  hic  rcus  fit  ,  defcndcndus 

prxfiimitiu-  eundcm  ex  manto  quoque  fit  aducrfiis  adborem  ,  donec  is  probet 

cius  efie  natum :  ifta  vero  prjefumptio  filium  fiium  non  clTc  :  quoad  efTcdhim 

fundaueft  m l  jibum.f.  dehitqutfui  veU-  proprictaris  vero,ait  Cou.jrriiuias, cx  tra- 

Uen.  turUfunt.  in  qua  Vlpianus:  Filtum  eum  darionc  ifta  &cducationc  fob  filinm  noii 

dcfinfmm,qmexvtro &vxore eiuttt^cttur.  prifiimi ,  (edaliisinfupcrconiedluriso' 

£thanccoiiic6hu:amnonfi}iumre(pi-  ptrsertc  :  vndefi  filius  agat  pcritorio  iu- 

ccrcquafi  poireflioncm  ftliationis.ledct-  dicio,  ex  hoc  fimdamcnto  quod  filius  fii 

iam  ipfius  proprietatem  i  atque  locum  Scmpronii,aitnonfufficcread  hoc  Jlc- 

habcre  ctfi  eo  tcmpore  ,  quo  ifteconce-  garitradbrionemiftam  &  cducarionem, 

ptus  eft  ,  confiictudinem  habebat  ctun  (ed  cura  <ra  alia  adminicula  dcbcre  coii 

adultcro  :  nam  adhuc  cum  filium  prarfii-  currcrc. 

mi,aitMcnochius  prdfutnpt.ss.lib.i  Fun-  CircrumlacobusMefiochiusaiipraf- 

dainentumhuiusconftitiutineo  ,  quod  di<fbmiftam  pr^Efiimprioncm.locum  fi- 

bcnignior  &  fauoraliiiior  pnfumprio  bivindicarc,etiamfiagatur  in  iudicioue- 

fiimcndafitin  duhiocap.  "Eflote  de  R.  litr.  rirorio  ,  vt  fiquispcrithcrcditatem  ubi, 

Vndc  ctiam  Baldus  alibi  dicit  ,  in  dubio  tanquam  filio ,  dcccrni :  nam  ctfi  in  iudi- 

porius   prxfumi  poflibile  honelhim,  ciopcritoric  neccllefirprobareritulum, 

quam  pofHbile  inhoneftum :  atqui  fieri  fiucdommium  Ug  (um  resCod.  de  probat. 

poteftvtfihusillemaririfit,&:tamennu-  attamen  noftro  hoc  c.ifii  fiifficerc  pro- 

KrCitad\j\zcr:iLMiles.^.dtfunffo  ff.4aUuI.  barc  quafi  polIcfTioncm.    Tum  quia 

deddult.  Cum  igitur  hoc  cafu  mulier  8c  qu.ifi  pollcflio  in  iuribus  perfbiulibus  fa- 

cum  viro  &  cum  aduitcro  confuctudi-  risopcrarur  ,  vt  is  leueturaboncre  pro- 

nem  habuerit ,  prarfixmitur  filius  ille  na-  bandi  /.  circ4  Digeji.de probat  fccm  in  rca- 

tusexmarito  ,  Sc  fauorabilior  fitproco  bbus  hg.ficuti  fi  firuir.vi>idi(.  Cumigi- 

intcrpretario.  tur  tios  in  uinbus  j^crfbiuhbus  vcrlcnuir, 

MonctTamen  idcm  Menochius  hanc  dicendum  cfl,  fufhccrc  illam  qua/i  pollel- 

pra:fumprionemnonelTeiuris&deiure,  fioncm",  tum  quia  hac  quafi-pollefllo 

quacfitptubataprobario  ,  nccprobario-  non  repugnat  ongini  &  primo  Ititui  fi- 

nem aHam in  contrariumadmittat :  nam  liationis,imo  conucnit,cu pr^lumptio  lit 

qaodcomrariamprobarioncmadmittat,  filium  ex  legiiimo  matnmonio  clle  lu- 

camcit  K\z\ismlig.prtm.^.quem4dmodum.  tum  :  at  quoricnsquafipoHcfliononrc- 

Digefi.delib  4gr,ofiend.  d.  Li.  §.  idemaitleg.  pugnat  origini,  tunc  etiam  in  i>eritorio 

tert.§.fi mater  Di^efi.de Catbonianoedilt.leg.  iudicio  futhcit  ilLi  quafi-DolIcfno  ad  dc- 

filium.  6.ff.  deht^  jui  fuivelalitnitur.  junt.  mcnftrandam  rcm  ita fi;  h.ibcre. 

Sccundopraiumprio  &  conicdura  fi-  Ncc  igitur  ad  rem  facit  Didaci  Coiur- 

y  ruuiac 
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wuig^fitMbincimiiP  >.  <)iiod  neinpciii 

pccitorio  fit  necefltfia  probado  nnili} 
quu  Ikjc  faalc  ex  modo  didis  diluitur: 
deinde  <)uu  cunv.  cauia  poUcflioni&^ 
proprieaasfimideft4ii^cxoffido|K)- . 
leftaii  vidctur  onus  probaiidi  iniungefe. 
L  cum^Mtt.  DigtftJt  frtbdt.  fcd  hoc in  ca- 
(ucumiudcx  cognouic  fUium  ex  educa- 
done &ciadani  qpilpQlleflionem  pfo- 
bafle,  poteft  »  imo  dcbet  reiicere  onus 
prcbandicotin-ariuniiiiaducf(arium,qui 
ii  nihil probabit ,  ciHcict  vt  is  filius /itiu* 
dicio  fupcuor  L  filtm.  O^tfi.  itptksi* 
ibi  poft  Paleocciiin  fitfolNis  Menocbi- 

IIS. 

Tertio  filiationis  prxfiimptio  ontur 
cxfama:  hancenimiufficerevcaliquisin 
quail  poflHHonefiliaiiom«.conftiniamrt 
^notiensenunces<iifBcilit  eft  probado- 
nis »  &ma  ad  probzrionem  vclpracliim- 
pdoncmilifiiat  cx  communiDdUencqo- 
liaMenodiius&Couarran; 

Quarto  pcaeiumirurcji^is  filius ,  fik 
patre  fuerit  nominatusfilius ;  etfi  cnim 
regulahtcr  nommauo  non  Uc  lcgicuna  fi- 
liiDonisprobacio,  vtpro  ieg|iilacnilicla- 
cobus  Menochius  per  Ug.wm  Wf^ilk.kg. 
mndndu.Ctd.  aepToiat.  Iegjiequeprofejrto.C*. 
dtteftdmentuUg.  ams.Digtft.dti$tre  p4tr*- 
pu.  Cum  folanonunatio  bbndicnci  po- 
ons  gntia  ,  (^uam  vetitacis  nminfemfaf 
aMi/aprofcrn  ioleat  leg.  neme  Digeft.  dehe- 
redih  inftiuund.  Si  tamen  in  tali  aiStu 
1&.0  modonominacio  iAaprolaca  liicnc, . 
vt  nonnifi  filioconueniiiet  {..aut  nooii- 
naciogeminarafiierit}  ant&dbtedamin- 
ddenter,  filioprxfcnBc :  autquodpro- 
bcndumeil,  fitrcsanciqua,  exnomuu- 
'  lioncbisaflbns  piacfiuneturfiltKio. 

Ceienim  coniodarasha&cnus  enu- 
neiatas  dicit  Mcnochius  in  iudiciis  o- 
«inesiimul&coniundimdcdua  oppr- 
teie.  PtimoilLiincflcnacnmexvico& 
fioftfimul  coinnotancibus  St  (bcaci> 
tevidBit.  Sccnndofic^jMtce. 


tfkV-T  ATlON^It  IL 

Aetiadttumfiiifie,vtfiliuin.  fecdo  fie^ 

pius  nominacuni&  appclkrum  efle  fib- 
um.  Quano  fic  ab  omnibus  communi: 
&ma  &  vocc  habitum  &i  cicd  uum. 

Sed  quid  dc  ca  comcdura  ftacuen' 
Aun,quscjcfinnlitiidine  fiuki  &efligie 
dcfiimi  (blct,annepiirfiiinpiioncmfiwct: 

profilianone.'' 

Etfi  vero  non  dcfint  qtrihmcconic- 
Qaxm  muitum  tabuant  eamque  ccrciili^ 
mamfiiceie  piacfinnptionem  exiftimcnt»  r 
venor  camen  eft  communis  fincencN»' 
quodnccprobarioncm  fadat ,  necprac- 
iumiipdonem,  idqne  ideoj  quia  finiiljcudi- ■ 
BbiffinsGBnfidnmaginado  >  qacanip 
mnmuUensinipCbcondpicndi  articuk»' 
occurrir ,  aii  tantum  eft  viriur.  in  cum. 
foctum  qui  cffigurar  ,  vtipfiusrcicliara-- 
€tct  qtiaii  inuflus  perperuo  cohxreab. 
Q\]acxcau£i  iirpius  ohm  acddihrrpuo 
n  pifturiscundcrcntfimiles  ,  quas  ma- 
trc5  in  dcliciis.ipud  fe h.ibcbant.  Plu- 
tarch.  dtpUc.  pbUef»plm.ld>iqumt.fdp.dn^ 
4tam,  Idquoditaielttbeteteftaniril- 
!a,quae  quum  ^chiopis  cflligicmr,  qazad: 
leAum crac ,  in  concipicndcrfacmartcii- 
cius  inmcrccur  ,  jparcum  codcm  coloce: 
cdidir..  Namcalicnbi  D.  b&coi7miift. 
qoarftioi/  in  GeneC  dilbmicm  quandamt 
muhcrem  quTm.irirum  itidempari  for- 
mainuicundumhabcbac  «.filiumclcg^- 
cem  pepcfifle. . 

Qajc  qmira obeam  canCmadulceiii- 
nomine  vcliemcntcr  cllct  liiipcda  ,  ab  - 
ipfa  umen  culpa  abclH-  cicprchcnla  lit, 
-coniiho^'  iapienda  pixihmtiiTimi  ilhus  < 
mcdnd  Hippociads.  I»eiiimiu£Scpcr- 
quiii  ,  nunrincnbicalocxtacetian^ii» 
qii.rdam  pidura.pucro  rcccns  cdito  fi- 
milis :  atquc  ea  icpert.i ,  mulicrcm  ipfii 
eciam  flagicii  (iiipidonc  hbckauic  Philo- 
fi)ph'onimJibriidpafltindocent  ,  qus 
muhcribus ,  dinn  in  fcmine  condpicndo 
occupancui^oboculo&vcrfiuicur ,  in  iis 

«nagii4A. 
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TO^nam  elle  vim  zA  fcrrmam  fcEfui  im- 
•pnmcndam.  Qui  igiturfignaA:  tabulas 
Iibenter  apud  /e  habcncvidcant  nc  inele- 
gantes  ,  diffonncs  aut  monftfofas  v!las 
•patianturcoilocari ,  vthuiuiinodi  mahs 
obuiam  eatur.  Nemini  obfcurum  circ 
crcdo,  quid  lacobushac  inre  cxcogita- 
jit :  qui  cum  Labane  focero  pachis  ,  vt 
pccudes  ex  toto  grcge  nuculoiar  6c  ver- 
/icolorcs  fibi  pro  mercedc  adiadicarcn- 
for,  virgas  vircnrcs  c  diucrfts  arboribus 
dcHbauit ,  casque  cum  corticibus  in  ca- 
rcihbusaquariorum  pofita^  ,  ouibus  Sc 
capris  obiicicbat,qua:  illis  confnicicndis, 
foetus ,  pari  colorum  varictate  diftinctos, 
cdcbant.  Genef.cxpit.jo.  Nondcfiintqtii 
affirmcnt,mulierem  qnandam  ,  Carolo 
I  V.  Imperatore  ,  quia  m  concipicndo 
imaginrm  D.  loanniv  Baptiftx  fixo  ob- 
CQtu,a(pexilIet  ( qui  pellibus  indurus  pin- 
gitur  )  filiam  hirlutam  inftar  vTfi  pcpcrii^ 
(c.Ludouicus  Viucs ,  finqularis  vir  erudi- 
cionis&in  omnibos  dilciphnis  verfarus, 
Margaretam  Maximiliani  Imperatoris 
fiiiam  ,  firnbit  aHquando  narraffc  loan- 
niLainu(aco,homini  do£lo ,  &  Fcrdinan- 
di  Vngarix  Rcgis  Oraron ,  quemadmo- 
dam  in  Brabaniiz  oppido,quod  Bo(cun- 
duds  appellant  ,  quum  in  fiipplicatio- 
ne  publica  cuidam  ex  Diuorum  numero 
conftiruta,  nonnulh  in  ca  pompa ,  ( vt  ex 
vcterum  ccpsmoniarum  traditionc  fieri 
(olcc)  Angelorum,alii  Cacodxmonum 
ornatu  incedcrent,  vnus  cx  ilbs  pcrlona- 
tis  poftqnidiu  laiciuilict  &  tripudiairet, 
domum  ftatim  pruritu  pcrcitus  ,  cxcur- 
rcns ,  vxorera  corripuferit ,  atquc  in  le- 
flttm  caniedlam  vclle  (c  cacodarmonc 
imprargnarc  dixerit ,  quod  ctiam  perfe- 
cit.  Filium  fiquidem  procreauit.infcchci 
gcniofimilcm  ,  qui  Iimul  ac  nanis  eilet, 
exihre  &  curficare  coepit.  Ludouicus 
Vivcs  m  libroduQdcctmo.  4ug.  De  ctmtdt. 
Dti. 

Quo  cdam  (adc  qu»d  Plinius  libr./c' 
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ptim  htftw.  rtMtur.  capite  vndecmoCcnhity 
adulteramahquando  gemnios  pcpcnlle» 
quormnaltcr  marito  ,  alter  a<iiltero  fi- 
nrihsiaerit  &  cap  12.  fiibiicir  Plinius  qual^ 
dam  (c».npcr  fibi  fiiniles  ,  quafdam  viro» 
ct  laiciam  nuUi. 

Hinc  denique  rradunt  quod  adultcri- 
ni  hberi  maxime  fimilcs  fint  maricis,quia 
iimihiudo  ex  cogitationc  mulieris  ori- 
tur  ,  quam  de  aducnru  mariti  IblUcitari 
co  poriflimum  tcmporeilt  credibile. 
Quanquam  Alciarus  parerjf.  dMdecmu 
lcnbat.fibi  verifimilc  non  cfle  in  ip(a  ti- 
nllatione  venens  dc  formamariti  cogica- 
rcmuhercra. 

Secundo  fi  Ikcc  conie<Jkira  cftcc  lcgi- 
tima,(equereturduosfitnile$  Ghi  prxlu- 
mi  firatres ,  cum  tamcn  compcrtum  fit, 
duos  ex  chucrfis  ac  remoris  admodum  re^ 
gionibus  v(que  adeo  fibi  fimilcs  fiiii^ 
lc  ,  vt  vnus  altcr  credcrctur ,  cuius  cx- 
emplura  egrcgium  cxhibct  Arrcftum 
Tholozanum  quod  exrat  apud  Coran- 
um. 

Hinc  etiam  lcgimns  prouindalem 
qucndam  ita  Aagufto  Cxfiui  /imiiem 
raiftc  ,  \x  cum  Ronuc  eilet  ,  omniuim 
in  (e  oculos  trahcrct ,  cam  mirificc  Au- 
guftura  refcrcbat  :  quo  audito ,  Cacfar 
luflit  ad  (c  pcrduci  ,  eumquc  contcm- 
platus,hunc  in  modum  pcrcontatus  cft: 
<hc  mihi  adolcfccns  ,  fiiit  ncaliquando 
matcrruaRomar.^ncgauitiUc  ,  ac  lenri- 
ens  iocimi :  rcrorfit  adiidens  :  fcd  pater 
racus  (zpc. 

Auguihis  Iudcns,fii(pidoncmintcn- 
debat  m  matrcm  adolefccnas  ,  vclutab 
ipfo  ftupratam  .-  at  adolefcens  protinus 
cam  fulpicioncm  rctorfit  in  matrcra  Cac- 
(aris ,  aut  in  fororcra ,  nam  oris  fimillru- 
do  ,  non  magis  arguebat  illum  dleCae- 
iaris  fiiium  quam  fr  jtrcra  aut  ncpotem. 
hxc  Erafmus  m  Apopht.  Augulti  Cx- 
ians. 

V  z  Etfi 


Etfi  vcfofiiniliiii^|H)n  «igBjjlt  oibQonquUfiQxlihfiitlQiiqipAi 

non  ci  imputaxi  dcbcctv. 

res  agirur  apud  cos ,  qui  eode  mjoco  ca-  quod  uon  fiiit  m  iplius  potQQjm,  i^^.^rf 
moraiciKur  ,  &.conIUtvij;Hmmulitf»n.  tqacodii.PaausfoiK^A^;..  ^i-' ^ 

ilbuD  4e(ende^ianqi|nca(l«lwd^       Uan  quoqucjdicpjmaifn^ 

Inquc  £miIitudo  qds fcja coniedu-,  fm.C.iU  ffiimm  JlKui . ohwdQi^. ; 
ramnonfacit ,  (ed  qualemcunquefu^i-  quodpofthumusnafcens  itademum  ru-4» 
aonem  vt  fcribimt ^<:nod\. dfCd^Jf.  ^c.  pac  teita^iiaatiungatwaum,, ii  viuus  naC-~ 
MdnasR^.jprd/umpr.j^  '      ouiir.  &  nequc  ad  own^^wHW  vclp  todtg^. . 

2j^g^        Partus  monArofi  ac  portencoH  anne  uiodeclmct. 

libendiccndiilnt,quarrinir.''  NcgatPau-         Nam  diucrCc  &  (cpararx  qua:ftioncs;. 
lus  lutisconiultus  m/r^./^.  D/^^y?.  dtftittu  runc,.uipanus,quia£Lmonibwnvel  pro- 
tmMm' Non.iknt,  inquiens,  liberi,  qui  di^uipideclinat,parcnciiN}sproiitaaef*> 
Srcjt  {jp.CQQOSi&snMmhnilu^  conucc-  fiigiendum  illas  popiusr ,  quac  legeluli&^ 

$9tteth  fbmorc  prccrcmntur  ,  vcluti  fi  mulicr  Papiaunllosrmuconftjtutqquicoelibcm, 
ttji  jmt  nionib:ouuQ.4liqui4  aut  ^ricydi^olum  C:  vitam  agcxcnt,vcl  contrail^^is  uup[u.s  nul- 
Itlnidp-  nwUitv  '  l^.prolcs,vciuon.tot.numcto,qaotde^ 

ptlUndi?:   EHaKfieQnonpoteftvtlioininesdi-  ninaotur^vtquisesiieQwwBCocaaHUNi^ 
-  c9nmr.qmjcoQn»lbiniHm]|nniaiiigaio-.  capciep<^»  hic. enimqinlfnifiiiw|nc; 
ris  natiiunt.,  pammi  fiifficcre  ,  non  idcm  tamcn  pro-- 

SedHuicgrauitexadueriah.vidccuc  VI-  pandumcilc ».  fi.dcjui:cluiCceisAOiuscra-« 
punus  mleg.tis.de  V.^fifi  vbiittlccftiic .  ^jsrecifr-}  mpc  enpt 
qu«Ktali(}uis,fiportentofiuB.,.ve|inon-  rou^nftroliin  confidciaoononoffwot,..,; 
Itrofum,  vel  dcbilemulicrcdidcrir ,  vcl  Sicetiamli  quis  homincm  huiufino'^ 
qualcm  vilu  vel  v^^tu  Jiouum  non  iju--  dimonlirorum  occident,non,vt  homK. 
QWPjcjigurae, fetUkcoftsmag^s animalis,.  dditexx£tutL/imdf(tci/W'U.ffMJ^<^f4!filt^i 
^iam  hominis  paqmn  ;  quiacnixacflv.  hmdtbjttfiitntml..  .   y  iv 

prodcilccidcbcat  ,  &  magis  cft,  vtlusc         IJluJ  ir.dubitanuncft.quodfi  paxtui, 
quoquepaxennbus proltnr; ncc cnmi eft^   fc riTni humAnaadfit, atquc  ita  fcrmaxus 
qiiodiliisimputcanu;,  qux  quaiucx  pco-   juiur^iit^vtiiuxim^  Utui.copi^pctx^ipi^ 
tni«mt.(bo(cisobtempexai|H^^         rc4>ondeMtiquc  Mjci(^iw,(inai|jlli  lyrtHrj 


idjquod  faialitcr;icccife»  marri  Hamnnm .  ^ca,rcdaliquid,  defit,vcliii(icA*vtfi  vnir 
iniungerc  dcber.  ca  manu  vcl  txihv4  r^^r^lffiTifWjtVf^t 

•  £ccc.iucaiicmurexpi£iIcquodpar-  cpnnuncrctuc  • 
msiflOfaeptofi. » moofl&ofi. veldebiles b.       Idque  iiMf^^flBffvisiftPjMluij:  Sair- 
Wrent  pacentcsa  panis  orbitatis&car.  0!f,ioqnicns,qttijD^giwbtpo»»jliiwi>pw  r 
ducitatis^  ac  pcofint  marri  vel  patri  hhcr-    rum  ofticiA.ampUanij,,  aliq^^nu^  vtdc- 
tinar  condipoms»  ytcgLlegcluQM  iicrcnc .  tu^.c^d^«,^i4co>(i|fr,lilx^K<^4fHit> 
loti&Qai  ridnmflmwTs^  Qtt^noBvk  mecfibitHf;,  XirJL. 
denitvctum  quod  iiipta  md.L     PaolML     IiU)uoqMe.4^m,tf0eQ<flr  iikMipvnPkQ&  M- 
fuihit :  ttttt  t$:htiiihus,^ttgOsJmttmt  apueUationo  continctux.     tttm^tm.  Arp  cjf- 
bttiiugitlGKniproiredium  Ivfi.  dr  tuttl.  &  prq  luto  habctur.quoti-  hutnm 

.  Vcxuncamcn hatc rciponialuasccm".  c^s  dc.i^>io rum  i.Qmmo.do agit^t,  Vlpia-  libatriL. 
ililtprutniu.vulgo  concihAni ,  ytpartus,  nu%i^iiLWn^»ftniiieMfimr^hiii0^dlii^ 
quidciu  inouftiofi  non  habeantur  hbe-   tnnniiejftt ,  cttfioduttr\  quottensdt  fmm^t  ttoutt 
j^yQoalQcoitgL/iia^hjgxofitwtamcnma»  fJmfttnmfmisiirL^JtJldtJMmim,.  M4th 


4|pi  in  vteroeib  aMiMMa0|Nii^AwwM<i-   cacemfUam  dcferac,  lol  ludenus  vt  ia^ 

Hmrc&igtno' mrerttm  nttuxjit^:  ndm & le-  rerim  fufpcndat  liclacioncm , quam  non 

gtamdbtreduMaburc^uwuMr,  &fiB94t-  £olIcciiilpcndcrc,Unonhabcictuolliia- 

jOT»«ilgrrit(^^  Waxn  pto  nato>quoniam  in^icitlat  quis 

Wkl  26.ff.e9d.t:t.  il^/fibtf4fi0K^-    '  : 

Non  igicur  ob<^qaodputusnon&> 

dteMi^^a^^^^iam^Ql9.j|ii/^  ISfaiFTIO'  THSSIS 

iam  aatis  habcri  non  pofEnt :  nani 

iticll,  vcricorc mipcdU,ac pcocedit  T)Rqtcr libcros naturalcs,quos cx luftis  i^^j^ 

quandodcdaiiiaopolkfaauni<)u«ricut;^ac  ^  nuptus  Droeieauimus ,  m  potdl^ace 

uorc  illius-,  qui  &  honio&:  ciuis  fiitiuus  iMMWiinnoiiiiincaafitefi^ 

c(l:n.mi(^'narura<Sclexrcnijicrbcncrpe-  tfftatis  parge£i|g.^quoqne.liegjw>ll«io& 

caai«  «Scaixmuiuatur  mscum  aborcus.  adopao. 

>v  Alttimini  noiipta^ntqwin-TCBn»  EigitiiiMcib  liicabanso(ir»oAmdefi-  • 

nint,  nec  refpeifVu  aliomB.  pco  um  i^uis  ninir  I^plMffii,  fm  ftfcii  Minifcj  i  mfiw 

habcntur ;  id  quod  difeTtc  cxprciHt  Pau-  ritntes.velfi enuMmkfkH',  n  (pi^tmitf  n»- 

ius  m  d.  l.  7-  Quan(j:/am,in(\uKnsy4bi,Mte0-  putmtif^sulnHm kttentetkfftwumtm, 

qmnm mifiMM , iie^qtiam profit.  Ecxaao^  OttiiaitefiiiitioinB  (ingu]a.nMiBbaiiio-* 

h^e(l»quodJK>cfjtliiigGdliHabKfedfaMW  laKaflAkcaada.lunc. 

IcpofUnimiiniuilegium,  quod  in  vtcro  Dicimr prinio Icgisa£Ho,ideoquia(b- 

cxiftcns  pro  um  naco  habccur :  at  priuilc-  ia  lcge  amii  nititur,  cmn  m  nuptiis  natu- 

gu  &  bcDe6aa  pccibnaiia  ad  akos  nou  ca,  lo  &honimis  iai^hmiconcunanc. 

ammbmm^  iJi^ffikmm^imLmiM^  Ijaffmommm.  «ee»  iii»iHiiiiiMB 

mmJwti.  AucomoftiiMncindioftesidstvqaodnan»' 

-'Cliadiw/.j^A^ierfAtfnnqaaitaPau-  ri  talibus>niKii  quicquom  imputaripoC- 

jBi:  Sift^^gfUMtem^. vMtnmreli^imttdr  nOkCarodKiMCursUuiiicdeicctumaUisdo* 

Mmmmmmmm  ptgifimm^mift  fimiii  tMmCtpiSkm  compcniir illMumqi  ipo^» 

Jmttimt4!^e$lUti§: mm Mtefusm tmfiju  tioram,qui  & tiamtiemnikamm peft* 

ly. rrrTf f frf? r/rrf mjmifimtwimmiiitfi^fii  aliiscgaipicniRierunt,  prolixum  catal(>«> 

fiitmtetonfaetUT..  gumcetaniAndseasTuaqucil  4^ /NMbr*» 

Vii  diiiariMSjBipondn,ift—  ImfcaeP'  •  (^fns.^ 

tiiiaPo:ttdrtemaccBaienannrt^MM*.j|rii.  -  T^aMriiHiq«odl«tqia»iiAoiiiiB^ 

^^.^MW»  vbidicitiir,M(mf«t/i9iMM(i^  monio.miaiii<potmt  (acere  legitinHun, 

ttm^taiBiurefmiifrttidte  hdberi  eadcm  quoq; efTiccrc^potuerit  vt naiura- 

Aittor  noflcr  cd^nder,  Tcruro  paulo  hs  cecns  roodis ,  ilue  iolennibus  mKCue- 

vnaiti  pcrfoninMflb '  jiiBMifmijpiy I  Bri riine  ImIt  w  tthi^ 

jdiKcfiniode  nonfidwiwnij  iiifuMWMMi  jE&poir6  csi^s  aftio  legidm» ,  qua  6lii  jjfgfig  g; 

SCinaxavni  N  a  t  v  r  a  i  f  s  cf!iciunturk^tani.  Na- 

.  (^gej:eipQaijOrU  ems-mcntemcc^  caiaicshbfH:iiiii<iicuncurqiK>»«ianimib- 

jfiqyon  cidiMi  eftcum  > AreoniiJhM,  ■  InnijiiiB  wiimwqnileig^wfeatiew: 

qpiaiikgMiii  ImUu  poilhonmniM»*  ^ilKiiinHiileiiilicBigBmttii liberi yio 

jMi%ffrinM»|wtoqiiandocnnynMi»>-  .cBncnhiittfiinrjiatiiliue.vtluftinianiB 

\   })  kMjuinir,. 


■  t$t  ▼•tVMtNXt  i,  DltfTT  ATtoirts  II' 

loqniliirtqiuexeamalierefiutpfociear-  qux  pacriani  fiqmimur  f^^mfm 

ti,cuius  tnatrimomu  lcgibusminimein-  quibusfupradufhunfuic. 
tcrdidum  ftjcrar ,  Ccd  ad  quara  pacer       Non  ohilat  l  qnod  publicc  intcrfit 

coniuccudincm  ktbuerac  i  lic  aucemdi-  filios  iegicinian  fct  iubicquens  matri* 

cuinaraddiffiaeHtiain  inccftuofenimag  monuim  t^.  nmaursxt^u.  ^uft.  4* . 

adulccrinonim :  quanquam  eaim  &  hi  Ig;imc  non  poflmt  tibieii  vdlittn  htucft 

nacura  habcnr  parrcm  ,  cumtamen  ha-  commodopublicorcnuncaR^IIJf^C^llN 

bcncquemnuilomodo  iegidiiiohabeic  li^jmt.iefmt§ctmft$tmt. 
poflenc.  Ad  hoc 

IttertC.     Addicur  in  dcfinicionc  conicncientes  prindpaliccr  legitiniacionem  fpo&aread 

QH'  ^^"  lcgicimari ;  hoc  c]uippcconfirmat:difcrre  rem  famiUarcm  ipfius  legitimati,  confe- 

An  Md  U-  £  jin.u$gtfi.^fm  Vil*Umiurk.  vbi  Modc-  qucnter  loium  ad  vdlicacem  publicam: . 

gntiM-  (^us  ait :  Ituuti  fUu  inHKndts  vel  enumci'  atqui  ccrcum  eil  quodillis  xenudaie  po£^ 

titturt'  pniimuwtBgfattm mptti^Uttmfdtriam.  fimus,qug>di»ttiiflfliMmlMuiliacc«i 

qwTStur     >JoncquidcmmclacccFranci(c.Con-  (pcdlanc /.  7  §. /^.jfif/i^df. 
^^t^^  nanuin hanc  Lvlt.  intcrprecari  dcHbcris       Pariter  non  letra^atur  quod  non  pa- 

^*'^'^^  iullis     ciuihbus  ,  qui  pnus  m  potcfta-  tns  voluntas,icdlexhiciaf,vcpcricquens 

legttmid-  psccRiSs  excteeiints  feid  alio  *  qu^  e-  mwimoninm  Uberi  leginmcnmr  t*  u»- 
^trtimi  numcipatiiwiismwlo^p^trift^fr •  Mify/Sfo/»r/r^irm)i.igiturfiliifiiodiflen- 

crinc,  quta  redigi  propric  illi  dicancur,qni  fu  non  poiIinthancI^ptVobmtattCmilIlF> 

mpoteibccpnusextitcrmt.  Vcrumleuc  pedirc. 
cftfiocargumeiituffl,qaiaconftaccxX>jftk      Re(pMML  Nam  bene 


dttdept.  cos  quoque  red^in  pocdbtsm .  ^ndet,  ex  ledt  qntdem  volumate  lcg|U . 

qniprius  in  ca  fticrinc.  timationcm  filionim  oriri,  icd  indc  non 

Pro  cadcmicnccnciafaacquoqueN**  fcqui,  quud  ci  proptcrca  rcnunciari  ne-. 

teA.  Sf.      u.  vbi  Imperator  laibtc :  Gt-  queat:  quu  quod  in  alicuius  commodum 

mf^trmimmmmAmw^fttpnmBSm  lci<bBrit»idicpndiTe  pofeft4r|bdLl^ 

pttdof  dedacunfur  ad  U^itimum  im  ,  tune  C.depaS. 

hoc  volumm  obtmere  ,  dum  &  filu  btcrd-  Sedquxrimrporroanncadhuiusmo- 

tum  baituent  :  tum  fi folutre  uu  fdtti^ft-  di  fihocum  legicunaaoncm  agnatorum 

t^mktmmtkfiSmt  n—  pnmifim  tB  ftt--  quoque  &  c^naioram  comfenfiit  dcfi* 

l^m,tmHih  imijpt /al>f>QfeJfdteredigerem'  deretur? 

mtum  filium  &  noUntem  ,  fiue  per  obUtit-  Placet  vero  aflinnatiua  opinio;  tum 

ntmMifmidm,  fiue permfirumeuttrmnct-  quia affnatis  &  cognacis  nuuum  ius  in 

tt^tmkiHm ,  fiue  ptrd^mpumBktimi-  bonisli^lviinamis.adhncviHcntitiqwe 

ttmmmem,  ttuqumforttm  mttutmtm  pa-  ad  Itgiuimio»  |ter  legirimationem  de- 

tenmm,  uifium  non  eR,  neqmtmftm&Ugi^  Volvuncur ,  quarfitum  c(V :  fiquidcm  illis 
Utttmfwmuufroprtum.                      '  quoq;penitusexcluiis,  poaullcntextra- 

Accedit  his  quoquctacbtquodinui-  nco  bona  fiia  relinquecel47.C«ili<riiM^ 

ro  neque  ab  hominc,  ncquc  a  lcge  vUum  teft.^.  i.veifvbru  lafLMm§utftmu»  adeo-r 

bencficium  dcmr LfemiUX,dtfi^, Ufbh  quc  iliis  nullum  prariudidumgeneratuc 

MtttderegMtr.uifeut.  legicinucioncttumquiaadadoprioncm, 

Cuietiam luccaddi  poteft rano ,  quod  qua  iodem iucceilbr  conihtuitur adopca- 

«cfIbeneficiilmvidcature(Ielcgitimaiio»  cil8«non  eftnccefidnsconicnliitagM- 

<Qulu  camen  viciHim  fccum  irratoncra  torum  /.  7  ff  ieadopt.  tmii^aia  pater  de 

incommoda :  vniucda  vidclicct  ilia»  bonis  fuis  i4>ccd  diiponecepoced  Ln.c. 
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mAwUtu  tum  dcniq,  quia,  deficientc  pco-  delldcretiir  ratihabitio  cum  ad  cam  pcr- 

\c  Icgftima,.patn  liberum  cft  natmales li-  ucueritartatcm.quaconfcntire poteu. 
beros  fibi  \n  ccftamcto  fucccllorcs  ac  he-       Ixrgitimationis  olim  tres  fuer unr  (pe- 

rcdesccMiftitucrc.Ntf«J^  t.ti.  cies,  cjuarnm  prima  ficbat  [^er  oblatio- 

Hmc  i»?itur  nobis  no  refragatur  quod  nem  curi.r ,  fecunda  per  fubicquens  m.v 

agnati  dcmn^o  ab  inteftato  fuccedant  trimonium&rrcniapcr  rcrcnptum  pnn- 

iiou.itt.(.3.  atqueideoipfis  lcgitimationc  cipis.  Pcr  obl.ixionccuria:  tunclegitima- 

plurimum  prx'iudicetur  :  nam  ius  iftud  banrurhbeiinaturalcs  ,quandopater  il- 

q\iod  agnan  habent  ui  bouis  agnati  viue-  los,  muneribus  curi.ahbus  obeundis,  of- 

cisjCft  lus  in  tpe  duntaxar,quod,vt  prarce-  fercbat  curiar :  ctenim  cunalium  munus 

denabu&.ratio(iibus  euincirur,  incofide-  admodum  fuit  oncrofum ,  in  taimim  \  t 

catioriem  non  vcnit,  nec potcftatc  de  bo-  ab  ethnicii  &impiis  Imperatorib.  Chii- 

iiis  hbcrc  dilponcJidi agnato  adurur.  ftiani  pcrnx  loco  curiis  addicerttur,  refc- 

Non  eriam  adiicriatur  quod  pacer ,  in-  renrc  Cafliod.  ltlr./.htfi.trip.i.pJih.6.c.7.Iibr. 

u/tofuofilio,  nonporeft  m  nepote  ado-  j.c.vlt.  &propterealcgescurialibu5  vana 

ptare ,  (ed  filius  in  n.inc adoptionc  coCen-  indulierunt  pnuilegia ,  quibus  ad  mune- 

uredcbviz^.fiiijiquisinnepotu.l.tieadtipe.  ra  ifta  curialia  (iiicipicnda  multi  inuita- 

Reljj.Namjacio  h^c  cft,quiaex  tali  ad-  renrur  ,  qui  alia^  tponte  ca  nou  fiullenr 

opcionc  filio  inuiro  heresacquircrctur ,  fulccpruri.  Intcr  ea  vcro  &  hoc  pnuilcgiu 

qucm  nolcus  volcns  admitrercpoftmo-  illis-datumfiiit,  vtlibcri  naruralcs  curiis 

dum  ad  lium  fucceflionem  cogererur,  aparentibusoblari,legitimorumhbero- 

adcoq;  pcr  huiusmodi  .-idoptioncm  plu-  rum  nomen  &  iiis  conlequcrcntur",  fuis- 

nrnij  pcxiudicaretur  fiIio,qu;Eranored-  6ueparentibasvnlcum  liberislegitimis 

ditur  i  luftiniano  in  tL^.fedfiquii.  Uiccedcrent.  %.quibtis  connumerarUnfiir.  de 

Illud  certum  cft  quod  lcgirimario  ifta,  bertd.quaac  iniefi.dtfer.iioutU.89. 
fincconleniuagnatonim  fa(5ka,  effe<5tum        Cxtcrum  hxc  leginmatio  expirauir, 

huncnonhabcatjVtlegitimatus  fucccdat  Repubhcamutat.i,arquemuneribus  iftis 

ipfis  quoq,  agnatis ;  led  ad  hunc  efttdum  curialibtK  fiiblatis. 
nccellariuscftiplorumquoqjagrutorum       Vfitarillimus  cfthodicmod*na- 

conlenfiis Mg.d.^.fed fiiio.&feq.ff.dtadopt.  turales^  lcgitimandi  pcr fiiblequcs matri- 

Additur  quoquc  m  dc^nitionCjVcHi  monium,quoquise.imfibiconiugioco- 

cnis  .Ttattis  fint ,  vt  conlcntire  ncqueant,  pulat ,  ad  quiprius  confuerudinf  liabue- 

poftca  id  rututn  habentes ,  qui* cnm  dc  i-  rat  &  cx  quj  prole  rHlceper.it ,  ncc  matri- 

pforumqui  lcgirimantur,  maximoagitur  monioeuis  ipfi  inicrdidu  crar.  ^.fin.  Infi, 

prx:iudicio,vt  qui  poteftati  patris  pcr  lc-  dtnupt.KoiuU  t^l.io  Cdenaturaltb  lib.  Cu- 

girimationcm  (iibiiciannir ,  idcirco  iplb-  ius  lcgirimationis  t.inta  vis  cft,  vt  lcgiti- 

rumconfenfiis,  autquxconfijnlui^qui-  mati  pro  lcgitunis  habeantur  r<<^.  r4Hf4 

paratur.ratrhabirio,  ncceiTariaeft,nmi-  extra,  qut  filii  funt  legttimu  In  poteftare  Quaf.Kl 

me  cum  regula  fir,quodinuitifilunatu-  patns  Imt  non  minus  atquccxiuftisnu-  An  ptr 

ralcsinpotcftatemnonrcdigantur/.)J«.^  puis  procrcati ;  illis  in  fuccclfionc  non  fubfequrs 

de hit  qufuL  Quod  ipfum  quoquc  conftr-  inodo  intcftati,  led  tcftan  quoque  per  o-  matrim» 

matcxcmplumadoptionis,adnancquip-  mnia  comparentur  &  a-quiparcnrur.  S.  mulegi' 

pe  requiri  conlenlum  adoprari  ,  extra  2.  hifittut.de  hereditat  qua^  mtrfiat.  NV-  timatut 

contrcHierfiam  pofitum  eft ;  &  tamcn  in-  veU.  1  i.  captt.pritno.  Scd  vtrum  in  Emphy-  fuccedM 

fantcm  quoquc  adoptari  polIc,dicituriin  tculin  quoque  bonriquc  fcudalia  fucce-  m  bona 

lu^.ff.d(adoft.hx  quolcquitur  quod  eius  dant ,  inftar  legiamorum ,  dixi  in  tr.fend.  feudMiaf 


Digitizeu  >  ^  ^jOOgle 


-g(o  Toitv-MiNf I  L  BirpvTATioitt* 

(iotalateyiiriinftnimcnaitocet  ludini-       Non  oblhc  cdsttn,qnoilIiiftinianttSO- 

aMisind.ji.fifkltf^.denapt.&S.  2.  injiit.  de  lim  dotalu  mftrumenta  confici  idcirco 

kertM  qiUAbMUlLuMfer.  Idcmqi  ixt^ii-  volucnt , quiaafiedio  lUa  mariralis,  qua 

fimi RpeckaeqneiiDcnleat^nm £m1mC.  qius  oonoibuum  iiierit  complexus  atq^ 

ittuturidAaikNmAtfXM,  XlmAf^-t*^  confrnfits  vix  alionife  pcobari  poniecii» 

^faftm.  quam  pcr  inftrumensa  dotalia ;  adeoc^ue 

Mecre|u^aacquod nuptus  conienius  harc  ohm probanonis  duntaxat  caufa  re- 

iadt»  nec  aa  pericdtioncm  eamm  quic-  quiilca  ad  lcgidnucioiiem  fueiint*quo  cx 

.  quam ,  prxrer  conieiifimMiedderetur  >  L  «"«yfMifafn^^^flffHnff^wmf^*"?*»^^^ 

nufttM  jo.f.  de reg.  tur.  atquc  dos  quidem  atque  pcrfedhuncflc :  hodicautcm,po(t. 

iinc  iTutnmonio  cllc  ncqueat,  mammo-  quam  ad  coniugium  copulatio  &  bcnedi- 

nium  vciu  i uic  dotc  atquc  docalibus in-  ^iq pubiicaacq^ iafCCidocalis ,  ex confiie- 

ftiomeiiri&fiihfiftac£i,^iMivJ;/^^  m<iinrFirflriijrjm|iMiiiiii  nuutti-liiL  • 

Je  ietut.Mte  nupt.  dc  coniugpoconittao  (atist 


Rcfp.  Noncnimdotdiainftnimcnra    liircpofht.idcirco  vclhodicnonaraA. 
.  ad  matriraon  ium ,  &d  ad  leguinucioiic,   us  necdiacudie  doodiainfhumentaT^ 
qu2  fic  per  lubrequensmacrimeniun,  .    Kn^  HoMnqiiam,nonobftat:Pri. 
dielideiamiis  i  itue ,  quod  eodcm  rccidir,   mo  enim  negamus  ad  pcbfaaaaiMn  fl* 

inflmmcnta  docalia  non  limphcrrcr  ad  tcminiricomugiiinftrnmentadoadam- 
matrmHimum  requironcui  j  led  ad  hunc   qwn:  nam  quod  ad  formam  legitimario-'" 


•  -  —  --j    — »J»wv.uv.nj».i»i«ii  Jv,viLU»ia*.M* 

loiumetteaura,vtquiamcilhKUxcoM-  jnidefidcrauur^tcxnbus  paul6  fupraad- 

OilMnsUiiac pioamri,  nunclcetcinu  cffi-  ^liiaia  pkiaqiMm  pcripicuc  probari  po- 

ciantiu*.  Quarc  commirtitur  ^Uacia plu-  to.  Deinde  ii  idcicto  «crimoniuro, 

riura  quaeftiomtm ,  quia  ahacft  quadho,  quo  fit  Icginmatio , reqtiininnir  doralia 

,an  iiae  docalibus  inimimends  macrimo-  uiftrumenta,  quu  linc  lihs  vix  pcobari  o- 

.ninmiilbfiftat?  Ecniriii&aliatanpennap.  1««*«  pmwy  iiifiTiwifaafe<l>a^i«^  ^ 

rrimonuini  libcri ,  antcillud ex  concubi-  trimoniura  OQnien(iu,fequicnr  quoAdr 

na  luicepci,  fmc  dotahbus  inftrumcntis  alias  ad  quoduis  coniugium  neccliana 

lcgituneutur :  pqus  conccdunus^i poftc-  ^iesuK  docaha  u)fttumcnta,quo  nerapc 

«"tncgamiw.  <ltc»aomiia^conftarepaaec:athoc 

Siccnamiionrc&agacur»qiiOMlobiidc  poAeria»fidhimeft,lMencejnlbmttDd- 

Donclhis.bcncficium  Icginmanonis  no  ndlo  :  ff^pi[iu           6wm  «ft-Hc 


tnbui  doci ,  ncc  docahbus  inlUumcncis»  prius. 

■fedconianftionilegtdtnar,^u«maBiniin-  Non  obibc  dcnique  ctf,  tmMJtmmt 

nio,quo(lnccdoccmrcquiriMiecdottlk  r^l^-J^* Y"  '  BtT  1" n  1 1  rri  jiii iiimii 

inftrumenta,icdibk>coiifenMpocficiwc,  •cn^OMMttav,  adJamommioiMmMmK 


dereg  tur.  pec  (iiH(equens  fit  mazriraonitim ,  non 

Refj}.  Thbuituccmrahicquidemcf'  cequiri  dotaha  inftcumeiica;  iiimccijni^ 
fedus  macrimonio,  fedica>A«im>lia  fine  qmlioccmmtmoiidiAiMHnciniwtns 
nuDtialiaacccircrint  inftrumcnta,  d^.fin.  ciuile  &  canonicumTquSeo^mBmridl 
Inftu.  dtnujtt.  dJ.6.Uo.L  11.C  de  naturaiil>.lti.  neceilaria  fmt  dotaha  inftrumenta, lccus 
Scu,quodidcracft, cnbuicurle^tmucio  vctoiurccaoonico:  verura,  ad  rcm  non 
libeconun  non  ToU  macrimomcMieolo.  ImiiiAnd  oul  mm*  ftquidera  m  co  ncc 
lis docahbus  inftrumcnris;lcd  macrimo-  exprdle  difponirar ,  qnod  legiiiimaao 
nio  &  nupdalibut  inftninicnd»  fimui;  abliqiMdo«iib»ttfinmicndnmldbaii 

qocat; 


I 


\ 
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i|iieac; nec  quicquam  in  eo habecur ,  eic  appmlhrij infintiMm cwvMlwnlt tftflitat 

quo illud  vcl  proDabi^i  aliqua racione elir  expoftulac. 

ci  poflir :  id ennn folum  ibi  Poncilcxlan-  Obiicicur  l.Taidm ii.ff.de ftdtubomm.  v- 

ac :  Idtttam  tjf€  vim  matrmmu,  vt  qm  «mu  bi  atm,  inquic,  ymmt  pMtrt  &  tgnorMite 

fiMgmmpanmtammmnmtKkmi$~  jg  tmkmflimflktmi/mia .  ttcet  poH 

gitnrn  bdeantttr  :  ncc  obftac ,  quod  Pon-  mmm  tmimttm  jSr,  iitftum  filium  et ,  ex 

tifex  nuUoni  mcntioncin  faat  uiftrumcn-  ^uo  concfptut  eH,  non  vtderi:  Ex  quo  colli- 

toruin  dotaiium,  ncc  ea  cxnccHc  rcqm-  gunt  vu^o  diilcntiences  conceptioms 

.ritiJedeflfed^m  iegiciaMiianis  maniiQO-  tcmpos  inipici ,  vt  ii  eo  tempore  vakiic 

aio  adrcnbit.  mairimoniiim ,  filii  te^cimi  lint;  fi  non 

Rclp.  Non cnim  ppoptcrca  Ponrifex  valuic  co  tcmpore,  Ucct  v.ilucrit  rcmpo- 

•inftrumenca  nccellana  eire  ncgat :  nec  re,quo nati lunt  filu iegumu n6  liiu,  quia 

matnmonio,  nifi  fiib  Q>nditionc  hftCi  fi  macula  cx  concepcione ,  non  nanuiuce 

•«loialiamftrmuentaconlcripcaruerincat-  conttaihitur. 

queconfccb,um  &  eflTcaum  lcgitima-  qcunquampoftDidacumCouar- 

nomsaiuibuit;  mdubioquippcjkricar  ^iviam  rcfpondcat  Fachincus ,  idcircoi- 


bos  tcttdere ;  (ed  eas  &qui  &inuiari  4rj; 

t»tM  Nov.  oper.runc. 

C«erum  quod  dixi,  adlunclegitimi- 
Qu2.Z7  tionem^qu^fitperiubiec^Qcnsnutruno- 
Mpm§'  niBin^iiffquirivcpatrilegtcimanononfii- 
ijttUgi-  eric  matrimonium  intcrdidum  cum  ea 
tttHMtto,  muliere,cxqualobolcny-uncictpcuTian- 
^muJtir  dam^rocreauic,  hc  incciii^cndum  cft ,  vc 
fiM|piW  iiificMC»fi  matrimoniBm  cemporenaci- 
«htfMfs».  nttaos  Ubetoctim  cumea  fionttm 
tbin  rxo  rir,  cciaficemporeconceprionisconliftifr 
rem  h*ie  re  cum  lile  coniu^um  non  potucriu 
ripotU'    Etenim  vccpusblier&ingenniista- 

'lcanr,fiiffictt  matrem  libcrameflenati- 
fktmpo  uiratis  temporc.ccfi  ancilla  fucric  tempo-       nundaucmr*aumftt  matrtmomim ;  m 
rt  mci-  teconceptiotusLs.fdeftMubtmtn.pr.lnJl.  pnuinekismtn poflJepofitMmofficmm,fim 
ftiiuk    irm^flMrir&dixi  Thefi prtcedmttBiJD, ' 
dbttint'    1.  Quinetiamaperriillmaconftitutio- 
fnmtrit?  nehocImperatorGnciuitin  Lgentrabter 

C.  de  N4tura!ilm  hb.  &  generalitery  inqui- 

.ens,  defintmm  &  qttod/iiper  bmmmodi 

fim  vtimUtm  iifimtim  mts  ttiiehu&' 

mui,  Yt  femper  in  humsmodi  qnsjitimihut,  in 

quibm  de  ftatu  liberorum  esl  dijputdtit ,  non 


ftam  L  /.  non  obftarc,i]uia  in  cafu  ibi  pro- 
pofito  nectempore  natmitatis  m.unmo- 
ninm  fiierir  legicimum,  quiaetii  pomc- 
ri  t,cunc  contrani  legirime,tamen  conciak 
dVum  prius  eo  tempore,  qoominimcli- 
ccbat,non  fuent  nouo  conicnfa  iegicuno 
tempore  confirmatum. 

yerontamen  hanc  refionfioncm  r»> 
iidc  Sannientos>ptoiKCi»i  yialicecfi>> 

la  morte  patris  non  nrmctnr :  ex  priori 
camen  voluntacc ,  ii  non  concradicanc 
confirmetur  illnd  matrimonium  \  idque 
probari  aic  /.  ett.  Digeft.  de  rtt.  wnpf.  in  qua 

Pauluslurisconfultus  ir.ifcrihir:  Ft/Iion- 


ttekm  vtbmttut  per/hursuMt  i/tm  nnpti- 
oiejfici,  &  ide»  piftea  liberos  n*tos  ex  ttfto 
matrimonie  legitimos  effe.  £c  Vjpianus  in 
L  ft  quit  tn  ftnat.  Digeft.  etdem  tttnto.  Si 
quis  m  fenacMio  online  agens  libetri- 
nam  habucrit  \  xorem  ,  qiumuis  ihte- 
nm  VTCor  non  fu  ,  anamen  m  ea  condi- 
nonc  cftivcitamifcrudrgnicatcm,  vxor 


conteptmii ,  fedpartm  temput  tnf^tctatur.  efleifidpnat, 
Et  hoc  fittiocc  ndmus  libetonim,  vte-      Infiipcr  fiincafii^t  P4KAK.nnnqttam 

dicionis  tempus  (bniamus  eflc  inlpc-  confifteret  matrmionmm ,  incpta  quar- 
danduni,  cxccpris  iis  ranrummodo  ca-  ftio  clfcr,  an  cxmarnmonio,quodnu;v 
ftlDus ,  m  quibu:^  concepnonem  magis   quam  voiuic ,  hant  lcgicnni  hlu.  £.\  luicc 

X  igbur 


iriiiir  I 
&nnic 


ifs.  T^LWtiiii  L  I>*rt»?TJtTiomt  rx. 

finAmentis  dicendum  vidccur  trario  fenHi  ex  ea  contra  exprefTum  te»^ 

iento ,  quod  licec  in  cifti  d.  L  Paulm.  tiim  4,LnamMliUfu  dfdii^im  uihilpEOp 

flaaxnmoniiun  lubiilleix  non  potueiit  bot* 

tempocc concepcioMS*  fiibfifleietamen  PoftBemos  modns  lcgitimnidi  Ubo> 

ponient  tempore  lutiuttatis»  ro»  naoinles  fic  per  relcriptum  prinii- 

Et  proP^clo  hifce  i:ationi|bus  adc6  ris  ,  quo  princeps  naruralcm  filiiim  iu- 

mouecur  Didacus  Couaixuvias^ ,  vt  uig&-  bec  iuben  pro  legitimo  uitque  hxc  legu 

nuc  profiteatur ,  (e  dubium  eile  an  prior  imuBo  fit  vd  tmmffftiair  ab  ipfo  princt- 

epinio  fic  vcra.  pc  vel  mediate  per  ComiKm  Palaiinum 

Scd  his  rarionibir/non  obftancibus,  cui  lcgitimandi  potefbccm  princcpsdo 

vcram  cllc  opinor  Fachinci  &  Couarrii-  dit ;  qui  tjmcn.  eandcm  poccftatcm  alii. 

niar  ad    /.  //.  rc^poniioncm  fupca  addu-  maiiusrc  nouporcil;  cft  quippe  legitims^ 

fiam :  csEenim  cor  in  cafii  ibi  pnopofico  tio  a^his  legiciinbs ,  vt  ibpra  oftcnfiim 

snacrimonium,quodabinitio,vcpotc(l-  fuic,lub  h.ihefltttr^A^  Atquile^isadio- 

nc  parcjuum  confcnfu  initiuTi,  non  valu-  ncs  feu  adius  legitimi  non  poflunt  aliis 

u ,  mortc aui  nou  conualclcat ,  ratio  \v£C  demandan  L2.& 3.DigtfiJe9^.fr9C. &  di- 

cftquodduzeradhaciniinaaauofiida,eo  €eturprolixiusinfiain4(^^4r.j;r.ift^4U- 

quod  ipflus  a  filia  negle(5lus  fuerit  oon-  St*Jk 

fcnfus ,  i?j  ncpos  fi  kgitinniselTctin  bo-  Scd  vtnim  ComitcsPalacini,quibu3  Qux.i^' 

naaui.iliquaiido  vcl  mcdiatc,  vel  unme-  ^ue  lcocimandi  potcftatcm  Impcrator  ilx 

diaccfiiccederec  Qtja:  rariodefidtink-  conomr»  propnos  fpurios  &nanirales  ffy-P^fi- 

gibas  mod6  ex  Sarmieco  addudtis^Qwuip  legvimaze-  qneac  ?  non  eft  £ris  cxpcdi-  tmift^ 

quam  dubirandum  non  fic ,  poft  morccm  tum.  fintpro- 

aui  pollc  cos  ,  qui  pnus  iclc  ilicgitime  Etcnim  ncgativuam  cucntur  Gaiiius  fritifu' 

•onninxecBnr ,  mairimunitim-  «le  nooo  t,  ^tnun.      GloflC  in  uftuftntMtdH-  u^iarm 

conrrdiere;  /«m.  f  w  fihiJintligitmLc^mhKk^  &  Aucor  Afji/i 

Obiicitur  dcinde  fcntcnri.r  noftr.t  /.  noflcr  fubfcnbir :  h.md.unennim  illorum  rif 

bUr4  Cod.  d^Jim&legtt.  hatd.  In  qua  hoc  cli,  qi.od  legiciraatio  iic  lunsdidio- 
didtar :  JXmm^istferm  & Skht  efe nis,& lcgitim.irc  fic  .usdicete:nemo  aui- 

tim%fiimimp^t*jKtriiAntMfitpwuiif'  cem  fibi  &fuisiusditxtcpoflir  Ltt^fH 

at  &  n*tanum  refiitutio ,  qttod  r,on  alu ra-  iurkdta, Lts.i. fal,.& tu.J}:diSemm€§llf 

ttone  fieripottiltttfi  quut  fnmum  temfUf-eH  irtbtH. 

Iltj^ideiiltimt  Scdaffirmantiuir.  .Cfireiituhocnici- 

Scd  Sc  hsc  vtro^ue  temporeconce*-  tur  fiindamento.quod  quiiquc  magifbra* 

^ionis     natiuiratisf  nucriinoiiiam  crjt  cusapudqucm  .,.';oprio,velcmancipado 

liicgitimum ,  ncc  fubfillcre  poccrar,  quia  ficii  pcvtcll ,  podir  apud  icTpfjm  alii  in. 

cxj«cfso  proponicur,  N  ATVM  fuillccx  adopaoncmaaic, veladoptarc, hhosque 

fcriu &  hberarparium.  Ddnde  rcfpow-  foos  emandpate  L 3.  &Lf.Digefi.dtadopt. 

dct  Fachuuus ,  cam  legcm  cx  libcra  non  L  f.f.Jet0e.proc9iif  Rado  pnmuiemilla 

Bcgarc  permatnmonium  fublcqucn:,  lc-  forct,  cur  lcpirimarc  (tios  namrales  non 

guinun  ipunum  ,  fcd  m-garc  quod  pc-r  pol!tt,cuilegitimaniiiuscompctit.  . 

natabum  teftioirionem  libcri  legitimeii-  Vdalricns  Zafm%miUa.Li9,mni.2i.4e 

ttir,  quod^propQfica.qiiaeatoneplan& eft  ittrifdia.  lafoncm  fccutus,  diftinguit,  t  fi 

auenum.  lcgitimatio  hat  fine  cnufx  cognitionc, 

Mttn  i  kncrc^Kmdetur  odLetficen'  quu  nulluis  pr^iudicium  in  eavertitu^ 

IpvriAirM^Jbmatgmnenaunkcon-  mnc  lcgitiraaiio  proprionun  Ipuriorum! 


C^oogle 
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^iComitc  Palatiiio  ficripoflit.  Sinvcro 
oulx  cognicio  ad  kciiimadonein  ddi- 
-dcieciir.iiiinComes  Palarinus  non  poflit 

proptiofi  narurales  legitimarc 

tgo  haiic  diftindionem  puto  cflcvc- 
tUEinain  lecenim  <juod  iujna  uro  priori 
negadoa  ackiucciNitur,quod  ubi  Sc  6as 
nemo  poflit  ins  dicere  ex  UoJeiurkdtn.iA 
Jiocrelpondco,  intclligcndiim  id  cllcde 
contcnuuia  mnidicUonc  cjua;  uunujcos 
&c6cendenies  caeroetuf  in  nidicio :  non 
«uceni  de  Tukntaria  quae  invokncecib- 
\\\m  cxcrcctur. 

Huic  i^tur  iiin  legiumationc  nuilius 
-Venaair  pcamidictttm,nec  quilquam  ex- 
iftac  concradidor.mnc  iUacocun  ipfi>  00- 
mitc  Pakrfiio  fieri  porcrit.cum  Utiuris- 
diCtionis  volunrarij: :  voiuntaria  autem 
iurisdii^io  m  proprio  ius  dicenris  fx€to 
exercen  pocelL  Sin  vcr6  cau4*  cogni- 
donem  rcquirat  lcgitimatio,  Cv'  lu  .ihquis 
aui  contradicat  lcgitiitiationi ,  tum  apud 
(cmctipfum  CoHies  Paladnus  cxcrccre 
nequit,cun}  ifto  caiunonficiorisdidic»- 
nis  voluncarix,  fed  contcn  tio  (x. 

Vtrum  porro  filii  natiualcs  ui  mmi- 
ilerium  prnicipii>  dau  iioc  ipfo  efficiaji- 
curl^^imi?qtuericttr*  Equidem  vuleo 
inccrptctcs  >  lecuti  Accuruum  ,  cxim- 
mant  hoc  af?irraandumproptcrea,quod 
okm  ciuix  oblati ,  ipla  oblanone  etfc- 
0nL  fuerint  lcgitimi ,  co  quod  ficpubUco 
confulatur  bono.  Veruntamen  non  in- 
iuria  harc  Accurfii  tradirio  Autori  noftro 
diiplicet ,  ideo  quia  diucrliiliau  ed  ra- 
do  obladonis  curix  &dattontsinnrint« 
Aeriamjprincipis:idco  cnim  didumcft 
curix  oolatos  lcf;itim.itos  olim  fuilTc, 
quia  cvirialia  muucra,  vtpotc  valde  onc- 
roia,  &  plus  onens,quam  honoris  cona- 
nencia»  nemo  facilevltrorufcipiebacaut 
fufapicndis  iUis  (cfcoffcrcbat :  quo  igi- 
turadca  fiifcipicuda  hommc*  inuicarcn- 
tut     alliccrcntur  ptopoiitura  fuitintcr 
fllia  pnuilcgia,  muncra  cnriaiia  (ufcipi- 
endous  >  vt  hoc  ipfo  leg^i  efidao- 
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tur,  fi  naturalcs  &;  cx  concubina  pro- 
crean  cilcnt.  Quam  ranonem  in  illis. 
qm  in  miniftcrium  principi  ditur ,  mani- 
fciliilim^  dciictt:  quocirca  malc  Accurft- 
us  legitimarionem,  qux  fit  per  amx  ob- 
lationem,ad  eos  cxtcRdic,qminpruiapis 
minifterium  daacur. 

Si  in  cMtcatc  aliquaftamcumvi^cv» 
vt  ext.intibus  raafirulis,  foerrHnz  ad  fiic- 
ccdioncm  non  admittantur ,  quarritur: 
annetuncpcr  principisrclcriptumlcci- 
dmanis  a  mcceffione  feBiiunam  excm- 
dat? 

Equidcm  fi  quis  liberos  habucric  na- 
turalcs  cuiuscun^ue  fectts  s  nonpoteft 
nacucaks  principis  relctipco  legiiimare, 

vt  cxprelTec^urum  &:conftitunin-!  cftlu- 
ftiniani  conlbtncionc  m  NouetLs^.cafit^ 
Quodrca  fi  quis  filias  habcns ,  natura.- 
lemfttumfitiom  pcr  prinapis  refaipium 
legitiraari  curet,  Sc non  loluin  pcr  lcgiti- 
matuir.  iftum  non  cxcludunturafucccl- 
fionc  iilix ,  fi;dctiam  lcgitimanohocca» 
&  «ulliiis  ericmomentL 

Qupd  fi  vero  quis  nuHas  ac&uc  filias 
habetlS  >  tegiriract  per  principis  rcicrt- 
ptumtuturalem,  priu^^  cxconcubinafuf- 
ccptuin ,  tunc  lcguiaucum  hiias ,  poftca 
nacaSiCxdiidere,  vigocciftitts  ftacnd,  cer- 
cummihi&indubiratumvidctur.  Idquc 
propterca  qaod  luftinanuslubfincm  d. 
C4p.f.  diierte  fcnbit^pcrpruiciyisrcfcn- 
pcom  legicimacosale^dmisninildifFet* 
rc :  ficut  i^cur  legidnit  ex  ftnuto  cKchi^ 
dimc  filus,ita  quoq;  IcgitimatL 

i.  Qma  hitJic  on^ncs  iuJirui^vflclibc- 
ri  in  liicccflione  uueltin  arciuiparamur 
NMiflf.  iii.  €Jf.  t.  Ideoquodius  lcgiciiui  fi- 
hi  liabcni  ui  iucceffione,  idem  quoque 
tribucndum  lcg^ciiaacijs  pcrprindpisre- 

(cripri'"'  

Non  obdac  quod  vcrba  ftaT  JCoruni 
ftiidc  (mt  inceUigcnda :  atqoi  Ic^icm»*- 
d  propric  non  dicantur  lcgitimi ,  led  fi- 
ftione  quadam.   I-co  m  ft.uuro  ,  d^* 
X    i  icgitmus 


1^4  VOLVMINIS    I.  D 

legidmis  hlusio<^ucnce  i  non  ^oiHnc  in- 
ceiUgilegiiiaiKL. 

Re^ioiKL  Etenim  fiHi  teg^mari  pro> 

priedicunrur  legitimi,aim  etfi  legitimi 
non  liiu  nati  ,  etfcdi  tamen  non  fimt 
legicimi  pcr  pnnapis  ceichptum.  £t. 
quod  princcps  fuo  rdcripcopoflitex  ile 
Itpirmiis  faccre  lec;itimos ,  cxnide  con- 
ftat  jqviod  cum  filu  ex  cocubiiu  pcocreati 
natiua  nihil  quicquam  di£ferantklegici- 
.  mis,  fed  difl-erentia  omnis  dcfcendac  ex 
i-jrc  cii!ili,adec^ue  co  folo  iure  pro  illegi- 
t*mis  habcr.nrur;  ideo  pniicepspolfitcir- 
caiusduiJedilpenlando  toiicrcdiftBenp 
tiam  i(bm,&eosreiiera(t]oceiaiptoe& 
ficcce  itgmmos. 

Non  obftat  pr^terea  quod  verba  ilb 
liaiuii,  txijltnttbm  jilm  kgttimu&tuttmA- 
&m  R^/biA»,  vidoitarefleacc^ 
lcgicimis  qiii  naicuntuc  ex  legitimo  ma- 
crimonio:  non  antcm  de  his,  qui  fiunt 
.  k  princigc,  ss^jxauLyltmu  C»d.  de  bk  qtd 


&eQ».  Nam  conciiicc  hoc  manifcllifl 
fimam  pctitionem  principii.  Quod  c- 
nim  &  illi  qui  legitimantur  a  pcinape,ve- 
rc  legitiroi  finc ,  &  coaiequenter  illis. 
Qac  iiti  vcrbis  conciDcannir,  mod6  often? 
liim  fLiit. 

Non  rclilUt.ctiam  NottcU.cap.f.  vbii- 
ca  laftiniamis  (cribit..  Si  quis  igitor  na- 
turalis  (ecundum  hoc  (chema  obbrio- 
nis  fiat  curi.ihs,  erir  patri,  &:.ibintcfla-« 
ro  Succcilor,  !k  ex  vo!rMt.ite  nihil  difli- 
mihs  Icguimis  &  cx  cianiuonc  ptrcipc- 
re  poteric  patris^ita  iamen,vt  non  am-- 

f'  )lius  h.ihc.it  vi;o  eorum  ,  qui  ab  imrio 
eginmi  i'unc«&  mccr  omncsminushar 
bcntc, 

£  quibas  verbis  poftremis  male  cot 
li9t  Fachinciis  quod  kgicimaci  non 
del)eanr  amplius  habere  qaim  vnus  cx. 
icgmmc  nans  ,  tum  non  po0int  lcgiti»- 
man  caccludcre  legittmos ;  dam  ptaeter-. 
quam  quod  iUeccxcas  iS0««i^/.dcl69> 
gicimasis  pecobladonemciidaBL  caac^ 
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ptus  eft ,  ncccilario  ctiam  iic  uitcUigen 
<htsefti<|iiod  lcgldmasns  noii.debeac  in. 
amplioiai  paaem  fiiceQdei»  aim  iUis 

lcgitimis  qui  vnacum  iplo  iurc  fiiccede- 
rcdebent  i  vt  li  luccedat  cum  legici- 
mis  amfJmem  patccm  hciedttans  non 
iiandfcaciu:,quam  vmislegmmorum :  ac 

cafu  noftro  legirimatus  cum  filiabus  legi- 
timis  non  fuccedit,  rcdcas.exckdic 
vigote  ilacuci.. 

Sic  eciam  non  (equicor  legprimi  filii 
cum  fili.ibus  hodic  cx  luftiniani  Noucl- 
la  conibtunonc  m  partcs  xqualcs  fiic- 
ccdunc  :  crgo  cx  pra:chdo  iiacucofihile- 
giamdnonexckuMmcfilias.. 

Cartcrum  iflud  oh&mambm  Andite- 

am  Fachiiictim,  qui  dchacquarftionedit 
fercDS  nuilta  mutilircr  in  mcdium  ad- 
ferc  pla^ic  ii  lcopo  aberrare,dum  co  ca- 
iii  qno  rempore  IcgitimacionB  filisr  le-  ' 
girimar  iam  cxdcetunCjiiegac  lecirimatos 
exdudercfilias :  hoc  qaippedubium  pla- 
nc  nuUum  habet ,  ncc ,  mea  opinione  i . 
quaqviam  in  controuadBamyn^iiam  se- 
uocanimiuiCi. 

Non  (olum  autem  filioi  naranles  ac  Qh^-^9> 
fpurios,  lcd  etiam  exdamnatocoituna-  ^iffot- 
tos  pnnceps  lc^amare,  poccft  :  quo-  ^^1^**^ 
niam  nacura  &  luce  nanriali.  onmes  li-  'Vj/rr^rir 
beri  fimc  legirimL  difiecemia  vcroinicr  f^^ 
Itgitimos  &  ex  damn.^.to  coitu  natos  cx 
iure  dunraxar  cuuli  procedit  :  at  circa  *^^fi*& 
ius  hoc  ciuilc  princcps  potcft  dilpenia-  ^^H^f' 
rc  &:  cfiicere»  vc  qui  eoiurc  illegirimus  ^*^'* 
cft ,  lic  legtcimus  dtffnmit. ftn, CtiiiU-  H'**^ 

gibiu.. 

Necad  rcm  fecit  quod  non  podit  ma- 
trmioiuuin  coniiftcrc  cum  ea,  cx  quah- 
bcriiiti,deqiiibuskiqiiimiir,nariiiu^ . 

Nam  hoc  non  cequiricaradcamlegii- 
rimatiencm,qua!  fit  pcrrclcripmmprin- 
dpis^  icd  ad  illam  duntaxat,qux  fit  pcr. 
finfiwjiwnsmyrimomum. 

Necettam  aduerfinir  quod  fihos ,  cx-. 
damoaco  coini  natos vclua  aduhcri- 

no&^c; 
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nos  Sc  inceiluolbs  prmcipis  clcmcncia  non^oincleguimatio6IuCleridiicnpcc 

MdigniJaemou»KmlUSf,caf.  v&im  ccioipaimPdncipis.. 

ixmdc<fapptoa\icc3m  Rd^Adkliiefpondcnir>BoittQexi> 

pem  illos  cx  clemeniia  lcgirimarc  non  corum  patrimonulia  <5c  temponiUa  nc- 

poile.i  cum  Qc  mdi^s  bcnehcu  incei-  quaquam  elTe  exunpca  iccularis  magi- 

^ittij  ^!Y*mnMffmf«tn  ^  m*  fingiilari  griMM  featuslwrititiffione  t  ncceiiiinvlhcon!- 

Sc  ckBenm  >.  2i  prinripihiK  confrran-  fticutio  eilvel  fin&io  pondSda  quae  lin* 

tur.  iulniodi  probet  excn^prioncm  :  nincet- 

Necdeniqucobftat  quod  talis  legiti-  iaraAndr.  Gail.  Camcrx  hr.penaiis  ob- 

maciodilpcniacioappelletur/»(<f^.  fnxf  icruacordiligenci01mu&>  exprellcrcribii: 

wtrdikmuB».  tfmp^jmt  kf^amu  :  nam  ficsuilarealt&/kifuerclencum  &  laicum, 

principem,drca  ius  ciuilediipcnG.ndo,h-  tum  eam  cradlari  dcbcie  cor:\m  iudicc  lai- 

lics  natur.dcb  luo  rclcripto  Icgicmiaic,  co  ,  fub  quo  res  llu  crt;  adcoquenul- 

adcoque  lcgitimacionem  hanc ,  qux  tic  lani  omnino  cxcmptioncm  clcncoruir>. 

per  Principis  ceicripcum  ,  eflenihilap  ouo»d  bonailiommpaniiTBanialiaagno' 


elL.  Poftremo qurcri  {c:)lcr,annc  Princeps 

Sed  an  Pnnceps  iilium  Oerid  >  vel  ia-  pollic  eos  lcgicunare  qui  alicni  lunc  un- 

cndocislegitimarepoiSrottdlioniscft?'  paiivciicgni;  /I 

PlaoctAiitxmAffir madua  untencia :  cum      Afiknianr  vulgo  Dd.  tum  quia  lcdci-  -^'^ 

quiaIu(linianuswNtf«.#«.f4».o  mwi.  id  mariocft  iutisilidVionis  voIunrari.Tc:  Raec^"?"^'. 

apene  his  vcrbis  ccftatiu: :  quidenimfiad  aurcm  iuriimc^io  eciam  cxira  ccrrironum  ^ 

-  -    —  —  -  -  -  lunt  tm- 


^atfittimiuiiur.  dfitndat  yfiak  ofienditfik.  iiinm^cierccre  po«eft  T  z.  Digefi.  dc  offic.  ■    .  ' 

cmpeterepoteftatan filiumCleritifuorefm-  procoHfitLLenunapari. Dtgeft.de ddopr.N^m  ^^J^ 

fto Ugitmundt.  Tum  quLi  nullum  hic  fub-  quod  dicirur  tn  l.fin. Digeft.de  luriidicLExm 

eft  unpedimencum :  non  cx  parcc  perio-  cerriconum  luniditUoncm  excrccri  non 

luequiaLaicus  eft  qui  legitiimtur :  non  pol£jiddelucil<iidioacconcenriofa,non 

ex  parte  boncmtmpaccimoDialium ,  qnia  etian  devolnmaria',  accipicndum  eft,  vc 

fiint  temporalia,nonJEcdefiaftica.  Tum  norat  Zafius  add.l.ftn.  num.  i6.  Tumquod 

quUjCtfi  iaccrdotis ,  (eudcncicoj^icnfus  Pnnccps  Romann^^Jeu  imperaror  firdo- 

ccquiruur ad legirimaaonem  Bluiui^  ca-  mmus  mundi  Lp.ffMlJibodutm.  Igicur  v- 

mcnJiocipfeoonleniunon  proR^In-  biiai»locorttm(uamexerccfevalcacIuriC> 

risdidionem  (eculari  nugimracui  contra  diftioncm. 

(4p.fi diltgenti.  extr.de foro  lompetenti ,  quia       Scd  Anron  noftro  contra  ne^ariua  ar- 

Icculan  magiftratui ,  icu  prmcipis  lunsdi-  ndcc  opuno ,  quam  dcego  veriillmam  ei^ 

dionifiibieAuseftfiliusderici,inqiicm  &iudico:quianemopoceft{iiameyerce^ 

fium  ezercet  iurisdidtionem  leg^qmaii'-  xeiuriiHidionem  in  alrcrius  tcrruorii  & 

do ;  &:  pacer lacerdos  confenrit  duntaxac  lurifdidionisiiomines  d^Ug.^l^*^M 

in  legicunacionempco  iuo  iure  &  pcxiu-  Imtfdiii.. 

.dido,neicilicetinuitushercdem&inc^  jEtquanquamdiflcntienterrdponde-' 

didlionemhabeat..  anr*VQlnncariam  Iuri£li6boncm  in  alie-- 

Qupd  vcro  Canoniftn;diflencicnces  noetiamrerrirorio  cxerccri  polTc :  id  ra- 

^xccndunclcgicimationis  huius  eum  ef^  men  ad cem  paium  facu:nam  diucria iiaec 

lc  ef{e^m,vc  legirimatMs  in  bonis  patris  ^t,inaEeno  tecricorio  volimcariam  lu- 

fiiiiuccedat :  BoiMancem  Clcricomm  .  lifiiidionem  execceri  poHe ;  &inalieni 

ISKem^dle  iutisdiftioneieciilari :  etgpe  iciiitorii  bomines  voiimtariam  iurilHi- 

X  dionenv 
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lC4  VotVMINlS  I. 

lAsoneni  pollc  exerccn  :  m  aLeno  terh- 
todo  pouft  aecceci  voluntaria  lunlcli* 
£do » led  inlionuiiesfiue  iunfHiAionis} 

nonin  homines  alicni  rerriroriL  Tum 
£tiara  idarconon  pocei^  aiieni  regniho- 
jnineslmperator  Komanus  legidmai^ 
qoia  kges  Ronutnx  tantum  ad  eos  (pe- 
.^nr.cjiulubfunrimperioRomano ,  \t 
colligicur  ex  Li.CJtjkmmA  Troiitdte  Lj.fr. 


Non  igitur  obflai^qiiod  de  vobuuada 
lucifHi^onc  ,  in  alieno  tetncocio  cxer- 

renda,obic(5Uiin  cft  :  nam  voluntaria  lu- 
xifiiiidio  exercen  potcll  extra  territoh- 
mn ,  fiea  ia  proptios  cxerccatur  liibdi- 
cos. 

NonrenfHcedam  quod  aiunc  princi- 
pem  efle  dominum  munJ.i ;  Hoc  enim 
quomodo  inceiligeadum  lit^  dictuin  cH 

Non  denique  reiiftit  quod  poflir  vo- 
Icns  prorogare  lurisdidtionemtiitf J)igi^. 

lU  lurudicl.  Idque  fieri  intellij^rur ,  quan- 
do  quis  idc  lcgitunan  paocuc  «luldem- 
quc  parens  tn  legicirosttkMiem  oon(cntit : 
nam  prorogatio  pertinecadenm ,  quic- 
iufdem  crt  territorii  arquc  eidem  prinfii- 
|>i  iubell«iub  quo  orditurius  viuic 

BMSOLVTiO  THESIt 
JLir.A  S^HHIA^ 

j^fif^  "TXE  Nepcte  vtrum  pcr  rublequens 


  aui  roatnmonium  ,  patrc  um  pr* 

defim6lo ,  fiat  lcgitimus ,  dnbiBKttr  f  fed 
fngff^  faancquaHUoncnwidetra^bttamM/TMiL 
monmm  rr4a.3.varw.rtfolut  (}  29-  _ 
fiatauo  Lcgirimatus  pcr  lublcqucns  matri- 
/«ifiipi,,  monium  fi  primogcnkmik,  vtnimiure 
nffsy  pi^ii^ogcnirura:  praefetatur  legicmio, 
patreta  ^V^^^^  Treutlcrus ,  6c  ncgarioam  tenc- 
pr*de-  *  picriquecelcbemnu  lunscon- 
fiiuaof  ^adfi(kinc:niihiiamennonimpco- 
jjf^    babilis  videcor  diflenaeiitiiim  opinio: 


DrSPVTATJONIS  IL 

cu  quu  lcgitimad  pro  lcgitimis  habcncur 
Mf.  tma,4Xtrd»qm fil^jmtiefftmi ,  tum 
qniaJegptinunis  ceum  eft  primogem* 

tus:  cumncmoipfumanfeccdat,nccna^ 
tura,quodccrtum  cft,ncc  euam  lurc  dui- 
li,quoniam,vile^mationis ,  ftacihi  ab 
imdonacinitatis&eopundloatqtte  mo- 
mcnto.quo  genitus  clt ,  Icgirimus  ccnfe- 
tur.  XumdeJiiquequuwNoitffik^^.fif- 
ftt.  Rebqm.  luilmianus  mquit ,  ieroel  cos 
dficientes  legirimos,  damushabece  ec- 
iam  (ucccdioncs  iilas  ,  quas  habent  iUi, 
quiabimtiolcgitimifimr.  Errnr^p.  lUni 
emfd.  KotuH  Sf.  exprcire  luibnianus  iai- 
bit,legidmacosk  fcaptimisnihil  omnino 
difTerre.  Quodit  uaque  leg^dmad  eas 
habcnrfucccfIioncs,quaslcgirimi ,  &  f! 
ab  his mhil  lcgitunati  differunc  j  icquicur 
quodficuclegKmii  primqgenid,prcae- 
teds  fiquencibus  iurc  primogenicune 
prxrogatiuam  habcnr ;  ira  quoquc  Icgiri- 
macospamogenicxuacgaudcrc.Vidc  qux 
delucqcurllionedida  func  ltb.tert.  traH. 
t.  q.  27.  Vmar.  refo.htt.litr.  CiiiiL  ^  ^ 

Lcv^itMnatioper  rclcriprum  principis 
nonproccdicniiidcficicncibus  nUislcgi- 
timts ,  exprcilum  hoc  eflin  NoucUa  lu- 
'ftinkni  .  cifit.  f,  Cuins  rado  bcc 
quod  filiis  icgitimis ,  quibnsiusmhere- 
airarc  (S:  luccciTionc  j>:itcnia  ,  quxfttum 
cll,  quiquc  vims  adhuc  poxcnribus  domf- 
lulttntbononim  patemocum  p^agrafk 
fccmid.  Infiitut.dt  lmtd.qmUt.  erdifferait. 
iuce  ifto  iinc  faCto  luo  ik  culpa  priuari 
nequeunta  pru)cipc,cum  tanta  cjus  po- 
ceibsnonfic,  vt  uinro  alteriaufeiTe  poi- 
ficconccatfquitacemnaturalem.  Hmc 
confkirunmi,ncfiujores&  grariar  princi- 
pum  cuiquamprariudicait  Ug.fttund.pd- 
fMffofh.  menf.  D^ft.  Kt  quidinhco  publi- 
«a.  Ncc  cfl  quod  quis  prartendat  ius  can- 
tum  in  fpc  iplls  qua-finiin  cllc  libcris  in 
bonis  viucntis  p.u:entis,qu  cd  ui  confidc- 
rarioncra  non  veniac  Nam  concranura 
teffacur  luftinianus  m  fMr^grapb.  fectmL 
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De  rvRE  Et   StATV    PeMOVARVM  TheSIS  VII.  1^7 

dimr  diHicilior  princeps  ad  lcgitinun- 
dumquandonatxacuE ,  quod  kgicinian' 


Qtundm 

m  impe- 

tTdtione 

kgiTtma- 

fonit 

fintex- 

pTttaen- 


1  iJHtut.  (h  bered.  qua  'it.  &  differ.  &  Paulus 
utL  vndtcim  Digeft.de  lih.  &pojllmm.  Cx~ 

terum  non  cxifttncibus  Hiiis  lcgitimis 
fuccclloribus ,  anne  agnatis  pcojoinis  Sc 
cognatis  non  conltnticntibus ,  lcgkima- 
tio  pcr  rclcciptuni  principis  proccdat, 
quacfUo  dubja  cft  /  Et  quanquam  An- 
dreas  Fachincus  etiam  horum  requirat 
conCrnfum  ;  mihi  taruen  illorum  magis 
arridet  opinio  ,  qui  ncc  horum  conlen- 
Cim  requiri  ftacuunc  :  tum  quia  agnatis 
&cognausnihil  hac  pr.riudicatur  TegitiU 
mationecum  illis  nullum  pcnitus  ius  in 
viucntisagnatibonisquxMtum  fvt :  tura 
quia  nec  adoptioncm  vlhis  delidcratur 
confcnfus  agnatorum  cognatonnu 
Ug.  fiptim.  Digejf.  de  adopt.  tum  ctiam 
qmainparris  potcftate  eft  de  fuis  bonis 
pro  (mo  lubitu  &  arb  itno  dilponere. 
Ug.  prim.Codtf.  detnoffic.  ttfiamtnt.ieg.  2i. 
Codtc.dtmMuLtto.  tumcti.unquiais  ,  cui 
non  efl  legirima  proics.totam  fuam  (iib- 
Ibntiampoteft  natuwh  filio  rclinqucre. 
Kou.  fp.  capit.  duodecioi.  Et  qiunquam 
dillentieiues  pritcndant  quod  .ign.ui  uis 
habeanc  fibi  quarfitum  ni  harciiuatcfui 
agnati  :  tamcn  obfcruandum  eft ,  quod 
hcc  ius  non  fit  in  rc,  lcd  in  fpc  duiuaxat, 
quod  hadkcnus  confidcrabile  non  eft,vt 
pcr  dlud  impediatur  parens  filios  fuos  lc- 
gitimarc  Sc  legttjmationc  facere  (uccdlb- 
rcs  &heredes  eosdcmquc  prafcrrc  agna- 
ris  fuis  ,  quibus  heteditasncndimifiut 
delara- 

Carterum  in  impctrarionelcgirima- 
rionisqualitasiplms  nariuicaris  filii ,  an 
fcihcet  fif  firapficitcr  naturalis ,  vcl  fpuri- 
us,vel  inceftuolus-cxprimenda  cftv  Ra- 
riohuiusefthic,  quia  celcriptum  gratia 
irapcrratum  videtuc  cllc  fubreptirium 
quando  in  cius  impetratione  ea  non  nar- 
rantur  priitcipi  >  qusc  adgratiara  conce- 
dcndam  difficilioremrcddereprincipem 
poirunc.  captt.  ducbtm,  de  EUS.  capir,/kper 
4itiri/.  capit.poJiMfaftt.dere/criptu  -y  lcdred- 


duscxcoiuiadulterinovelinceftuofo  fic 
nacus. 

Secando,eadcm  quoquc  rarione  in  le- 
girimarionis  impecrationcnarrari  debet, 
quod  concubinam,  e  qua  Iibcros  natura- 
les  ptocrcaait ,  non  pollit  iure  ducere  iu 
vxorcm; 

Terrio  Ci  alios  lubet  fegirimoshbc- 
ros,quilegitiraarionempetic  ,  iilorum 
c^uoque  meiitionera  facerc  dcber ,  maxi- 
mc  cum  magnus  illonim  legitimorum 
extar  nuraerus. 

Quarto  item  fi.{<;mclpetita  &  dcnc- 
gau  fticrit  legiriraatio,  in  pcririone  reitc- 
rata  &  huius  primz  peririonis  mcncio- 
nemfiicercdcbet. 

Quiiito  mendo  qaoquc  ficri  dcbet 
ftatun  ,  fi  quod  extai ,  quo  focmin^r  pcc 
mafculos  excluduntur  ,  quia  tale  Ibu- 
nicum  peninet  »d  priiudidura  filia- 
rum  ,  de  quo  fi  Principi  couftaret» 
fortaflis  legitiraationem  non  concel^ 
liliet. 

I>eniquc  cum  quis  Icgirimari  pctir 
ad  iucccllionem  per  Prindpis  refcriptura 
in  fupphcirione,fcadi  qualitas  exprimcn- 
da  eft  ,  Menochiu?  cafu  xoj.  Mynfing. 
qutnt.  obferuat  42.  Hartmann.  Pijlor.  tert, 
qutjiton  quadrag.  nxmero  duodecitno  & fi- 
qutnt. 

Lcgttimaros  per  Frincipis  relcripturac 
non  cxcludere  foeminas ,  fi  ftatutum  fit, 
vt,  extanribus  raalcuhs,  foBminicxclu- 
dnntur  ;  fecus  vero  in  legicimaris  pcr 
fublcquens  matrimonium  (cle  retn  na- 
bcrc ,  ait  Autor  nofter,  quoniam  qui  pcr 
principis  refcriptumlcgirimantur ,  nOie 
cannim  finc  fcgitimi^in  legiiimaris  autera 
per  (ublcqucns  matrimonium  inilla  fit 
calisfidio  ,  nifi  quoad  tcrapus  quodre- 
crotrahitur. 

Scdi 


V0I.¥MIlfItLC 

Sedde  hac  qiixftioncanne  legidnu* 
tus  per  Principis  rcrLiipnim  excludatcx 
ftatuto  fcEiTimas ,  memim  lupra  nonnihil 
elledi^um  ,  vbieciam  contca  Aucorcni 
noftmmoftenrumcftqaod  nKierlegiti- 
inaiiexdudanc  filias.  ciim  ccrri&cxpc- 
ditiiuris  iit ,  quckimrc  commumlcgin- 
maciexequencurlcgicuius  Nau.Sp.  C4f 
Stamtum  veco  k  iure  coininiini  xedpic 
imerprecationem  pofliuam :  ig;itur  ficut 
ex  (bcuto  l^cimi  nlii  cxcludunc  (>Iias,ica 
quoquc  legitimati  caiclcm  cxcludcnc 

Ec  qiianquam  adhocnoftrum  fiinda- 
mjacumrdpondeatur » ftacucum  exclu- 
dcns  Fccminas  elTe  odiofiim  &  exorbi- 
cojis  acque  ccncca  ius  commune  ^gum, 
thUianmm  yitmm  CdtSk  fmtent.  ta- 
men  fi  rcs  accuratius  perpendacur  ftatu- 
tumhocadmodum  fauorr.bile  cft  ,  quia 
pertinct  ad  conferuadoncm  famdiarum 
acquc  agiucio  nis,lcd  vide  quae  (upta  lunc 
diaa. 

Qu.  Pontificem  Rom.mtim  ius  lcgiriman- 
An  Pon-  di  /mirios  ,  qii od  libi  .irrogat ,  nuUojurc 
tifex ptf  poflidcrc,apud  mc  quidcm  ccctum  Sc  in- 
fii  Ugttt-  dubitatumeft; 

mm^  Eccnim  D.  Apoftolus  Paulus  m  Tpift. 
pofier.  adTmtoth.cap.fecund-verfquart  nemo 
axtmtlituns  Dto  tuiDlKAt  ft  tugot^s  fciuLui- 
M:  Quarc  poncirex  Romanus  >  cum  le 
Ckrifttvicarium  &Pecri  (ucceirorcm  rai- 
litemque  Dei  fclc  i.iifbtct ,  nondebet  fc 
unplicarc  nc^ocus  lecularibus.  Acqui 
adus  plme  ouilis  &  (eculads  eft  legin- 
maciothacicigiciu:  pecageceponcifexne- 
i^uit. 

1.  Acccdii  quod  Apoftoh  eorum- 
demqucnicccUorcs,  quiDUS&Bomifac 
jefeannunKn-ac,  nuliampenictts  habeanc 

iii  iccLiLinbuspotcftatem.nam  Matth.20, 
Yt  rft.  td.2f.onmi  dommio  mtccdicit  Chri- 
ftus  apoftolis  luis,  lic  cos  ailoqucns.-  Regts 
gmtim  itmiuiitmry &^imdgmfk»t  f§tg.. 
fiatm  exercent:  Vosautemnonfic.ldcmqac 
LiiCT  22  verftcul.  24^.  rcpctitur,  Acqui 
ncmopotcfticgicuuaicluo  rclcrtpto  uui 


ISPTT  ATlONt  S  tL 

qnipoteftacem  getat  (uftincacque  magi- 
ftratum&princcpsfit  (ccularis.  Poteftas 
igtcuriegicimandinon  compccic  poacifi- 
dRomaMO. 

QmKifcafeHiflimnm  eft«  quodfine 
vilo  iuris  diuini  fiindamcnco  ia<SHcancCa- 
noniftx  ac  Pontificii  lcriptores.  Ponrifi- 
ccm  ittum  Ronunum  vbiuis  terrarum 
tnqoetocoocbeius  habetev  liberosille- 
gicimoslegttimandi,ncvttniieiiisimpe- 
rii  fiicccdant  &  mra  lcgitimorum  oDti- 
neanc  Qua:  iprorum  fallillima  opuuo 
eshocprincipioflnxicfalfiflimo  >  qnod 
Fspa  Romanos  dominus  fic  Ocbis  fibi' 
quc  omnes  totius  mundi  regcs  ac  prin- 
apcs  iubeacrubiedosi  ipie  vero  uemi- 
mfiibie&nsfic 

Qupdinsdiuinamperfpicuc  impro- 
bat  i  dumpotcftari  (ccuiari ,  hoc  eft,prin- 
cipibus  iccularibus  OMNEM  ANI- 
MAM  ,  adeoquc  cciam  Poncificcm  •  fi 
modoanimaeiMubelle  ittbec  Kmmk  tg, 
Dum  Apoftolis  Chnfti  omni  dominacu 
intcrdicit  Matrh.2c.vrrfic.2!.  Luc<t  22.  verf, 
24.  Dum  Chnilum  iplum  ac  I^ctrum  ve- 
^gal  Impeiatoci  Romanoiblaifleatque 
hoc  iplb  tcflacos  efle  (e  fiibditos  clleRo- 
mani  Imperaroris,ceftarur  Matth  f.v.ty* 
Dum  Paulmn  ad  C^iahs  cnbunalprouo- 
caflecefeccilAtslw 

Quineiiam  Nicolaus  Papa  hocipfinn 
clarisarqucpcrfpicuis  verbis  profircrur, 
dum  \\\  hxc  verbalcribic  :  QuMiad  verum 
fattmen,vltrafiKneehi^MrimrMp9i$lil^ 
tatmMrrifmt^c  potifex  nom^ Imperditorimn 
vf«rp.udt,qumaide  mediatorDei  &h»mitii 
l3omoCbnfiuskfm,ficaRib.  proprtit&diffUr 
tutih.  difim&u  ^ciapotefiutit  vtrii^t^H' 
tutyprepridydit  meddiulihiaiaStsttfittfim 
ejfem,  non  humasu {up!rb:.i  nirfiu  in  infetnu 
dtniergi,vt  &Chrifiijm  Imperuioresproater- 
navita Pttuificil/ut  tndigerent ,  &  Ponttficts 

ttupauUAmk^/m  vierentur,  qiuttmu  Spirt- 
tua'ts4cli9carnalibus  dtfiaret  incurfibm ,  & 
uito  mtiitaiu  Deo  mtntme  fe  negotijs  ficul^i- 


"De  Ivre  Er  Statv  Pf.rsonarvm  THHsts  Vll.  i6^j 

'bminipltcaret ,4cviCfffmHmillertl>usduunii  {btiUtutum,  quod  cxuiuibusHLiisuiaf^ 

frdJkbnfUmtm,  ^^mg^fitntm'  cnlislegidineiiatis ,  vel  delegidmona- 

Sm  m^kdim.  CM.6Jbfim&.fi,  rrimonio  procreatis,  fceminae  «ftnfiiocff- 

Non igitur  Pontifici  Kxc  tribui  dcbet  dantjgitur &iubftinif nm  excludit. 
pocdb^tVCnonibUunieguunccljpurio^       4.    Nuiium  poilrcmo  dubiumeft» 

lederiaiBqiKKiismlocoacqnemalieno  qqin  61n ,  qm  nad(bntpoftccmnadttm 

cerritorio  Icgitimet,quod  Imperarori  ec-  nisKcimonium»fine  dubio  faciunc defice- 

iam&r<^usoaolioflrefiipraoftcnfiim  re  coDdirionem      iublbrurum  c\clu 

fuic.  dunt.Ergopanraaone/iliinan 


ancc  ma- 


^jj^V       PriulqtiamTradacumdelegicimado-  trimofiium,quia  corum  affcclio  luJuxu 

rimbtfw  "^*^°"^"<^""spIacctconfidetaijecon-  pacremadinennibim  macrimoniam^  fir 

^^g^nj^  troucrfiam  ift.\m  vaJdc  agiratam&  mul-  idcoqaodconcediturpofterioribus,non 

HAHitu  ^*^"^  coiurouerlam ,  anne legirimatus  cx  dcbet  pnoribus  dcncgari.  §.  /. I.  de hcredtt. 

f.  '  cludatruUftitutura,lihocniodofubftuu-  atuAbuiteji.defer*  quicquidenim  eftcau- 

R^fJaa  "^'^'^^  Titmtemwmtfi,&fifim  &qttfip,idedamcftninfa caniari i&pto- 

ijl^  li^»ill^fint»tmQmJknSStMmi^  pcerquod  vnumqaodqueeftcale  ,  illud 

•-^^  ctllstf  magisefttalc.Cuiacccdir,quodctiamab 

fine  libt-     P^o-^^  i^^^^i^  opiiiione  ha:c  ioieut  inieftatofuccederentliiii ,  qui  luu  liuit 

^cef  P^°^"^  argumenta.  ance  macrimontcnn,  i^cnr  ceflator  eciam 

itith  '"^^P*  ^*int  'm(Mii3k,4t^tlKSiar  cic  his  incclligimr  (eniiile }  qoodrca  edl 

/■■^^ tur,quod  nullus  in  Epilcopum  elijjacur,  foli  fupcrfuu ,  cfficere  debent  vc  conditio 

/nwNf-       ^     lcgitmio  inatnmomo  iic  nar  deHoac  &:  confequentcr  fubibrurus  cx- 

ws :  aCqui  legidmacns  pcr  fiiblcqiiens  ditdatur  Ug.  ex faSo  i.fiquii  rogatm.  ff,  sd 

«macrimoniumpoteft  eligiGloCMCi^.  TrebeO. 

Inaotuit.  eod.tir.  Igirurlcgitimatuscxiu-        Cxtcrum  pro  conrraria  negatiua  (cn- 

ftomacrimonioellnatus:&conl"cquon-  tentia  &ac  primo  voluiuas  ceftatoris, 

ter  jSciit  ex  legicuno  mammonio  nacus  qua:  colligitur  cx  propria  verborum  ii- 

exdiidicfiibfticiiciim ;  ita qnoqneiegid-  gnificacionel  Sf.  ^ggt*itlegMt.s.  Nam 

matus  pcr fiibfequcns  matrim onium.  teftacor  locucus  eft  de  illis  ,  qui  ex  legiti- 

1.    Leginm.arus  pcr  (ijblcqucns  ma-  mo  n\arnmonioii.:tifiinr  ,  fcd  lcgitiina- 

oimonium  pcr  omnu  ceniccur  legiti-  tusperful>{cqucns  luatnmonium  ,  cum 

miis,&;non  diftect  k  fiUb  cooccpns  poft  pcimum  eft  cMims,non  eft  ex  raatiimo- 

maccimonium  concradhim  capit.TantM.  nionatus.  Igitur  in  condidonc  iftms  fi- 

txtr.  qui filijfint  Ugittmi.  leg.  Cum  quis  de na-  deicommiflaru-e  fubftitutionis  non  vidft- 

tursbb  iiberis.  Nou  Sf.  cap.  p.  Acquiiiii,qui  tur  compcehcndi  iegiumatus  pcr  iub£e- 

abiibtdoinntlegicimi ,  ptoculdulHo  ac-  quens  nunimoninm.  Ecquonquamma- 

duduncfiibfticucumAibcondtdooeprc-  trimonium  retrottahatur  Mp,  r^aTA^ 

dicfb.  Ergoetiam  per  fublequcns  matri-  filtj  fint legitimi.  hoc  tamcnperfidionem 

monium  i^timaa  debenc  cum  cxdu-  elidchxceft  iiacura  cuuisiibet  iegicima- 

dere.  donis  ,vt  fingat  retro  &ad  inidiim  nata^ 

j.    Legidmatus  pcr  fiibfequens  aur  lium  protratumr  /.  vltim.de  HataLrefttt.kt 

trimonium  fiiccedir  in  fcudoJljpiM. /ifnil  quod  cftpcr  ficHoncm  t.ilc ,  noii  cft  pro- 

26.  §.  naturales.ltb.  2.  Feud,  eciamfi  confti-  pric  talc  /.  lege  Cornelta  m  fine.  ff.  de  teftam. 

tuciofeudiadiuccelfionem  vocauericfi-  £tveci>aceitacorisdcbencincclligiiccun- 

lios,natosexlegitimoinatrimonioi&ta-  dumnatuiam ,  & non&cundnmfiAiD- 

liter  iegyimacns  cxcludicfteminas ,  fiex-  nenu 

Y  aJVccc- 
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l,    Acccdic  (^uod  quoiitas  adiundla.       Ethancicnienciam  {cquimrMantica^ 

vetbot debet  tnedligi  fecaadnin  tcmpus  eamqueeonunimenkcde mb, 
vcrbi  /fij.  m  JtMis.paragr^b.  fidgomuni  tx-       Ad  primuphons  opinionis  argimiei^ 

traneuj.  Dif^^rji.dt  Soxal ad.ie^.Titm.Digtfi.  nini  rcfpondenir  in  di£t.  cof.  Cum  m  cun- 

de  imht.  uji,  ttg.  txjuds.  p*ragrafh.  fttmlt.  Uh.  ic^inniatum  legitime  natum  ccnlcri, 

DigtS^  IWmK  Atqui  legitimaciis  pcr  qoia  verba  legis  recipianc  congraam  in- 

(ub/equcns macamoninfli ,  ccfi fiCfdt  cerprctarioncmabiplalcgc./<y.Miil!9ii»> 

fltlegirimus,nontamcncflpropric  lcgt-  uum.Dtgtft.diltgibii/.  icd  ralis  inrcrpreta- 

droe nacu&^ncquc  ex  lcgitimo  macnmo-  ao  non  habcc  locum  in  verbts  ccftacons, 

niopDocieacus  foragrapb.  frim.hitlmaL^  qiuenonfide, (ednacncditer  defienc  in- 

.    y«4tiwi|(g.i<s(ftr.Noniginireychri^^  ctUigi /r^  «llRte.  irfe  fttw^^ 

ftitutum.  quidem  verba  conftirurionuiii  qua:  dc- 

3.  Infuper  licctmatrtmonium  rccro-  bcncimpicn  in  forma  IpcaHca ,  &  non 
ttaliacur,tamen  adca ,  quxiiabetic  de-  per6dionem tii«itMtf/.  qMil)«r€di.fr.ff.ii: 
ccmunaukmodovolunatem.nonfingic  etndu.&demtnftrM. 

rctro  vt  cacxrcndercpofHr  ,  (ecuiTdum  Adlccundump-rpondctiir^qtioddtci- 

Baldum  m Itg.  inttjlamcmo  mm.  14-  Codu.  rur  Icuininatos pcr omnia legtnmos ceiii- 

dttc&amtnt.milit.  Igitur  iegiumacus  pcr  lcn,  id  locum  iubcrc  iniisqu2:defcruno 

fiib(equena.niatcimonittm »  non  poceft  nirabipQ  icge,non  ettamia tis qttaedcfe- 

excludcrc  fubditucimiiab  Yac  condido-  coturexiudidote(hcori&,quiainhiscius 

ne ,  li  dccelTcrit  Gnc  filtis  lcgirime  naris,  volimtas  rpcdhmtr,qu.T  p  ntiflimu  in  cor- 

vcidclcgicitTioiTiatnmonio,leuexlegia-  duionibus  pnmuttt  lccutn  cenec  i^.  m 

mo  macrimonio  procoeatts.  tmiditimAu:  pr.  Digeft.  dttundk.  &  dmm 

4.  Deniqoc  voiunras  tcflatoris  c  il-  ftrar.  kg  ex  fad».  paragraph.  Rerumautem 
Ugiturexcationecxj-rcira  /eg  rlnm.Di^eft.  lra'ifaTitiy.Di  cft.  dc  btrtii  b.  Infiit.     in  o- 
de  lured^it^t,    Acqui  tclUtor  ncn  di-  mnibusdoniutatiu /r^.  (ttm^<^/a.M/«« 
jdt(impHdxcryJide(eftirirfitiefliii,rel/ine  C9£«.dil^.  Addc  qi:od &:  iupradidiim». 
filiis  legitimk  &  ndftirdliht ,kd  cxprcfJit,  quod  nempe  Isgitimacnspiopaequideai: 
ftuefihu  LEGJTIME  SATIS  ,  vel  c\  lcgiri-  litiCgitiinus  ;  fctl  non  propric  !ci;itii:ic 
roomatnmonioPROCREATIS&tjoc  natus:  at vcrbatcl\atoris  propnc  cllcac-- 
modananiramjtclpexitnonaccidcns /f^.  cipienda /r^.  »«n  ii^tfrr.  i>/^^/.  de  ieg4tm 
fiua  quis.  faT.tgrtph,  Um,  lAgi^.  de  I^M,  mt. 

ftcundj^.fidcnotn.  DtgtJLdtttnslit.  &  dcti.  Adtcrriiimre(pondeolegirimarcsp«r 

Ncc  a!i.iratio  reddi  pottft ,  nifi  <i.  w  •  ru-  fi^MoqrKns  matt  imonjum  non  fucccdc- 

dens conliiium  iplius  rdlason j  txclut.ic-  le in  f rnJis  ncc  iblos ,  ticc  cum  icgirimts. 

tevoltiitquofcunquclcgitimatos »  quo-  dtS.  par.tgrapb.  tumtk»  tit»  »6.  Ddndc 

niam  illcgirimc  nari  vidcntuc  quodam-  aic&famic».  le^rimarospcrfublcquens 

modc  lardrrc  dccorcm  fanulix  &  digni-  matrimonium  .itccc<.!cicin  fcudis  alicui 

tatcm  0rg.  l.  ncn  tanrkm  faragr.'pb.Jitmaip-  coituellis  pro fe&fiUu  l^ttmit  &  nAtinall- 

iipatmfilms,Digtft.deh9»p«!fi.(ttar4tiA.  L  tm:  non  vero  (ucccdere  in  feudis  coo^ 

frm.pmragt4fk  pm,  Dfgeft.  deymm  reflis profe& filmhptimttmk^vtltxhgi- 

Igirur  Icgirimarns  per  ful-trccjncns  tr^a-  imtytni.rinwnioprurearit. 
trtmomum  noa  p ocell  cxdudcre  lablli-       Quod  veroadditur  filios  legicimatcft 

cncum »  qmanon eftexillo  genecc  fddor  per rubfequcns  manimoniam  excludece 

tnm,dequibus  teftator  IoqaiQic;40;{;  fbmtn.ts ,  quamuis  Ibrutum  loquatur 

^immtd^imtgJeliki^km,  dcfitiislc^cimcddGendcacibusvcIcdc- 


» 
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^cimo  matrimonio  natis,id  duobus  mo-  in  fblatiumcorum »  ^ui  liberos  non  ha- 

-<lis  refrllicur ,  phmo  quod  locum  habeat  •beocmueams. 
Iblumiii  difputadonc  legts  ,  vt  ikperiM      Hennannus  Vulteius^.  Injl.  deadift, 

didum  fliit :  ar  ik)$  loquinuir  de  dilpuca-  ^uod  fir  legitimh<Hniaisliben.inkKiini 

tionc  rcftatoiib  ,  lcctnulo  t]Uod  faUat  iilucledio. 

^ududo  lUcucum  lo^juicur  contra  ius       Ali«  dcfimtiones  ab  aliis  tradnntur ; 

<»mniune.  mihividetur  dcfinitio  Antoiis  nolkri  ^ 

AjdqnanumScidiutuiin  n^Knidecur,  ds  efie  cnamuKia ,  iddrco  eamcedneln- 

axgumentum  iAud  pr ocedcre qiumdo a-  mus  &p.'iucis  protnfticuciaoftncaiione^ 

^irur  de  rucccfTione  p;uris  &:  dc  bonis  dcclarabimus. 

ipfiuspatns.dcqmbuspotuithbcicaill        Dicitur  priino  ACTVS  LEGITl-^ 

ponetctatin propofKonon quacri,quali$  j^ivs.  Itaqmppe Modeftiiws  lunscoii-  ^ 

tueritafifediopatris  >  ted  qiix  fuerit  vo-  ■fijltaamtjf.f.AMUft.  Ut^itrMttm  spui 

luntas rcfbtoris :  noncnimalii liberi  dc-  (juentk^if^nio  eH c/naw^fiittfiw&m'^*^ 

bentexciudereiubllitutum,  quam  ii,de  adoptionemdureapuJfepofeNeratiifemfntia^J!^ 

qnibn5fenferitipfeceftacor*».&^.*Ar/*-  ^,7.  Eccehicadoptan  coram  co  dcmum 

Go. paragraph.  fiqUii  rogatHi  Digtfi.  ad  Tre-  magiftiaraconceditur ,  apud  qucm  lcgis 

ielUan  Cxrenim  ipfe  teftator  habuir  af-  ^^.^^^  cft.    Vndc  fequitur  qnod  adqptio 

fcdioncm ad infos  duntaxat  qui lcgitunc  iir  le^is .idio  ,fuie adhis  legitimus  ,  aUo- 

-mrifancdccxlegirimomatrimonioi^o-  quuietiaraapud  cum  ficripoflct ,  apud 

creati ,  infpeOo  falicet  priiicipio  or^i.  quemlegisaaiononcft; 
nis  :  igirur  cum  hbcn  nati  poft  conrra-  Eodemqnc  pcrtincc  qnodibii^ 

etum  macrimomum  habcanr  quancica-  fecunlDigeft.deogic.  proconfui  ncj^irur  a- 

Jcm  rcquifitam  a  ccftatore  ,  exdudunc  pud  lcg.uum  proconfuiispoileadoptari, 
nibfticuram:  eavetoqnalicasciimdeficU        apud  ipwm  omnino  noa &l  Ims 

ar  in  lihcris  ancc  marrimonium  naris,  ^dao. 


concrana  raiionc  uon  cxcludcnt  fiibili- 
-zutum. 


3.    Idemque  confir;r.at  manifeflilE- 
mc  ieg.prim.  C.  deudapr.  in  qua  Gordunus 
knp.  Icribit :  Huqmtn  aUena  poteftate  funt, 
ZHSOhVTlO  THE8tS  iieetMimduiUHOttmfiapudeum  ,  apudqittm 

OSdUA  fteiultgkaSi§*R^ptarip*ffitnt. 

Scd  huic  (cntenciar  obiicirur  /  77  ff.  de 
^*"*^  13  Eftatnobisrcrria  &  poftrcmaparriai  R./«r. vbi aclus lcginmi rcccuiciuur,  ncc 
"*^potcftatis  cauia  eliiciens  ,  ADO-  camcniiicereosnunKracur  ADOPTIO, 
PTIO ,  quae definiturabAatoienoAzo  vetbalegis&ttchjectifdFivilr/irlnrifNiit^ 
Siftiislegitimus  ,  quo  homo  libetinlo-  eipuait tUetnvelconditisnim ,  velutimaHcipa" 
,  iilii  eligicur.  Francifcus  Hocoman-  t:},ac:epttUtu),  hcred.tdtisAd:tta,feruioptio, 
niiteam  dennii,quodiit  adiis  legitimuii,  dj^tio .  utoru  in  totum  vutautur  vel  temporu, 
fettIeg^tftio,perqiiamaaaneasin*-  9d(§ii£tiaiA>M^mm ; iuimiaiqiidm 
JienamfiuniliamiiuquefiUifeiiL  co<^Ma>  tnen  d^fifrafiriptitacitereiipiunt  &e. 
w  Vcrum  ad  lunc  lcgem  vulgo  rcfpon- 

lolvanncs  Cor.tfius  ad  ruhr.Dtg.de adept.  dcnt mtcrpracs.lub  lu  iacipanoiic  con- 
quod  fit  adus  legicmius  ,  n.acuram  imi-  aiKci  adoptioaem,quiaaiopcio  heii  c6- 
tan»»qiiacecoipcriona  in  filium  eligitur,  Ikeuitper nundpationcmiv&GiirifiA^. 

Y  X  Scsl 
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Sedittde  >  qakfi  adopiio  propterliafic 
caulamoliin  (uita£hisiegitiinus,lBnedi> 
cendum  cft,  fublata  niinc  lufbnianicon- 
ftiiutionc  in  tLL  vit*  mana^adone  ex  ad- 
Gptione,quodhodteadopt]Olion  ampli- 
us  ficaftits  kgRimus  >  cnm  eanlia  iublata». 
effedus  quo^c  tollaiur.. 

Proindc  fic  mihi  omnino  ft.irucndiim 
videtut:  olmi  adopdoncm  a^tumf  uillc 
Iegidmum,vttcxtusaddudiarguunt  >  & 
miJeg.77.  dtReg.  hir..  fidymancipadune 
comprciunfam  fiiille  ,  cum  per  manci- 
patJoncni  loltniicm  fien  tlcbucrit.  Vc- 
tiuiumcu  hodic  pcr  nouam  luftiniani 
ImpetatoQs  confiirotionem  mi.LvItim. 
(ublaca  fblenni  ifta  nundptttioo^  defiifle. 
adum  cllc  legitimum. 

Viiltautcm  luftinianus  ifi(LL  vlt.  ado- 
pnoncm  hodic  itc  cciebrah  vt  parens, 
qui  filtos  inpoteftace  fia.  eonfticutot  in 
adoptionem  date  dcfiderat ,  finevctcre 
obfcruationc  cmancipationum  &:  manu- 
miilionum  hoc  iplumjai^  intcruenicn- 
libusjapudGoropeceKem  iudioem  nnni- 
fiKletjpraB(aiteeo>qniadc^xanr>&:  non 
contndicence^necnoneo,qui  eum  ad- 
optat. 

Hinc  cum  requirdtur  vt  vrerq;,  vt  ado- 
pcans  Aradoptotus,  debcM«flepne(ens> 
fefteexindcinfertur,qtiQd  perprocuiaF 

torcm  adoptio  cclcbrari  non  polRt ;  qui 
&  olun  cckbraci  pcr  procuratorcm 
impediebacur  >  alta  camen.  ex  cauia,. 
quia  nempeeiac  aiftus  legidmus  >  aAus 
vcrols  ;^innv;  pcr  prociirarorcm  i.xpcdiri 
Bcqucunt/.^.^.i/^i;  /tfr.Scdannc  corani  lc- 
gatoprQConfuhs  ficripoflitadoptiojqu^- 
(itttr/:Sedrem  cxpeduamcxiftimo  &  b- 
tisj^jerrc  dccilam  m  Li.  &  j.ff.  deoffic pf$f 
cortful  \  bi \r.3.[cx\h\ti\v.apudlegatumpro(9n-. 
/hIu  netno  manuttutterefateji ,  i]um  non  baiet 
ba^bSiuitmtdlm:  lueMdtptarepMtfft  tm- 
tmttPimttoneftapudeimileiUaQio.  Quam 
artcrrionem  confirmat  ctiam  /.  /.  C.  dead- 
vbi  dicicuijquod  apud  iicniiixcm  celcr 


ISPTTATIOms    IL  , 

bwipoflbadopfiotnifi  apud  eum 
quem  PLEKA  k  ni  adio  e(l:atqiuapod 
lcgatumproconlulis  non  e(l  atholegis, 
alkrente  lucisconiuito  Vlpiano  itt  i^. 
tm^Diig^  itmhft,  nedum  pleBalc|^o- 
^o.  ^tgapudeum.Bon  poieftfieciad- 
opdo. 

Addinu  in  definitionc  adopnonem 
cfle  huiufinodi  lcgis  atlionc:ii,quahomo 
liberinlocum  fihi  chs^itur :  quiaquiado- 
ptatur,  allumitur  in  hhi  locum  ;  Icl\  cum 
nominc  «is:  appcllatione  fihoium  ctum 
ncpotes  vcnjant,  vt  cllx»  L  lilferorum.ff.de 
verbfigmf,  dubicarc  nonUcer>qciineciam 
in  locum  nepocisadopcaceJiceac,jdquod 
cdam  luftinianns  clirc  &  pcr(picuc  cx- 
preiHt  mi.&  tum filium.  6^  InftitJeadoft. 
&tm  fBmuMSemaih  inquiens*ftir  mMi 
nep9tkadoptaTt pottfi,  quammftitmmh' 
cum  flif.  Qupd  ipfiim  &tunc  procedit, 
quondoquis  hliumnonhabet.  Idcm  lu- 
Kinianus  Seet,  inquit ,  mbeiiti  nepotit ,  nl 
Heptu,pTonepotuY£lpro»eptitdd«ptaitpum' 
uitjiliamquitnen  baheut.  Ncc  huic  rcpu- 
gnat  quod  adopno  imitctur  naturamj  n»- 
curaautemHchnonpodit ,  vtquifilium. 
nonhabct,  necvnquamnoahalNik,ne- 
potcm  hab^^rcqucat :  etenim  iuris  ciuihs 
bcnicn'r.uc  quis  fineitur  fihum  habcrc 
quamuisnouluibucnc,qu6adopno  pro* 
cedat. .  Neqoe  etiam  nacticr lepifgnac  ha- 
bcrc  ncpotcm  qaifniutbttonoabei«cnifi 
ficri  po(iit  vt  fihus.ex  quo  nepos  (iipcrc(V, 
prardcccirent.  Et  huius  ctiam  iundanicn- 
rum  eonftituic  AnconiusX^oaaut^  AH' 
tocealleeacus  in  fi6HoneiBBs,qti«iMaiW- 
oprioncTocum  habct. 

Qupdliqms  tihum  habcns  cx  coai»- 
qnemin  nepods  locum  adoptac  cequili 
quoqucipfius  fiUiconfenfimiaitbrfbma- 
nus ;  idquc  cx  hac  r.uionc  nc  ci,inuito  fii- 
us  hercs  agna(catur  ;  quod  luftini.mus 
exprcllic  in  §.  ?.  Inftitut.  de  adopt.  Sed 
fiUf^nquiens,  nepeHthmttiifm  »  9if/fni|f 
exfbd.quemkebetiamadeptatum,  velqua^ 
JiettillA,.  fWfli tkitmtikm m  fimfteilate 

habet,. 
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b4btT,eo(dfufibiu  cwfintire  ddet,  ne  ei  in-  dc  filio  adopMntib ;  lcd  de  cartcris  agna- 
tutofumbtruagnafcaturifed  tx  cwtrarto.fi  us  exaudicnda  c(l :  non  rcfragancc  co, 
gmat f^mfmmdamMitftmm,ntn  efi  quod  cle  agnatis  ingateirCellus  loqiu- 
neceffi filum  tn^tire.  cur  j  quicquid  autema^Tmatur  de  gcnc- 

litndD»^  Idem quoqueaflerit Paulus  in  /.  6. ff.de  rc,  id  Ac omnihus  quoquc lpcciebus,Iub 
Mhpt.vbiait:  Cuni  nepos  adopratur  ,  qiufi  cogcncrecontcntis,  aircnitur. 
exfiGt  n4/m,  twfenfm  filiiextgitur;tdij^tt-  Rcrpond.  Quod  cnnniiliusadopi.in- 
umU^Smmfir^.  Idem^uett^hitimefilio  tis  exdpiatur,  oErcam  cationem ,  quam 
a^foptiouem  fdUsm tffk  fn^m  ff,  cxpriraiclufbnianus  m£S.% 7.  vixnegari 
eodem.  povcrit,  qui-»  rcxtus  ca  de  rc .uko pcrlni- 

Nuicur  ctiain  hzclencentiaopomlac  cui  ccltancui,  lic  \  c  nulladubicatio  nubis 
va£cS&eiA  tarione  >  quod  (dlicet  alias-ex  relidavideatnr; 
cali  adopcione  adopcacus  ficrccadopcan-  Effidens  caula  adopdonis  rcmocaeft 
Ds  filio  inuito  Ums  hcrcs.  Igitur  cum  ad  lcx,  fcu ius  ciuile :  cx  quo  aClus  lcgiti- 
prxiudiduir  hlu  ciulinodi  Ipccicc  ado-  nius  &:  lcgis  adio  appeliacur  L  7p.ff.  de 
pcio,m€zieo  ipiias  conleniiis  cequiri-  rf^,/«r»,cioue  compctere  dicttur,apttd 
tur.  quem  fic.  plena  legis  a^o  /.  /.  C  deadeft. 

Ncc  .ad  rcrn  pcrtinct  quod  hic  Doncl-  &:quanquam ,  vt  mpra  demonftraui ,  ho- 
kis  reipondcc :  requiri  conienlum  fiUi  dic  non  amplius  iu  adus  legicimus  ex  L 
WJXk  vt  adoptioiubiiftac;ledvtde(undo  /iiLC.</r«i0pr.origiiicmcamen(uamczle' 
quandoquc  avo  agnafcanir  hic  neposad-  geduilicraxit.. 

opt.itus  nlio  Iuushcres:ac  proiiidc  C\  fi-        Propinqua  cauCi  cft  confcnfus  illo-  ^^^^ 
Uiconlenlusadhibitusnon  fucnr,  vaJcrc   rum,inrcr  quos  adoptio  celebracur,hoc  QH?-'*37 
qiudcmadopcionemquoadadopcancem}   cft,adoptantis,  adoptaa  &  pacencis  na-  ^^P' 
non  antem  quoad  fiHnmu.  aixalis,qiiihnncinadoptionemdacalte-: 

Re(pon.  Nam,pra.-tcrquamqi]odluec  ri  dJ^  CdeMtft*  Et  ttoe  horum  con-  fi"^*V*' 
refponlioplanc  litdininatoria  ,  atque  in   fenfiis  merito  exigirur,quoniam  dcillc- 
meris  &nudis  coniiilat  comcduris  ,  re-  rum  iingulorum  agitur  prxmdiuo :  im>. 
fia^Kur  eciam  textibas  Saigu  addnAis:  pcimis  veio  intenienire  debet  conten- 
quippe  \nL6.  Dig^Uk4ltlft^  Fanhisab-  Hus  dilS  >  qot  adoptacur  »  quoniam  (1  a 
(olurc  (cribir :  Qum  tiepos  adoptutur  tptafi  non  cxrraneo  adoptetur  ,  mutat  famili- 
ex  filto  aatus ,  cotUenfm  filtt  exigitutr.  £  aui-  am  iuam  adopcionc  &  c  poccftace  &  fa^. 
bns  verbis  Incuknterpacec,  conlenittm  miliajpacrisnanindis  eut»  6c  in  pofefia^. 
filti adip(am adopdonem,  &  non  ad  ado-  cem  acquc  (amiliam  adoptands  tfanfic 
ptionis  duntaxat  efFc£tum,rcquiri.Idcm   quiji  ctiam  fi arrogcrtir,  in  porcftatcm ar- 
lelucec  quoque  ex  dt&,  §.  7.  Inftit.  todem.  r o ^anns  vna  cum  boms  luis  tr.msfertur, 
Vt  taceam.quod  non  poilit quafiex  fiiio  &nltusfamilias e(Iicicur,cum  pnus  fiii iiv- 
adopcarifVt  non  criam  filii  nix.  fihtK:  at  ris&pacedamiLeflec.  Hincicilicetcon-. 
hoc  autcm  conlenius  filii  rcquiritur.       ftituciun  eft  nc  muiri  fiUi  rcdigancur  in" 

Non  repugnat  /  T.ffdeadoption.  m  qua  patriam  poteftacem/  fin.ff,debuqutfittvei  * 
Celfiis :  cum  adoptto  fit  non  tffe  necefftrmmt  alient  lurit. 

mt»  humrmmiihiiUamtnmiiJutter^  Nequerefiftit  L  pm,ff*  iietieft,  inqua 
ima  agnatorum  (onfiqntaturtexquo  lequi>  Modeftinus :  edam  infantem  in  adopcio- 

cur  nec fihi confcnmm  tcncri pacremex-  ncm darc  polTumus.Vnde  infcruntjquod 
quircre }  qiua  Hc  is  pacri  agnacus  eft;         conienlus  adupuri  neccllatms  non  lic,  ii- 
Rejfa  Nam  haecCw  fenccntia  00»-  qiiidemahasjiifiuis>  cuiiis  ouUuftcftpe- 

Y  I  taxM- 
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Jiitus confcnrus, adoprare  non polTct.  traneaperfonafadhi.    2.\nfttt deaJopt. 

Rclp.  Obleruandum  (^uippc  cft  quod  Ampliac  &  extcndic  lupcriorcm  regu- 

^fofhixn  conihifusinfoim w|>pleanii-  lamnofter  Autor,  vt  nc  quidem  rcgina 

didum  agnaconim  vd  patxis  >  infaatcm  pc^adopcare  dtia.  prindpis  cefoiptfii 

liium  in  adoptioncm  dantis.  quoniam  fciliccc  rario  pronibirionis  ea- 

Cxcerum  ad  adoptionem  non  fufficit  dcm  ui  hac,  ^ux  inquauis  alia  foBmina 

conlenfiis  eonim  qui  adoptant ,  qmquc  obiineL 
adopcantor ,  (cd  ininper  rcquiricur ,  vt 

pcrlonaE  adoptantium  ad  adoptioncm  tLMSOLVTIO  THBSIS 

Unt  idonea? :  calcs  vcro  lunt  qu«E  nacura  N  O  K  JE, 
gencrarc  pollunc  &  iure  ciujJi  libccos 
faa.  in  poceftate  habere  queunt ,  quo- 

nloni  adopcio ,  qu.imuis  nt  aiftus  lcinri- 

inus  &  ciuilis,  naturam  camcn  imitatur  cx        Inftit.  deadopt.  S<.  l.i6.J.eod  tit  I.jj. 

§.  4.  Inftttut.  de  MUpt.  Hinc  eft  quod  Ca-  de  lii  &foftbum.  duar  iunc  i^ccics  i  ad- 

IfaAii  adopcarc  non  pofEmc  $.  f.  b^ittm.  optio  fimplex,  fiue  in  f>ede  «a  dida  8e 

Mt  adcpt.  quia  nacura  gcncrare  libcros  nc-  arrogario.  Haec  ita  appcUaturk  rogando 

quennt :  Spadoncs  vcro  poiruntadopca-  quonuun  qui  i\c  adoprandus  crat,intcr- 

rc  quia  ui  ilHs  ipcs  eft  rcftitucionis  &  ge-  rogari  folebat  oji  patutur  fc  potc{l.if i  ar- 

jieiadonisimpedimentHmtalecft,  vto-  rogatonsfiibiidt7.$./.,^4<&/rQuxin< 

ipe&opctiamedicorMm  rcmoucri  poflic,  tcrrogacio  vcrum ,  mediante  ftipulationc 

lecusatquein Caftratis ; hoccf},  quod  folcnnijfiericonfueucrit,  hicquarrit  Au- 

Modeftmusfixibicml40.D/^r/?.<^W0/r.  cor  noi\cc  ?  qm  opmacur  Giulhclmum 

£padoabrogandofinunhecedemfibiadF  FonicriumICcumetuditiflimum,flatm£ 

icilcere  poceft >  nec  d  corpocale  vkium  ienoiialiicr fieri  {blitam  fiuile  arrogacio- 

iitipcdimcnto  cft.  ncm,quam  pcrftipulationcm  folcnncidd 

Dixiinperibnaadoptancis  ipcdaricc-  nihil quicquam calc  apudForncriuinuc* 

iam ,  vcium  calu  Hc  quar  Hberos  natuia-  nitur.&ararmarc  aulim  nunqua  hoc  For- 

in  (ua  poteftacehabcrc pofltci  idque  i:crio  in  mentcm venillc.Etquanquahoc 

ckprxdi^  ratione ,  quia  adoptio  imica-  aflcruilltt,nihil  t.micn  ablurdi  ftatuillet. 

tur  nacuram.  Vndc  Iinpcr.uor  luftinia-  Cqtcrum  qu  1.1  .u  rogacio  confcnfum  e- 

nus  de  foeminis,  qcuc  lucuralcs  hbcros  iji  ius  ddidccac ,  qui  arrogacur  Ls.ff.de  ad^pt. 

poteftaie  nonhabienc  (.  i.  &f.  hijhtm,  4t  tatbnesante  addodas  ideo  olim  arroeari 

gdopt.  fcribic :  Foemin.x  quoque  adopca-  nonpoterantimpubcres,vcruhocpoKea 

rc  nonpolTunt ,  c]u:.i  r.cc  nacurabs  ubc-  mucatu .ic coiiftitutum  cft ,  n  impubercs 

rob  in  luapotclhuc  iubent.  quoq;  arrogan  poilint  §.  cum  tuie  unpube-' 

In  fijlatittm  tamendiberorumamiflb-  m j.lnft.  de 4dop,mAaao came &conienfii 

xnm  cx  indulgsncia  prindpis  tdopcafe  agnacoru,accedencc  cau&oognitione& 

pofiunt :  quo  tamen  cafu  adopt.icos  in  {atisdationerf^.fwwrf«.'r/.cauiaecognitio 

potefiace  non  h.ibcnc,  cx  rarionc  prx-  harccurincc,  i.vcdihgcccrinquiiitur<p«e 

oiAa ,  led  hoc  fi>lom  ex  tali  ado[uione  cau(aimpelbcadoptanccm,  honeftane,vc 

confequimtur ,  vt  habeant  quos  fihos  ap-  paccrnaafFc£bio ,  aii  vcl  auaricia,vcl  cciam 

pcllitcnt,&  vt  tandcm  intcftato  dcfiindq  inhoncftior  ciu(a.  z.  Anpnpillusfitdi- 

iqccellbreshabeanc  leginmos^adeoque  vcs  ncc  nc  ,  ipdquc  cxpeduc  artogart, 

.adopcionis  hniusidem  plane  eftcfiedus,  cum  bona  ai  roeari  ad  ano^orem  crant 

^«odicadopcioiijs fimpfids* knon  ex;  foit  tjt. eir.  injtttin.  dt*cfitftt.  pamoga. 

Anijui 
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Db  IvRb  it  Stat?  l^ittoMAitvM  Thsiis  IX  m 
'|.An  qui  adoptat  eiils  f!c^cads,Ttpcoore-       alieno  &  non  propcib  iiidkio  (acric 

aic  Uberospoffit  /.  rT.fJe  adopU  arrogarus  /  z.C.dtadopt. 

Sarisdatione  cAuctiir  prui\oqt»od  fi  hv      In  arrogationc  delideratHr  relcripcum 

cra  impubertatc  hiiusarrogatus  deceile-  principalc  quod  apud  magiftcaciiinpoft- 

ck,^anogatoc<Mi(imavdicl>onaacroga>-  ta.indroetiir  iLa.wmfc4m;f«fMermimf« 

ddenidi  prwtirois'  ccfticucrc  agnatis,  ad  'mdulgentuprimipdt  faila ,  ptrinde  valet  4» 

qnos  intcft.iti  Ipcdat  (ucccffio.  i.  Quod  pud prttorem  vel pr^Jtdem  I  n  t  i  m  a  T  A  ,. 

nonaiucrvclitemancipatearrogatu,nili  ac  fiptr  pofulum  ture  Mittquofacta  tJfet.C. 

ctaSkcoiffaia,  dignus  meric viius  cmand*  4r  «Ajpr* 

patione.  ).  Quod(i»caii£tcog;iuca»di>       Caittio  porr^  (iiperior  Hcriclcbebat^'^''<'^ 

gnus  fucric  iudicarus  emancipatione,  pcrfiiirr  publicje§    /«/?.  ^/;4(/c»;'r.Pcr/)fr- 

cunc  ci  eimncipato  aut  ccj.^nexhereda-  yon^/B/ia^/jf^wincclligit  Aatornollcr  no- 

cobonaredderevdic.  4.  Qupdfivelvi-  cuiumpablicnmtvenimhoccefiicaaifi:- 

vns  lineiuftacaaiafiiericcxhcrodarus  aut  prainhutusifj^//r.  rhtfi2.exLj.  C itt^AU' 

cm.incip.icus  .riincpr.Ttcrbon.iipliusar-  lariis  vbi  cxprcllcprohibciuur  fcruimu- 

rog?.n  propiu ,  veht  ipli  quartam  pancm  ucn  tabeUarupra:hci.Ac perloaae  libepiv 

(iionim  bonorum  darc  d.   ). IttfiMad^ft,  blicae ,  quibus  fidsdase  cogebatur  acro- 

Uis  condicionibus  permicdcac  ezecap  g^coc,  ecanc  (erui  publici,  vt  tcxtus  eftft> 

nco quoqiimpubcrcm  arrognre.rutor  cx-  pcrrus  in  /  2.  Cod.  dt adopt.  Ik:  harc  icnrcn- 

cipirur ,  qui  iuum  pupillum  prohibcrur  ti.i  probatur  etiam  Antonio  Goveano  a- 

arrogarc  Li7.priHC.^.dt  aiopt.\\>\  Vlpianus:  cutillimo  ac  fubcili^lmio  lCco  i  cuius  icn- 

IUtmfeimniimMn^i,  ^mttiv^ai-  tenttam  malo  fcqui,  quaro  aucocts.  opini> 

IMI  dtkmm  Mtminiftrauit tfi wmur^s.  annis  onem  ampledL 

ft,quiadrogatWttufmttimtidfm^ttjiu       Didum  t^nocj,  ruit,quodli.irrogatu$ 

tatumti reddat»  impubes  ruic  lulb  cauia  cmaiicipatus  vd 

:  CinnoaobllaciL/^.p..^Mfrif;vbidi-  csneccdacushpatceadopciuofWeri^tanc 

dcur,  quod  Viccicas  liii  pciuigpi  cugoc,  pcaeccs  accogari  jpprtabonadcbeacquar- 

priuignum  arrog.ire  polTir.  tam  quoq;  partem  fiiorii  bonorum  arrc- 

Eccnim  in dJj7.fr.  cum  regubpropo-  g^cor  dare  impuben  arro^co.Hinc  qu$- 

fita  fi]iflet>quod  cucoc  non  polmfiium  ftio  (iibotitHC  losge  intncanflima^ne  09^)^ 

pupillmnarrogare,  ftatiminlcqucna  ^j.  haecquartaficvniueridmm  bonorum  ar-  ^« 

iuibi:cinn  cxccptioA:limir.-irio,n.x'cvide-  rogntorfs  ,  .iu  vcro  dcbira  ab  inteftato  ^^''^*^ 

Ucct :  nili  cutores  vci  luturaU  cognatio-  poitionis  ?  1  locpoftenuspiacait  Accur-i*'*;./*" 

nc,vcllancliIIimaaflfeftioiicdudh,pupil-  lioquodalioquin  ,li  tocooim  bonocttm**^**'' 

los  fiios  adopcenc  par$.quartadebcrcturaccogaco>tnmme- 

Atqui  Vitricus  pExfumitur  famfbamo-  lioiis  ccndicionis  forctarrogatus,  quam  '^*^' 

ucri  ad  priuignum  arror^andii  .iriTcCliouc  nanir.ilcs,ac plus colequerctur ,  quam  h-  ^f^'^^ 

Lfin.C.  dt  (onf.  tutar.  eo  <^  lic  quodammo-  bcn  natur.dc$,iiquidcm  (i  tres ,  quatuor 

do  parcndsloco  $.  «Imr^rir.  f. dlr MjprJiic  auc  pluceslibccosnacucalcs areogtcor ha- 

igitur  a  (iipcrioriid/ 17.  ocgula  excipirur.  bercc,  pkis  auferrct  ex  bonis  patris  arro-  ^**^^ 

C.crcrum  impubercs  .urrogati,  fi  fa<5ti  gatus,quar'  natur.ilcs.  Atqui  hocabfur- 

fueruupubcresac  probaucriut  fibi  non  dumcli  Ergo&iilud.  2.  Adoptiololet  ^*****" 

eq)ediceinpoceftaz£redigi,  arquumcHe  imitarinatuiart<tf.<lMlWi'Wi.  tiift.dtadoft, 

cmandpari  eos  k  patcc  adoptiuo,  .itq;  ita  atqui  non  imiiaeeQUC  nawcS  &  arrogaus 

prillinum  ius  recuper.u^c.Etcnim  hoc ca-  plus  con(cqucrctur,quam namraiis. 
iii  unjpubcn  iiiccuru  xquiu&  iuadec ,  vc      Scd  cuccaciaopimo  vchoi  vidccur.  Et. 
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^aodper  quartam  exDmi  Pi|  conftinicio-  Non  obfbt  edam  quod  natnnilct  li- 

ne  moffxo  impnberi  debita ,  ncqoar-  bcri  inique  cxhcredati  contenti  debeanc 

ta  rotorum  l-vonomm  Sc  noii  lolum  quar-  cllc  quarta  porrionis  legitinuc :  adopcio 

uportiouis  ab  mtciUto  dcbita: ,  uuclii-  auccm  uiutccur  «utuiani. 

«ndaiphinnuel^sdemonftnnLNam  Re^  Nonin  omnibus*  fiqiudcm  na- 

miL/.Cif4iyr.<Hcitiir,impaberiqiiar-  turaimitaiuradoptio,  rcdabeaquadoq; 

tam  bonomni  arrogatoris  partem  clle  defledic,vtc\§.r.c?' J<S.conftat.Ad 

prxl^aii  Jam.  Idcmque  ^lane  in  U.  $.  is.ff.  hxcadopuo  unuatur  nacucam  6c  adopca- 

deiiu^c  tffi.2iiTcacar,EzmU§.2i.f,de(U.  ti nanixaUbas  affimifancnr ,  qoando  ea- 

quartaiftadc  bcmis  axrogatoris  pnefta-  dem  eft  lado  adopcacorum  Se  iiacitf»> 

ri  ;  arquc  (]i:.irtam  cx  boms  .irrogatoris  lium  :  arqui  circa  pr.Tlentem  quzftio- 

conrcquiimpubesdiciiurui/.ii.§./.^if  nem diucrlam cllc  canoncm  adoptiuorii 

adept.  Quo:  iingula  atque  vniuer(a  iacis  &nanualiu,cxmod6didisliquerepuca 

dbundcque  probant ,  quartam  impuberi  Sed  hacc  quarta  anne  debeatur  cpiec^ 

arroi^co,  lilineiufta caula  cmancip.itus  phinb. hiniqucexheredati.aut  iinecau- 

ve!  arroqanis  fuerit.cx  D.  Pi)  conftituno-  la  tm.riiu  a  patrc  adoptiuo  cm.indpati , 

ne debitam>  quartam  cilc  partcm  vniucr-  quaibo  mouctur  ab  Autorc  noibro  ?  6c 

ibrttmbonorum.  quidem  Ia(bn  fiimnue  ai»oiMadsImisi> 

Nc^uc  hoc  argumenta  di (Tcnticntium  coniulcus  ,  circa  propoHcam  qncftionc 

cuertunt.    Qupd  enim  atl  primum  rc-  dicir,quoiictllcxconllirutionediui  An- 

lpondcturinuneiIev)cnlm>ilc,cum,qui  toiuni  quartaliuc  lcgituna  non  dcbea- 

quacpor  phuiamue.liheroccun  ficptcer:  tnr,  vcqnae  dc  impuoetibtis  duiiBmt  &t 

aurqui  prolis  cciaro  fpcm  aliqnam  habe^  oonccpcafiareiamen  communiphiribus 

ahos  libi  in  hbe ros  adoptaturum  elTe  ac  quoque  eandem  dcberi  lcgitimam  ,  id- 

lcgc  qua.iiturosiibei:os,  quos  illi  iiacura  queexhacracionequodlilineiufta  cauia 

adfcrt.  Deinde  etfi  qaando^oc  Gomii>  exheredatns  fuerit  pobes ,  nmc  habeac 

^acvcis,quiIiberoshabetnatiitales/dios  querelam  inofHcioil  teftamemi  ad  ean- 

libi  adoptct ,  c^riim  ramcn  hunc  pcrra-  dcmque  excludcndam  ipliquoq;debea- 

rum  cllc  ,  ac  proindc  in  coniideratio-  t\xx<\u3stJLArg.ttt.\nftit.demcffic.teftamtnt. 

nem  non  vcnirc.  Prxterea  quamuis  ar-  Sed  hacc  racio  lalbnis,quod  bona  iplius 

rogatus  plus  ex  fiibftaiiria&  heraliiBie  pocedixerim^ex^uieft  momencL  Mam 

arrogacoris  aufcrac ,  quam  naturalis ,  id  quod  hodie  exheredatis  hberis  compecac 

ramcn  rationi  non  repugnat :  cumenim  quercla  inofficioli,idnullomodoconcc- 

lans  cr^  tiiios  naturalcs  natura  limus  do,&  lic  potius  (latuendum  exiftimo,te- 

{>ropcnu ,  iddrco  pocris  arbtcriofim ve-  ftamencnm ,  in  quo  lfl»eripneceririlini^ 

idtuncftquantam  iUipaitem ace^iiant:  vcl  iniquc  LvhcaJati  iplo  iure  efte  nuL- 

atquia  eadcm  affctflionc  arro$»atos  non  him,  licvtnullum  pranudicium  t!;cneret 

prolcc]uinuir ,  idco  lcgibus  dchniendum  cxhcrcdacishbens,  nec  vim  vliaroobci-^  

ntit ,  qiunta  pars  ipiis  rehnqiu  debeat.  neat.  Nm«&  ///.  e.  3.  &  4.  aiieoque  nec  10- 

Accedit  quodaun  teftacor  exarrog.iti  ceflionc  querelxinofficioli ,  velvUaalia  ^"''^' 

bomscommodapcrccpcrit&:  hicra.uii-  indigcat,vtinfraproh.\iusdiccnir. 

quumnonlitco  caiu  ,  quo  absquc  iufta  Polbrcmo  de  quorta  illa  ,  cx  Diui  Pij  ''T? 

caula  HLum  adoptiuum  exhcrcdorit ,  aut  confticutionc  impubcnbus  dcbica,  qua:-  ^"^'^ 

emanciparic  ,  amplius  aliqoid  ano-  ritur,vcnmmeau6bhodiifit  NsfMAi /f. '^^''-^'^' 

gato  ,  qttamnatuntiibusUbcQS  praeftft-  qua  cautum  cil,  vt  Ci  qiutuorfblumaut  ^!^'^' 

ri.  pftuciores  fiierinc  hbcri ,  tunc  tettia  pars  ' 

lub 


« 


Digii,^  -'le 


.  -Di  ItM  IT  STATV  PlJliOlfAllYM  THSlXt  X.  177 

aufitiu-  ^ttbftantue patenue  iHis  rdinqiMnir: lin  ten]oadopcan&erine.CReroqi]infiex- 

'  jfynott        plures  fuerinc  qium  quacuor,  tunc  .  cianetiSiliocei^alius,  quam  avus  matcc- 

un/liru-  'P''^  media  fir  rclinqucnda:hinc  itaquc  nus,  vcl  patcrmis  .iciopurt*t,nihil  iuris 

^tntf     quxricur  annc  quoru  ilU  ex  Antonim  conlequcrccurui  adoptatum,  fcd  liic  in 

,  conftinidone  impuberibus  debiia  con-  potelote  &  femilia  patris  fui  nacu»lis 

(iniiUterntauda,vtnonampliusritqua-  manerec,exprel1eitaluftiftianusin£^m. 

drans ,  {ed  cricttsfiibftand^paaisaido-  CJe adopt.&  ^.i.Itifiit  eod.tir  Vidc  c[\ix  d-- 

/                Quinegaciuamtucntur  «Sc  legicimam  uiL  q. 

iftamaudaunnon  efle  concendnnt ,  hac  Tkm^iu^  6ftre(blado&decinbin-> 

xationenitunturtquodN«iif/7i'*<    prcllc  tricacifiinu^iftiusquxftionis^anneptc- 

loquarur  de  iUis  pcrlonis  qiubus  abiiii-  beiits  (cit  non-nohihs  ,  adoptatus  j.  i^o- 

,  uo  couipctic  qucrela  moi^aoti  :  acqui  biii  ctlicucur     ipie  nobiiisP  Etenituli 

.  qnerebinQiftidofinonc5peticim{H]beci>  vel  arrogatus  (tterievel  adoptanis  a  pcr- 

nis  arrogatis  &  cxhecedMjs)^  pacxe«k>-  Ibna  noo-cxtranea,auo  ncmpe  matcr no, 

Stiuo ,  (cd  illis  iiiccurrirur  rcmedio  con-  tum  quia  non  fbhim  iii  potelV-itc  c  tl:  uto- 

itutionis  D J*ii  Ancomni,quod  cum  or-  pcantis,  icd  ctiam  in  ciuldcm  lamilia,  uu- 

dinaxMimfiCfexcladic  remeifium  qnecebs  .  bitandam.  non  eft,quin  hoc  a^a.  nhkali' 

inofliciofi  celbmentiextraordiiuritun«&  tads  pacenue  eidem^ue  annexorum  pri- 

quanquam dillentientcs  hoc  nitatur  fttn-  ui!e;^iorum  pnrriccps  rcddarur ;  fin  vci  j 

damcnto  quod conlbruuo  D.  Pii  lu  lub-  aperiuna  cxtranca  nobiU  adopcacus  iic  i- 

rogua  in  locum  quereUe  dci^eo  debeac  gnobiiis,  quoniam  nec  in  familiamado- 

cenleri  dofiem  naxnne&  efteftus ,  per-  ptancis  rranftt  adopcaius ,  nec  qtiicqnam 

inde  ac  fi  quercla  compctcrcr  l.fiam$*  iuris     huiusmodi  adoptionc  ,  cxcepto 

ifuitniuridrutn ff.fi (luucAUtiombus.  iuie  (ucccdcndi  ab  intcltito  ,  confcqui- 

Rclpond.  Tameu  re£^  ipfisocourrit  tur,idcirconobiUsindcnoncf}iacurncc 

Iafi>n,&didc»noshicverfirim  cxeRifio-  ndbdiocis  adopdui  iui  patris  pardceps 

ne  lcgis  feu  conftitutionis  cocte^rix,  redditur.  Vidcnancquxlhoncmplenios 

nempe  dtU.  NouelU  iS.  At  corrc£Vorias  lc-  a  me  mSbumkdtS.trdAi.^iidfiMaitirM' 

^snonpauexccnlionempcriubaudicos  /hJut» 

incdlcdiis.  'Sed  vinim  idem  qaoddeairogaxione  Q1L41. 

&adopcicH)eiinncdidum,quodnempe4»A;^  ' 

R£  SO  L  V  T  I  O    T  HESIS  adoptarus  confcquatur  nobihtarem  ,  in  niMus 

DECIH^  legitimanonc etiam obtineac ,  vt  nobilis  cdfequd- 

pocer,  ex  ignobiH-foniina  prokm  fiifce- fNriMM-. 

iMiTd  A.  Tj*  Ffedos.-adopdonis  olim  hic  eiai«vc  .ptam,  pcr  iubfcqucns  matrimonium  lc-  Gttomf 

Qu-4^.  Xl^-quomodoamquc  adoptarus;  tranfi-  gitimando,  iiobilcm  efficiat  leg^cimatu? 

Aii  Mb-          potcilatcm patris  adoptiui cadem-  quxftio eildifiiahs  &dubia. 

/**f*f^  que  conditione  in  ifta  poteftatc  eflet,  Sed  vcrior  Videtur  quod  matrimoni- 

qua  hberi  natmales  pocris  fiii  poceftad  nmknobileciunignobili  concubinaco- 

tf^tiStf  mbfimt:  fcd  luftinianus  hoc  cmcndauit  rra(iiiim,legirimer  naturalcm  criam  quo- 

&  conftituit,  vt  arrogati  quidcm  uidiftin-  ad  hunc  cttc^huB  ,  vt  nobilicads  conle- 

^c  orrogatoris  potcftaulubiiccrcntur  §.  qu^curiurx 

iL b^kiitjUtubfe.  Adopcadvcto  nmphci  CniBS  feuencijehoceftfimdamencut 

adoptationc  noh ,  nifi  a  peribna  non  ex-  quod  tanta  fit  vis  matrimonii,vt  quian- 

cxanca,lioceft,auoinacernQ>vclauapar  ccafimcgenidt  poftconcradumatrimo- 
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nium  Icgirinii  habcantur  c.  tdtUd.  txtr.  qui 
filajut  lcgitimi ,  quodque  fiUi  namnles» 
pec  rabfcquem-iiittnmomum  Icgirima^ 
li.flnt  Hlii  L  K  c  I T I M I  NoiLt^.  cJjn vab. 
filios.vel pfACcdentts  vil  («tU€ft».Uffti' 

(cantur  iilu  ci ,  aut cciam  nati mociaiinir* 
niKiloiuiuusipnoc  Ibboiesl^tdinaGOii- 

liitit. 

Quod  fi  itaque  lcgidmad  per(uble- 
qucns  macrimouiutKipedttpaicris  lcgiti- 
mi fint,  {equitiir quod  li  pater  nobilis fit, 
&  ipfi  lCjjitanati  ciiildcm  concbtionis  cllc 
cciilcaiinir,  cum  tlii  nobilis  lcgitimi  de 
aoGilitate|NtcemapacdcipeiiK«  &  qooad 
digniratcm,  patris  CQtuliDQBemieqiiaii- 
tur,nonmatris. 

2.  Acceduqviodperiublequcnsraam- 
aoontfi  legiciinad  pcromniaexcquencor 
kg^cimi^  Kn.i2.iHpn.  vbi  diicrtc  luftitsa^ 
nus  projiunciat ,  legitimatos  cJlc  lcgiti- 
mo&  &  O  M  N 1 A  iiabcrc,  qua:cunq;  liu- 
iufmodi  appeUactonem  deceat.  i^ui 
natiTs  ex  inatriiiioiiio  iiobilis  cum  igno- 
bili  mulisreinito,nobiliscft  .trgnm.lif.ff. 
defia  u  homm  Lp.& /equcnt.jff  Je fttutor.l^ 
tur  edan^  lcgicimatus  perhiiiusmodinob 
bilis  &  ignoluiiS'  manrimoninm  nabilia. 
cificitur. 

Nec  obltit  huic  lcntentia'  tituL  26.  %. 
WMtrdu.  IM.  z.fuii.  vbi  dicitur  legitima- 
tum  non  lluccedere  ia  feudis ,  fuccedc- 
rctaurem,    nobihs  ellcT, ilcquc iunbus. 
ac  nobiiitatc  patcrnis  jiarticiparcf. 

Rctpon.  Commiiutui  quippcfallacia 
caufa: :  fiquidem  ix»  ideo  lcytimati  a 
fcudi  iucccniojie  aicemurqnoiai^K^ 
lcs  fint6!c  cx  lci;ic-iT!ationepaternamno- 
bihtaicm  &  digmtatcni  non  coniequan- 
tnrj  ^idciic5pocius,  quia  icgidmanoi- 
fla  non  det»ec  pnriwdicare  h^ris  le^d- 
me  narisjaiMiarisproximisi^  «iominoKu- 
di^quod  ticra  h  legituuano  hunc  cfic- 
^faim  habcvet^  vc  legiciaMtttS  capaKedet 
IfeudiiuccdSionia.  \kAitiiAnA§n»U49. 


ISPVTATIOJflS  ir. 

Non  rcfragatur  inlupcr  quod  fpucSi 
fincinftmes&ideoyqnancumuisperfiib-^ 

Icqucns  matrimonium  lcgitiman  ,  noir 
podintctlc  iK)bilc'3  aTg.l  i.C.  dtdtgmt. 

Reip.  Nam  ad  hoc  rcipondctut  ipuri- 
osnScfleinfeines  ,necd^icadsincqi»> 
ccs,  vt  di(cnc  probat  L6.ff.  de^tcurion.  vbr 
Papini.inus :  Spitriidtcuriones fuiit ,  &idea 
jUTipottrit  txinctfioquoquttuituf.tton  tntm 
in^editndd  tfi  ditgnk^  tm « fNf  sAm* 
fii.  Deinde.ticec  (punis  auqtia  adhxrc* 
rct  raacalt ,  iju.i*  ipionim  exiftimario- 
nem  grauarct  apud  bonos  &  honcftor 
viros,  db  tamai  maculapcrlublcqucit<» 
tcm  legidiiiatieaem  cbcrecnr.eo  qnod 
kgitimado  retrotrahatur&  cfliciac,vtan« 
ecaexconcubina  nari  fint  lcgirimi  Kov.S^ 
Al.omuiaq;liabcant  lura,  quac  legiumc' 

Non  cefiftic  in(nper  Inuc  noAcae  ien«- 

tcnri.T  quod  lcgirimatio  pcr  rubfcqucns- 
matnmoniu  non  procedat ,  quando  con> 
«abitu,  cx  qua  nacncalesliberiiunrpro- 
aean,eiuseftg(-neris>vcaimip£imacci^ 
mcnunn  cofiltere  non  potncrit  $  jin.  Injk 
denuft.cwn\  i-^iiobiH  aure  lioncllc  ncquc- 
avmatrimonium  conrrahcrc  nobihs» 

Aflumprio  quippc  faUaeft:nnibi&piiK' 
ckm  !(-'<;(-■,  luili.i  principis  conftiturionc- 
prolaibcLurnobihs  ii^nobilcchiccrc  inv- 
xorcm^ncc  hoi;cll..s  vUahuiurniodiim- 
pedicinatriinoninm.Qainiinoignobilis,. . 
a  nobili  dtida,  gcncrc  i&bonocenariit  • 
nobilitarur  l.vlt.<:.dt  imelk. 

Non  impedii  dcmquc  quodhbenfe^ 
quannrcoAdidbnemLcris>noi>flaiu». 
patris  l.fmMm  7.  c  thnivmd.  pcomdefi 
raatcr  rueritignobili'.,(]i!r\mi::sp:-.rer  no- 
bibs  ik^uon-tanicnhbcn,  cx  dilpan  im-' 
infinodimatiimonm  prootearia  efician-' 
Curnobilcs« 

Ad  hoc  quipj^c  c>: pctl i ra  rcfpon fio  cft, 
pnmo  hbcrosiegitin.os ,  tju.ilcs ciia lunt  • 
legidraao,pcr  iiiblcqucn^  m.immonium 
CMmbLtm,  qui  filtt  fint  kgitimiKomi  tfk. 
^U!lff)U&qaoaddi|Jiut»c^ 
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Tccm  Sf  iimilu,  qux  luns  cmihs  luiit ,  pa^  doijuidcm  lcmpcr  uxiclligitur  ad  pedc>- 

tcris  non  matris  (lacura  6c  condicionem  nam  accipieiuis  i^'  pofterorum  eius  rc- 

^€eqmtjfJfJUtui9mm.l9  &feq.ff.  defewt-  (pcxitXc ,  t.  i§.  in  Jbi        f»  Houoau 

twtbm  Lj6.  C9d.  de  deturimhu.  Demdc,  Schcnck  B.iro ,  Aluarott,  Sc  Cuiac  in  d, 

etli  lcquerentur  liben ,  criani  quoad  di-  §.  4doptivus.  t.  26.  Uhr.2.  F.  Rirtershuliin  P. 

giiiutem  Sc  nobiliiateiu  ,  couduiunem  F.  (dp.ij.  q.^.  &fiq.  Zaiius  m  cp/t.feud  p.  t, 

fnatris.nobiles  tsuncn  «deatsquiamu-  nMm.i^  yvik€ijBSM^,fMim.f^  Wefen* 

Beces  honorc  maritorum  &  genere  nobi-  bec  defetuLcap  6.num.ij.  Cortcrum  Sons- 

litancur  d.lMt.C.demcdk.ljmUkntiiJCJc  bec  putac  dillinguendum  etrecircaado- 

di^utt.U.ffJtfenatmbm*  putos ,  peruidc  vt  iupra diiliuxcrat  in  lc- 

Ec  liaiicwnccndini.pofteriocem  ap-  gicimatis»  vcadoptarij»oftfeiidiim»apa- 

pcobtc  quoqtie  Auior  Jioftcr  contrari-  cteqii^tum,nonfiicoedanc,atqttcdems 

amqTie  opinioncm  ait  in  iudicmdo  non  ea,qii^  mo Jo  diximus,vt  etiam  dtil. §  ado- 

attcndi, przcerquam  in  fi>eciaii  calu  iuc-  Mivwexaudiri debeant :  antc  vero  Feudu» 

ttfficmis  ex  priuilegio,^eU<faniffionitad  apacce  acquificnm ,  adoptari  atqucfiiM- 

honotcs ex  Ibtuto,  quod  inipcdeccqui-  dantatq;  naturalcs  legitimi.  Atquc  huiu« 

rit  eiufrnodi nobiles,  qui  a p.-itcrno  Scxm-  diftinAionis  rarionem  hac  adfcr.ir ,  quod 

ccrno  generc  ceccum  numcrum  nobib-  adopcaciidarcu  nuii  luccedanc  m  teudis, 

inn  maiocum  cdece  cencncur  rvMUrt^  .quiadominus  non prqfiimacuricnfiiledc 

tktmkmt»  dk jkmAtbimit  StiiUt  md  calibas  Hliis ,  igicur  fuccedanc  adoptiui 

Helm  bewei/en  l^nnen    Ita  quoque  iurc  quos  rciaicieniorfirudum  conccdens  va- 

"Saxonico  IxudA  pollidcte  ui  eaque  lucce-  lailum  habere,quo(que  valallus«antefcur 

'dece  non  potcli  qm  maiores  non  habuic  dumacquintuin,adoptanc 

nobiles  ttkmd»  «.  ».ff,  quodcMnen  SeddiltinAioniJiMcgEattker  adaer(a« 

niaraplius  nonfeructur.  tur  gencralitis  tcxtus  £iS.  |.  adoptivus  t. 

tktr*  B.       Illud  de  adopriuis  vcridimum  cft,  26.  qoi  ablolurc  &  mdiftin^^  adopd- 

Qu.41.  quod ui feuda non  ruccedanc  per  tcxium  vum  in  fcudis luccedcrc  ncgac 

Andd»-  iatMii>i.mbfHmLM^*  vbi  cocnnde  AdiaciaiiemvecoSonsbedice^pond. 

ftimfiu.s^cxpKfsc  didt  Feudiib:adoptivusfilK  fileadniniiIud,quodadwifiUnmpoftad- 

**dtf  m  us  in  feudum  non  liiccedir :  atqac  huius  optionem  fadam  pcnienit,paternum  fit, 

fftl^  caao  euidcns  cil>cumqnod  Vaiailofeu-  non  poile  fuccedcre  adoptatum  cum 

dipodeflbaintimm-nocificiisqiurfi»  pcsdadido  agnatonim4tttnioci$:cmB 

tnmignatisfiionaeauferre  /  thdtnfiiL  cobm  de  taU  ruc^flbre  non  prxfum»* 

wr.autcfficcrc,  quominuslegiriraismc-  nir  primus  conftiruens  &  fcudum  ac- 

cciTonbus  dehaenubus  feudum  ad  do-  quitcns  ieniiile  vel  cogtcaire  :  iin  ver6 

mintun  ccuertaciir,tunietiainc{aodlea-  Mcidani  fic  noram  ,  quod  iam  primum 

da  dari  foleant  ianguini ,  atque  illis  de-  pacenri  conftituatur ,  tunc  quta  iiiperio» 

fcrri ,  qni  ck  (anguinc  primiacquirentis  res  rationes  ccllant,  dubium  non  ell, 

deicendant  t.  ij.  ^.ttfclttHtulml.  1. F. ado-  quin  hoc ciiu  adoptiuus  valalli  hlius  fuc- 

j^tio autem  ius  iangiunis  non  adicrat  L  qm  ccdac ,  ii  ance  acqniiicum  feudum  Ricric 

OT4d»^ritfitr./<^4r^r.Tttmquodinfacul-  adopcacus,&conftctfeudum  concedcn- 

,          tate VafalHeirc  noii  icbcat,  dominofJru-  ccm  iliud  conccilille  pro  Uberis  eciam 

di  inuito,  ex  aliciu hiuidia  v.ilalkun  (ubii-  adoptatis.  Quin  ctum  dubio  procul  tunc 

ccccjtum  denique  quod  noii  prziuma-  admittencur  adopcaci ,  cum  m  prunain- 

cucdominus,feudumoMicedea<»(enfil&  .iieftitocaitanoniinarimcautumeft>vc& 

ieatttcogptailcde  fiUis  adopf&us .  qim-  ipfifiicoedetax  non  minus atqjex iulbs 
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nupuispcocreaci,  \\AiCi.i$&.nit.fcjiifia.    nacionem  SvscEPERiT^ac  fuicipere  ' 
&vtnim>  qttando (miiies,<k  qaorum  libcros,proprieeftprocrearcliberosa& 
prorindido  agitui ,  confcnrium  in  hoc,    fufcipi  dicunrar  libcri  nacurales,  nbn  cti4 
\tadoptaufiKce<krent>4rjlpUfffll.Ci^  •  adoptiui.Ti.unemmquia/!,/fv«^jM!excc- 
dcfa^. .  puoncm  concinct  accguiapropoiicaalur 

Infeadiiinfinilieiecliiafiain,qiiod  '•■  vdsama\xi\^'iAaj^'&  • 
inie  hetedicario  deienar, 

nis  fvicccdac,  dubirari  non  tlebct,  cum  -  uocari  non  poflctatqui  omms  cxccptio 
inhuiusmodi  fcudum  non  lure  fcudali»  .  ftrictc  accipi  nec  vltraluoscecminosex- 
*  ^sA  iure  comniont  iSc  lKisdiBiiio  fiicoe-  •  cendidebet.  Igitur  ad  adopciuoi  Hboos  ' 
dacur.  Atquiininooeffioiieheteditana  accommodari  non  debcc  cum  nonpro- 
adopciui.rtiuiparanrur  ^  cx.rqnaiirurli-  pric,  lcd  fictc  (nu  filii.  l  um  dcniqucquia 
bcris naturaJibus Xov.nS.(Mn verk  Cum-  •  racio illius Lfi vttqtum,\n adoptmis iibcris 
Itbet natttrd  4itt gr4^.  -  _  exprefledeDcic.  -  RatioiUiusrumicurex 

'.  Sedanneconiueiiidinevel  ftacuto  e^  conioaBrna  &  przfumpcapaciisvoliiii^ 
Anftatu-  fici  poflit,  vt  adoptmiquoque  fuccedant  tatc,  qiur  pratlumitur  donacionem  non 
topofiit  Hi  fcuduni, quiftio  cft  ?  Aftinnac  aucor  &durus  fi lcmiflct,  libcros  fibi  fupcrNcn- 
tficitVt  noftcf ,  Aldacum  &  Roienchalium  ic-  curos  nec  propriu  langmncm  poftpoli- 
eSuptim  oicta ,  quibas  adflipiilanirqnpqae Vol-.  cacas  cnaneo  L  am  tttntifimCmL  dtp-  - 
Jmtiafiam  lik.  u  Afutd.  cap.  9.  nu.  ^«.Sneide^.  iiicmmif 

fart.6.nunu22.verf4.  Scd  quurarioncccr-  Quxftio  pr.vtcrca  miximi  momenti  LiterdD. 
ca  hums  luxancrtiomsdclhtuuntur,  6c  eft,am)ccondiuo  lib  Ji fme  itbe/u  conti-  Qu^44 
fhracani^imijurnuttaiDf&cquiutcpa'- '  neaceciim  KbesM 

gnans  iuumqac  ius  tcnio  fine  cad&au-  ■  deicotmnilliim  hoc  modo  fiiehc  tc\i£taftimf$' 
rercns(qii.ilccllcthocftatiirum,quoado-   fi  finc  hU-ri^  heres  inftitutusdecellerit,  tinedtur 
ptivus  ad  luccellionem  (cudiadmicterc-  non  cogacur  hdaconmnlfum  piffftarc,  fi  etmiBtilh 
tur, vt  ex  pnaedidis  pacerVoon  (ahdStu^  -  fiiio  ai^pcitto  nHiOoo  deceflerit.  me^4 
circoiilisfublcribcrcncqueo.  Ecqiiodcdlacoi^incondicidneiflajf/S^inVfM- 
Iniupcr  dc  filio,  poft  donationcm  o-   ne  libcru  adopnuos  no  fiieric  complcxus,  Mif^\  fi- 
mmum  vei  maions  partis  bonorwn  ado-  his  raciombus  emnci  videcar.  i.  In  dubio  nc  Ubc- 
ptato,  concroQercitur ,  aimelocum^&ciar  oedecof  •eftator  de  verib  liberis    noarrisV  * 
difpofttioni  / /  vnqudm  t.  cde  reaoe.dcnM.  de  fi^^is  icnfiile,  qiiiavetba  natniafiterft 
CjUacancrur,vtfiquis,hbero'-  iion  h.-hts,    non  fidc  tlehL-nt  mrclhgi  l.vlnm  Cod.  de 
< >innia  bon.i\  cl  ni.iiorcm  lilorum  part ^m    hu  qut  venum  d.t.  L  fdmmus.  Cod.  de  nupt. 
.  don.int  alicrL,     iplipoftcuLbenrupcr-   Atqm  veri  dicuntuc  hben  qui  lulcipu 
ncnerint^donatioreuocaripoffit.  -         untur  («Bniidam^liaKUllBkiinftiver^ap  - 

Etquodlocum  habe.it  inadoptiuisdif^  pclLiiuur,quifiunrexiurisccnlura:non 
pofuio  d  LfviJtju.wi,  diccndumvidcnir,    cmmdicunnirvcrilibcn^qnibus  vcritas  • 
c^ucu  om  ca  conrutuuo  gcncrahcer  lo-   namrx  dctiac  Lfito  qHt.m  p4ter.  debli.& 
qaiturdeLiBERisratquiadopciaietii  fi^hm.  ' 

libcrorumappellacioneveniunt,maiime  *  1.  Pcxterca  non  debct  clle  in  potcft»-  - 
incauiarauorabili,qualislueceftdeccoo»  tc  ipiius  hcrcdis  grauari  fiio  factx)  delu- 
canda  donauone.  -  dcre  mbfticucum ,  cum  laciic  ei  cilet  ado- 

Veruncamen  ab  faac  femencitnicriio  ^c^ndo  Cxtingucce  (ideicortimilEDn 
di(beduautornoAer,tumquiftdLi/ij^^  ^^mZwvnf /./dlr«d»f.1rbidicitufnoii 
loqqtur  dclibeiis  qo^  aiiqaispoftdo^       «miubas  conceffiim  iccogare  pu- 

piUum»  » 
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pilium  ,  nefit  inpoceftarc  tucoris  fiiccre  Qu.r  ratio  Facit  quoque  vtnccadnprati 
quo  tutcla finiatur  6c  lubftitucio  pupilLi-  ante  tcftaincntum  fiittum  coiiditionc  liU 
ds  dtfnelbc.  ^  fid^mmilli  fi  Jhu  Hhtrk  cotnprehen;* 

j.  •  Facirpro  hacfcnrcntiarcxtus  /«/.  danrur. 
fidetcmmijfunu  Digeft.  decondiT.  cr  dcmon-       Quxritur  poftremo  fi  quis  filiumad- 
Jlrdt.  vbi  ad  Utcram  diciturj^uod  tidci-    optiuum  hcrcdc  mftitucnt  ipfum^iue  fi-  st  ado- ' 
oiininid&mSifilUsrelidiim ,  (t<)uisfine  ddcomminogr.iuant,annetanccondi-^fiM«/jf. 
libeds  <iienr  Aam  bbicrit ,  adopdonis   tioiilannnehbedscacicedibtncelligatui  tuubent 
commento  non  cxcluditur.    IdcmquC    &  libcri  lubftituto  prarlari  ccnrc.uuur 
piobsLZiXtiLj^aaquit.  $.  ittut,deUgat.2.  in    Cauit  enmi  luftnuanus  vtii  tcilator  aL-  tur,Aim 
<{(u<Kdnir,qiiodi^bdinten^plislibero-  qtienitt(uaprogcnie  hexedem  inftituc-  tunc  m 
rumterciaparsidiAtefl^iloiipo(Scadi[>-  iii;cKiia  ifthcc  condicio  (ubintetlig.uur^iffjii. 
pundo  tertiam  partem  confequi.  •  leff^ener.t!irer  p.tr.tgrt^  aimMttOkCU. dt  mifo  ta- 

4.    Indabionondcbetrcccdiapro-   taJlttHi.&fuifttt.  <ite  fub- 

pcia.fignifioKM)iieVods,cumdevolnniar  '    Equidemlaronpco  Affirmatiua  mili- /n/f;:,'/^^. 
teteftatorisincerprecandaagicur /Lii«ff4-   caccui&aliiadftipulancur:  quorumift^r 
bter.Di^efi.deleg  i.  -  Atquiadoptiui  pro-   (imrrariof.cs.  i.  Cum  adcptiuushodic  fj;^^;^/^ 
pncliberinoniuntjCumappcUarione  li-   quoadlucccliioncmuuclUri,pcromnia  Sifine 
oerorum  nuiquam  repehatur  indgniri  m  exequatus  Ubcns  naturaUbus  lccici-  Ubecis/ 
adopciuos;  vndeetiamcommtttiitercra»-  'misiidcircoficuthisinftitutts&fim|wci^  ' 
dioun  ,  hbcrorum  cnunciarioncm  ius    cer  fideicoramiiE  rcftitutionc  gr.iu.;ris, 
finguinis  tanmm  demonltr.ucTu  aquelh    cacitafubinteUigitur  conditio.h  line  libe- 
tnLi.HUm.i4.CMrcu9C*donat.  Iguurcum   risdeccllchiiitaquoquccmnado^timm-  • 
dujentufanneceftiacorinaHididorfeifta^  ffltDUnmrhetedes&fideicommiflbgcaF- 
u  line  Ubcris  fiib  appellationc  liberonuii    uantur,cadem  ha:c  conditio  fi  finc  libcris 
comprehcndcrevolueriradopratos  ,  nc-  Iegirimis&i:aturahbusdecellenc,iubinr 
ceilario  diccudum,quod  eos  complecti    tclUgidcbcbu.  *    '    .  . 
aolneric.*^  .     .       a.  i)eindeficncteflarorfiItumadopti-  * 

Nc ^  .id  remftdt  quod  «io|iiM  libeti  iMiii prictulit  fubftituto.ita  videcur  vola- 
in  lucccllionc inrcftari a*quiparentur  na-    ilTe  criam  cius  hhcros  pr.v ftrrc. 
tucaUbus&iegiumis  liou.ui.c,i.Ltumad-      3.  Poftremo  idem  laion  coniiderac 
^mkJCJkiiofi.  .  qiiodiianuaIestantumlibed,^fiIio^ta>- 

Refp.  Nam  hoc  habct  locum  in  filus  '  naro  prodxad ,  non exdudunt  fiibftitU' 
adoptansabipibteftatcrellucdefim^o,  tum  ,  &ramen  fi  filius  naturalis  tanmni 
fecus vero  in aidoputo  ab  hc^cde,qui gra-  fucrit  hercs  inftitutus  &  ^oft  mortc  fmt- 
nattis  eft  fiddcommiftb  fiib  oooditione Ji  pHcucr  grauacu& ,  e.us  fild'  legidmi  &  nft- 
fiteliberu.  Deindeconfidetandinncft,vt  turalesexverfimiUmcte  tcltjioriscxclu> 
filu  facianr  dcficcrc  ccndirioncm  fidei-  dunrfiibftiturum  i  vndc  concludcndum 
commilTi&cxcludantiubftuutum ,  non  videtur,  quod  limiU  modo  ,  fiadopnuus 
fiifficerccos  pollc  fuccedecc  ab  aucftaco,  *  fuehr inlbcucus  heres  &  limplidcer  fidei- 
&finttdemnondIecommil]am  ,"ied  o-  'commi(Ibgrauacu8,tadaiittoficcondirio 
portct  ec3  ctiam  habcre  tcftacohs  vo-  fifmertbtris  ,  cuius  vi  acquevigocepiacfc- 
ltmtatem,qux  vidcrur  in  adopriuis  defi-  rantur&  ipfi  fubftimro.  " 
cere ,  cmn  vcrba  tcftatons  naturaUtcr  &  Cqterum  aUim  contrariam  conccdunc 
vece>  non  antem  fifte  debeantbtclhgi.  -&itendam,lbtuentcsinadopdnoinfti- 
mitfli9fmfm9f*J)^MSk&f^fSu  'Cuco&fiddcoinnullbgicauatoprfdidam 
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tacitamcondirionemfifinclibcrisfiibin-  ticvoliinrarisnrio  ,  qus  in  naruralilni"* 

tclliginon  ponc-.icJcoquiavthxccondi-  iurelanguinistiuc  coniunciicnc  fundar 

do  taciauuclli^tuc,  pacria poceftas  noa  tar  d-Laimaaui/tmi  pcnitus  dc^cic. 

iii^iidcur,fedi&caauiiacatalisi£iL  Cnm  Ad  poftrciiKunfe^>endecai»  con(e- 

Mutipmi  C.  de  ^deicmmi^u.\\xc  (cilicet  qucnriam  itidem  ncgaiido  ,  quiainfilia 

quod  verolimile  non  fit  tellatorcm  vo-  naturali,hcrcdcii>l^ruto,conicduiavo- 

luillc  extrancuin  propno  fanguim  ante-  luncacis  ceilacons  ideo  locum  habcc>-quta 

lene.   Qupi  mbnem  in  libcris  ado-  natiiialisiario&affe^tileaiconieftii- 

jiciuiiilii  dcncere  manifcftifliraum  eft.  ram  voluntatis  parit.quam  etiam  lcx  ijpfa 

(    Mihi  perpbccr  Franci(ci  Mantux  di-  extendit&rfpeculitercxprellit  .-atinnli- 

Aindio,qua  lu diftuiguit ,  vt  li  adoptau  a  is  adoDauis  dcticit  hzc  rano  nacuralis & 

perlonanon  cxrranea  fiierinc  ab  aaoptir  loc ipuad  eos  non  excendic; 
aio  patre  inftituti  atque  fiddcomniilTb 

grAUjri;hxc fubmteUig.irur  condirio  fi  fi-  RESOL  VTIO  THESIS 

nc  Ubecis  decellenc  ,  quia  ratio  modo  cx  Vndutmd, 

4 1.  omMem^SmiCttBe.   '^"  ^^*' 


dui^iinhislocumfibi  vindicac»  ^iia  de      \  Dopdoni  aHinis  eft  vnio  prolium  . 

(anguine  tcftarons  funr.    Sccus  vero  li  jl  \  Gcrmanice  die  Einktftdt/chdft  qua: 

adopriuus  hcrcs  inlbrutus  acquc  hdei-  ab  AatoreHoibodcfinitur^Mn^yfrf^^hMi 

comillb grauacus  fit  a  pcrfbnanonexna-  mterp^entuevnmupu  ex  dtiierfi  nuUrimr' 

neaadopGttosob  xarionem  £axukm  dJ,  Mfifieptcs  & fi^^kiidm6htr»s,pTdfipp9- 

xum  jcuriJimL  fite  filutionk  tun^  de  mutua  inuicem  yZff  i  </S7»- 

Nou  aduer(antur  huicfencenciaepro  tu^trdmerdiuitrioioci  magifirdtu  lum  C4it- 

prioris  lafbnis  opinionc  addudb :  nam  Ji  eeffiitme  i  ddbilutk  tk ,  ^tnm  mteriM 

ad  primum  relpoiidctur,£illum  dlc  quod  &  M  mtttmmmtikm  «  rim  reSefm  mi- 

fijii  lcgirinii  pcjorani.i  limik  s  (inr  Icgui-  tum. 

mis  &  narurahbus :  non  laiic  tujicquan-         Sed  hoc  pa^o  vnionis  prolium  v-  j,^ 

do  agitur  dc  eo  quod  nititur  coniedura  rrumnc  hcicum  an  vcro lilidtum  legibui- 

legis»qua;  ex  {^rxluniptiotte  natnsc  dud-  quc  prohibiciim£t,iuMueqiH!  conuar in-  ^"T''^ 

Tur vc  hoc in  bco  fieripaieijexpncdi-  cer iuris Intcrpp.  £t  quod vnio prohum  ^I*r"t 

Ais.  fit  illicica  »  Jiis  probari  videnic  tacioai-^' 

Ad  iccund^mxelpou  Jcrur :  non  fcqui:  bus. 
pcxciilitteftatorfiibftiiotam:crgocciam      i.  Quiacalispa^^eftdefiicarafiic-^ 

«inshecedeseidempnrferfe volaic:alio'  ceffi>-«ie,taretn^nDbancur,tanqujm  bo- 

<}uin  (equcrcrur  quando  quiuis  extrane-  nis  moribus  concwriac     fin.  Cedie»  d$ 

us  heres  mfticuitur.&  iimphcitcr  fidci-  fdQ. 

commi(!bgrattacar,Uberosquoqucctas      i.   Accedic  aood  batafinodi  pa£H« 

£lbftitUto  cflc  prseiacos ,  «anique  condi-  dc  vnicndis  proliDUS  aufinrac  hbcram  te- 

rionemn finelibcris  raciteelTe  rubiiitcl-  l^ndifaculiitcm.qu.ilispaclio  iure  im- 

ligendam.  Dcindediucrlacdcatioipfius  probatur,tcxtusctl  mle^is-Cedic.defeS* 

adoptiuittiiAcetaf(lemlibecbcacn,quo-  inqualmpp.  ftUlum^tjueddet^mfitimien' 

niaminfilio  adopciuo ,  quihcces inmcu-  ttetH^ubei^tmeB  >  nfif*ttr  \  i'Afim;^ae' 

tnseft  *  cxprcfla  rclucetvolunr.is  dcfun-  tUT^tx ^quaportiotie eAiqudHubebat tCumfid' 

&i ,  volcncis  ipliim  fiibftituto  prxki  ii :  tre  herej pMrufut  ejfet.tufue  viUm  »HigMti9- 

acinliberisipHUsadopduineque  cxprcl'  nemcentrdbere  »  ntquetibettMemtefiMieitti 

it  a^tte^&prarftunpcie lettconiedaci-  fMiend^miiBeruftttrifMtutm^e. 
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3.  Acccdictjuod  cxpcducpublicevt  Actjuc  haiic  rcntcutiam  hac  rationr 
fiberi  parencum  vldonem  Sc  e)dherecb>  defendunt,quod  mlJb$x:Jtfii3.  padhun 
tioReni  mcruaiic :  acqni  hoepado  vnio-  de  fucura.rucccfl[ione  fxc  demum  valeat,  6r 
nisprohum  fubliftenre  ,  noii  meruerenr  terrius  illc ,  dc  cuius  hercditatc  padnm 
ampUus  cxhcredacioncra  patcrnam  j  Ci-  inicur ,  conienlent  &ineavolujicatc  ad. 
qaidannon poflenc  >  obibmte  videlicec  excremnm vicsetetminupecfeiiecaueiiCr. 
padioncpaifiEiift,  WKd  k  pocce  exhcce-  z.  Quia  hoc  modenmine  admiflbir 
darL  fundamciita  iUius  lentcnti.v  corruunt: 

4.  Infupcrhercdica^pactis  dacinon'  Sicmmparencipermictiturrcuocarehu- 
potcft  L  btretbtas  c»du.  dt paBi  etmtmsmt»  iusmodi  pa^cmi ,  non  eftcmaabono» 
frir.d'  FXfff.  Datur  aucempafto  hecedicas»  moces  ,  nec  pictatcm  lacdic  •  nec  vonimi 
cnmvniofit  ptolunn.  captamdarmortisinducit,  ncc t cftandi li- 

5.  Etdcniquc  huc  rcfcrn  dcbcnr  o-  centiam  adimit ,  ied  natiuram  vltinijc  vo- 
mnuilla.argumcnta ,  quibus  padum  dc  imitans,qu2  refcindi  poilit,  induit ,  non 
Incceffiicme  viiienci&,  deque fiitura here-  quidem  vi[iadijfed aoftoritaneconfiietu- 
dicate  inicum  improbacnr»quacinfiaij^  oinis. 

A/A//ii.diirolucntur.  Exhifccrarionibusnonportumnon- 

Ca^crum  pro  vnioue  proliumharc  pcobarelenccnciamPccriGilckcnii,ibm- 

|Voferri(blenrargumenta>  i.  Qgpd  hu-  cnci&paAadotaliinftcinnento^  vdquo- 

uifinodipa^uiu  non  ineatur  principali-  uisalio^comprehenfa ,  dcbonisexjeqttar 

tcriuperrucccirioiic  ,  fcd  lupcr  coopta-  imcrprolesruas  ita  diuidcndis  ,  vtnulla 

lione  tihonun,cum  mucua  qu^dam  con-  parcnn  modcrandi  iacultas  luperru ,  nonr 

inn^tio  finterniaoiimiifrinteFpcoles  V*  e(Ieef6caoem,necpaciemicaadfirii^ere 

«n(que  matrimonit  contrahatur  >  ^  vr  &  obligare  vr pocdlacem  teftandi  dobo» 

firarerna  dilcckio  co  mclius  coalciCCie:  nis  fuis  amplius  non  h.ibeac  liberam, 

poilii  ex  fiicccUionis  jcquaiicace.  quamuis  id  ftatuto  diicrtc  iit  caucum,  aut 

a.   Qmr  iure  didli  flacuo  (unt ,  ea  confiiemdineinualuerit ,  cumtaliscon- 

concrario  iur e  ciuiH  (ubmoueri  poftunt  r  liiecadarcociiqNidapocius  fitdicenda,  vt 

atqui ceftandi lacult.Tf.  iure ciuili  cft  intro-  qua*  ciim  inrc  naturali  pugnct ,  pieratenT 

duCb:  igtturcoutcanoiurccuuhtoUipf>-  l.Td.it,omniaillaincomniodaadtcrac,qu( 

tcil.  rupracomplexi  (umus. 

I>  Paftumderedproca,  fiuemucua  C^cidH  verohxc  ce(aruenirjiacrice> 
fiuxeilionevalet /./^.C9^r.</f/><i^.  Aripii      n  ^,dcqucrebus(iiislibcradi^onendL' 

vnioprohumcft  padumdcrcciproca  &  faculras,  nit^la  ratioarapIiuscfl,c]ua:hu- 

mucuaiucccllioncpcohunu  E^oUuia  iuimcxhproluim vniQmpofliccilcimpc- 

cft&lqjbu»coiicd&  dfmeniowCtimi«iL)liii.C4*f«ft.  apencca* 

Snnrquiniediamfententianiample-  iieacurvalercpadum  de  liiccrdende  » (c 

Aantur  &c  rcm  ira  di^crcndam  cxifti-  terriusiHcdecuiushcrcditatcilhidintcr- 

sacnc,vtvalcat  quidemiiocpaifhim  ,  fcd-  poiucur,  fuumaccomniodctconienliim 

icavc  quoad  legicimam  reuocari  polfic  k  &crimm  quoque  flreft&nmlbrciriffi  in 

parense :  acque-hactacione  haac  Incer*  eadcmvoiuntateipfepcnnaneatadezDGB- 

prcrum  put^nam  conciH.iiidam  cxiftiniar  mdm  viipievitjeterminum. 
Thcllaunis  dicif,Ptdtmnt22yn.  /j.  Andr.       ^itur iiccc  iiotona  Germanix  noftrx  UtJt» 

TiaK^mndtJt frmiogtnit.q.7.n.7.  AIuf»  oondieccidine vnto  prolium fit  recepta & 

lOCL t.hfidtfiMd.f9ntr./mkJtjJPat,  Gil-  inCIamera  Imperiali  quoquc  approDaiai 

i^SgnMiAjJBMftS».  (k.  tamcn  intelli^eodiLak  coafirmaria 
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Sed^koc>vRiipadiiraKdinocaeacma  ttmnumiht,xitmdchxc3dzdopaoncm 

tux  niccedlonis  valeac ,  dicetur  infra  in  ddldctantuiLpM.C.Aml^Echacedua 
di(p.6.thef8. videquaeiiiiiaccheiirubi!ir.il.  conditione  \iiioncm  prolium  in Camera 
dicUruiit.  Impenalidlcconhrmatam.teftiscftAa- 
ljt,Q,        Addtt  in  definiDotie  Antor  nofter  diattGaiHtts^.«^r«tfr.<^/.ff.7. 
^uod  fiac  oorain  ordinario  lod  magiftra,- 

tu :  naiTi  adoptioncm  non  pode  pri--  KBS0LV710    T  H  E  S  i  S 
uaiim  celcbrari,  ied  corain  niagillra-  Dmdiemuu 
cu.  eam  celebiandani  efle,  conftarex  /ege 

M»fiie 9i§e. pmmtit.  Ii6.ff.de adopt. pr.   TT A^aenus  dc  patria  poteftaie  ciut  ^ 

1'  Infiitut.eod  tit.  Atqui  \nio  pro-  XXdcmquc  cui!is  LThcientibus&con- 
lium  eftlpecies  quacdaxn  adopcionis,  vt  llitucntibus  dichun  cll,  rciiat  vt  p.mcis 
hai5Unus  aliquoties  didum.  Igitur  co-  dicatur  quibus  modis  iuspacria:^otclla- 
cam  iadice  competente  atque  cuiuique  tisdidbluatur. 

loci  ordinario  magiftratu  ficri  dcbct-  EtquidcmprimofbluiturMORTE: 
Etcum  cauix  cognitioncm  dclidciet  vt  non  moJo  pacris,  lcLkri.:ni  fiiij  i./.lnR, 
jam  dicetur ,  coniequcns  eft  cam  coram  quibus  moi.  ius  putr.  fotiji.  conliibt  liqui- 
magiftrara  ordinario  necefiSirio  e^  ia^  dem  patria  poteftas  inccr  duo  cocctkta» 
dcndam.  patrcm  &  mium,  quonim  alcecutrofiib- 

ZiC.H.  Caulx  autcm  cognirioncm  dcfidcrat  lato  &:cxcindlo,  ipiam  qnoquc  extingui 
proiiuin  vmo<:^'  quidcai  cxacUm,qua im-  ncccilum  dl.  Qupd  il  tamen  nepos  in  aui 
quiratur&eKCttoacurquaefintiaoiIcaces  (ui  patemi  pote^e  cxiftac»  etii  morcea- 
eonim»  qnommaonMneparificatio pro»  ui  patn.i  jHirclbs,  quam  ipfe  in  nepo~ 
lium  pctitur ,  vt  ex  comparationc  cariim  tcm  li.ilmic  ,  rini;\tur:  non  c.imcii  llii  o-  ^ 
xftimetur,  anvtnquc  ialubns  iic  fucura,  mnuio  luris  erhcicur  ncpos ,  icd  polt  a- 
ne  liberi  primi  vel  (ecundi  nutrimonif  ui  moctem  in  patns  fiti  poteftatem  red— 
indebite  damnum  fcntianc  leg.  /■  §.  fed ji  dic, vc  nionet  Impecatorlttftinianus ini(L 
quif.  ff.  de  Carlfon.  ediil.  L  Na  ht-  §.  Et  pri-  §.  /. 

uuua. £.  dt  dd»pt.  Vbi  enim  maius  peri-  Seamdolbluicur  patria  poceftas  capi- 
Qilum  Ibi  cuittus  agendiun.  Gailitts  4,  tis  diminntione  maxima  &  media,  qua; 
tifinM.  nS'  Interim  tamen  quoad  hanc  MORS  CIVILISdicuntnr,eoquod 
caufx  cognitionemftaOUaauuique  lod  pcr  illas  non  alircr  qius  ^  mcdio  ciuiiim 
obleruanda  funt.  Komanorum  tollatur,  atquc  per  mortem 

Adhibendi  etiam  fiint  pcolium  vnio-  mmicalem.  §. inftit.  tjiiikmpd.  mfatr.ftt. 
■iilli,quoruminKrel]eineavercitur}ve-  ySftair.  Maxima  fiquidcm  libertaccmadi- 
ludcucoribus»curatorihu$  &:conIangui-  mit&ciuic.itcm ,  clhcicinic  fcruos  quos 
ncis  argum.  l.  2.  C.  de  adopt.  cx  qua  infe-  ailicit :  Itiui  autcm  hbcros  in  pocclt.uc 
runt,  quod  cum  in  adoptione  rcquira-  haberencquciuit,  quiapatriapott  ftasci- 
tur  illorom  pcaefencia  qnorum  incerel&  uiliseftciuiumqucRomanorum  propria, 
tneaveiriCttri  ideo  in  vnione  prolium,  cuius  iuris  ciuilis  iciui  communioncm 
quT  (pecies  cft  adoptionis  conlimilitcr  non  hahcnc  leg.  ti.  ffdeR.  lur.  Media,  ial- 
pra:lcnciam  agtucorum  aljorumquc  ,  ua  iibcrutc  ,  coliic  ciuuatcm  8c  conlc- 
quorum  ad  incerefle  ilta  Qted^t,  d^  qnencer  patriam  poteftatem,  vcquarne. 
derari.  '   jninioompececepofttc, nifiquiduicaris 

£if;]L      Poilremo  rcquiritur  advnioncmpro-  iurcgaudeat. 

lium  lcgicimam,  vc  .fiac  *&if  pubUtu  m-      Tcccioibiuicurpacria  pocclUs  dignita- 
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tc ,  qua  m&m  atciuc onutus  cO  filiusfa-  men o^inioaemcomunkcr  cflc  appro- 

mil.  Etc^uidcmoum  fbiapatnciaciisdi-  bacamaDd.  »•  n. 

g^race  diilbluebacur ,  vt  ceftacur  lufti-  Dc  Monachirmo  annc  libcret  a  potc- 

nianus  in  $.  Filmfam.  Inftit.  qulb.  moi  tus  ft.irc  patri.i,p.m  modo  ciuxrirur  ? Et  quS- 

fjtr.poteft  foluir.  pAtnci|  vcroiUicajjpcl-  ciuani  c.xprcilaconftirutio  hacdcrenid- 

iainui  iioiiuui  ex  Scnatoribus nan lunt,  lioccurfat,  (juaMonachus.rcIigionem 

in  qua  ngnincatione  pacridp  diamtur  in  afltmiens ,  poteftate  patria  libcrari  dicfl.- 

f,4,IaSit,ileiiff.tU(ur  gent.  &(iuiL  Scd  cur:  quiatamcn  poreft.'.ti  fubiicitu:  Ab- 

■     '   patricij  vocantur  Principis  fcu  Impcra-  baris,a  cuius,non\croapatrisiuinatu- 

tons  Romani  Conliliarij ,  u»dc  vcro  hoc  ralis  nutu  &  arbitrio  pcndct ,  idco  non 

nomine&tituloin^G^mitur,  quiaiUo&  poteft  in  patris  naturalts  potcftatc  ma- 

pattesfibiPrincepselcgeritiCumvtipa-  ncre:cumnemopo(fitiimulinduotam 

rcnris  confilio  libcros  luos  rcgunt,  ita  cflc  potcft.uc. 

•a>nidiari]  Prmcipem.  Ca'cerum  hodic  x.  Ac<.cdicquod  prarcipuipatria"po- 

non  mooo  hsc  «Bgnjett  poceftate  pa-  teftads  ei^fdus  ingreiTu  filti  in  monaiVe- 

ttislibaac»  (ed&aliacquaedamdignica-  riumdcficunc:  quiaiiiiusmonacluisfa- 

ttSjOmncsvidcIicct  illx,quacacurtaex-  <9:usnonamplius  .icauirir  n.itri  lcdnio- 

Ismm,  quaics  iunc  Coniiilatus ,  Confu-  naftcrio,ac  nc  a  patrc  amphus  lcd  ab  Ab- 

taritas  PcaFfedcnpnrtbtiina,  prqfctfhi-  bate  coerccn  poteft;  Aatb.  ingrejrL  C  dt 

ravrbisinadaconli:icut.i,nonCodicilU>  f&  Effifis^Et  (MCnhibetur  parcn^  filium 

ris ,  Magiftcrium  mititum  &  Epiicop»-  vindicarc  atquc  cx  mon.iucno  ahducc- 

tus.  Souell  ti.  rc  HoiuSL  U}.  «-//.^-  Qui  tamen  &  ipic 

£  r  Qujbus dignitatcm  Dodoralem non  pat"«poteftati8eifcauscft  L i. $.  i.ff.dt 

QSsiW^  acccnib^am  puto  ,  quoiiiam  hae  wra^ftMi;  ^^^^ 

DoBo  rantummodo  nunc  rcccnfita:  dignita-  Soluitur  mrupcr  prirna  porcftas  mim 

r«'»  A        noniinariin  cxcipiunrar;  dignitas  vc-  mac^pmsdiminutionc^occft  adopcio- 

ff^r'  ro  Doctoraiis  nulpum  cxccpca  rcperi-  extranca  pcribna  fada  fti 

•^"   tur,  vnde  dicendnm  eft  dignitatemDo-  ^fi   ^"'^'^"^-  /•"'A 

^^«'•^kotatus  non  eximete  fibum  poteftatc  f"^"'^"'     fcdho.he.  2.  ir,n,t.deadcpr.S:c- 

«^*^  patria.  Et  raneha-c  potcft.is  diiroluitui  nianupauonc  §./r</frft«  *^/f«r  ^ 

non  niii  iurc :  miilum  auccm  ius  cil,  quo  »•  «qowcm  otam  ccrtis  fiebat  fotenni- 

conftiamun&mtiodtiaimi/it  dignica.  n"busemancipano,  tnnavidcIicccvcn- 

tcniDoaotatnsfiliumJlpotcftatcpairia  f  ^'onc  quain  lcruilcm ft.itumdcducc. 

hhorarc :  ncquc  libcrum  eft  iusaliquoc  ^*^'        ^  P^^*^'"  niiaginano  iuppo- 

Imgcrcvbiiusnoncft.  «"F®"  ^«^"^«t^"»^  >  ^ed jiaicc 

"  ambagcs  &  manes  iubdhiatesaclolon- 

ErquanquamnpudvctcrcsRomanos  nitntes  ^uftulit  luftiniami';  arciuc conili- 

incogmta  tuccuDoctoralis dignitas :  ta-  tuit,  vt  paterfamil.  hhum  luum cmana- 

men  conccdi  iblebet  3i  Rcmunis  Impc-  paturus,reda  acccdac  compcccccm  ma;- 

latoribus  poceibs  de  iure  rcipondcndi,  giftratum  ac coram  co  profuettnr,  vdle 

in cuius locum  iliccciJit  mos  illc  crcnndi  (c  hlmm  fuum  (iia  c  porcftarc  dimittcrc 

Dodlons  iuris :  nec  uihbi  icgicur  hanc  dia.  $.  prdterfd  Utfiuut.  fiub.  mod.mfMr. 

poceftaiem deinni  rcipondendi  a  pacria  fot.folti. 

poteftatelibcrallc.itacriamVuIcquifa-  His  veio (blenniiadbas,venditi(mi- 

rctur ciuod,  ccfi  hxc opinio  thcorica: vc-  bus,  inquam.imaginariis & mandpatio- 

ricau magis  iic  couibnaa  conaaaamcar  luiNttliiijiads*  aniic  ddiaac  cHc  capids 

dimi» 
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diminutio ,  controiiertitur ,  quam qux-  tit vt licet de rebus  fuis patrifvini.  D<.Mn Jc 

ftioncminfracnidabimas{ub^j^  //.ri)^  prxfumitur  qudq;  emancipailcii  Aliuin 

16.  Etfi  autcm  cmancipatio  hodic  noftris  iii  matrimonium  collocet ,  quod  cti.mi 

moribus ,  ferc  in  vfu  cile  dcficrit :  prarlu-  iurc  Saxonico  rcceptum  &  conlir- 

micur  tamcn  tunc  racite  lufta ,  quando  matum  cflc  probat  Conftic 

patcrfilium  patitur  rc5  fuas  fibi  nabcrc  '     Elcdlor.  Augufti 

proprias,atque  6c  iilis  dilponcrc  pcrmic-  p>2  ttt,  10, 
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nu  nome 
fUriue- 


DISPVTATIONIS  TERTIiE 

- 

lyHiSDIGTtOKE, 

THESISPRIUA, 

lldblucio. 

\  '^SS^WSS  VrifiiAknu»  vocabuliim  qnodiiis  ikentc  iuiifli^  fineconitt-  nAulkSi' 

f    la^i          vndcdc(ccdat,expcdicum  gara  :  in  caufis  vcro  ctiam  criminalibus  /Imild} 

-:jcr.ji:-'  ic^q           non eft: nonnullicnim  il-  ms  dicatiir  L2.^.&quia.ff.deorigin.mit.  merom» 

"  '  "    iIm          iuddlVRE&DlTlONE  vbi  Pompomus  au  4c  tapue  imit  Roma-perttt 

••«JSWl  dcriiunc ,  quoniam  maxi'  «i  M»  «wr  fm^fim  emfiUm  im 

ma  8c  (umma  poccfUs  ditio  iuris  appcUai-  r«. 

tur.  Aliqui  vcroh/wr*^//fw»</flilIuddedu-  Conrrarijs argumcnri<;  quibusdifTcn- 

cunc  >  co <|Uod  is ,  qui  mniciidioncm  ha-  cicntcs  moucntui ,  iausfca  in  d.  trd£i.  dc 

b«t&rexercec  didcur  ius  dicens  L i.f.de  Umfdc,iq.2. 

JmifdScim  diccre  Lio.ff.de offic fnctnfc^nx  Ulud  Autod  noftro  minimc  largien-  tk.C» 

poftcrior  (cntentiaAutori  noftro  .irridcr,  dum  cxiftimo,quod  ftatuit  lurifHidionis 

eamqi  &  ipte  defcndi  in  tract.de  lwrifd.ptU.  nomcn  ad  nouonem  quoque  pedaneo- 

'  |Mrr.i:r.i.f.f.vl>ivide.  rum  fidiami  extendcndum  efle:  hunc 

Jk.B,        Definitur  luriflidlio ,  generalitcr  ac-  enim  ccaiflbm  eflc  crrorcm  ,  mox  in 

ccpta,  quod  (it  (Lirucndidc  rc  qualibct  thcH  (equenti  lecuada  dilucidc  ollea- 

&  cou(tiiuci  cxcc^ucndi  legttima  poce-  dam. 

ftas.  SiceciamneciUndadmittendttmvide- ^*^' 

Qux  lunfcUAioappcttKUrpleilMEma  cncqaodTreutlerus  noftcr  mcrum  Im  Qh-^>^  \ 

t.y A. fin.ff.de offic.proconfuL\icvc\c[nQ oir\r\\-  perium  appcllationc  luriiHidionis  coii-  '"'l** 

moda  CUm.vau.^.ffdem  extr.de  foro com-  tincn  ftacuit.    Nulk  riquidera  lex  eft,  '*"^'^'n- 

petente.  Eclubftcompledhrartotumius  nulU  principis  confticucio ,  qua  mcrum  *r  ^ 

dicencis  (cumagiftracus  officium ,  quod  Imperium  lurifHidtionis  fpccics  conftt-  ^^P^ 

latiflimum  cdc  dicinir  in  l.i. ff.de  lurifd.'M-  tuatur.  Criminalcm  vtiquc  clfe  liir.idi-  ^***^ 

quc  no  foluin ad  caulas  ciuiles,icdadcii-  ^tionem  vltro  fatcor ,  fed  hanc  a  mcro 

muialcs  quoq;  fcfc  cxtcndit.  Impcdo  ellc  diiccrnendam ,  plane  mihi 

Qu<^t     Etquanauamnondcitncquiinfiden-  pcnuaiiim  habco.  Ecenim  nemm  bn*  . 

Jtnfit^  turcriminalcm  aliqinm  cflc  iuxiiciifho-  pcriumcftpoteftasgLidij  ad  animaduer- 

^uaiurif  ncm  diftin(£tim  a  incro  Impcrio  ,  hac  rciidum  in  f.icincrolos  L^.  ff.de  lurifdi^. 

4$^t%ah  umen  rauuuc  valuiillune  cefucantuc  >  Lyo.ff.de  re^uL  tur.    lunididio  vcro 

oimi- 


19J  VoLVMINIS  I.  D 

cnmiivxlis  eft  ius  cognoicendi  de  duHs 
critnlnalibus :  &  ficut  ie  habecIuri(<!tAio 
ciui1i:>  ad  impcriummjxnim ,  icaquoque 
fcu  habec  iuril<iidiocrimioaUs  adimpe- 
rium  merum. 

Hinc  non  eft  difSdlis  retponfio  ad  fbn 
damciimm  Autoris  quodconflicuic  mL 
t.jf.de  o^ic.enis  cui mAtidata  tfi  lurifdifl.  nam 
lurildidio  ibi  non  figniticac  unpcnum 
meram>icdtariOi£Uonem  criminalem: 
ncccuincitiftccextus  quodpublici  iudi- 
cij  cxcrcitio  idem  lic  quod  iunidictio,  fcd 
id  (oium  probat  quod  lunldidio  cona- 
ncatur  exeKirioiie  pablidittdici] ,  vtdi- 
luddeoftendi  ItfaUtJt  hmfiat^fMta, 

Que(l.4     Addir  Auror  noflcr  in  dcfiiiirione,iu- 
/M  mtf-  riidiCboncmplcneacceptam,  ellepote- 
diilio  fit  ftacemnonmodo  ftamendidecaunsd- 
f^tfiAt  uilibus  £c  cnnainalibus»  (ed  eoam  ellc 
iiu^ttuti  fKcultarem  conlHcuti  excquendi ,  qnod 
txtftudu  pollcrius  lullo  nititur  pracluppoluo,  fi- 
quidcm  Aucori  noftro  perliiaium  cft, 
lurifdichone  impcrium  quoque  con- 
tincri,  mcrum  &:  mixtum  ,  quorum  v- 
iriisnqucmexccucione  conliliit ,  i]u.un 
opimoucm  fu^.rarcrutauinms,cum  nul- 
Uoi  iii  ture  duili  iurifiiidionis  nomen 
tribuicar  impciio,fcdnullibi  non  Impc- 
riuni  ui!ccrn.;rur  aIuri((Jii.:ionc ,  cidcm- 
quc  oppunacui ,  quomuis  minimc  dilti- 
tear  lurilHiAionem  ab  Impcrio  ieparari 

htrifdtSiv. 


s  o  Lv  r i o  rntsis 

StdtniU, 


POceftacem  ibrucndi  dupliccm  facic 
Autor  nofter  vnam  nudam,quam  ap- 
pellicK  norionem  iodtcnm  pedanco- 
rum  ,    alcetam  non-nudam ,  fiue  le- 

gininam. 

Qu^ft.5    Pnoxemccde  iiudam  appeliac»  quia 
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cft  nudadc  feparataab  omni  iudiflidio-  ji^ 
ne:  nequeenim  pedands  iadidbas  Tfla  fgj 

cft  tiibucnda  iurifdidho.  Tum  quia  iu-  net  luibt' 
riidiCHo  cftmdicis  dandi  poceftas  ij.de  g„f 
ImtfdtQ,  ac  ludex  dacus  ,uue  pedancus ,  iunfdtSim 
non  poteft dareiudicem  LuCit  mik.  tumt 
cum  quta  fi  index  pedaneus  haberec  iur  , 
nfdictionem  ,  rolfct  (t-ntcnriim  fuam 
ipic  cxcqui  ^trgumtnt.  LfiH.ff.de  9§c.  ttm. 
Aii^  fentenriam  finm  nonpoteftex- 
equiiudex  pedaneus  La  Diuo.ff.de  rtm' 
dic.  tum  <]iiiA  in  li.C.vht  &apud  qnem. 
expreftc  lcnbicur  ,  eos  ,  qui  daiitux  ik 
iudidbus  ,  propriam  Iiir^3iAionem 
non  habcf  e ,  ied  tancununodo  iudicandi 
faculcacem.  Tum  quia  pcn' uiei  iudiccs 
ncgancur  iiabere  iunldichonem,&(blam 
notionemhabere  dicuiiturin  Ls.frin(.j^ 
dtreimBc* 

Nonobftacquodittdex  Pedaneuspo- 

ccll  cirorc  aliaque  faccrc  qnx  iimr  luni^ 
dictionis:  nani  iita  ficic  non  vi  lurildi- 
dionis  i'u.c ,  fcd  vi  dclcgationis ,  libi  (»• 
£bc,poceftate. 

Nonmoucc  ruhidt  Cod.  de  itir^BlUi' 

ne  ctnniutn  luJutim  ,  de  foro  comptren  • 
tt.  Nam  pcr  ludicts  lUic  non  uu clli- 
gminu:  iudiccs  pedanei ,  ied  niagiftra- 
tus ,  vc  tubrica  ifta  incell^enda  fic  de 
lurirjiclione  omnium  magiftr.iruum  : 
nam  m.iuiluanib  quoq;  in  lurc  ludiccs  ap 
pciiamai./.^./.  /iintusv9(4.  nvntertt.  Lt.dt 
mdk.tMSjmmitm.ff^/UMi.  mturinUfe», 
jfJeiiuLLs.C.vbt&  4pud  <}ue}n.  Cum  igi- 
tur  (?>.'  ma'j;iftrarus  iiulicis  iioniinc  inli- 
giuantur  atcjuc  uLauuiic  mdicarc  iulc- 
anc  Lt.Ct£(.depedM,  kuBe.  &  vero  ex 
praedidis  cacionibus  8c  ccxtibus  iiqtte- 
ac ,  quod  iuriiclidionc  dcftiruanrur  pe- 
daiiei  ludiccs  ,  non  ^oteft  pra:di(tU 
tubrifift  de  pedands  nididbus  intd- 


Confiinilicerniliil  mooec  quod  in  Ni* 

ttelLsS't4-4-  iudcx  dicitur  dare  iudicem; 
quod  lunidittooni^  cil    /i^.  /.  ff.  de 
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iurifL  quodque  iudici  ibidcm  cnbuitui 
miflio  in  bonorum  pollcflioncm ,  quac 
itidem  iuriiclichonis  &  Impcri)  eft  /.^. 
f.  de  mrifdi^.  nam  co  quoquc  in  loco 
ludiccni ,  non  intclligicur  ludcx  pc- 
dancus ,  (cd  magiftratus ,  qui  hodic  or- 
dinahc  iudicare  iblct  >  vc  ex  pracdidis 
patct. 

Non  impedic  quoque  SoutUd  82.  cap. 
qmntit  infcriptio  fiut  rubricdy  qux  habcc 
de   lurifdicltoue  iuditum    ptddntorum : 

nam  rubrica:  &:  nilcripciones  Noucl- 
larum  non  tunc  Autlicncicc  ,  ncc  ha- 
bent  vllam  aucoriuccm ,  vt  proinde  ex 
illis  non  poflic  tirmum  duci  argumcn- 
tum  ,  maximc  contra  cextus  luris  cx- 

Eft  igitur  IiurifdicHo  magiftratus  fb- 
, "  /"^'/"Ims  propria  cidemque  dicitur  iure  ma- 
^      ■'   giftratus  compcccrc  /.  i.prtnc.  Jf.  de  ojpc. 
jff  i«  «4  ^^^^  itemquc  proprio  lure  compccere 
gijtratus^  /.j./rff  lurifJia.  Vndc  ad  Iioc  confticu- 
fTopru  .      (licitur  magiftracus ,  vt  ius  dicat  /.  j. 
§.  y-  &  §•  Cumque  confuits.  ff.  dt  origme 
iur. 

Nonobftat  huic  quod  prifcd;usan- 
nona:  &  prxfi:(fkus  Vigilum  non  lint 
magiftratus  Lj.^.sj  f.deorigin.iur.  Etu- 
men  propriam  lurildidioncm  habcant 
L2.&  tot.tit.ffJe  offc.prtf.  VigtLLfin.  %.fin. 
ffutdL.lul.de  amona. 

Nam  prarfcAus  Vigilum  &:  prxfe- 
^s  annon.x  funt  magiftracus ,  nonqui- 
dcm  ordinarij ,  fcd  cxcraordinarij  :  ac- 
que  ica  incelhgcnduseft  Pompoiiius  in 
diS.L2.§.ss-  cum  ncgacquod  fint  ma- 
giftratus  ,  de  magiftratibus  ordiixa- 

^A^dce  ^  quod  pedaneus  iudcx  iuriicii- 
tudtte  d*  habet ,  rcde  infcrrur,quod 

A';^j>  ludiccm  dare  non  poHit :  quandoqui- 
^  '  dem  iurif<ii(5honis  eft  dare  ludicem^//?. 
ij.ff.de  iurifdiCt.  Atquc  etiam  dilertcaf- 
firmatur  in  /. C.  deiudic.  vbi  ica  icnbi- 
tur  :  « iudice  tudex  dtlegdtus  tudtcis  dandi 
fttejiatcm  non  bJ/et.  cum  tpft  tudutMto 
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munere  fungatur.  Ec  cum  hicrcxtus  (it 
gencralis  atqucindiftindeloquanir,  ra- 
tionc  inliipcr  gcncrali  nitatur,idcirco  ve- 
nllimacftillorum  (enccnria,qui  ftacuunt 
quod  ne  quidcm  ad  vnuin  anicuium  poi^ 
iic  iudicemdarc. 

Ncc  obrtac  Cltmtnr.i.  deojficio  delegjti: 
nam  loquicur  ilb  dc  dclegato  Princip<s , 
fcu  dc  mdicc  a  Principe  dato  ,  qui  iu- 
rc  etum  Cmih  ,  alium  iudiccm  dare 
poteft  diSl. Lf.C. de  iudic.  ratio  vcro  eft 
ifta,  quod  ludcx  a  pnncipc  darus  non 
habcc  nudam  duncoxat  notioncm , 
fed  lurildittioncm    ctiain  &  Impc- 

Anne  ieicur  hiciudex  a  principc  da- 
tus  ,  icnccncum  luam  cxequi  potcrit  .•'  , 
Dc  lurcCanonico  res  videturcftccxpc-*  ^"'^** 
dita.quod  ncmpc  polTit  (cntcntiam  ftiam^'  /•/•"-' 
cxcqui :  itaenim  cxprcire  lcnprum  cft,iii  f^^^y",^. 
CMp.tx littrii 2p.C4p.PaIhralu.&  cap  fignifi  """r""' 
cafii.txrr.dtoffic.tud.dtItgari.  dc  uirc  talccm  """'^'•^" 
ciuili  dubicacur.  Ec  Duarcnus  ftacuic  ,co  '^*' " 
lurc  non  compcrcrc  pnncipis  delcq.a- 
ro  poccftatcm  cxcqucndi  lencentuun 
fuam. 

Quia  in  HoutlLjj.  cap.4.  luftinianus 
dillcrens ,  tam  de  iudicc  dato  a  magiftra- 
Tu,  quamde  iudice  dato  a  prinapc  ,ait 
referre  debcrc  ad  cum  ,  qui  dedit.  Igi- 
tur  dacus  a  principe  rcfcrrc  debct  ad 
princijjcm. 

Ca:tcrumcontraria(cnrcnda  finedu-  » 
bioveriorcft,  quod  ncinpe  delcgatus 
principis  ipfemet  lcntentiam  iiiam  cxe- 
qui  poffic. 

i.Quia  cxequi  poccft  fcnrentiarn  iudi- 
cis,qucmipfcdcdicil/.^.i^f  r^/*<//r.igi- 
tur  mulco  magis  excqui  poterit  lenten- 
tiam  fiiam,  a  lc  pvoIat.im. 

X.  Qujaiudcx  aprincipe  delegacus, 
non  folum  nocioncm  h.ibcc ,  (cdcciam 
iunlclifbonem  &:  Impcrium  LaiudictC. 
deiudic.Lvnic.C.profiiaturifdi&.  Acqm  o- 
mnis.qui  lurirdiclionem  habct  <Sc  Impe-  . 
nura )  16  quoq,  cxcqui  potcft  laitentiam 
Bb  Oum 
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llat  ia  cxeaMbne  l4,§kimifiiet.  &Ju^   qpeJinun  eft  t  s|. ^riM(^/ir ti Mi- 

tiPadio  In-ic  inodica  coetdtiane  nuUa  44ta. 

^lil.fm,ffJeoJju.tim.  '      .>        <    Virumporrodclcganisprmcipispot  _ 

:  5.  Qwhabecctiataappamoffes&os.  &GMifi»nMalrnperi|iubdelegarcAaicie  ^^^^^ 
»9iiill.deTeaii,8cS$$ielldedu0t.reit.M   connnneiittm  eit  AndeU^ 

quidvcro  apiiflritores  h  ilvrct ,  mfi  !cii-  Nam  quibnfdAm  plac^c  AfJirmatiua  ^^P''"'" 
u:utiani  iuain  cxcquipollctiiic  coinuuu-  fcntentu,qui  cxillimaiic,lpecialchocct  P^f^f*^ 
cesacparercnolaite$cocrcere^  ie  indete^aco  prindpis  quod  cum  alij  f^V'"'''^ 

4.  Acccdicquod  delegRtiis  piindpis  -niai|^ftnnis ,  quibus  impencun  Okcmm 
lubtat  plui.  i'uib  m.iiorenrquc  porcfta-    competit  illiid  delegaJC  &:  di.mandarc-'^  7" 
teiTi,omnihu5pollpnnapemi»M;for<i«-    ah)  ncqucant  :  clc^;Ato  tar.ien  prind-^** 
tm.ff.dtmmril/us.  QuarecuronuUus  fit    pis  hoc  concedaturl  moucntur  autcm 
niagiftratus,quircncenciam(uamcxeaui   t,viiie,C^  profiu  l$iri/iltii.  l.s^Cdiimlk». 
non  poffit ,  ablurdum  cllct  diccrcdele-    &  alijs  quibuldam  rationibus ,  Tjuibns. 
gatuai  pdiicipis  non  polletenccnciam, <i    plcnc  piob  w  1  cxHbi-n^Mir  quod ,  dciega^ 
ielatanijcxcqui.  .     jm  -  ^    •     tusPtmdpismcium  quoquc  mipcriunfc 

Non.obibr£NMr.:9.af  4t>  NamAi   poffitddMoe,^  -  r.n^. 
eam  bene  rclpondet  Scipio  GentiL  per       SttA  sdcOttur  h.Tc  (cntcntia  8c  fiindi-  . 
eutn  ,qui  d.xnis  cil  a  iuJicccx  lacr.i  for-    ms  ei:crrinirper  /.  i.  ffldi  «ffu.em  Lro,de 
ma  auB  luliionc,  uun  mtclltgi  daiuma    ug.lur.  crL  G.ff.  He  t^.  fr9e§nfiiL  qui- 
pdndpe»  ied  <iatuni  k  dcU-^o  prind»  businlcgibus  didcur ,  quod  JHim  foC-' 
pUi  pecdaturoabadmiBiftiatotc>incel-   Qt  gMt)  potefl.itcni ,  vcl  .iliam  ahquami^ 
ligi  datum  a  magiftr.icu ;  ita vt  ficut  iudex    cocrcitionciTi  libi  iitam ,  ali^  dclcgarc 
a  magiftcatu  datu^  ,  non  poccii  excqui    atquc  ha:c  quoauc  kntcntu  comma- 
lentenriam,qnianonhabctiurij<iiftio-  Tuori  Dd.  ctlcdb  appiobatsi  tA  ,  de: 
nent;'ita.quoque  ncc  datus  a  principis    qaa  vido  qux  rcripli  in  'ifi^.  iniOih 
t^elegaco ,  iedvt  illc  ad  magiftranim  oc-   mt.  de  Im^tUHtm.  ftbt*  fmP,  h  a.. 
curnt  ,  ab  eoquc  icnccntu:.  exccucic»-    fu^.f>    •  ' 
ncmpcfit.iu  quoque^daias^pnnd»  lUndnoia!n<&m,qoodecfrkireOtfie-- 
pisddl^tfoiteoutsttaddd^^nn  pnn-   nicoroemm  Impcnum  delepiri  poflU» 
cipis.  no r  r.imcn  vnlcar  ii/lvklcc: in.  Hodicrna. 

Non  obfUr  LvUim.mvtrb.  Ixecutore    Lmc  coaftictudine,  qua  incrum  impc- 
'  fifio^9 »  f"*  «nftiddU  eithuiufmodi  c^afitek-    num  iare  magidnicm  oocnperit^dnbitan 
•  mumak^  immiMtmo& Bmwu  ^AMthmt ,   dMnnoil videfw  iqnindeiegacus  princi- 
ij^tSm.mancip3rtte  C.  de  ludH.  nam  fi  rc-    pi'^  c.uifas  mexi  Imperi)&  criminalis  iu- 
(kt  conlidcrctur  liic-  tcxcu-j ,  ioquitiu- dc    ni Jictionisaequc  aiqi  canias dnilcs lub- 
executoce  ,  qui  ab  imno  datus  cii  vna    ddc^are  queat.  'm 
cnmiudice,  qui  iudex  decaola  oogno-  Dedlrfe^!aiv(hieO>AnfiifGnioCimc-^<^ 
iccrC  dcb'jrcc,dumraock">  pi  o  exdmimuo    rx  Impcrialis, ccquid  dicendum Nhra  ^^^^' 
lecatur  ex4i}h  fiuc  a^tiostcll  iu  cdmo-    iiisq  ion-Jubde!tf^.-^ndipi'ij|t.ULMiicom- 
ne  iiaioandri  :  .itquc  iianc  uucruucta-    pctcrv.qaidani  ftaruuju.aiij  vcro  lugant: 
tKj^ea^iUiid  confismat»  ^iod  ealexlo-   proaflicroariua  pugnac-  Gdlitts  i  <)ni'tlb  'J!^^'^ 
qnBtur ,  tam  de  dcleg^  magiibana ,    ratio  le  mouccur  ,<)uod  Camera  acqua-  pf/y^ 
qn.im  dc  dclccato  principis  :   arcjni    km  i;<caincnrrcnrcmIurilcli<fhoncmha--'~J^^* 
ludicwm  k  mdgJhratu  dyuiy  mja         bcu,auu^auu^c«&Ucij}iius  Pripcij^'*  ' 
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ni3idnm ,  dcle^tusautem  pnncipis  ha- 
bear  lubdelegajidi  poteftatcm  :  igituc 
etiam  dclcgatus  Ccu  commillarius  Ca- 
raerar ,  qux  icntciina  mihi  videtur  cile 
ventlima:  necmouct  quicqiummcon- 
trarium  cap.fin.  %.  i.  dt  offic.  dtUgAti.  Ex 
vqao  infcnur  quod  cam  mduftria  dclc- 
gaci  a  Camcm  iit  elcda ,  non  polTic  viccs 
mas  alij  mandare  :  nam  li  hoc  alicuius 
fbrct  momcnti ,  iequcrctur  iiec  Camc- 
ram  haberc  poteftatcm  (ubdelegandi , 
ncc  principis  dclegatum  liue  cominiila- 
rium  vices  luas  ltii>dclegare  pollc,  quo 
circacumhuic  nonobllancc  modo  allc- 
ffata  rationc,  conccdatur  porcftas  fubdc- 
Jegaiiiii ,  lcquitur  candcm  poteftatem 
iubdelegatoquoquc  Camcrx,  qui  prin- 
cipis  viccs  lultinct ,  cx  prxdicia  racionc 
Jion  dle  dcncgandam. 

lit.J).  Cjctcrum  Notioncm  non-nutlam ,  fi- 
uc  legirimjm  Autor  nofterrurfus  facit 
duphcem ,  vnam  qu.r  a  Icgc  dcfccndat : 
altcr.uii  vcro  qux  lurc  m.igiftratus  cora- 

f)Ctac ,  atquc  in  Ipccic  Iurildi<ttio  appcl- 
_       criir.  Adpriorcm  rcfertiusdandituto- 
An  tuto-  rcs : Nam  riaru: ncquclmpcrij  cilc,ncq, 
rit  dutio  lurifdidionisjfcdcxfpcci.^h  lcgisdclcga- 
Jit  lurtf  tionc  dcfccndcrc  autorcft  ICtus  Vlpia- 
MSunii?       j,^  l6.%.2^.dt  tuttlis.  Quanquam  nc- 
gari  non  polTit ,  quin  lurildiclionc  plcnc 
&5eneralitcr  acccpta ,  conrincitur  tu- 
toris  datio,quoniodo  ctiam  tcxcus  ilh, 
in  quibus  ad  lurifHiilioncm  refcrtur 
tutoris  datio ,  mtelligcndi  iiint ,  vi  dc- 
u?onnraui  in  d.  trahat.  dt  lurifliclionc. 
pjrt.2.  i]U4Sl.2.  vbi  prohxc  hancqiurftio- 
ncm  tr.icLiui. 

Jjt.  E.  lurifHidio ,  in  (pccie  lic  dida ,  diftin- 
Qusf  II  guituc  .ib  Impcrio  mero  <Scmixco  L^.ff. 
Au  fituli  dt  limfiin.L^.  de  lurifdtct.  L6.%.2.ff.  dt  tutt- 
ijtulHTif  lu  LfiiL  ff.  de  offu:  etiis  cm  ntand.  Etll  c- 
diilu  fim  i-aiix  lurilcljc^o  iii  liibicCko  ,  fcuma- 
fkx.amt  nria ,  ciica-t^uaiu,  conueniajit,  lic  vz 
ro  &mix  quod  cll  lunldic^ionis ,  idem  quoquc  lit 
f9  mpt  ImpctijCic  viccuccla,  cftcciu  tajucndit- 
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Fcrunt&  funt  diftincJb,  quia  luri/ciicliio  :iodJlia, 
cft  ius  cognolccndi  &ftatucndi  dc  caufis 
ciuihbus  :  mixtuin  vcro  Impcrium  clb 
pocelbs,quac  lurilciidioni  cohxrec,at- 
quc  cius  cuendjc  &:  cxcqucnda*  cauU 
comparata  eft.  Quin  imo  nec  iempcr 
in  liibiecio  clfc  comunda  lunfdidio- 
nem  &  Impcnum ,  cel^ncur  ea ,  qua:  lu- 
nldiciionis  volunraria:  dicuncur  ,  qux- 
limplicis  cllc  lunicliciionis ,  non  ctiam 
Imperij ,  palam  cft.  Etquod  in  obieCto 
quo<]UC  diftinguantur  lurildidio  &:Iin- 
pcratin,  (atis  arguuiu  ca,quaMn  i.^.//.rf(C 
lurifdict.  dicuntur  niagis  ellc  Impcrij 
qium  lunldiclionis.  Infupcrhcctluril- 
didio  &  Impcrium  fint  coniunda  ,  vt 
arguit  Lfin.ff.de  offic.  eius.  Sunt  tamcn  ni- 
hilominus  diftinda  ,  vt  cx  prxditlis  re- 
luccc  vidc  in  d.  trAUAt.dt  lunfdiclione  par. 
2.  q.  t. 


RES0LVT10  THESIS 
ttrtt^. 


COnfticuri  fiuc  iudicari  exequendi  ii^-^» 
potcftas ,  nilii!  aliud  cft ,  quam  Im-  Qu^f tj 
perium,  quonbm  Impcriunvm  exccu- -^"'^^^f^ 
tione  &  coercitionc  coiiliftit  Lfin.ff.  de  "  extqtu 
offic.  etus  cui  mandat.  quod  ,  ctfi  a  qui-  dt  pote- 
bufdam  dcfinbtur  pcr  lurifdiclionemy''-*^/"* 
in  coercendo  politam  ,  minus  taincn '"'T*''^'*-'' 
conueniens  clTc  hoc  gcnus  linpenj  ex 
prardidis  patct ;  ncquc  vllus  eft  tcrciis 
ighs  ,  in  quo  Imperium  lurilclidio  di- 
cacur. 

Eft  porro  Impcrium  hoc4MpI<;x>'iii'^- 
tum  &:  mcrum  ,  i]uorum  illud  quiJcin  ^*^'^"* 
inCiuilibus  ;  hoc  vcro  in  criminalibus  yijgj^^^ 
caulis  dominatur.  Mixtum  Impcriuiu  '  , 
dicKur ,  f]uia  lunldidic^iii  coharcat  L  T. 
%.fin.ff.de  offic.tiut.  Ipliunquc  lui  ifdidi-  ' 
onuncft  L2.ff.dt  lurtfd:il.  .iJcoquc  cum 
lunlclidionc  pcnnLxtum  cft  ;  vndc  ci- 
lunnon-mcrum  appcll.itur  in  L fin.ff  de 
offie.tiui  tui  mand.  DonclLi^.  cmmtn.  6. ' 

Bb    1  Ob- 
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Obtecht.  lU  Imifdi^  cof  it.  3.  iam~  -  GcaifAtXa^n 

ro  21.  i^4hJttm  Li.ffM  lurifdiR.  alcerum  cui>v^ 

E(Hiulcm  Acairfms  mixrnm  Impc-  principaliaccedKliinrciiclio,cuiufmodi 
num  uidc  iic  ippclbn  cxidunacc^uod  ad    clUUuid>.qiiQdmdaiuk  bonorum  poiici-^, 
eius  conllitucioncm  concurtunc  luri^;  fiflaMLO(»iuAiti  ita&in.iubc^ 
diAioAdmpeniminerum»ciimhociiiix-^  poaockihipidildbiie;.    .•r.t  ti^  ru^rttk) 
tnni  Imperium  h  mcro  hoc  accipiat  >  vt       Circrum  vrruntque  mixtnm  Impc* 
non  pouic  dcmaudan ,  &  a  iuriidi^ione    rium  lure  niagillracus  compcac ,  per  tcx- 
ne  lioc  mutuccur  vc  u>commodo  pccu-    cumiu  Li.ffJetgif.  em  cid  mmi. th  iurifLi- 
niariocoii£ftat.  rnaaiaslcgis  pnncipiocum  PafMnianusi- ' 

Vcrmitamcn  krc  fententia  ab  alijs    regulampropoiuillct,  quod  c3,  qux  iurci:  ' 
mcncorc!ic!air,iioncnmiconcurritmc-    ni.unrtiarus  competunt  ,  mandan  poi-i  ■ 
nimlmpcrmmad  conlbcucioncm  mixci    lua  ,  lubijcit  Impenum  mixtum  poi&r 
Imperi],quiametnmlmpenttmadaui-  mandari» Exqno nmAnoi 
las  tantum  criminalcs ,  Impcrimn  vero  dumquodmixtumln^i 
mixtumad  caulas  duntaxat  cmilcspcrti-    ftratuscompcc.u.  *Ou«r 
nec ,  &  quanquam  hoc  communc  iub.e-       Sod  aimc  maguUacui  municipali  quo- 
cer mixcum  Imperinm cnm mero^ qiiod  qiiemixcum  hoc  ImMciain  compcttt  >  f,pai,tm4: 
dravmdari  non  pofRc ,  uide  camen.  non    expedicum  non  cfl: FnMpnrium  kn- ^,0^^^^ 
protenus  diccndum  cllct,  mixtum  Im-    tcntia  racic  /  i. ff.de mim wc. vbi dicirur, %fff^y^^' 
peruimconitacc  pauun  mcro  Impcno»    eos  dHntaxAt  magijlrdtm  xpiAri  non  fofft  m  i^ixnnfi! 
parcim.  luiifitidkione  >  qnia  ad.  hoc  >  vt.  iav  ,  qm  Impemm  Uimt  &  emcere  fef  ff,^ff^ ^ 
qpid  dicacuc  ex  quibdfum  mixtumie-  /itw^,.¥ndc hqywrqood  flnt qiaAim  mtui^ 
quiratur  ,  vr  partibus  cius  fubftanria-    giftratus  ,  qui  non  habenr  Impcrinm;; 
libus  condec :  atqui  adiundhun  iolum    accales  noupoilunccircali),  quam  mu— f  ^1^%^^^. 
]pn|)crij  m  eri  eft ,  vt  non  pofltr maadap*  nidpale&»  quin  ctiam.textus  efl:  apettii^., «^^^  «k 
10..  Q^iietiam.Impcrium  mixtiun  poi^   Skam  in  l^i.Jj^fduMm  in  qaoaileritur,!^^^ 
fe  man2buitterillS  ciLil,  i. dr  Lfaudb^ffe*.  miuores  maeiftrarus  in  ius  vocari  |)o(ler^^.|M\  t> 
MMh^  .  -  '  ,  at  maciibratus  nunorcs  liint  municipa-^ 

iaincpntaini,.d?7iir^^  teaelcgi..  Ics  :  Vuodrca.hLimgerio^  dellimin^  - 
^^^  lt  Cm.etutm.lurif^Hio  tntn. ,  guoniam  Im-  tur.. 

W<delmif^^^°  vtiquc  iiicft  iurikiicUo.  fic  enim       Acccditquodinifla m/iw.  df-^ 
diRiime  ^^^^^  admiruftrationi:  magiilracuum    citur,  rnagiflTarusL.mmorcs.dIe.  fiuc  im—' . 
,^^^/_cohaeceteiuriiHtdUonem.tjfi*.iw)^/«»    periOb.  '    *  '  -^* '^* 

fnr-  cm  '^'  ^  ^^'  ^  '^f*^  ^tt"»-  Sicut  igitur.  Iin^  Ecin/a^JCjf/iMinri^  negator ea  ia^ 
]^ujf_perium  incfl  lunrdictioni  ,  cidemquc  ccrc  poflc  ,  qua:  magis  funt  Impcri;  , 
di Aio in.^'°^'^^  Li.infin.  cLfftt, ff.de  »§6.  etm. ■  quam lunldidionis.  Dcniquc in  1.2, ff.fi 
ItavkiflhnfhcikUdiQ.CQhauetImperio<.  fe»iitfitM»rii  negactirquodnu^iftiatus 
Qmnquamineovidcacurquxdaine&  ^iam^iuxifili^bonempofflttiKtipoenali 
diucrfitns ,  qaod  omnc  Impcrium  luril-  iudido,quodiaratitunpCtijtllixtlcA%]l. 
didionempcxiu^iponat:  at  non  omnis  ^.i.ff.detfficjmi. 

Iiiril%£do  impeaum :  fim^lex  enim  lu-       Venuitamcn  m^iftracumetum  mu— 
rifclicho ,  ad  quam  voluntana  IiiriiHiftiOt  mcyatero'habetcinipcriiiren«bttam,coI 

refcrcnda.fcp.ir.it.icftabimpcrio..  ligitiu-cxinde,quodcumipfi,cxomnium 
Ob/cruandumpra:tcrc.icll,Impcrium  c6fc£none,tribuarurIurildidio,fcquirur 
■axnmicflcdu£lcx,vnum*^uodiuriidi-   ncceliariojquodcidcm&mutuun^euui  ' 
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«ompetat ,  tum  quia  hoc  imperium  co-  di£ho  &  impcrium ,  et(i  diftinguantur  ab 

hxrct  iuriftlicboni  dJ  i.ff.  dcoffic.  eimcui  inuicemrationeaChmmdiuerlorum,  no 

mdnddt.  efiiurifd.  ipfique  iurifdi<!iio  ineft  tamen  ratione  perfona:  cxercentis,in  cjua 

hgi 3.  ff.  de  turtfdtil.  rum  quia  hapc  iunidi-  lcmper  ha:c  duo  coniuncVi  rcpcriuntur,  ■ 

(Sho  municipalis  magiftratusnulLieflct  ac  imperium,  inquam  &  iurildiclio. 
cluforu  rcddcretur,  dcftitura  cocrcitio-       Mcrum  impcrjum,  quod  diximusad  Qu.  \Z 

ncmodid dJ.fin.ff.de offic  eius.  cau(ascnminalespcrrincre,vndcnam  fic  Vndcinu 

Eandem  lentcnriam  confirmat  quod  nominatum  iit,  non  vnacft  Dd.  noftr«-  pcr/nme. 

ma^ilVatus  municipalis  excqui  poteft  rum  fcntcntu:  liintenim,quiexiftuTicnt,  r«w 

fuam  lcntentiam  I.4.    i.ff  ded4mnoinft£t.  menim  impcrium  exinde  licdi(fhim  clle  catur  f 

aiqui  hoc  mixti  cft  impenj.  Qupcircain-  quod  lit  fijmmum  &  excellcns  :  quo^ 

dubitantcr  habci  impcrium  mLxtum  ma-  niam  &  alias  mcriuTi  pro  fummo  vfurpa- 

giihraius  municipahs.  Vidc  qux  prohxe  tur  vtapud'PLintum ,  meri  belLttores  pro* 

lcripfi  de  hac  cotroucriia  in  traiiMu  dc iu-  fummis  &  cxcellentifsimu  htllatoribiis ,  &:  a- 

rifiU&.p.yq.2.  pud  Ciceronem  fummi  principes  meri  prin- 

Qu.  17*     Quodliitaquemagiftratus  municipa-  f//>ffdicuntur , &Pomponiusquoquc  in 

Anmdg^  lis  mixtum  habct  imperium  ,  quxrirur  L2.  §.  poptilo  deinde  aiido.  deorig.  lur.vnc- 

Jfrdtus    porro  ,  an  etiam  muldx  didionem  ha-  nim  imperium  (uprcmam  potcftatcm 

municip'*  beat?  Affirmar  Autor  nofter,niius  fcntc-  appcUat.. 

Ikhabcaf  tia  vcnllimacft:  tum  quia  magiftntus       Abjvero  mcnimimpcriumncdidum 

mtul3<t    municipalishabetimpcriummixtum  ,vt  aiunt,  quod  litpurumaiurildichonccri- 

0iRi9ne?  ex  prxdidis  relucct ,  arqui  ius  diccndi  minah,ncceiadmixnim, ndcmixtoim- 

multam  eft  mixti  imperij  arg.  lcg.fin.ff.  de  pcrio  fupra  diifbum  ftiit:tum  quia  merum 

•j^f.  eiut  cutmdtndat.  tum  eriam  quiahis  impcrium  mixtoopponiturin/f^^/.J^i/le 

cLifur  muldar  diccndi  lus  ,  quibus  pu-  iurifiiil.  mixtum  vero  illud  dicitur,  cui 

bhce  iudicjum  cft  lege  t.  ff.  dtiiidtc.  At-  iurifdiCtio  ineft  d.  l.  j.  quodque  iurildi- 

quincmo dubitat ,  quin  magiftratus  mu-  dhoni  coharrer  lege  1.  in  fin.  ff.  de  offic.  tius. 

nicipalispubhccexerceaiiudicium;  tum  tum   quia  mixrum  impcrium  vocamr 

qma  ui  /.  ///.  §  /.  dicitur  ,  magiftratus  non  Tnmum  l.fin.ff.  eed.  tit.  tum  dcni- 

pol^e  muldam  djcerc.  Igitur  &  munici-  que  quia  vfitatc ,  non  lolum  apud  bonos 

palis  magiftratus  ,quia  &  iplc  magiftratus  Litinos  lcriptores ,  (cd  in  vlii  quoquc  iu- 

cft-i  ris  M  E  R  V  M  idem  fignificat  ,  quod 

Arquidiircnriunt,nitunnir  Lrnic  f.fi  purum  vt  in  kge  S2.  verfic.  ff  decondit.  & 

quu  iHs  dicett,  vbi  ncgatur,  quod  magiftra-  dtm.  I. ji.  ff.  depofiti ,  Uge  gS.  § .  Miht  Rem<t. 

tuimunicipali  pcrmilfum  fif,iurifdi<^ho-  ff.^fotur 

ncm  huuTi  pocnah  iudicio  defenderc.  Irc       Mihi  pUcet  lcntcntia  Donclli ,  ftatuc- 

(clcfiindantquoquc  in  /.  Aliudcftfram^iji.  tis  mcrum  impcrium  non  cxindclic  dici, 

deverb.fignific. vbidicitur,  magiftratus  lo-  quod  nulli  pcriitus  rei  coh.rrcat:  cum  co- 

I0S&:  prjclidcs  prouinciarum  muldladi-  uindhim  fitiurisdichoni  crimin.ih,  qua- 

cercpotfe.  doquidcm  ncmo indicfci caufa ,  condem- 

Scdquomodo  his  &:cius  fiirinxaliis  nanduscft/.  j.<^f^ar».  fcd  idco  mcrumac 

argumcnns  occurrcdum  fit ,  oftendi  in  purum  .ippellari ,  quia  non  itacum  iuril^ 

d.tra{l4tu  de  turifdtd.p.j.^.j.  didtioneciuih,n  mlxtum  impenum,co- 

Ha:citaquccumitalelehabeat,&m.i-  iundtum  eft  ,  nec  iure  magiftranis  ,  o- 

mftraras  etiatn  mumdpaiis  mixtum  ha-  mnique  comperit ,  qui  ciuilcm  lunlcii- 

bcat  impenuni  j  rurfu»  paict,quod  iuhf^  ^ioncm  habct,  fed  ei  Ibli ,  cui  fuen  c  fpc- 

B  b  3  cia-» 


u.uraa.<Uim^mmf^0m..  ricn.kr,acproQVODfii6toKQyi€.  i 

Definiturmeriimimperiumin</ /.  j.^   itavtdatio  boiioruni  poftedionis  fu  cxc- 

•pcr|ladiiUBint«Uigani«^-&<<uitM«pet  tona&violcnauqueleasionicccepctilltd» 

gUuuiu-n  deriniarur  meniiiiiai|)eri£l>  ttar   m  v  cov.tv.u  i.i ,  tdcuco  qii.i  focibracc  ad- 

.cfciHiin4.^./.f^,<r^         ,T  .r  ;i.  i  ;:'  »  '^^»  «^fW.*»»iM  ^stoli^, 

•CtlCi 

itX^-OlFTIO    raXSlC      Maame  cum  li.inc  ctiam  rentcnciam 
f^iung,  noftramprobct/.^.^././.ifo^V.f/w.vbiaC 

itmur,quoii  daiio  U>noiuui  polldiionis 
Iir.A  TVnlUKUonemporro,  &  nttXtumim-  (>oifa»uivijM^:4Kfidado  bonon^ 
Qo;  19*  Xpenamldfais  «lemplis  dcraooftracjbi ..  leflioms  cllec,iup(ti<yooi$  QsofktkiVh  « 
i<»  Iiw/<-/.^j/:</i/»ri7Zf/<J.quandoiunrdicb»Ocd&   cptillimedubitatum(iuirct,anpolIetm5-  •  . 
f»  <i<«rii  iudtcis  Jandiliccnnamrcribic  •  dari,cumiurislitcertiliinn,  qur  lunld^    •  * 

kuntid      Quodtamcu.i  ttoniiulUs  iiidubiiitc-  ^liomsfuntpollenuudarL  •  • 

fitiia^  uocatur,quoniaminjLM>#4gN8r  Ecquanqiumnondofinc  A.FafarocB-  . 

S9i$Hkf  con^pctcrcpropwcvun  imperij ,  &qMia   tcnlqu;:  dnicntiencibus  arguraenta»  ad- 

iudivCradarcftriHbcrciudicare/. //.  i/f//i-    nioduialpccjoL,  quibu^  luumtucantur     .  .. 
fi^iL  quodimivcrij  mixu  elL  Item  quu   titorcm ,  catojnpia  mcoiiiuluuluncm 
iny.il/.  <&i«r^!i9l<Uda]r4uifiid^        d-irAa.de iimfd f4fh2.^^  v 
cfle  ETIAM  iuiiiiUAioma ,  vndecoUigi-      Cum  bonoru  pollcdlo  alian  oUm  de-  Q^it.* 
tur  quod  non  fit  (blius  iuiifiliftionis » led   lata  eilct ,  loqucbatur  cam  bonorura  poC  An  dgni^ 
impenj  quoquc.         /  .       <  ^'l^nemmttatcmporapiH^liiUUwWi^^^^ 

WquodiadidcdSdiiioenm-ficiiiriil  nim  necaGkriiMlblen*  uorupof 

^dtionis^veDiB cft.  Primo,  quia ei apcrce  ni^pccitio  Scdatio  bononim poilcilionis fi/ieitit 
a-cribuimriii  </././.</* ///«/r/ziJ.Sccrido.qaia.   a}iudpra:torem{Tid:i:  Cartcium  Confta-/;  twpe- 
pcopolicum  hucl^om d^L^. impenu  H\e-  uuu^  Impcra^ojr uiivk.Ckqm admat.Md b$-  njmuutf 
rum»mixcum6rturtfiUdioncmqiuliter  mr./^^conl^Qiic^vcadaoquiciendam 
<4)uaUccr)  cxemplis  dcl<:riber&:  at  hoc  non   bouotom  pol&inonequalilcunquc  tcfta. 
ptqftitiflccnccluopropolitolatisfeciilcc    tioamplectcnda-  hcrediutis,  facb  apud 
fufto  cxemplo,iudjas  mquS,dandihce-  •  ptJiidciu  vd  magiftmcum  intra  cpnfti- 
ciaiurilHidionenondcm6ftrallet.Tertio',  cuotempoca  iuftkiat  &  pco  (biaini  pe- 
^  ideniqiiemagiftcacas»'iiidicemdando,.ini"  tilioacccdat.  Hxc  igicar«{^hicio.bono- ; 
dicii ;  .iriio:icocrcc:,cumvolcnr!bu«.J^:    rcmiptMlcilionis,  furro.^.-ita m locuraib- 
vltro  inquu;cnnbu$iudiccm  contbruit.      lcnnisilhus  pCDUOnis  ic  dationis  bofio- 
C^cnainvcraUciZtf.icucctia,&:quid.,  nim  pollciiiouis ,  amic  lit  unpciijnuxci 
4idxeUquadi(leaQ^nciufB«uivi^re^^  ,  ' 

dcudumi4t,.oftcndi  m.4^dktt,fm»         AFHrmAtuii amplcdeda^idenir ,' pro- 
lif.B.    qutjl.s.  ptcrciquod  lurrotxiitnm  Gpiar  naturam 

Qu,io.  ALxcumiinpcruim  oitlclus  vcrlan  iH  cvus,inc>jiusIo<;u  cii;  luuogacu:  acqm  a- 
Ji»  rtti§ dSdabbnonimpoflie(fioiic41ill#*HiRcfir-'.  gnuioifta  bonotupofiefiooiafiinagnt 
AMMram  miffimeinferturacconcladi^qiiodda-.-  d(linlocinn(bISai8pecicion!s  &daiia9i» 
f]fepoi$  cio bonorum  poll^ llionis  non  fit limpli»  bonor<i  pollcllionis ,  idco  ficurhxcmix^ 
fit  mtxtt  cisiurUHii^oms^lcdimxumipcii).  .  umipuKijiuit.,  .luqupquciuBcbaniKam 
tmfer^i  *       *  poflcP 
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'    DElvRI«DICTrONE    THEfll     III.  I5?9 

pofTefllonis  agnitio  mixti  erit  impcpij.        2.  Accedirquod  m/.-?.^rff  w/wwr*/;- 

Contra  Cuuciiis  Itiruit  eanv  clle lim-  de.  ill»6  mat^ftiatibus  tnbuinir mcurccr.i- 

plicisiunlciiClionis  proptcrcM  quod  ho-  tio,  quicumimpK.'Fioluiit,&mA9.§./.i.j/?.  • 
d>c  cx  Conltmtxni  Impcratons  conliitu-       I.  hh'.  ftcufat.  allcrinir  tos^  covpus  r^n- 

tioncin</./. Wf.prxdiitaagnuiocoramu-  ncic,  oui  unpcnc»  vtuiitur:vndc- Autor 

nicipali  etiam  magiftratu  ricn  polUtt  hic  noftcrtockuhtiusiiKarccrandiclkmix- 

TcroiimpUccmduntaxatiurildicboacm,  tiimpcrij. 

fic non ramtum  impcnum  liabcat.  verun-  Inlupcr  modi» a  cocrcitio  cftimpc- 

tamcn  hxc  lcntcntia  Cuiacij  hillo  mtuur  nj  mixti  / fiv.ft.de oftit.eiui t ui w.f n(/,;f , Atqui 

*  prffUippotito:quodenimmagiih.atusct-  iiuurccraiio  eft  modica  cocicuio.  Igttut 

iam  municipalis ,  lubcat  impcnum  iulx-  incarccratio  clt  mixti  impcri 
tum ,  ftipra  fuit  dcmonilratuni  llib  tbefi       Mutcormusin  ea  eft  hxrcit, quod  cir- 

Jjt  C   ff*^*^S-i'f'^'  ccriiiv.plicislitiHrildkbonis,  qu.andoad 

Ou  11  mixtum  quoque  impcriu  rcfcrtur  cum  fincm  nicarccratio  fit ,  vr  incarccrat' 

Mnln m- •"t<^"'" rcftitutio pcr  tcxtuin cxppci-  a minorc  magiftratu  tandiu  cuftodiaiur, 

ttnuTe-  lumin/.i^jfii»''<^f^.vt>iadcacxprc(le  doncc  ad  fopenoreiTi  mitntur  iudiccin, 

fittutio    rcfcmir,queimpcri)mapis,quamiun!di-  quoniahicinfcrior ,  (cu  minormapiftTa- 

/?f  mixri  <ii'onis  funtjlcu  m quibus impcriumcmi-  tus,  nuUu  lubct  imperium  ,  ncc  mixtum,, 

tmperH  ^  nct,&  maximc  ic(b  oftcndit.  nec  merum,4-d  fimplicem  duntaxat  iuril- 

Etquanquamfmt  qui  Gonti.iriumde-  dichon«.  Sinvero  procedat  incarccratio 

fcndcre  nitintur  ex  l.fin.C.  vbi  & apud quc.  h  nuiore  m.igiftratu ,  doncc  cognofcitur 

umcivqua.n.vm  lli  illuis  lcgis  lciuctiadi-  dc  cnminecapitali,  meri  cllcimpcrij. 
c\minfrain<//j^.//.fi*/7./i/.C.vbihacqu^-       Mihi  placct  dillindio  Obrechri  &  a- 

ftioiiemtradtabo-  liorum,  vt  ll  quis  in  cauLiciuili  incarccre- 

jj     Dcmcarccrationevtrumncfif mixn,an  ti  r,explic.vnd.v«.VcTequcnd.rniriidi£ho- 

^  '   j  vcro  mcri  impcnj  controuerfia  eft  hauc  nisauilisgi-aria,  coquodconiumaxcxti- 

ilnmwr  lcui^^^lcd fatii intnrata:quod cnnn  lit  hk--  tiilet ,  nec lentcnrix  tudicis obtcmperarc 

€erMto    riimpcrii& animaducriioneminfacinc-  volmirct  ,autquoddc  fupaeftcrlidpcd', 

-  ;wtxf/  ^^^^^  homines  fpcxket ,  euincit  legez.C.de  tum incarccratio adr.vodicam  iftum  cocr- 

a      f  tXAHor.tribut.^Scmocarceremplumbatjrum-  anonem ,  fmequahuiididiofbrctnullax 

*      '  qutverber4Mirpondera,  4liaque4buifolentia  rf./.jI/».Jf"rfro/?liV.«w.  quxq;  mixricftimpc 

tudicum  reperrd  fitpplut*  in  {Ubttortim  faiu  nj,  rcfern  dcbcar.  Sin  vero  in  caula  crimi- 

nombfu,  vil  a  pcruerfisveUbiraUf  iuduibiu,  nali,pccnq  loco,  carccr  dcccrn.itur ,  vt  ali- 

expjuefiat  Carcer poen4ljttm,carcer  homniHtn  quando  hcri  iolet ,  iLl  decttfiod.  &  exhib. 

noxium  efi.  Et  m  /./. dt  luflodia  &  cxbsbit.  reor.  ik  lurc  Canomco  pcrmittitur ,  vcl  li 

rtotum,  cxprcllc  diarur,  ob  grauc  dcli-  dcccni.inir  ad  cuftodiuvi  facincroforum. 

tkum ,  cti.un  carcerispcenam ,  antc  fup-  vlqucdumdcillis  fupplicium  fumatur.ad. 

phcium,  fuftincri,  mcrunv  rcfcrri  dcbet  impcrium. 

Cartcrum  quod  non  ht  impcri|  mcri,       Kcqucpriori  huius  diftinc^ionis  mc- 

ncc  ad  cocrccndos  ac  pimicndos  facmc -  bro  quicquam  rclragatur  /.    de  rxaUon  v- 

colbscarccrpcrtincat,probati*.$./o/<7/f.  b»  ncgatur,  dcbitores  proptcr  debirum 

ff.  de  pamis,  vbi  ita Vlpianus  lcribit :  Solent  incirccran  polfc :  nam  rcljiondec» ,  ilLtm 

ffrtfiJet  in  carcere  contmettdos dumnarc,  vt  m  lcgcm  de  pubhcis ,  liuc  fi lci  dcbitis  mtcl- 

vtnculu  contmejntur.  fedid  eosfaceretiono  ligtndam  ,  in  quibus  Impcraror  curcc- 

fortet  :  n*m  bHiufmodt  pcetit  mterdiRa  funt.  rcin  &  \  crbcra  rcmoucr :  in  priuaris  au- 

€arcer  tmm  adcmnendojhommes,uon  adfu-  tcin  dcbiiis  dubitandu  non  cilc,quin  car- 
niendoshabtrtdebet.  , 
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ccr  Ijt  vfitatus  &  pcrmiirus  ad  cxplicanda  animaducrrio  mcri  cft  imj^crij  /./. ff. 

iuriTdicHoncm,  non  modo  vbi  conieptus  tifd.  poftenori  vcro  caTu  lu  unpcrij  mixti, 

&  contuinacu  aducrfus  prarccpium  lus  &  ad  modica  coercitionc  illi,(ju.T  lunfdi- 

diccntis  vmdicanda  crt,lcdctuin  quando  dboniauiUannexacft  </./,/«.  Ipcdct. 
facisFaticndum  &  confulcndum  crcdito-       Addit  Autor  noftcr  hodic  caam  mul- 

ri,  vt  ii  Rigam  paict  dcbitor.  dbm  cllc  mcn  impcn),curo  pocna  corpo- 

Equidcm  incpu  Mufcorni)  opinio  ,  raiis  cx  caula  mutatur  m  pccuniaham. 

quod  carccr  lit  limplicis  iunldidtionis,  Hoc  vcro  vrruni  liceat ,  &  quando  do- 

tollerannullomodopotcft,  quialimplcx  cct  I  .uin.  part.s-tit.  dc  dtliiiuq.  17.  vide 

iunfdicho  cofiftit  non  iu  cxequcndo ,  nc  c  qux  dicta  lunt  d.  traQ.  dt  mr$fiiUi.  p.  1.  uf. 

cocrcendo,  lcdmcognolcendo.  Carccr  j.^./. 

vcto  ad  cxccutioncm  &:  cocrationcm,       Acquchoc  impcriummixtumhabuif^ 

adcoque  od  unpcrium  pertmet.  lc  prxtorcm.ncmo  lajius  dubiubit ;  tum 

Ncc mouct quicqium  hindamentuin  quuhabuitiunididionem,cuianncxum 

Mufcornij :  n.un  quod  dicit,maj^ifttatuin  cft  impenum  mixtum  L  i-ff.  dtmifdtS.  & 

municipalcm ,  fcu  minorcm  lubcrc  dun-  /.  /.  in  jm.ff.  dttffic.  t^tmmdndatd  tftturif- 

caxat  funphccm  iurirditlioncm,  noncc-  dtS.  tum  quia  cIulonafuilTcc&nullaiu- 

iammcrumimpcnum,idconccdcndum  rifdid;io  pntoris /.jf».<i f;f.  tum  quui&r 

mmimecll&  cius  contranum  fupra  dc-  municipalcs ,  &inHmi  gratkis  nugiftra- 

monftrauinuis ,  dum  oftcndimus ,  omnc  lus  habucrunt  impenum  mutum ,  vt  vc- 

m.ig)ftratum  habcrc  mixtum  impcrmm,  rior  habec opinio.  tum  ctia quia  ca  pra:- 

quu.uus cius iuriUiicho  nuUa cluibna  ton  tribuuntiu: , qux hadcnus  mixuira- 

forct.  perijeiredidum  cft,  vcluti  in  integrum 

I.it.  F.       De  muldq  irrogationc  cofimihtcr  du-  rcftitutio  /.  i.ff.  dcin  inttgrmH  rtftit.  Bono- 

Qu.  :4.  bitatm,  litnc  lunldiCbonis  ,  an  impcri)  rum  pollcllionis  datio  tat.tit.ff.dcbonor. 

MiiliU   nKri,anvcroimperijmu(ti?  po(M-  M>lIio  in  bonormn  poili.lIioncm, 

dtiho  an     Simplias  cllc  lunsdittionis  ftatucrc  6«:quxeiU5  iiintalia. 
ftr  tnipc-  videtur  Goedd.  lcd  rationc  h.xc  lententia       Quin  ctum  primonbus  coUcgiorum 

nj  mixt^  dcftituitur ,  imo  rationi cxprcllc  adueria-  mixcum  impcnum  tnbuitur ,  dummodo 

tur :  n.im  mulda  ad  cocrcitionem    exc-  lurildicHoncm  aliquam  habuerinc arg.d.L 

cutioncm  pcrcinet,  lunlliidio  vcro  in  co-  jinJt  effi£.tim,cui  mandAt.Lij» ftnt tod-L  s-ff- 

gnofccndo ,  &  mm  in  cocrccndo cofillir.  dt lurijdid. 

Et quamuis in Lfin.ff.de ojfic. eius. dicatut :       Hmc  dc  Rcccoribus  priuilegiatarum 

iurildiciioncm  iuic  modica  cocrcitionc  Acadcmurum  ,  quibus  iurilciidioncm 

clTcnuIIam,  ex  co  tamcn  coHigi  «Sccon-  Fridcricus  conccliit ,  annc  in  lubdicos 

cludinonpoccft,  quodmodicacoercitio  6c  ciucs  fuos  habeant mixtum impenij, 

fit  lunfdidio,  lcd  quod  anncxa  1  it  modiai  uicptilfime  dubuatur  ^ptcr  rariones  (li- 

cocrcino  luiifdicboni.  pra.illatas  qmbus  prxLorcm  hoc  iinpcriii 

Ego  in  ea  fum  opinione,q>  circapro-  h.ibcrc  cuicimus ,  quanquam  id  non  pol- 

politam  quarftionein  dil^inguciidum  lit,  ficexvcrbisiftis  Authentica:,  dcltdum  fi- 

vtrummulctaurogecurahcuipropter fa-  ut  dtbitum  extorqucri,vt  oftcndi  in  i 

cinus  &  deUdum  pcrpctratum ,  an  vcro  traR.  dt turifdiil. p.  1.  c.4..  q.}.\h\  &c  illa  quq- " 

cxequenda:iuriicUctionis,&  coerccndo-  ftioncm  tradam,  anne  Redonbus  me- 

rum  contumaciuin  gracia :  vt  priori  ca(u  rum  impcrium  &  cruninaUs  lurilciidio 

lir  meri  impenj,  vt  qua:  ad  animaduerfio-  cx  prard jda  rndcrici Auchencicacompc- 
nem  in  Faunorulus  homijics  Ipcdcc, (^u^  .  tai.  , 
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HtSOLVTIO     T  H  E  S  I  S 
Quinu, 

tit.  A.   T  Ndicati  exequcndi  potcftas  in  cauGi 
QUjif.  1  criminaliimpcrium  dici  mcrum,  lu- 
An  meru  pradi<ilum  fuit:  hoc  aurem  dcfinitur  in 
mperiu  lege  j.ff.dt  tunfdtdione  ^  potcftas  gladij.td 
yr5«      animaducrtcndum  ui  fiicinorolos.  De 
jinutur  qu.idefinitione  vtrumne  bona &perfc- 
ftrglx-  bci  Iit ,  valdc  difccptatur  :  &  plcnque 
Jiumi    Neotericorum  pr.rlenim  dcfinicioncm 
iftam  Vlpuuuaiuncimpcrfe<ii.tm  &  a  m.v 
iore  duntaxat  meri  imjnrrij  partc  confc- 
dtam.  Arque  itaHcnricus  Boccrus 
rifdiBione ,  tap.    nutner.  /.  Mufcorn.  detu- 
rijdiil.  num.  42.  &feq.O\>icdnx.deiurifdi£l. 
cap.  2.  numer.  20.  Paurmciftcr  libr.  1. cap.  11. 
numer.  17.  llatuunt ;  idquc  lcqucntibus  ra- 
tionibus  ilabilire  conantur. 

1.  Quiamerum  imperiunicotinetur 
non  tantum  gladij  potcftate ,  (cd  ctiom  a- 
liacocrcitione  facmerolorum  Lfolent  S.pr. 
^  1.1 1.  ff.de  offic.  Proconf.  LtUicitas  6,^  quivni- 
uerfts .  ff.de  offit  Prsfid.  1.8.  §./.  &  l  capitaliii. 
ff.  de pan.  l.  Hemo  pottii  7.  de  R.  tur.  vnde  (c- 
quitur,  quodhic  dcfinitio  peifcCta  dici 
ncqueat- 

2.  Deinde  cum  nec  mixri  impcrij  ncc 
iunldicrionis  dcfinitiones  in  l.j.ff.d(iurif- 
did  proponantur ,  crcdibilc  non  eft ,  Idu 
VlpLinummeri  u-nperij  dcfinitionccisc- 
tiaicm  atqi  perfc<fia  proponere  voluiflc. 

}.  Quin&^ptcreaimpcrfe(Jfcividctiu: 
^pofitadefinirio,q>ius  rcosabiblucdi,no 
complc(fVatur :  athoc  cfte  meri  impcrij, 
cxpeditum  vidctur ,  idquc  probat  luculc- 
ter  ifolent.  6. ff.de  offic.  Proconfin  qua  Vlpia- 
tiusfcnbir:  Sedbocgenw  mandati  extraor- 
dinarium  eil:necemm  poteji  quugUdtjpote- 
ftatem fibt  datam ,  vel  cuiut  alttrm  coenttio  - 
nit  ad  alium  transferre:  nec  liberandi  igitur 
reos  ius ,  cum  accufari  apud  eum  non  pofstnt. 

Verum ,  quonunus  a  prioriopinionc 
rcccdam,  faciunt  lequentia  hxciuris  fiin- 
damenta.Primo  enim  quod  Vlpianus  vo- 
lucrit  in  d     dcfiiiire  imperium  racrum, 
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cx  eo  liquer,quod  vfus  fiierirv(rrbi's,defi- 
nirioncm  mcri  impcrij  dcnotancibus :  (ic 
eni  m  ai  v.Merum  impCTium  eft:  p.irticuLi  £/?, 
vriq,pronotahabcrurdcfin»cionis,  fmo 
cotrariijex  circuft.iciis  nunifcfteliqucar. 

z.  Dcindc  cum  mcrum  impcriuin  in 
criminibus  cocrccndis  omne  verfccur,  in 
coquc  (olum  occupctur,\t  in  fiicinerolbs 
annTi.iducrccnrur,nihil  l.incimpcnj  meri 
cft,quodpr.vfatadcfinitio  noncxprimat:  • 
nifi  fortallisvocub^^.Wy  .id  maiorcmani- 
m.iducrfioncm  dcnnirioncm  rcftringit: 
at  Iccus  leic  rem  habcrcp.ifct  cx  eo,quod 
no  r.\ro  nomc_^/x/y  gcncnilitcr ,  pro  qua- 
visporcftatc  ad  facinerofos  cocrccndos, 
magiftratui  conccira ,  accipiatur :  fic  acci- 

f)itiir  in  cap.ij.  ad  Romanos.  quado  Apofto- 
us  lcribic,  magtftrattim  nonfinecauftgLultu 
portare,  cum  fit  Dei  mtntftcr  vtndex  in  itam  et, 
qutmalitmagtt :  \\MgUdsuf\no  quauispo- 
tcftate  f.icinerolos  cocrccndi  &puMcn- 
diaccipicur. 

His  non  a«.luerlantur  quxin  contr.iriu 
lunt  allata:  no  primum,  quia  gladij  appel- 
latio  in  iurc  capitur  triplicitcr.vt  in  lcquc- 
ti  quxftionc  dicenir:Pnmo  in  gcncrc  pro 
quauis  in  facinerolos  anunaduerhonc: 
dcindc  pro  animaducrfione  grauiori  ieu 
vltimo lupplicio :  dcniq;  materialitcr  pro 
cnlc,quo  caput  alicuiablcinditur,{eu  am- 
putatur :  Vt  igitur  in  locis  addudlis  acci- 
pi.iturftri6lcpro  grauiori  animaducrfio- 
nejhoctamcin  loco  no  ft.itim  proptcrca 
codcm  modo  capitur,  m.ixime  cum  li- 
queatjC^xprxdidtisj  Vlpuinii  in</./.y.im- 
perij  meri  dcHnirionc  ^ponere  voluille. 

Ad  fccundum  relpondetur  in  </././.  no 
(blummcri,  led&:  mixti  impcrij  defini- 
tioncm  propofitam  fuillc :  mixtum  cnim 
impcrium  cft  illud,  cui  iurilHidioincft, 
vnde  &:  mixtum  appcllatur;  ncc  vUam  ra- 
tioncm  video,  qux*  impcdiat ,  quommus 
harc ,  ab  Vlpiano  propolita ,  vcra  fit  mixti 
impcnj  dcfinitio:  lurifdn:bonem  vcro 
fimpliccm ,  ctfi  exemplo  dunt.ixat  dcda- 
rarit ,  indc  tamen  minimc  fcquitur,  quod 

Cc  con- 


Digitizeo  .    v  .  .  .  ^le 


T«&VMiaiis  L  DiSPvTATioHls  Iir. 

i  JtflHBum  impcnii  luindadipotcftatc;  compctcre  prouinoia^ 

)Kai&  Bon  dchiiirc  rcgeiitibus.  Idcm  quoq,  vduccrc  vidctut 
cx  Iftquis  filio  exhcredato  §./rr//«.  f.de  intujH. 

sinur  lus  reos  ab-  ruft.& rrtttAtfijim.  v bi  dilucidc oftoditor,'. 

^  . '  ,  .!<:&:  cxprc/^  liib  gbdio  iiullam  vcnirc  polle  pa"n5,prq- 

v  iccdchninonc  terca,qu.rnaturaLtcr  atq;  propne  figm- 

  :i  cll  abiolucrc,  ricacur.idcmqi  Sparriani  quoqi.\udonra- 

xofoxK  i.  Lftltnt.  Ex  quo  lucc  tc  conhrniaiur ,  qui  m  CJaracalla,duni  de- 

oluccLit,  quod  cui  non  fcribit  P.ipinwiii  inortcm.fn:  rcnbii:C<r4- 

'Jciniundi  rcos  iii-  cjUj  wfiitglitdio  Paymunit fertri:  demJe  tis C9 

^   ,'iJi,  Cjdcquoq;de-  ffitilntitis/eciiri peuufuscslo' aniilitiituof. 

r  pof  clbs  rco>  jbloluendi.Dcin  dc  cifw.quo flulo  pcnufferi  dixit,  gUdio.  tc  exeqiu 

>ac  &;aL-cunitc  loqaoidu,  potellas  ttifiu  nteuoportnrt.  E  quibus  dJucidc  patcr, 

JJIlScndi  rcos  no  cft  nnpcrij  mcri ,  vt  cp  gladmm  olim  raatcrulitcr  procnlc  acce- 

ni  ibla  cocrcirione,  aiiinuducriionc  &:  ptumfluire. 
cvcturjonc  occupcttir,  Icdrcdiusablbl-       Quinetiinonparilmomcti  huiclen- 

ucndj  potclbs  ad  caiuiualcm  rcfcxtur  iu-  u'tix  adtcrtiixc  ratio,  quod  vcnfinulc  fit„ 

^y-jijticvicm-  Vlpianumad  ftatului  tcmj>oris  rcJpcxin-- 

Ou.i<f-     I\\rrodcvocal>ulogladij,  quoinpr.t-  fcquo  rcisplerunq;  gladiovitaadimeba- 

Oiw»»-  dlcia dchnicionc  yticur,  valde controuer-  tur  Uia  dximuuuff.depteiu 
SJtrtr/rf  r.furr/.cnim  Alulcornms,  &rplurimi  ipsu-      Sic  &  Pr.Tl!dib',ad  prouincias  regcdas 

mUibi  f»  ll-cuo,coiKcridunt  nomcn  GL  ADII  illic  rrufris.dabarur  lus  dut.ixat  gladi)  exerccdi, . 

tkfiiuti*-  i,jafai:iiit*.'raccipi,  proqua  opimonelc-  idt]iaiucDiuosFr.urcs,i4tlium& Vcrum- 

\imni  micntia  hxcIIiJcnt  produciargumcnta.  Impp.rccoptiifmllc,  patetcx//.L«/a'^>/- 

tmpf'}       »•  QHP*'  pallii"»  "O"  Co\\i\\\  apud  pto-  ruittu^.i.it.\.\t.  vita  non  tclaaut  Li^iiJco,ncc. 

(^14"    hatoslatuiosicnprorcsi  fcdin vfuquoq;  alioqiiomsarmorum  genere,  lcdgladio. 

tiff}       luni  nomcn  gladij  pro  gladio  materiali ,  dut.ucac/cu  enfeadimcrcfuentpcrmiisu.- 

fujc  proeuicacapiatur.  Qjupd  ficonnngcrct ,  vtquis  proptcrad- 

Nam  ml4Utddmnu)n%.t.ff.depanul(hx^  miirum  Haguiu  ad  ignc  &concrcmationc. 

dedararc volcni.quidicancur lih, qmbus.  condcmiundus eikt,iucapra:fidib' pro- 

\^caaiijmuur ,  m hxc vccba  fcribit :  Vttu  umaaru.ius gladij  lubcntibus^  ordjiiana 

adtmitur,  vtputd  fi dAViuutiir  altquu  vtgludto  iJb  pocna  irrogari  no  poterar,cu glad^  du . 

iatujnMtniMlutrtHtur:f(d amtiiaduerti gU-  tax.uiusnomiiiatim  illisdcmadatu  fit.no 

Jt0oportet,Konf(ttri,vcltehyV£lfuJli!tus,  vel  ct»aconcremaiio,velcrucifixio;  iWopns 

iMqueo,relalioalicjue  inodo.Quihas  c  vcrbis,  fuit  rclcripco  prinapis,  quo  pa;na  irroga- 

aiti\lufcornius,pcr^icuumcllc,gladiuin  da  contincbatur/.w/'fr^(r«4*  6.i.Praf}dtsz.  ■ 

non  pro  qiucunq;,  lcd  pro  luturali  tantu  ff.de re/egjt.&tnterdtit. 
gladij  pa-naaccipi ,  deindcidc.quoqi  c6-       Et  lancquod  gUbus  non  qcncrahtcr, . 

probar  1  pur.it  /.  tUicttoi  ^.  qut vniuerfas.  ff.  de  pro  quauis  graui  m  facmerolos  aninud, 

ogic.  prsfidis.  vbi  elcgatcr  dicuur.ius  gladij  uerfione.fcd  pro  caGlrcm  p^a,  quaquis 

eoshabcrcquivntucrlasreguntpcouin-  gladiomateriali,feucn(evitapriuctur,m» 

cias ,  atqi in  merallum dandi  cispermirsa  tdhgi poffit,Iacis  comprob.irc vidcnturil 

elfc  potclbtcm.Ex  quibus  conlcqm  vidc-  foltm.6 ff.de offic.pro^oHfuLl.  Nem»  70.de Reg. 

Cur,;j;ladio,ciuilcm  pitnam  coinprehendi  lur.  vbi  potclUs  gjadij  ab  ;dia  quauis  gra, 

poircnullam^nclupcrflu^vidcaturlclus,  uiori  coercitioae  &ajum.xduerfionc  diC 

tuuivciitpr^tcnusgladijjeauiiiiuiictal-  aTiiitur,  eidawq;ogpoiutuf:  quodlanc 

clarc. 
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«lareatquepcri|)icucfignificat,gladijai)-  j;  Addcquod&rali.as  potefhs,  mafn- 
peUa[ione»in ▼miaris>n6 pro  qualibeera-  ftracuiin  facincrc^s  hommcs  cocrccdos 
ciiievolbnira  hominficoerdrione&ani-  competens,  gladij  appcllaQonedefigne* 
%yidittHione>(ed  matcrialiter^  en fc  c.\vi.  tur,  vt  in  EpiH.  ad Rtman.  cap.ij.  Apoftolus 
"Qupdrcacti  hxc  fiz vfitat.iO^c gcniini.i gl.i-  Paulus  dc  m.at;iftratu$ ofHcio &c  porcllatc • 
ilij  iignilicacio,ab  ca in  dubio  rcccdi  n6  o-  dillcrctis,  ita  icribic :  Vit  autem  ntntimeri 
portcc;cuMii$aficer'a^ppria voas  lignih'  foteftgtm»himmfM&lkMmluiantxiU' 
'  •  cacione  recedcdu  nt,qua  li  collct  ab  c.\  k  U.  Dd  cmm  minUler^^mitnttm.  Si  mh 
gumlatorercccdcrc  voliiiirc/.Nwj4//rfr.^  temm*lumfec(rif ,  timt:  nm  enim /inecan- 
4fe/^4r.^.mprop©lico  proindc  diccndii,  fa  GLiDiyU  fortat  :  Dei  enim  mmt- 

rioraenacd-  fter  eft  i  vmlKr  m  nmn  ei ,  qui  tnale  4— 

fiftcide&macerialter. 

Acccdit  quod  cum  in  d  /./.Vlpi.inu?  cc-       His  non  obftar  qnod  in  lege  Autdam- 
iam  mril<iid:ionc  pcr  cxcmplmii  dclLri-  mm  S.i.i.jf.depanuiiUuitat^  qutvniHer' 
pfcriccum  quoq;  impcrium  n(Jui(le  per-  fts  ff.  de  offic.  frafU.  l.  fi  quu  ex fiito  ejthere- 
icdc  dcHnire , (edcon(iniilicerperexemr  Hmi^imtimtff.deiniidLn^,  &iija  fii. 
plii  dccl.uwre  :  .iluv]niii  ccrrc indc  fcquc-  teflmium.  in  tegt  foltnt  6.ff.  deofic.proconf 
retur,  ^hdi)  .ippcll.icione  (]n.;lcunq;  cria  &ml^7o.deR.iur.  lege^o.  in  fine  Cod.  ad 
auilcspceius,  vt  inulctampecuniaria,in- ,  LlutdeoduUer.  gladij  nomcnftridc>  ma- 
'■caroeratjoncm,&cconaneri.  Hocaurf  teriaHcer»  pcocelo&eniecapiatur:  nam 
<qbamabfurdum  Hc ,  nemo  cfl  feufus  c5-  extndc non  (equicur, qaod  eodem  modo 
tnunis  comnos ,  oui  non  intcllig.it.  eademq;  in  fignificatione  in  d.  Lj.ff.  dein- 

Ciitcrum  liilce  iion  tantum  autoruatis ,  nfiiR.  fiunacur ,  cum ,  vt  ditihmi eft,  in ea 
«ribaendum  puco ,  vtabillorum  difceda-  Ij,  Vlpiano  fiieric  propontii mecnm de- 
Tur  fentetia,qui (bC(ittnCi vocem gladij  in  finictimperium,  vnde peripicuumc^^ 
•£.l.j.n()  matcri.iliter,  pro  telo  fcu  cnlc,lcd  h  propria  vcrbi  fi'j;nificacioe  recederc  vo- 
^eneraUcer  ,  pro  cocrciuone  6c  animad-  lucnt.  Demde  cur  md.L  autdamnum  8.^.1» 

^dMBSiMfa^;^*  gbdijappel]ariononc5ple£bu 
QupdcnimVIpianoIdoineii£#.pto>  cnrtecurim,  veltelum,  velfiillun>vclla- 
pofitum  flierit  dehnire  merum  imperiii,  qucuth^vclaliudaliquodpcEnar&fuppIi- 
cx  pra:ccdcnti5  quxilionis  rdblutionc la-  cij genus,  ledgladium  duntaxat  matcriale 
tis  abun dcq;  rclncec.  Qupcirca  cum  quse-  cknotet!>cano  eias  h«ec  eft  >  quiaproponi- 
Vbex  definirio  debtiir « (uo definico  efle  tur ibi  ludex  afiqnladgbulittm<umnalle: 
conucrtibilis,  fic ,  vr  eo  ncc l.irior  fir,  tr  c  Cum  ir.iquc  iudiccm  oporceatiententi^ 
ftri£lior,  ideo  vocabulumi;l.uli)  luvi  lli  1  m.L\imcin  cr!inm.ilib',cert.im  ferre,cer- 
€le,fcdvt  dixi,gcnctalucr  pro  quaUbct  f.i-   taautem  eaiic  ll'niciuia,  t^ux  verbis  con- 

,ctnero(brii  coerdrioiii^iflrfiicdsanifnad»  fiacpropriis,  idcirco  parerac ,  vtpcr gla- 
i^erfioneaccipidebet.  dittn\>  dequooonceptaerac  fcnccntia,no 

2.  Idcmqnoq;  exindcpatefcit,  quod  qu.Tuis  intcUigeretur  animaduecfioj  ied 
cum  Vlp  anus  definimircc  mcrum  impc-  pa:na  ^adij  materialis. 
rium  gladi j  poceftatera  ailiniroaidherteiti      Idem  quoqnc  rclpondendam  pttco  ad 
duminfacincrolbs,  fubiicbc  hxcverba,  exemplum  AntoniniCacacalbetnamid- 
efuodetiampotefftf^ocittur,c(\mh\.i^  inrclli-   circo  ipfegladij  appcUarione  matcri.ilem 

,  ^twigladiHm  lcloidcm  clVe,^poteftae  :Sc^  dcnotacgladium.quiaconomincvlus  c- 

'  ideo  perinde ede>  acfi lAus  imperififn^  tat in  (ententia>cuius  vccba  (Iridc ac pro- 
lum  def^^^l^^;^^  pckriiDracctpienda. 
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NccoUbtqooclabfiirdiimfitglidiiim  fim&niU4fiiii£tiki»,imfiektkwmlh^ 

ctuiles qiufcuquc  pcenas  ijgniEcare :  hoc  tm&fetm.m&mm9moim*I(infimt. Qii^ 

ciiimabmrdum  clle  nonpitto*.  cum  gb-    rttttrquomedtfitreumptcie ,  cum  firrrratit- 
dius  quamlibct  tacinerofotuni  p^nacon-  ndbdtt  nec vllo  medo  Ugu  capdx :  Ptcera  mit 
uncat,  quotics  ad  magiftratus  gcnccalitet  ettduidtim  efi  tujfa  mterfici ,  quia  talifldgtth  • 
^oic^xsmxcktmdjusjdttmnMu.         etntmimttd^iml^gfMmn/ritemt  fia$mm§ 
li/.B.      Confiftit  igitur  merum  impcrium  in  riam. 
Qu.  1"'  fol.T  pocnarum urogationc ,  quod  \  ti u  ad       Conninilitec  quaeritur,vtrum  in  mor-  Qy.  ^g, 
Hieru  bi:utaquoqucanunaiucxtcndipoilit,nd  tuonimcadaueca»  fianoxlceluscommi-  Anmu- 
in^trm  nuUoraeftdubiunL.  (ennc,menimimpeoiimcxacenpc>(nc/gC«ini 
mLrutd     Pronegfoinarcucendaladchoeaxg^  ErpnmjfrontediccnduvidctiitnonpoCfliinM- 
anmu'id  iT\cntum,quodc]u.Tr.itioeftfiiriofi,Mde    lcmmorcuos  Aiiimaduerri.  fum  ftf- 

exercta  -  quoqi  quoad  propolitum,conditio  6i  ra-       rruno  quu  mor le  abolen  cn  mcn ,  fii- yf/  ai^. 
tt^     ttoeftbniti.Mmenimina^sraiionevti-  anttttoUitacc(m^uenterpamamdejift-yiiMiM& 
cur  furiofiiSaqiiam  brucu:non  magis  iniu-       ilioruq; cadanetib^irrogari  n6  po0e,  rum  er» 
ria  facit  brutum,qu.a  furiofus :  ncc  deniq;    non  vno  in  loco  iuris  noftri  fcriptum  cft.  ertthl 
niagisdolusautculpam  bruiu  cadic  atq^  SiccnimlctusMarcianusin/.^./.i/r/ir- 
iisnofiim:  acqiu  propter  hanccacioncm  hUtiidDi^m&w^tt^yqtareuifiuttriimmh- 
qnodfiiriofiisrationcnon  \  tatur,nonin-  &peenaaitin9d,mqiidciif^(attfiurimimseX'- 
iuri.im  f.ici."it,  no lu.v  fit  nittis,  r.cc dcniq;    tnicii,dcbet is cognofcertcutm  dc pectwurij re 
dolus  aut  culpa  incucodatfuiiolumdc-   rt^nmtf^.  Eccchicapercelclustcibtur, 
linqucrc&conicqucterpuuirinopoirc,  p;nammorte(acinetofiexdngui,ac ^io- 
didfaimeftpronmc :  quapropcer ob hanc  dein  qiucunq;  cauia criminis^,  mortedet- 
eadem rationcmnecbnuxim.delinquere  linqucnriscxnndi ,  nn  nnpluis .id  pana, 
^  puniri  potcrit,  fcd  pectmiariccr  loium  aj;i  pollc,  .id  id  (ci- 

Vcrumanun.ibaoct.idiproptcradmii-  hcct,^cxdilcCloaddcfunchimpcrucnic. 
fim  Rfff^^^T^^ifl^fTi-fr^^h-S/i^ftmiam  cu  lUts-     1.  Idcm  quoquc  iH  ttJC^tm  veidten^ 
commii£im*imuftu  non  cft:  Lcge  fiquidc  fator mmum  fuerit.  a  Conflanrino  Impc- 
Diuinaolim  cv.up  cr.ir,vthruru cum  mu-  ratorc  (ancirum  Icgitur,  his  vcrbis :  Ttfi 
iicrccoicu&,occidaciurL£/<;t.<;,.2%Acbru  Marcelluftquttrmmeful/ipofiulalatur ,  vitd- 
pm  homingintcrficicns  »imef ticianir &  fimStmefi,acperhttermminferfondeimpt 
j^n£xW-.7/.Hucpccdnetconfttcutiocri-  extinaum,  aecufitititmm  ntneSditlitdt 
min.ilib  Giroli  V.in jrr.i.6. cui"  vcrba hcc  cumramvxoiem  cim ^qiuiiukttdaiurimmt 
(lUiv.SecmMeafibmttinem  Vttbe,  Mannttt  £ostuldtose£eprepondf.. 
MmWtitmitUVtihwl^rifibeittreAattA.     5«  Etxatianehniiis  admodfi  degan^ 
t^mukdmlthtnvermrelit^midmm  BniloscxprelfitinUa.j^/«aiw.q>nem-- 
Jififit  dtrgemrmengtwonhiitndAxOUtdm:  pc  pcna  conftiraatur in  cmendarionc  ho- 
£pmvemleiett:mm  tdt.iiebtetL  miiiulacuicroiocu^quqcmcdarioccirec». 

Necobftarquodbmtanonpoflmtde-  mormoeo,inqa£c5ftiniitiii;Siciciticet: 
liDqacve.  nec  dehdo  ie ad  pOBiiamobU-  coUigcrc  vidctur  Idus,  ce(sStefinc«ceflar 
garc :  non  enim  illud  Inncitum  .ic  CQufti-  id etia,ciu' cft  fims:  Atqui  in  morruis ccC' 
,  mcumeftinpoEnam  brutoru,  icdporius.  iacacdciiaciinisp^narum,quimemeda- 
ttdtollendam  camhorccndifiicinoris  me-  dtme & concAione  facuKrusuhominu 
moriam :  quamtatidncmicddidit D. Au-  coniiftit..Ecgoindefim^p<aiadefidc>- 
guftinus  inf4»  muUer.  :u q. i.  dumin hax  Verii  cj?  pan.i mortc  nor.  cxtingmcur, 
icrha  {cu\ntiUiditrgud.dKiel^it. edtmat:  frddcfiiivr^s  cuam  Juo»gao  qucac,,  pro- 

baif 
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barc vidctur  ljindl.ff  dt  bonif  torum  quian- 
tt/tnttntiamiwbi  Marcianus  ita  Icribic : 
quAr4tur,an  ii.quifibt  nunus  intuUrir,  punni 
dtbtat  f  &  merti0 fi fine  caufa  idfecerit,  puni- 
tnduiertt:quitntm  fibtnon  ptptrctt  ,multo- 
minut  al^  parctrtt. 

1.  Confcnnt  Marciano  Marcellus  in 
l.2.ff.dtCadMi.pun.  fiquis,inquicn5,in  ni- 
fula  dcporutus,vel  relcgatus  tiierit,pcE- 
na,criaiTi  poftmoricm  monct ,  ncq;  licci 
cum  inde  transferre  alicubL 

j.  Hinc  etiam  con{Ututum,vt  reus  cri- 
minis  lc&  maieftatis,etiam  poft  moncm 
puniaiur ,  atque  mcmoria  ipfuis  damnc- 
tur.  Qux  lingula  clarinimc  probarevi- 
dcntur,paenam  mortc  fiicinerofi  non  ex- 
tmgai,ncc  crimcn  abolen,  fcd  dcRmttos 
ctiaiu  puniri  polTe.  Ego  h;ic  in  rc  iic  fta- 
tuenclum  iudico:rcgulanccr  pcEnamortc 
extingui  &:delic^um  colli;  idq;  vclle  lcgcs 
pro  pnori  opinionc  addudasjcercis  tamc 
cafibus  pcEna  defijnAis  irrogari  polTe  ;ad 
quos  rckro  leges  poftrcmo  loco  rclatas. 

Excipitur  primo  cafus^quo  quis  libi  ipli 
mortcm  fraudulcntcr  confciuit,  qiio  iclc 
pcciu'  Uibtiucerct;hunc  cnimpunicdum 
I2.ff.di  bont!  eorum  quiante  yrnfallcrcrc  vi- 
detur:&:  hocduplici  dc  cauia.  primo  quia 
talis  fraudcm  facitReip.cuuis  intcrcft  dc- 
lida  puniri  Lsi.ff.adLAqutt.  qux  fraus  ipfi 
facincrolo  prodcilc  non  dcbct.  Dcmde 
&  idco  punin  dcbct ,  quc  cxcmplo  fit  a- 
li)s  ad  dctcrrenda  flagitia* 

Etli  cnim  finis  pccnx  fit  cmcndatio 
&:corre6lio  faancroforum  hominum  <f. 
1.20  ff.de  poenit:  hic  tamcn  non  Iblus  cft  li- 
nis,  cum  &C  idco  pcEn.T  infligantur,  quo 
ali)  afiicuiorc  dctcrrcantur ,  vt  clcgaiucr 
Tnphoninus  (cribit  in  Lbonafides.^i.ff.  dt- 
pofitt.yi  if  a  pcEno:  lpcCbcnr,non  ioium  ad 
cmcndationem  iplorum  dcUnquenhum 
(cd  &  ahorum  acquc  iji  pccnis.qux  etiam 
viuis  infliguntur,nontam  corumcrucu- 
nis  fpcdatur,  quom  cxcmplum  m  alios 
jublicum. 

Et-hanc  exccptionera  atquc  d.1  fin.ff.de 
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h*iiftorum  qiii  ante yi«/^»r.cxplication  cn  > , 
con fi rmac  cxprcirc  /j  C.fi nus  Yclaccufator 
mortttiu  fuerii.  In  qualmpcrator  Gordi- 
anus  Ruhno  ita  fcnbit  •  Defunciu  rei:  pub- 
Itcorum  crtmmumfiue  tpfi  per  fecacomwiff. 
rtint ,  fiite  dlrjs  mandauerunt ,  pendcnte  .u- 
cufatione ,  prtterquam  fifibt  mortcmceitfti' 
utrint,  bona  fuccejfortbus  eorum  non  degetie  • 
rari  ,notifiimt  iuru  eit. 

Ad  L2.ff.de  Cadaueribus  punitorum.  re- 
fpondct  Mulcornius ,  crimin.i&:  corum 
paMias,  rcgulanccr  quidcm  extingui ,  lcd 
excipi  cas  poenas ,  qua*  Icpulturam  dcnc- 
gantjhuiulmodi  cium  cnmina,ob  q  pro- 
hibetur  hunutio,  nullo  viu]u.ut>  tcmpo- 
rc  cxcingui,acq;  de  tah  cnimnc  accipi  dc- 
bere  d.L2.dt  cadautr.punit. 

Qu<j  cxccprio,quamuis  per  (c  vcra  fir, 
huccamcn  nonquadrat,quuu)</./.i.  do 
in  Inlula  rclcgato ,  vcl  deportoto  Marcel- 
lusloquicur,cuiuspan.im  fiiinc  huma- 
cionis  prohibitionc,nufpiam  lcgitur,ncc 
idprooat  <i/.z.  vbifaltcm  dicicur,alibi, 
quam in  inliila,  in  qiuam  dchjiitlus  rcle- 
gatus,vel  deporcatus  fiiit,inc6fulco  prin- 
pcnon  poflc  dcfunchim  lcpcliri.  Et  ciun 
illiquoq;,quicipicahartcCii  lunt  liippli- 
cio,pctcnabu5  cogiurisad  fcpulturam,a 
magiftratu  non  dcnegentur,adcoque,  ui 
pa;nam,inhumati  non  reUnquuntur  t.i.ff 
tod.tt,oxr  tam  graui  poena  dcporrati  &:  ic- 
lcgati,poft  inortcnTi  ctiain  .afticcrcntur  f 

Rcdius  itaq;  diftingui  cxiftimointcr 
pociuni  irrogatam  Sc  irrogandiim,vt  hax 
quidem  morte  dclinqucntis  exringuatur: 
vcl  potius  irrogari  impcdiatur:  iua  vcro 
noii  itcm.  Atque  de  pana  dcporiationis, 
fcmcl  irrogata,quod  cnam  poft  mortcm 
durcc,  lcriptacft  L2.ff.de bonis eor.  qttiante 
ftnttntiam.  Ita  vt  qui  in  pcrpctiium  in  in- 
lulam  dcporratus  cft ,  mortuus  criim  cx- 
tra  illam  infulam  incoliilto  principc  lcpc- 
hri  non  polTit.  Qupdadcrimcn  l.clxma- 
icftacisaccinec ,  mulcain  eo  Ipccialiccr  re- 
ccpca  funt,  ob  acrocicatcm  iplius,  qua!  ad 
conlcquenti.un  produci  nondcbcntncc 
C  c    3  polliint,. 


VofvMINlS    1.  DlSTVTATloVlS  111. 

^iVnnt,\t cxtp^^c.iuiUiUMdiefi^pct^  porucrint»javimIcgisvmiierlalis  habac- 

ipicumtieft.  Tut>nectnil]isbnpcnu  nccfi  cSpeticnc* 

Deittce  6epote(bxe(ecaidi1^^>  viL-  Deniq;  vel  ideo  Banoli  opinio  recipt 

de  dtlbitatur.annclmperij  mert(u,an vc^  non  porcft ,  qnia  nullo  plane  iuris  funda- 
An  pote-  f Q    regalia  rcfcrri  ckbcar mento  nitirunnaCpiam  cnim  in  toto  iurc 

fiMferen     Eqaidem  Bartoius,<S<:  cpi  ipfam  (ccud  nofbx)  proditum  cft,  legis  condenda;  po- 

dii^fit  jiuic,tlbniun^poce(bccm  condcdi  legem  tdbtem  eflelmpcrij  meri,nccvUat€t  nu- 

tmri  /w-  merilmperij  partem  clle,atq-,ad  lupremii  ni ma  ratione  id  comprobatur,c]ua ^pindc 

t^l^     ciusgradumreferrioportcrcrledpleriq;  faciliurcadftruitur,c.\dc  riirfusrciicitur. 

c  Neotcncis lianc  Bartob  opinioncm  re-  Cum  autcm  mcrum  mipcnuin  omne  ^ 

ij€iant,Iolian.Cocafiiis ir4rrianf.r;.&in  in pamamm  irro«tioncconfiilac l.3.ffM 

LsJkif.&  i2.f.de iwiilSLVaconius  a  Vacu-  ]urifiLL6. fr.ff.de ^Su^ottnflntm  jde  reg. 

na  6.de(ltXTAt.2.n.2  Longou;il!.</dw^/3[^4f.  /«r  proindc,vt  ceni  poenarum  gradus.lcu 

3.c.7.iW7.Fadim.^.Cfl»frw.y^. Ob-  dalles iniure conftituiuitur, itictia mcri 

reditirrarj|9!lc7-M^j^X^uali5cephanii^  imperiiccrtosgnidttsc6ftitai>coniequ€» 

teri|flLfi(xc.7.». j.HenricBoceru/^  \w\fd.c.  e(LEtn  autc  circa  dc(inicionem  graduum 

j.n.7.qui  vnanimircr  {latuunt,poteftatem  admodumvaricnrlnterpp.  i?taliqui,B'^r- 

condcndi  legcm  vmuerUlem ,ad  merum  tolmu lecunyodo, alij  iex ,  oihda qumq)» 

Imperium  nec  pode, ncc  debece refer-  jioniiffisquatuor(btuant.IUistam£(tiD- 

ti }  idque  ob  (equentes  rariones.  (cribere  no  dubi  to,qui  trcs  duntax.u  gra- 

1.  Mcrmnimperiumconfiftit  inani-  A\\shc.\\v\S\c7.\(\KW\\\L}.ff.dclmtfl.O\>- 

maducrlione  in  fecinerolbs  ij.ff.de  lurifd.  rcciit.»«  d.trdci  dt  lurifd& Imptrio  c  ?■  Sa- 

»         {.  6.pr.ffJe  offc.proconfLnemo ff.de  reg.m.  at  pio  Gcnt\\.lib.i.de  lurtfd.c.6.  &ftq.  Matth. 

pnjicepslegcm  lanciendo,ncc  animad-  Scephani  Hh.iMlmift.€.f^ftq.  &:plerip 

uerritin(adBero(bs,ncciusinforodicit:  quc  c  rcccntioribus. 

proindc lcgis co<idcnd.r  porcft.is  eft  ncq;  In  pnmo  autcm  irr.iclu  tc<ftc  conftitu- 

impcrij  mcn,ncc|,lunrdidionis  crinuna-  uniur  liia;  patKi-,  quiUus  vica  natmalis 

'fioWiktocefetuatis  principis  atqi  c  nume  toUitar ,  &:  ^rftimi  fiippBcii  i^»pellacione 

xo  maiorum  regidium  xc^.Li.ff.de  eonfti.pr,  de(IgHannir. 

Si  leges ,  mero  Impcno  uipcnorcs  Sc  Sccundus  cas  continet  pam.is,qiwf ^p- 

\ '       .anccriotes  iunt ,  vhck  non  crunt  Impcnj  xima:  iunt  morri,&  caput  ciuilc,libercac6 

!"      •meriatquivenimeftpiiu5,auiap<en;ex  (cilicetautciiiitatemadbnum. 

'  jpcae(ccipcol^m  in  ijs  dclidis  infligun-  Tertiusvero&infimtis,eas  pocnas  c6- 

tur,qui pocnas definitas  habcur,  alijs  ve-  plcclitur ,  quT  caput  natur.ilc ,  vcl  ciuilc 

ro  extoa  ordmcm  pru  arbitrio  mcuuun-  non  toUunt j  ied  vcl  ad  corpons  cocrcitio 

'  tur.Proindelegiseondenil^poccftasnon  nem,veladexiIinm,vd[aiiit^aDiiam,vel 

ecitrcfercndaad  mcrumlmperium,(cd  damnumpecuniarium(pedafic 

ad potcftarcm  principis ,  qiue &pcier^  Atque  h.^nc graduum  mcn  Tmpcrii  dif^ 

maior  cll  mcro  Impetio*  nibutioncm,  luri  confbnam  ellc ,  j  roba- 

^*^  }.  Acccdit  quodnoo  oilliics,qui  pote-  cur primo  textuexprellb  tit.ij.ltb  j.Jenten. 

ftatem  halnicmm  cdndendi  kgem,  ha-  JVfniS, vbiIdti»italccflbic:>fiMmM  jfbppUcis 
bucrint criam  mcrum  Impcrium;  cui  c fitnt  Cru.x ,  crmatio ,  decolLttio :  mediocrium 

(cqucns  cft.potcftatcm  condcndi  Jtgem  Mitem  dtlicioruvi paiu  funt mttallum ,  kdut 

vniucrlalem  non  cile  Impcrij  meri:  antc-  dtportatto :  mitwm  relegAtio ,  exiUum ,  oput 

oe^hm:obacttrcxiiide>qttodoliminRe-  fMKim,VmadM. 

pMMM«l^^  t,DriiMteirfqwoyoq^diftSbiitioift- 
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fc^c  retinciida  vidctur.quiagencri  poeiu- 
tum  quam  optime  congruit,ad  iria  cmm 
geiiera  pauaruin  omnes  pocim  commo 
difllmc  rcFcrri  polIe>cx  prxdidkis  patcr. 

Ncc  huic  fciitcntix  obioquicur  1.6  §. 
fn.&  1.7.& S.fde pain.vbiliSti  Vlpiaiuis  & 
Caliiibacus  in  hxcvcrba  (cnbunt:  nunc 
gtnerapoenarumnohU  enumerMida/unt,  qui- 
iuf  prxfides  jiifiLere  queintjue  pi>jsmr:  &Jiint 
fcrnx  i]H£  aur  vttam  itdimanr,  .iur/eruiruteiu 
miuHgjnr  ,aur(iuu4tem  aufcranr,  aurexi- 
Itum.aHt  toefCtttonein  corporis  continejnri 
veluttfujlium  admonttto,  fldgellorwn  cafitga- 
tio,  vtncuhrum  vtrberatio .  4Ut  damnum  cum 
mfamta.aut  dignttatn  aliquani  depofitionem , 
dUtaLcuius  adiisfrohibttionem.cccc  hoc  lo- 
co  o;lto  rcferuniur  pqnarum  genera:quo 
iplb  B.irtoli  renicnti.x  ftabihn  videtur,  o- 
dtolcihcctmerilmpcviicircgradus :  kd 
hocvtduci,nortrq  opinioni  ml  quicqiuun 
aducriatur  :  ncc  enim  inficiamur  ,  quin 
odlo  velplurcs  ctiam  j^adus  pa?narum 
mcnquc  Impcrii  conftitui  poHint,  fcdad 
^     pauaorcs&  tres  (blum  gradus  cos  rcuo- 
ciri  commodc  pollc  contcndimus ;  id 
quoJ  ccum  ipic  Calhftratus  luculentcr 
docuir  111  /.  Capttalmm  28.princ.ff.  de  pan. 
quod  autem  pcr  pauca  hcri  poicft,id  non 
«lebct  ficri  pcr  plurx 

Snniliccr  non  refragarur  d.LCapit4ltum 
xZ.  vbiquatuor  graduspocnarum  facerc 
videiur  CaUulratus,dum  uafcribit:  capi- 
Ciiium  pociiarum  fcrc  iili  gradus  funt : 
fummum  fupplicium  clTc  videtur  ad  fiir- 
cam  damnatio,  itcm  viui  crematio;  quod 
V  quamquam  fiimmi  iupplicii  appellatio- 
iie  mcrito  conuncrctur,  tamcn  co,  quod 
poftcaid  gcnus  pticna:  adinucntum  cft, 
poftcriusprimo  viiumeft,  item  cipicis 
amputatio.  Deinde  proxima  mortipa:- 
na  metalh  cocrcitio ,  poft  dcindc  in  in(u- 
lam  dcporcuio.  Cartcrx  pcrnx  ad  exifti- 
matioiicm  nonad  capicis  pcriculum  pcr- 
tinent&rc.  Quibus  vcrbis  viJctur  Iclus 
quatuor  gradus  pa'n.irum  conftituiftc, 
ita  vt  prunus  atquc  fuprcmus  vltunum 
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contincat  fupplicium  5  fccundus  pamas» 
quacc.ipui  cunle,  hoc  cit  hbei-LUv.  in  .idi- 
mimt,qualjs  eftd.imnacio  m  mctallii!Ti. 
Tcrcuis  eas  complcd.uur  paiia-,  ,  qu.t 
ciuuatis  ius  adimunt :  Sc  qiiartus arq,  po- 
ftrcmus  cas  pa-iias,qpc  ad  capitis  peticu- 
lum  non  pcruncr.t. 

Kclpou.  Scd  iioc  nobis  non  rcfifUt :  C\ 
cnim  hoc  Calliftrati  rclponiiim  acair.i- 
tius  confidcr.r.icrimus,  mannlllc  dcpre- 
hcndcmus.idnobisnon  ram  rcfraj^an, 
qu.un  patrociiuri.  Namin  verjk.pojl  de- 
ituie.  non  nouus  &:a  proximo  diltindus 
gr.idus ,  vt  vulgofibi  pcrfiudent ,  propo- 
nitur,lcdc.xcmplum  ctunfaxatgr.idus  prq 
ccdcntis,illius  icilicct,qiu  pa-nas,  vltnno 
fupplicio  proxim.is,contincc.  Idque  hinc 
colhgitur,quod  dcportatio  fit  paMiamor 
ti  proxinu,quoniam  pcx  eain  dcporratus 
c  numerociuiumRonunorum  tolhtur, 
non  altcr,arq;  morrc  naturali.^i.i.l«/?./7wi. 
mod,  patr.pat.toU.  vndc  ctiam  dcportatus 
ciuilitcr  mortuus  dicitur,  Vt  ita  Callilb-.i- 
tus  tres  iolum  faciat  pcrnarum  gradus,ac 
medii  duo  cxcmpl.i  proponat,damnatio- 
ncm  in  mcculum  &  dcportationcm. 

Adprimumgradum  mcrilmpcrij  rc-  jjtJ}>. 
fertiuvltimum  lupphcium  ,  quovica& 
c.iput  naturale  .idimitur,<l/;zA'.m pr.ff.de 
pan.l./oj.de  V.figtuf. 

Ad  illud  vcro  rcfcrtur  d;unnario  ad  be- 
ftias,  quaquisaut  bcftiisdibniadusobiu 
citur ,  vel  cuin  ilhscenare  cogitur,  cuius.. 
pan^eatroafTuna:  mentio  titm  iurc  no- 
ftrovt  \ni2^.ff.depattt.Lpen.ff.ad  l,Pompe- 
iatn  de  parricuL 

Cxteriun  hoc  genus  pa-nx  hodicin 
dciuctudincm  abut,necamplius  frcquc- 
taii  lolct,fcd,vt  vulgo  put.-uur,  in  locuc- 
lus  dccapitatio,hoc  cft  capitis  amputaiio 
eft  introduda, 

Sccimdum  gradummen  Impcriidixi  ijf^g^ 
ad  cas  Ipcdare  poenas,uuj:  morti  funt  ^ 
xuna:,&  caput  ciuile  tollutjhoc  cft,  Iiber- 
tatcm  vel  ciuitatem  adiinuut,quonia  his, 
qui  priuatur,  quaii  mortuus  c  uumcro 
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fiBiiilklediAMn«.ciiAilQipcrianvooiii^  &  ottjiu  ieinennuii  finai  i3Efuiiu>Ar 

llat  ia  exccutionc  /./.  fflde  lunfdtit.  Sc  lu-    «qyedkiim  cft  JL  tj.  fr'm^§,ii  n  iail^ 

riQidto  liiac  modica  coetdcyxie  oulk  juta.  i 

Lfin.ff.de ojju.eim.  .       ,  i    Vinun|>orrodcleganispriiKipispoC  _ 

'  5.  Quiahabeictitfn  appafkofcsliioa.  ficGMi&siBea  Impct :)  lubackgarcvalde  9* 
V§iiell.dtreaik8cSMeU.didmkrm.  M  coniioiKcrum  dl.  dnddfga 
quidAncro  9i|^pttneoce»baberet,nin  fcn-  Nim  quibulJ.im  placcc  Affirmariua  '^?""" 
'_K;uiiam  (iiam  e3cequipol]ec& cohcuuu-  fcntcntu ,  qui  cxillmiaiu,lpcaale  hocct  f*  J?^' 
cesacparercnoleiiK^coeccerc^  ie  in  detegato  prindfis  quod  com  alij  ''"fi^*"*^ 

4..  Accedkqittd  dekgiKttS  princiws  .magiamus ,  quihus  impcrium  mcrum  " 
habc.u  plub  i-uis  maioTcmc|UC  potcfta-    compctit  iUad  dclcgar-c  (^V  d  .;raiu*ar<.-'  '^" 
ierti,on)iub3iapoltprincipcm/LM««flr4tf-    ali)  ncqucant  :  vlcicgito  t.uncn  pnna^*'''' 
jUHi^ff-dtmimwm.  Qu.ireCdromilhlS  (k    pis  Ikx  conccdatur :  moucntur  autcm 
.ipagiftratus,  qui  icntentum  fuam  exct]ui    kvnk.Cqut  pro  ftut  ttnifdtH.  /. G.  de  iudk, 
nonpoflit,  .ablurJum  clfct  diccrc,dcle-    &  alijs  qiiibiildam  rationibus  ,  quibus 
gatum  prinapis  non  poUc  tcntcntiam,  a    plcnc  prob  tf  i  exribm?.nt  quod ,  delc(:.i- 
ielacam,exequi.  cus  Prmcipis  mcrum  quoquc  unpcnunv 

Non.oUbirWLltev..^.i^^  Naraad  -poflitdclegare. 
eam  btnc  rcfponJctScipio  Gcnnl.  p-.r       Sed  rcfcllitur  hafcfcnfcnria&fimdi-  , 
ciim ,  cjui  ciicus  ci  1  A  iu  Jicc  cx  Lici.i  hor-    tus  cucrntiir  pcr  /.  i.  f.  dt  o§c.  tiut  LTO.de 
im  aut  luliionc,  nun  uitclbgi  datuma    rtg.lur.  & U  G.  f.  it      froc«nfiU.  qm- 
pcincipc»  fed  datum  k  delegato  prind-   t>usi»legi|mfr  didcur ,  quod  N«NPf  pol^' 

f>is :  per  datum  ab  adminiftratorc,  iutcJ-    fit  gladij  potcflitcm ,  vcl  aliam  aliquam 
igi  datum  a  magifttacu ;  ita  vt  iicut  iuJex    cocrcirionci-n  (ibi  dnram ,  a!i j  delcgarc 
.a  tnagiftracu  dacu^  ,  aon  poccll  cxcqui    atquc  hxc  quoquc  lententu  comma- 
lentciitiam,qnianon  habctittrifiHAu)-  niori  Dd.  calcmio  mpiobata  cH  ,  de: 
.-nemi  tta  quoquc  ncc  datus  a  prin£ipis    qna  vidc  qiix  lcripn-in  SB^.  irjfl^ 
de!egnto,  fcdvtillc  ad  magiftrarum  rnc-   t4t  dt  turi/dtiitne,  p$ik,  fm%  /. 
curnc  y  ab  eoquc  lcDCcnaa^  exccuci{>-  ^ft-f* 

Reropedt»iuquoqi«&dataskpanci-  •  iUndm}tsmdbm,qaodet(iiitreCano-- 
pis datfflto,recBnarad df lcgprnn  pda-   nico menim  Impcrium  delepin  podit., 

cipi*;.  non  r.irren  v.^lcar  (irbJelce iri.  Hodicrna. 

Non  obfbc  LvttvHitMTerk  Emattore  iane  coBluctudmc,  qua  mcrum  Impc- 
ntget^ttiMmdiM^hmi^uMdeeMfktk-  ftiAniMenM^iihattn  oompetic,dt4AtBn  * 
tmnkftf^  imiiuMtiiU&  Butau  abjtrbitw,  dmnnoiividcfBryqaindelegatus  pnne^i- 
effiilut  m.t)icip.mre  C.  de  indn.  nain  (i  tc-  pi--  c.uil.is  mcri  Iinperij&  criminali';  iu- 
6te  confuicrctur  illc tcxtusjloquiriude  rtldictioius.Tqucacq^  canlas daiks iub- 
executoxe  ,  qui  th  uucio  dacui  cll  vna    dclegare  qucat.  -  ^ 

cumiuchce,  qui  iodai  decaii£t  cogno-  Dedele^^iiiieCoAmitfGuioCame-Vjr^''^ 

Lcic  dcbcTcrjciummodopro  ex.tmtnaro  r.r  hnpcrialis, ccnuicl  dicoidum.^  Niim  ^^^' 

legatur  ex*Qi:t  fiuc  a.vtio  vt  cl^  iu     1  tio  liis  o  toq;  (ubdelcg.:ndi pocclUccm  com-  "'w'*'^ 

•  nc  Haloandri :  acque  ivuic  u«cruK.ca-  pcicrcqttidam  ftatuunt.-alij  vcro  ntgant:  ^^***** 

aopenfciilad  coidicmat,  quod  ealsslo-  proalimtariua  pngnac- Gulii» i  qiii'tlb  *"'P'^'*' 

qnamr ,  cam  de  delegato  magiilcantt ,  racione  mouctur  ,quod  Cnmcra  xqua-  ^f^^ 

qnam  dc  dilcc^aro  principis  :   atqui  kini^cconcuncnrcniTiirildictiofncmha--'^!^'^* 

iudiccm  a  m.ig^lttatu  tUuuu  nqu,  pcd-  bcu.amx^uuu^Cj  <:k;at  i^hus  Pciucims 
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De  IVRISDICTIO 
iu3idam ,  dclcgatus  autcm  principis  ha 


beat  fubdclegandi  potcftatcm  :  igiiuc 
ctiam  delegatus  fea  commillarius  Ca- 
mcrx  ,  qui  fentcivia  mihi  vidctur  cilc 
vcnflima:  necmouct  ciuicquammcon- 
trariuni  cap.fin.     i.  deoffic.  dtlegati.  Ex 
qao  infcnur  quod  cum  mdullina  dcle- 
gati  a  Camera  fit  eledka ,  non  poirit  viccs 
Sias  alij  mandare  :  nam  li  lioc  alicuius 
fora  momcnti,  fequcrecur  ncc  Came- 
ram  baberc  porcftatem  iubdclegandi , 
nccprincipis  dclcgatum  fmc  commiila- 
rium  vices  luas  fubdclcgaic  poirc ,  c]uo 
-circacvimhuic  nonobltante  modo  allc- 
cata  rationc,  conccdatar  potclfas  fubde- 
Lgandi ,  icquitur  eandem  potclbtcm 
(ubdclcgatoquoqucCamcrx,  qux  pnn- 
cipts  viccslultinct,  cx  prxdiCta  racionc 
jioncllc  dcncgandam. 
Lit.D.        Cxtcmm  N  otionem  non-midam ,  fi- 
uc  lcginmam  Autor  nofter  rurlus  facic 
duplicem,vnam  quxa  legc  dcrccndat: 
altcram  vcro  quar  lurc  magiftratus  com- 
pctat,  atquc  in  fpccic  lunididio  appcl- 
QutCii  I^;nir.  Adpriorcm  rcfcrtiusdandituto- 
An  tuto  rc5:Nam  nancncqiiclmpcrij  clfcjncq, 
rii  dutio  Iurifdiaionis,fcdcxfpcciali  legisdclega- 
yff  lurif  tionc  dcfccndcrc  autorcft  lCtus  Vlpia- 
diSmit?  nusin  I6.i.2.ff.de  tutelis.  Quanquam  nc- 
gari  non  poirit ,  quin  luriididionc  plcnc 
&  gcneralircr  acccpta  ,  contincatur  tu- 
loris  da:io,quomodo  ctiam  tcxtus  illi, 
in  quibus  ad  lurifdidlioncm  refertur 
tutoris  dano ,  intclligciidi  funt ,  vt  dc- 
nVonftraui  in  d.  traclat.  de  lurifdiclione. 
p4rt.2.qux!l,2.  vbi  prolixc  haucquxftio- 
ncm  traCl.iui. 
lit.  E.        lunfdidio ,  in  fpecie  fic  di^b ,  diftin- 
Qu^f  11  guitur  ab  Impccio  mero  &mixto  Ls.ff. 
Aufit  dli  de  litrifdUl.U.  de  lur:/3id.  l.6.^.2.ff.  de  tute- 
tjtuluTif  lu  ififLff.  de  oj^.  ems  cui  mand,   Etfi  c- 
diiiio  fim        lurildid^o  in  fubieCio  ,'feuma- 
plex.ame  ttiia  ,  cuca-cjujiu,  conucnianc,  fic  vc 
ro&ntix  quod  cll  lurildiclioms ,  idcmquoquc  (ic 
ta  M^e  lippcnjiJc  vjccuCji4A?ft'^*^  tajucudif- 
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fcrunt&:  funt  diftin<fb,  quia  lurifdiclio  riodjlin» 
eft  ius  cognofcendi  &  ftatuendi  dc  caulis 
ciuihbus :  mixtum  vcro  Impcrium  dt 
potcllas , qu.i;  lurifdittioni  cohaerer,ar- 
quc  cius  tuendac  &r  cxcqucnd.T  caul  i 
comp.irata  eft.   Quin  imo  nec  fcmpcr 
in  lubicCko  clfc  conmncfa  mnfdiCtuv 
ncm  &  Impcrium ,  teifantur  ea ,  qua:  lu- 
nldiclioms  vohintaria;  dicuncur  ,  qiuc 
limpUcis  elfe  lurifdidioms ,  non  ctiam 
Impcrij ,  palam  cft.  Et  quod  in  obieClo 
quoque  diftinguantur  luni^iidio  &:Im- 
pcraim ,  latis  arguunt  ca,  qua:  in  L4.ff.de 
lurtfdtH.  dicuntur  m.igis  ellc  Imperij 
qu.im  lunUiictionis.  Iniupcr  licctluril- 
dictio  &  Impcrium  (int  coniunda  ,  vf 
arguit  Lfin.ff.de  offc.  etus.  Sunt  tamcn  ni- 
hilominus  diftinda  ,  vc  ex  prxdidtis  re- 
luccc  vidc  iu  d.  tracUt.de  lur/fiiiclione  par. 
2.  q.  I. 
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tertU. 

'Onftimci  fiuc  iudicaci  cxcqucndi  Ij'"^" 
'potcftas,nihil  .iliud cft , qu.im  Im-  QiycfiJ 
perium,  quoniam  Impcriunvm  cxccu- «««^f^ 
tione  &  cocrcinonc  conliftit  l.fin.  ff.de  fi  txeque 
offic.  tiHs  cni  mandat.  quod  ,  etfi  a  qiu-  dt  foU'  ^ 
bufdam  definiatur  pcr  lurilclidtioncmT'''*  A'* 
in  coercendo  pofitam  ,  minus  tamcn  rifdiStot 
conuenicns  elle  hoc  gcinis  Impenj  ex 
pracdiCtis  patcc  \  ncque  vllus  cft  ccxcus 
^^is  ,  in  quo  Impcnum  lurilcliCtio  dr-  •" 

cacur.  Qu.T.14 

Eft  porro  Impcrium  lioc 4iplc?f,mix-  j^g^j^  ' 
tum  &;  merum  ,  c]uonim  lUud  quidcm  ^^^^^^,^ 
inCiuilibus  j  hoc  vcro  in  criminalibus  y^jgj^^^ 
caufis  dommatur.  Mixtum  Impcrium 
dicitur,  quia  lurifdictic^ni  coha:rcat  Li.  ^ 
^.fin.ff.de  offc.eitu.  Ipfumquc  luiifdicii- 
oniineft  L2.ff.de  lurtfdicl.  adcoquc  cum 
lunfdittione  pcrmixtum  cft  j  vndc  ct- 
iamnon-mcrum  appcll.itur  in  Lfin  ff  de^^ 
offit.em  m  mand.  DonclL.17.  ctmnttn.  6. ' 

Bb    1  Ob- 
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Obrecht.  ie  luri/HUi.  Cdftt.  j.  num-  <flioni,tanquampnncipaliaccc<lit/.jfii.j(P^ 

X0  21,  di  offii.tm  l.3.ff.dt  luri/dift.  altcnim  cm,vt 

Equidem  Accurfius  mixmm  Impc-  pnncipoli  acceditlunrdidio.cuuifmodi 

rium  mde  Ik  appcUan  cxiftinut.quod  ad  til  illud,  quod  m  danda  bonorum  pollcl- 

cius  conftitunonem  concurrunt  lunf-  (lonc  conlllbt ,  item  in  iubcndo  caueri 

didio&Imperam  meruni.cum  hoc  mix-  pritona  ibpulatione. 
tum  Impcrium  a  mcrohoc  accipiat,  vt       Csterum  vrrumquc  mixtura  Impc- 

non  poUit  dcmajidari ,  Sc  a  iunfdiciione  rium  lurc  matpllratus  compctit ,  pcr  tcx- 

nc  hoc  mutuctur  vt  iircommodo  pccu-  cuni  m  Li.ff.dtoffic.  tm  cui  ttund.  tti  iuri/2. 

niario  confilVat-  lucuiuslcgis  pnncipiocum  Papinianus 

Vcniatamcn  hxc  fentcntia  ab  alijs  legulam  propoluillcc,  quodca.qua:  iurc 

mcntorciiarur,noncnimconcurntmc-  mat;illracus  compctunt  ,  mandar»  pof- 

nmi  Impcriumad  conllitutioncm  mixti  (im:,  (ubi|cu  Impcnum  mixtum  pollc 

loipcni  ,quiamcrumlmpcrium  adcau-  niandan.  Exquo  ncxc(fano  coucludcn- 

jas  untum  criminalcs,  Impcnum  vcro  diimquodnuxtumlmpcnummrcmagi- 

mixtumadcauCis  dmitaxat  ciuilcsperti-  liratus  compcut.  Ou;r. 
nct ,  6c qiuinquam hoc communc  nabc-       Sed  ;uiiit;  mas^iitrarui municipalixjuo-  ^bm»». 

tctmixtum  ImpcDumcummcro.quod.  qucmixcuin  hoc  Impcnum  compeiat ,  ^  y^^,^. 

dcm.mdan  non  pollii ,  mdc  tamea  non  cxpcditum  non cft .'  Pro negaiuuim  ^'^^- g,j}fjf^ 

protcnus  diccndum  cllct,  mixtmn  Ira-  tciuu  facit  /  2./i/^;ww  v«f. vbi  dicitut,  f,jj,g^ 

pcruimcoiiftatc  pattim  mcro  Impcno,  tos  dHtUMat  nugi/irAtus  ro(4Ti  non  peffe  m  „„xium 
partim  lunfdidionc  ,  qma  ad.  hoc  ,  vt    m  ,  qm  Impmum  hibtnt  &  totrctrt  pof  ^^^,^^^1^^' 

quid  dicatur  cx  quibu(clam  mixtumrc-  /J/wr ,  \ndc  hquctcpiod  fint  quniamma- 
quiratur  ,  vt  partibus  cius  fubftantia-  iiiliiatus  ,  qui  non  habcnt  Impcrinm ; . 
bbus  conftct :  atqui  adiundum  (oium  att.alcs  non  polfuntcncalij ,  qu.un  mu- 
Impcrij  mcricft  ,  vtnon  poflitmanda-  nicip.ilcs,  quinctiam  tcxTus  cft  apcnif' 
ti.  QuiiieiiaiTvImpctium  roixtum  poi-  limus  m /.^.^.jf  rfeiuwr.  in  quoalTcritur,. 
(e  mandari  vcrius  c(l  L  i.&  L fin^dtoffic.  miuorcs  magiftratus  in  ius  vocari  poile : 
eiut.  at  magiftratus  nunorcs  funt  municipa- 

Qu:civ     Hincputo  in  il/.<fc;«r//2.  rcde  lcgL    lcs  :  quocirca  hi  imgerio  dcftituun- 

j^n  I  t  ^^'         luriftuHto  tntSl ,  quoniaro  Im-  rur.. 

ITdelurifV^^*^  vtiquc  incft  iunfdi<siio.  fic  enim  Acccditquodinifta  L^2.f.dt  iniur,  di- 
^^^^^  dicicur  adnumftrationi  magiilratuum  citur,magiliratus  nunorcscllc  finc  im- 
rtHe  Itpa  <^o\iXKrc  iurildiCiioncm  /.  fin,  vtrf  ptn •    pcno. . 

tur  cm         ^^'  ^  ^f*'^  tjuein.  Sicut  igitur  Im^      Et  m  Lx6.ff.dd mnnicipdt nc^tai ca  fa»- 
£t  lunt  P^"""^  '"^*^  lunldicliom  ,  cidcmquc    ccrc  poflc. ,  quar  magis  funt  Imperij , 
^dioin  ^o^^r^         /^"-  (^Lfin.ff.dt  o^  tm.    quam luriiclidtionis.  Dcniqucin  L2, ff.fi' 
^  f      Ita  vicidim  Ihnfdiclio  coiurrct  Impedo.    tjuit  tm  dtcenti ,  ncgarur quod  m.^giftratus 
Quanquam  in  covidcatur  quxdaro  eile    iuam  iuhidiifHoncm  podit  tucri  pcenali 
diucrfitas ,  quod  omnc  Impenum  lurif-    iudicio,quod  camen  Impcrij  mixti  cftl/K. 
didtioncm  prorfupponat :  at  non  omnis  ^.Kff.detfficjm.. 
lurifdictio  impcrimn :  fimplcx  cmm  lu-       Veruntamcn  magiftratumctiam  mu- 
ri(didio,adquamvoluntaria  lurifilidUo.   nidpalem habcrc imperiura mixtum,coI  • 
iefcrcnda,(cparataeft  ab  impcno..  ligitur  cxindcquod  cum  ipfi,cx  omnium 

Ob/cruandum  pratcrca  cft,Impcrium    c6fcflionc,tribuatur  luriididio^fequitur 
Mixnimcileduplcx,vnuinquodluriiQi-    uecciIano>quodcuicm&mucuuiipcritl  ' 

com- 
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competat ,  tiim  quia  hoc  impcrium  co-  di(iho  &  impcrium ,  etfi  diftinguantiir  ab 

hiret  iurifdidhoni  d,  l  i.ff.  dt  offic.  ttm  cui  inuicem  racione adhmm  diuerlonuii,  no 

nj4Hd4t.  eft iurifd.  ipfique  iurifdidio  incft  tamcn  r.itione  perfonx  cxerccnrisjin  qiui 

ff'  de  turifdi{l.  rin-n  quia  haec  iunlcli-  fcmpcr  harc  duo  conumda  rcperiunrur, 

aio  municipaUs  magiftratusnnllacflet  ac  impertum.inquam  &iuri{diaio. 

eliUbria  reddcrernr,  deftintra  coercirio-  Merum  imi>cr»um ,  quod  diximusad  Qo.  i8 

ne modica d.l fin.ff.de»ffic  eius.  caulas  criminales perrincrc,  vndcnam  lic  Vtide mt. 

Eandem  fcntenriam  conftrmat  quod  nominatum  lit ,  non  vnaeft  Dd.  noftre-  pcriunie 

magii^ratus  municipalis  exequi  poteft  rumfcntcniia^funtcnim.quiexiftimcnt, 

fuam fentenriam l.^.^.f.ff de damno inftil.  merum  impcrium  cxinde lic dic^him elfe  (urur  ? 

atqmhocmixrieft  impcnj.  Quocircain-  quod  fit  fummum  &  cxcellcns  :  quo- 

dubitantcr  habct  impcrium  mktum  ma-  niam  &  alias  mermB  pro  fummo  vfurpa-^ 

giftraius  municipahs.  Vidc  quac  prolixe  tur  vtapud'Pl.intum ,  meri  beUatores  pro* 

fcripfi  de  hac  cotrouerfia  in  tntdatu de iu-  fummif  &  e.xceUeHtifsimis  beUatoriltu ,  8c  a- 

rifd^.p.l.q.2.  fnxdCkcroncm /ummi principesmeriprin' 

Qu;  ^7«     Qupdfntaqnemagiftratusmunicip»-  f/Z-wdicuntur, &Pomponiusquoquc in 

nnm4gi-  Us  mixtum  habct  impcrium  ,  quxrirur  1.2.  §.  populo  deinde  4tiSlo.  deorig.  /wr.me- 

fiT4ttts    porro  ,  an  etiam  muldx  didrioncm  ha-  rum  imperium  fuprcmam  potcftatcm 

municip4  beat?  Affirmar  Auror nofter.cuius  fcntc-  appellar.. 

lithabeaf  tia  vcnlTima  eft:  tum  quia  magiftninis  Ahj  vero  rncnimimpcriumficdiaum 

ntuiad    municipalis  habet  imperium  mixmm ,  vt  aiunt ,  quod  lit punim  a  iurifdic^Honc  cri- 

ttHfne?  ex  prxdichs  relucet ,  atqui  ius  diccndi  minali,nccciadmixtum,  vtdemixtoim- 

multam  eft  mixri  imperij  ttrg  leg.fin.ff.  de  pcrio  fupra  didtum  ftiit:tum  quia  merum 

9ffc.  eius  cut  mandat.  rum  eriam  quiahis  impcrium  mixtoopponitur  in  legej.ff.  dt 

darur  muldac  diccndi  lus  ,  quibus  pu-  iurifdtcl.  mixtum  vero  ilkid  dicitur,  cui 

blicc  iudicium  cft  lege  t.  f  detudic.  At-  lurildiaio  ineft  d.  l.    quodque  iurifdi- 

quinemodubitat ,  quin  magiftratus  mu-  dioni  coharrct  lege  t.  in  fin.  ff.  de  offc.  tius. 

nicipaUspubUceexcrccatiitdicium.  tum  tum   quia  mixtmTi  impcrium  vocatur 

quLi  in  /./;/.  §  /.  dicirur  ,  magiftratus  non  mmuin  l.fin.ff.  eod.  tit.  tum  dcni- 

polVc  muldam  diccrc.  Igitur  &"munici-  que  quia  vfitate ,  non  fohim  apud  bonos 

paUs  magiftratus  ,quia  &  ipie  magiftratus  Luinos  fcriptores ,  fcd  in  vfu  quoquc  iu- 

^fj^  ris  MERVM  idem  fignificar  ,  quod 

ArquidiirenDunr,niammr  Lvnic  f.fi  purum  vt  in  lege  82.  verfic.  ff  decondit.  & 

quistiudiceti,  vbi  ncgatur,  quod  magiftra-  dem.  l.ji.ff.dtpofiti,  lege  ^g.  $.  Mibi  Romx. 

tuimunicipali  pcrmilfum  <it,iuriidiAio-  ff.^tfoluf 

ncm  Inara  pcrnaU  iudicio  dcfcnderc.  Itc  M»hi  placct  fcntcntia  DonclU ,  ftamc- 

fcfc  fiindant quoque  in  /.  Aliudefi fr4Ut,iji.  tis  mcrum  impcrium  non  cxmdc  llc  dici, 

deverb.fignific.  vbi dicitur,  magiflxatus  fo-  quod milh pcriitus reicohaTcat:  cum  co- 

los  &:  prilidcs  proumciarum  muldka  di-  iundum  fit  iunsditrioni  criminali ,  qua- 

cercpotlc.  doquidcm  nemo  indi<fia  cauia ,  condem- 

Scd  quomodo  his  &  eius  farinx  aliis  nandus  eft  /.  s-  depotn.  fed  idco  mcrum  ac 

argumenris  occurredum  lit ,  oftcndi  in  purum  .ippellari ,  quia  non  ita  cum  lurif 

d.tr4£l4tu  deturifdi£t.p.^.(].j.  didlioncciuili ,  vt  mixtum  imperium,c5- 

Hbccitaquccmnitalefchabcatj&ma-  iundlum  cft,  ncc  iurc  magiftrams ,  o- 

giftxatus  cnam  raunicipalis  mixtum  ha-  mnique  compcrit ,  qui  ciuilem  lurifdi- 

bcat  impenura ,  rurfus  patct,quod  lurif-  dioncm habct,  (cd  ei  IbU ,  cui  fucnt  fpe- 
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u.i  j  j  iiIJi  i«i j(iiffj|iif /ififlfii  menclec>ac  proQVOD  Tubdicaac  QViC, 

Definicur  memm  imperium  in  d  l.  j.f  ica  vc  dacxo  bonorura  poircdionis  lic  exe- 

.itfury(ii3.vct^Udium,<iiiodlittiu^Udy4d  plum  lui^idACtioiu»,  uontmxutmperii* 

MhnadKmeHiimi^fMiiu^  quia  cainmlMeg.iiwttiirpfiiin  Hbllmm . 

^crgbJuuiuuceUij^ciir.^aaseClepet  eoaa^vialmtta^yKtea^OTitecepdffi»  . 

gladiuni  dchniarurmrfmninipepfi,  m>-  .m*  «mcraria  ,  idcirco  qiu  fucilirace  ad- 

-  cfciu' «"  rfi^  f-f  j-g'  ^  '  Ibiiicuf  >  cadcm  ccum.  fviijis  (icikui-- 

•niSi 

•  •  jtX.5^1FTI0    riljiflf      Manme  cuin  hanc  criam  fcnccnciain 

■•  .  .4erjxur,4uoddi«oboiiofuinpolls:ilioms  . 
Iir.A  TVn(diai0aemporro,aciri3tt^im-  foiIa0uiubri:«fidatiobononuxifoif  > 
QS,  19*  XpenttmlduB  cvempiis  deroMiftrac  in  lcilioms  cllcc  ^up^iti^kioois  fimplicis^iii'*  1 

jm larf»-  Lpff.de mrifdta. guando iurifdiAieacdtr   epcillimctiubicacumfuiirccanpoiretmi  •  . 
fif  i«wfi  iudicisdandilicenciamiaibic  ■  dau,cuniuinbiicccrciirinu,  qux  Uiiikli-    •  * 

btauu      Qupdcamcaa  nounuUis  indubmte-  £tiomsfimcpolU:auudan.  '    >  • 

j&flNrf  UQcanic,qiionjaminl«./4»iaili(;diciciir     EcquanquamnondefiiK  A.F[diCDce*  . 
dUtmM  competcre propter vim  impcrij ,  &:q«ia   ccrtiquc  diiiencicnabus  argumaitai  ad- 
iudicem darc  (Ir  iubcrc  uidicarc  /.  is-  deiu-    modamlpcaoLa,  quibus  luum  cucanrur 
rifiiUL  quod unpcnj  ivuxci  clt  lccm  ijuia   crcorem,  cacomcn a  mciiiiiolutaiunc  ui 
iiu/.iLi.'^«»'!^*^ciciir4«cifiU^iliem  d4ra&.dtm4fdfMh2.q,4,  %> 
jeflie  ETIAM  uuTldiaionis ,  vndecoUigi-       Cum  bonoru  poircltio  alicilt  «rfim  de-  Qu.zT. 
turquodnou  lic IbUus iuditiiftipnis ,  led  lacacilcc ,  laqucbacur cam  bonorum  pof-  An  dgni' 
iinpchj  quoouc     .     >  .       •  .^lii*>"emmciaccraporaprfi?ii*ixuiolai.>//«K 

.Sedquodmdid(<Udi1ioe«ia£ciim^  nKctpecBn^adeoqi  necdiiaiflarifiilei»'  wmuftf^ 
;di^tiomB»veaaselbPrimo,  quia  ei  apecce' .  m»pccicio.ftdacio  bononun  poilciHonB  fifamm 
accribuirur  in  d.l.^.de  f«r//r/i<!?.Sccudo,qmi   apad  prarcorcm  Hida :  C  rtcrum  Confta-  fit  impe- 
propoiuum  ^iuclct;o iu ^i. j.  impeiui  me-  cmui»  impcc^or  ui  /  y/r.c  qia admittutd bt-  rijmtiettf 
rum ,  mixnim  tfc  iurifiiiftionemqaalicec  w.ptjfis^  conftituir ,  vt  ad  aoqauKndam 
^qualicec,  cxcmplifi  de£cribcr&:ac  hoc  non   bouorum  poi  ic  i  riori  c  qualilcunquc  cefti. 
pccjftiri!lccncc("uopropohto^arisrcciircr,    cioarap!ccccnJ;f  h.cicvlir.itis ,  faCla  .ipud 
m£iocxcmplo,mdicjs  uiqua,  dandi  iicc-  •  puriiUau  vci  nugHlratum  mtracpnAi- 
ciaiunrdidK>iienondcm6ftraiIecTerae'.  ciiuCBmp^aluff]oat.&  pro  foknni  pc-  ^ 
^  deniqnemagiftcacnsiliadicem  dando»  iml-  ciooacccdac.  Hac  iginir  agnkio.  bono*  1 
dicit ;  ac  non coercec ,  cum  vole^-iribuf,  t^:    ram  pollcllionis ,  kirrogata in  iocum  Jo- 
*i£ro  iuquircniabus ludiccm  conllituit.     lcnnis iLltiuspcuuonis  &  dacionis  boi.o- 
Qu^iNuinvcraiit  Jl/li/.lcacccia,&quid,  rum  pollclj^oms,  annc  ittiiiipen)iima 
jdLceUquadiiIcnci^adufii9daii)iet»fei^^  "„  . ,  ' 

dcudumi)Cj4}l^e|Mii  ia.4f»sAit*f4/t,  a,'      AfHrmacina nmplcdcda videcaar,'pio- 
T.ir.  B.    qiufl.j^  ptcrca-quod  iurrog;icum  lapiac  naturam 

QUjXo.  ^Lxcumimpccinm  aiclclus  vecian  m  ;  cuiAjin  cmius  iocu  cit  iiicrogacu:  acqui»- 
A»  fMth  d&lab'onocumpo(Ie(fioqed^.Htncfir-'  gmcioirta  bonoru  poi^BeaisftmagMa 
bnuritm  millimeiniemuracconcluditurquodda-  cilinlocinnlblenispccicionis  &datioQiB 
ftffefiois  lio  bonorum  poiTcdionis  non  lu  linipi»-  bonoai  fxitlcllionis,  ideo  licucharcmix- 
/r  mmi  cuuuildictiouis,icdui|xuu]apcnj.  ^  umipccijiuic.,  icarqBpquclus&Umocum 
tntfer^!  .  .  I  *       *  'pofieC^  ' 
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1.  Acccdit  c]uod  in  l.z.ff.de  mm  voun- 


.1 


tit.C. 
Qu.  li. 
Jn  /;/  in- 
Ugrure- 
fitutio 
fit  mixti 
mferij  ? 


Jjt.  D. 
Qu.  1}. 
Atj  incttr 
cerATto 
fir  mixti 
mperif  ? 


pofTeffionls  agiiitio  mixn  erit  unperij. 

ConcraCuucuts  Ibtmt  eai«  cilclim- 
{4ici^iunl'di<itionis  piojucrea  quoJ  ho- 
ciccx  Conft.uitmilmpcratoris  conllitu- 
iionc  in  </./-  Wf-  prxdicta  agimio  cora  mu- 
ricipali  ctiam  nugiftratu  hcn  polfitt  hic 
irero  fimpbcem  duntaxat  mnldiclioncm, 
&:  non  raixtum  impcnum  habcat.  verun- 
umen  harc  Icntcniia  Cuucijtalio  nituur 
prcellippoliio-.  quod  cnim  magiilrotus  ct- 
iainmunicipalis,  lubeat  impcnumiuix- 
fiim  >  fupra  tiiit  dcmonllratum  lub  thefi 
frtitdyj.lit.B. 

Ad  mixtnm  quoquc  impcriu  rcfertur 
in  integrum  rcftitutio  pcr  rcxtum  cxppcf^ 
fum  in  l.24.ffadMifikJCip.  vIm  ad  ca  cxprcirc 
iefcrtur,que  impcn)  magis,quam  luni.di- 
dionis  (unt.Icu  vnquibusimpcriumcmi- 
iict,&  maximc  iilc  oftcndit. 

EtquanquamfHit  qui  eonrtariumdc- 
fcndcrcnitintur  ex  l^ruC.  vln &'tpudquc. 
tamcn  qua-nam  llr  illius  legis  lcntctiadi- 
«am  infVa  m  diJp.n.tbefi.lu.C.  vbi  hac  qu(^- 
ftioncmtr.i<itabo- 

De  mcarccrationc  vrrumnc  fir  mixri,an 
vcro  mcri  impcri)  controuerlia  cft  haut 
lcuiSjfed  fatifc  intncara:quod  ewm  iit  me- 
n  imperif  &  animaducrlionem  in  facinc- 
rofos  homines  fpctVct ,  euincic  lege2.C.de 
exaHor.trtbHt.  iiemo  CArcerem p!umi/4tarutn- 
qut verberxdutpowleTa,  atuqueabinfolentia 
tudicum  repeTta  fiippluia  iti  cicbttortmt  foiu 
rtoti!!/Hi,  vtl  a  pauerfisveUbirdteiitdniliu/, 
expAuefiat  Carcer pcetuilium,  carcer  homiKHtt: 
noxmtN  efi.  Et  m  l.s.ff.  dt  iuftodia  &  exlukir. 
rtoTuni.,  cxprcllc  dicirur ,  ob  grauc  dch- 
ttum ,  ctiam  carccns  pocnam ,  antc  fup- 
phcium,  furtincri. 

Carterun^  quod  non  lit  impcrij  mcri, 
necadcoerccndos  ac  puniendos  ficinc- 
cofos  carcer  porrineat ^rohMLS.^.foletit. 
ff,  de  pcems,voi  ita  Vlpianus  fcribit :  Solettt 
prafi.es  m  carcere  continendoi  dtmnarc,  vt  tn 
viHCulu  coHtmuntur,  fedtd  eosfacercnono 
forttt:  nam  buiufmodi  peen*  ntierdicla  futit. 
Carcer  cntm  ad  cotmendoshmmes,n9n  adfu^ 
tuendosbdtndett;. 


dt.  illis  magiftranbustribuinirincarcera- 
tio,  qui  cum  impcHo  liint,  &i  in  L^.^.fin.ff 
adL  hti.  peculat.  allcrirur  cos^  coi  j  usr*ti- 
ncic,  qui  mipcno  vtuiicur:  vndc  Autor 
noftcr  cockidit  ius  iiKarct  randi  cllc  mix- 
ri  impcrij. 

t,.  Inhipcr  modi»a  cocrcitiocftimpc- 
nj  mixr?  /  fiti.ff.de  oJ[n.NMuunnaHd.ir.Au\ui 
incarccratio  cft  modica  cocrcuio.  Igitur 
incarcenatio  cft  inixti  impcri). 

MuJcormusin  ea  tft  hxrc(i,  quod  cir- 
ccr  limplicis llt  iurilHiclicwis ,  quandoad 
eum  fincm  mcarcerario  fit ,  vtincarccrat' 
aminore  magiftraru  randui  cuftodiarur, 
doncc  ad  fupcnorrm  mittatiu-  iudiccm, 
quonia  hic  mfcrior ,  (cu  minormagiftia- 
tus,  miUuhabet  impcrium  ,  ncc  mixtum, 
necmerum,<ed  (imphcemduntaxar  iuril- 
dittione.  Sin  vcro  procedat  incarccnitio 
amaiorc  magiftraru ,  doncccognofcatur 
de  crimine  capir.th,  mcri  ellc  imperij. 

Mihi  placet  diftinClio  Obrcchti  &  a- 
horum,  vt  fi  quis  in  cauiaciuili  incarccrc- 
ti  r,cxphcinda:«.Vcxequcnd.ruiriidicVio- 
nis  ciuiiis  graria ,  eoquod  conaimiix  cxti- 
ciiref ,  ncc  lentcnriar  iudicisobtcmperarc 
vokinrct ,  aut  qnod  de  fuga  cBt  r  fulpcd', 
tum  incarccratio  ad  modicam  iftam  coer- 
anonem ,  finc  qiu  uirifdidio  forct  nulla. 
d.Lfin.ff  deoffic.  etus.  quarq;  mixricftimpc 
rij,  rcfcm  dcbcir.  Sin  vcro  in  cauia  crimi- 
nah,pocnc  loco,  carccr  dcccrn.itur ,  vt  aH- 
quando  hcri  folct ,  d.l s.  decuUod.  &  exhtb. 
reor.lk  lureCanonicopcrmitritur,  velfi 
dcccrnarur  ad  cuftodi.am  focincroforum 
viqucdumdcillis  fupphcium  fumatur,ad. 
mcrum  rcfcrri  dcbet  impcrium. 

Ncqucpriori  hirius  diftinctionis  mc- 
bro  quicquam  refragatur  /.  2.  deexactorx  v- 
bi  negatur,  dcbitores  propter  dcbitQin 
incarccran  pollc:  namrelpondeL^,ilI.iin. 
lcgcm  de  publicis ,  fiuc  hfci  dcfbitis  intcl- 
Ugtndam  ,  in  quibus  Impcrator  carcc- 
Tc\w  &  vcrbcra  rcmoutr:  injr)riu.ius3U- 
tcm  dcbirisdubiraiidunonciIc,quincar- 

CCf 
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JtESOLVTlO    T  H  E  S  1  S  cxco  iKjuctjquodvfus  fiicrlcvcrbis,dcfi- 
•Qi^itM,                   '  nirionem  mcdimpcrij  denoandbas :  fic 

tit.A.   T  Ndicati  cxcqncndi  potcftas  in  caula  vriq,pronotahal>cturdcnniaonis, /ino 

cruninalumpcrium  dia  mcrum,  cocrariu  cx  circuilaciis  manifefteliqncat; 
M mni pndiAnmfoir:  faocancem  definicur  in  *    14  Ddnde  cnil mcnim  impeiinmin 

itlftrSi  Uge  j.ff.di  kir^iiSkiii,  poccftas  gkdij  ad  crinunilniiGOclro^n&onine  vcrfccur, in 

rf5«  </if- animaduertcndum  in  facinorolos.  De  coquc(oIunioccupetur,\t  in  friciMcrolos 

jinutur  quadetinitione  vcrumne  bona  &perfe-  aiiimadiiertcntur,nihil  i.inc  impcri)  mcri 

ffrgU'  Aklk,  valde  difbcMaRir  :  fcplerique  cA.quodpra;(acadcHmcto  noncxpnmat:  - 

Neotcricomm  pranercim  dcBnicionem  nirifortalusv(Ktila^/4i)fadmaioremani- 

iftam  Vlpianiaiuntimperfed.im&rama-  maducrfionem  dchnitioiuir.  rcfbrin^: 

iore  duntaxat men  impcrij  partc  confc-  at  lecus  (clc rcm  li.ibcrc,p;vc:  c\ co,quod 

6bm.  Atquc  lu Hcnricus  Boccrus  41f «-  no  raro nomc^/x/y  gcncralitcr ,  pro  qua- 

fnfbKmt,  uif.  /.  numtt.  u  Mufi»m.dlri»>  ?is  pcxdbce  ad  &cinerolbs  coercehdbs, 

fifliQ.num.  4i.&/cq.Ohted\t.deiuri/3jil.  m^illrataiconccna,.iccipiatur:ficacci' 

€Mp.  2.  numer.  j 0.  P.xiirmcifter  Uhr.  i.  C4p.  11.  pitur  in  capjs- Romunos.  q- 1  'ulo  Apofto- 

nimer.  17.  lUtuunt  \  idquc  icqucnubus  ra-  lus  icribu,  magifirAtum  nonjine  cuuftgUSm 

aonibiisflabiUteconancar.  fthm^^tmftXtutMmiprvindexinhM 

1.  Quiamerum  imperium  corinecur  ^junnJumagit :  vbi^iliirw  pro  quaaisjK>- 
nontantuni  gladij  potcftatc ,  fcd  ctiam  a-  tcft.itc  faciueroibs  coerccndi  &pti^|ien- 
liacocrciciouc  (acincrolorum  Lfolent  6.pr.  diaccipitur. 

^tii.  ff.de  ojfic.  Froconf.LiBkttM  6.S  qtuvA'      I^nonaduerlancur  quzinconcrariu 

mtrfM .ff.de  offit  Prafid.  Ls.  §./.  &  l  cjpnahu.  funt  allata:  n5  primum,  qui.i  g!.id i j  appel- 

ff.dtpeett.1  lSemopottn7  deR.iur.  vndcfc-  lacioiniurccapituttriplicitcr,vtinlequc- 

quitur>  quod iuec  dcHmcio  pccfccta  dici  ti quxftionc  dicecunPrimq  in gencre  pro 

neqneat.  quanis  in  iadnero(bs1iihhnadu6:fionc: 

2.  Deindecumnec  mixti  imperij  ncc  deindc  pro  uiimaducrfione  grauioriiea 
iurilcliftionisdefinitiones  in  l.j.f  deturif  vltimolupplicio:  dcniq;  marcri.ilitcr  pro 
dtd  proponantur ,  crcdibilc  non  eft,  Idku  cnlcquo  caput  alicuiablcinditiir.lcii  .am- 
Vlpianum  roeri  imperij  definirion^e^e-  putatur :  Vt  igitur  in  locis  adduc^is  acd- 
aalcmat<ppcrfe6lSproponerevoluiflc.  piacurftridlepro  gtauiori:ttlTiinaducrfio- 

}.  Qmn &:jpptcrea imperfcdb vidctur  nc ; boc tamc  in  loco  no ftatim  proptcrea 

jpporitadc(initio,q>iusrcosabfolucdi,no  codcm  modo  capitur,  maxime  cum  li- 

compledbtiu: :  at  hoc  cftc  meri  imperij,  queat ,  cx  praedidtis,  Vlpianu  in  d.Ls.  un- 

cxpedinimvidecur,idqueprobactnccii5-  perij  meri  delnririon^  ^ponere  voluifte. 
teTLfitent.tffJeoffc.Proconfin  qua Vlpia-      Ad fecundum  re^ondetur  i!i  (Ll.j.  no 

nuslctibit:  Sedbocgettm  mandati  extraor-  Iblunimcri,  fcd5:  mixti  impcrij  dchni- 

daunrmm  eS :  tuc  enim  potejl  qHuglddy ptte'  rionem  propofitam  fuillc :  mixtum  cnun 

JUumfi^ititm,  nl tmmeiktnm tmmtk'  jmpcrium  eft  iUud,  cui  iurii<Ii^incfl« 

^OtMefiimi  trm^e'.  ntfMertmSiffti»  ytkx SciBksma-0iii^^ 

reot im ,  cnm  accu/iriMptid eum  non pofttnt.  rioncm  vidco,  quar  impcdiat ,  quominus 

Verum ,  ^uominus  k  priori opinionc  hxc ,  ab  Vlpianopropofita ,  vcra  fit  mucd 

tecedam,(acnmcleqaentiahaBciurisfi]n-  imperij  dennirio:  lurifiiAionem  vtto 

damcnta.Primo  enim  quod  Vlpianos  vo-  fimplicem ,  ecfi  exemplo  duncaxac  deda- 

liicritin<<  l^. dcfinttcimpcrinm mcnim,  iadc,inde(a»ennimmefequicur,quod 
~       J  '  Cc  con- 


s.qx..  Vo&vitrMTt  I  D.ii»VTA*loiif»  lU; 

coatimiRcermaiimdeidhtiim-impcnu^  himdSdipocefl»€compecett-pcouui«iS» 
Ci^mplo ifluftiaiB  fakem&  noa  dcfinire  rcgencibus.  Idcm  quoq;  rcluccre  vidccut. 
volui-nt.  cxl/i  quis  filio  exhered/tto  %.nritu.  ff.de  tnmJH- 

Ad  lemutii  rcrpondctur  ius  rcos  ab-  rupt.&irraueJiafM.  vbiuiUicidc oftJdittir,. 
loIiieiidiafyaamttisnonexpUcKe&expreC'  fub  gtadionulbmvenircpoirc  purnajpr^- 
ie,  imptioce  camcn  &  udtedefiiiicionc  cerdi*qux  nacucalicer  tt^.pM^e  iigni- 
conrincri  :  Eius  liquidcm  cft  ablolucic ,  ficaturridcmq;  Sparriani  quoq;  audorita- 
ci^us  dl  d^uiuurc  d.  L/oltHt.  Ex  quo  luce  ce  contirm.uur ,  <^ui  m  CaracaUa,dunt  dc- 
meridianadarins elucelcic»  qnod cni  non  (cribit Papitiiani monem>ficfcribic:GiM- 
COmpecitpoceftascondcmnaiidircos  in-  esSAwfitt gladioPayiHunuftrhr.  deindtmA- 
qpc  cos  animaducrrcr.  .i! ,  cidc  quoq-, de-  JfitUtt  ciuf  fc:  urt  pt' i ujfus  eii  &  a  iuilinl m  oc- 
ncgctur puccib&xeos  ablolucndi.Dcuidc  cifm:qu9juciopetiuJltTi dixiti8Udiq.t£txt^ut 
riproprie&accniaceloqiicndu,  poceftas.  jii^iiMlfi^iMinf^Equibus^^ 
ablblucndi  rcos  nd  cft  imperij  racri ,  vc  ej^  gladiumoUm  roaterialiterptoenlcacce- 
in.lola  cocrcitione,  aniniaducrlionc       pruni fuillc. 

executionc  occupctur ,  lcd  rcclius abloU  Qiyi  etii non  paru momcti  huicfcn— 
uaidi  potcibisad  criminalaii cefec tuiiu-  ccrixad&rciu:c  ratio,  quod  verinmile  Ht»^ 
rifiii^onem.  Vipianumad  ftatfi  (ui  cemporis  rcQ»exil^ 

€3|^i<?'  PiMrodcvocabtilogladij,  quoinprx-  (c,o.iio  rcis  plerunq;  olad iovicaadimcixk^ 
ftww*-  ditiadclininone  vtitur,  v.ildccoiuruuer-   ini  l^u: djimium.ff.de 

cnun  Muicoriuus,  &  plurinii  losu-  Sic  Praiiuib  ',ad  proumcus  regcdas^ 
gUdij  m  ^cuciicontenduncnomen  GLADII  illic  mifBs/lahaturiusdutaxateladij  CKcro6di,> 
tkfinitM-  nMcerialitcraccipi,  proqua  opinioneic-  idq;anceDiuosFr;itres>iiEltum&Verunu 
nemm  qucnria  hxcfiilcnt  produci  argumcnra..  Impp.rccopul  finllc ,  patercx//.Lri<ra'.iw- 
*mf*rif  I..  Qupd pailim, non iolum apad  pto-  fiMri.$./.it.).vt vua non  tcloautiaqiu:o,ncc 
''^*^-  lyicosiatinosicriptoces}^  &d  m  vlu  quoq^  alio  c^touis  arroonim-g^;n«e«  iod  gbdio.' 
iuris.nomeng|adi|pco  gbdiomateriali».  dutaxat,(cuenieadimerefiieritpcniiiisaM^ 
fiuc  proenfeaccipiarur.  Quod  H  conringcrct ,  vcquisproptcr  ad- 

timiiniMadMtinuMi.i.ff.dej^eenit.ltius    mrllum  riagumadjgne&concremacione. 
dedaracevotens>qttidicancuriJli,quibus,  condcnuianduselto,tuc^pj«lidib*pi)Or 
n^taadiminir  >  inhzcvctba  (cribit :  I  'tta   uinciaru»ius  gjbdi j  habcnciou&>  ordinahv 
adtmitur,  vtputd  fidamudtur  a'i(]U'j  vtgUdtt   ilia  pcrna  irrogan  no  porcrar^cfi  t^Iadi^  du . 
fs  tum  Mttnaduertatur : fed  auimaduuti  gldf   caxat  ms  uomjuat im  iUis  dcmadacu  iit,u5 ' 
dnopmet ,n$n/!airitvelteh,v£lfujbijusf  vd  eciSccmcreniado,vcIcrucifixioiicdopiiSi 
Uqueo,vtlahoaiuittQmod$.Q^\i\X'&  c  verbis,   flut  rclcripto  prindpiSyqpOpoena  in  oga^ 
ait  Murcornius,pcr(picuura  dlc.gladium    d.i  conrincbatur/.f»ffrp«IMr 
nonpro  quacuac|j^icdproiucuraLtantu  Jf.de reiegat.&interdtii. 
gladij poenaacdpi ,  dcindeide.quoqi cd-»      Ecfancquod  gUduis ncvngenecaiiccTi, 
probari  putac  /.  i'di(itai^.  qiuYniuerfis.ff.  dt   pro quaius  graui  iu  iacinccotos  aniroada- 
©]^c.^r.ryWif.  vbiclcgaterdicuurjiuif^lauij    iicrnotic.lcd  pro  calahcni  pcni,  quaquisi 
eos  habcre  ,qui  vniucriasrcrjuntpwoain-   gLiuio  in.i:ctialr,lcucnle  vita  p'  uictur,u-i. 
das ,  atqi  in  meralluni  dandi  eis^permifsa   tcliigt  podlciaas  comDCobarc  vidcntur  i 
00C  potclbtem.Ex qoibu5Con(eqtti  vide-  f9Uttt.6ff.igtf^ff9eMfidJ.JHiim TfJkft^ 
tur,L;!adio,ciuilcni  panam  comprchcndi    lur.  \  bi  porclhis  g|adij  ab  alia  quauis  gniT 
polFc  nulLun,  ii : Itipcifiu'  viilcarur  lctus,    uion  coctcitUKie  (Sc  .uiim;ulucr(K>nc  diC- 
«uin vcUt  j^^r^cvt  ;us  gLidijjiciauiiii  mctai-  cctiutur , ,  adauqi  og^omiui :  t^od  lajic 
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clare  arquc  perlpKuc  rignificac,  gUdij  ap- 
pcllatione.in  v(u  mris^no  pro  quabbci  h- 
cincroforum  hominu  cocrcitione  &:  m\- 
maducrrioncfcd  materialiter^  enrc  caui. 
•Qupcirca  ca  hxc  fu  v(itata&  gcnuina  gla- 
dij  lignihcatio,ab  ca  m  dubio  reccdi  no  o- 
portct;cum  no  alitcr  a  ;Ppri'i  vocis  lignih- 
caiionc  rccedcdu  fit.qua  fi  coik-t  ab  ca  lc- 
gurnlatore  rccederc  voluilfc  l.J^on  4lutr.f. 
dtle^M.^AW  propoiito  proinde  diccndu, 
etiam  in  d.Ls.ff.dt  i«ri/?.gladij  nomcn  acci- 
pi  ftndle  &  matcrialiter. 

Acccdit  quod  cum  in  d  /./.Vlpianus  ct- 
■iam  iurifdidionc  pcr  cxcinplum  dcicri- 
prcriCjCum  quoq;  impcnum  noluilVc  per- 
fedc  dcHnire ,  fcdconlimilircr  pcr  excnv 
pludedarare ;  alioquin  ccrtcindcfcquc- 
rctur,  gladij  appcllationc  qualcunq;  ctia 
duilcs  parnas,  vt  midctam  pccuruaria,in- 
<arcerationcm,&:c.concineri.  Hociurc 
quamabfurdumlic,  nemo  eftienfusco- 
nnmis  compos ,  qui  non  incclligac. 

C<icen»mhilcc  non  wncum  aucoriracis 
tribucndum  puco ,  vt  ab  illorum  dilccda- 
Tur  {encecia,qui  (bituunt ,  vocem  gladij  in 
■4././.n6  materialicer,  pro  celo  feu  enre,rcd 
^eneralicer  ,pro  cocrcitionc  &c  animad- 
iicrfionc  .iccipi. 

Qiu>d  enim  Vlpiano  Ido  in  ea  Lj.  pro- 
poruumfucru  dehnirc  merumimperm, 
ex  prxcedcncis  quarftionis  rcfolutionc  (a- 
tis  abundcq;  rclncct.  Qupcirca  cum  qux- 
libccdefinitiodebeat  cu  luodcfinitoeirc 
conucrcibilis,  fic ,  vt  co  ncc  lacior  fit,  nec 
fkridior,  ideo  vocabulum  gladi)  nonftn- 
6lc,fed  vc  dL\i,gcneraliccr  pro  qu.ilibcc  fi- 
cineroforii  cocrcicionc  &  in  eosammad- 
uerfione  accipi  dcbcc. 

1.  Idcmqaoq-,  exindcpaccfcit,  quod 
cum  Vlp  anus  dcfiniuiiVec  mcrum  impc- 
riumgladij  poteftatem  adaniin.iduerccn- 
dum  in  facincrofos ,  fubiiciat  \\xc  verba, 
^uod  etiAtn  potejlM  vocarur  yC  quibus  intcUi- 
pnngUdiHm  lctoidcm  clfc.cf^o^f/?^ :  & 
idco  pcrinde  clfc ,  ac  fi  Ic>us  imperuj  nic- 
rum  dcfiniviilfet  potcftatem  aniimduer- 
tcadi  iu  fiiciucrolos. 
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3:  Addcquod&alias  potcftas,  magi- 
ftr.icuiin  fiicincrofos  hommcs  cocrccdos 
compctcns,  gladij  appcllationc  defigne- 
nir,  vt  iri  Epifi.  adRoman.  cap.ij.  Apoftolus 
Paulus  dc  m.tgiftr.uus  ofhcio  &  potcllacc 
dillcrcn5,ica  lcribit:  Vis  autem  nontmtre 
pottJlattmMnumfac  &  babtbis  Ltudem  tx  il- 
Ll  Dti  tntm  mmilier  efi  tibiiubonum.  Si  au- 
ttmmalumfectrify  ttmt:  non  tnim  finecatt- 
fa  GLiDlVM  portJt  :  Dti  enim  mini- 
fitr  efi ,  vmitx  in  tram  ti ,  qm  tnale 

His  non  obftac  quod  in  legt  Autdam- 
num  8.  i.f.  depanu  L  tUicitas  §  qui  vniHtr- 
fas  ff.  dt  of^c.  prtftd  L  fi  quts  ex  fiiio  txhert. 
dato^.  irritumff.  de  iniuH.ritpt.  C'  tmt  faB. 
ttfiamtnt.  inltgt  foltnt  S.ff.  dt  offc.  proconf 
&  tn  Itge  70.  dt  R.  iur.  Itge  j  0.  in  fine  Cod.  ad 
LluLdiadulttr.  gladij  nomenftridc,  ma- 
terialitcr,  procelo&cnfccapiacur:  nam 
exindc  non  lcquitur ,  quod  codem  modo 
eadcmq;  in  fignificatione  in  d.  Lj.ff.  dtiu- 
rifiliS.  fumacur ,  cum ,  vc  didum  cft,  in  ci 

Vlpiano  fiicrit  propofitii  merum  dc- 
finirt  imperium,  vndc  perfpicuum  cft,  <f 
a  propria  vcrbi  fignificitioc  reccdcrc  vo- 
lueric.  Dcindc  cur  ii\  d.L  aiitdamnum  8.^,1» 
ff.  depanit.  gladij  appcllacio  non  coplcdhh 
turfccurim,  vcltclum,  velfuftim.vclla- 
queut<\5vclaliud  aliquod  pa:nx  &  fuppli- 
cij  gcnuSj  (cd  gladium  duntaxat  matcrialc 
dcnocct,racio  cius  hxc  cft ,  quiaproponi- 
cur  ibi  ludex  aliquc  ad  gladium  damnalle: 
Cumicaquc  iudiccm  oporccatfcntcncia, 
m.axime  111  crimin.alib',  ccrtam  ferre,ccr- 
taautem  ea  fit  fcntcntia ,  qiu:  vcrbis  con- 
ftatpropriis,  idcirco  parerat,  npcrgli- 
dium ,  de  quo  conceptaer.u  lententia.no 
qu.t:uis  inrclligcrccur  animaduerfio ,  (ed 
pa:na  gladi)  marcrialis. 

Idcmquoquc  rcfpondcndum  pucoad 
exemplum  Anconini  Car;icalLc :  namid- 
circoipfegl.idij  appcllationc  maccrialcm 
dcnocatgladium,  qniaco  nomincvlus  c- 
rai  in  lcntcntia,cuiub  vccbaftridcacpro- 
prieiujitaccipicnda. 

Cc  1  Ncc 


.^,  VOLVMINIS  I.  DlSPVTATIOMlS  IIL 

Ncc  obftat  quod  abfurdura  fit  gUdium  ptcm  &  vult  afitndi ab to ,  mttrficieru  mtdie- 
ciuiles  quafcuquc  panas  figmficarc :  hoc  rtm &ptius  niorte merianrur.  Reifunt.  Qu4r 
enmiabiurdumcire  nonputo,  cum  gla-  rttwquomodefirreumpecu: ,  cum /it irrario- 
dius quamhbet  facmeroforum p<;nacon-  nabtle,  nec vllo medo  legis capax:  Pecora  mde 
tincar  quotics  ad  magiftratus  generalitcr  credtndum  tfi  luffa  mrerfia ,  quta  raliflagme 
potelWcm  rcfcKur  d.c.i3.adPsman.  contaminata ,  indtgnam  refitcanr  fa^t  meme^ 

Ivr.B.      Confiftii  igitur  mcrum  imperium  in  riam. 
Qu.  1-.  foh  ptrnarum  irrogatione ,  quod vtrii  ad       Confrniiluer  qixxntur,vtrum  in  mor-  Qu.  ig^ 
An  meru  iHutaquoqucanimaliacxtendi  poflit.nd   tuorumcadauera,  fiatroxlceluscommi-  Anmca- 
imperiit  nuUum  cft  dubmm.  ^crint ,  merum  impcnum  excrccn  poait.' 

m  brma  Pro  ncgatiua  fcnteniia  facit  hoc  argu-  Et  pnma  frontc  dicendu  vidctuc  non  poi  morruo  - 
anmu'ia  mentum,quod  qux  ratio  cft  futiofi ,  eadc   fe  m  mortuos  aniraaducnL  rum  pofi 

txtrcea  -  quoq,  quoad  propoiitum,conditio  cS:  ra-       Pnmo  quia  morte  abolen  crimen ,  fa-yTr  tmpt- 
tmi      tio  tft  bruti .  nontnim  magis  rationc  vti-    cinus  tolU.accon(cqucnter  pocnam  detu-  riummt. 
tur  funoftis.qiuim  brutu.non  magis  inm-   dis  dloruqi  cadaucrib'  irrogan  no  potk,  rum  ex  ^ 
na  fecit  brutum.qua  furiofus :  ncl.  dcmq,   non  vno  m  loco  iuris  noftri  lcnptum  cft.  ercai 
magts  dolus  aut  culpaui  bruiii  cadit  atq;      Sic  enim  Ic^bus  Marcianus  in  t.6.{f.depu- 
foriofum :  atqm  proptcr  hanc  rationcm    bhc  iud  Defu}:ao,Mi,eo,qui rtusfutt  criminu» 
quod  furiofus  rationc  uon  vt.^tur,nonm-    &pocna  extinlUmquatu^fMtfacrimmts  ex- 
iunam  faciat,  no  fux  fit  mctis,  t-.cc  demq;   tiiUh,dcbct  ii  cognofcerccuitts  depecunuru  re 
dolus  aut  culpa  in  cCi  codat  funoliim  dc-   cognirio efi.  Eccc  hic  .ipcrtc  Iclus  teftatur, 
hnqucre,  &  confcquaer  pmm  i  no  pollc,   pqnam  morte  fkincrofi  cxungm,  ac  ^m- 
dic^um  cft  proximc :  quapropter  ob  hanc   dc  in  quacunq;  Giula  crimims ,  mortc  dc- 
cademranonemnccbrutum  dchnquerc  Unquentisextmai,n6amphusadp<rn5„ 
ac  puniti  poccrit.  ^ed  pccnniaritcr  folum  .ngi  pollc,  ad  id  la- 

Vcrumanim.iliaoccidipropccr.ndmil-  hcet,q)Cxdilcdoad  defunchim  pcrucnit. 
fum  homiaclium&:  ob  Soiionuam  cil  iUis       1.  Idcm  quoquc  in  U.Cfiiem  velat  cu- 
€ommiilam,iniurtunoneil:Lcgefiquidc  farotmorrtiui  funir.  aConftantino  Impc- 
Diuinaohm  c.mtilcrar,vtbrunLrcum  nm-  tatore  lancitum  lcgitur ,  his  vcrbis  :  Etfi 
hcrc  coicns ,  occidcrciur  Leuit.cje^c  bru  Marcellus,  qutcrimtntfjfipofiulabarur ,  rira 
tum  hominc  intcrhcicns ,  mtcrhcutur  <^  funitrn  efi,ac per  hoc  crimen  m  perfonatimfit 
ipsu  ijced  ji.  Huc  pcranet  conftttuno  cn-  extinnum ,  accufittie  ramen  non  efi  aloltrdv 
minahs  Gitoli  V..n  arr.a.  cin  \  crba  hqc  cumram vxerem  aus . qium  de eedcin  crimint 
fiuiv.SednMenfibnuretnemViehe.Manmn  pofiularetejfeproponas.. 
hUn,yVe  bmit \':i'etbr)iki>fif>eit trtiben ydie      5.  Et rationc hmus  adroodu  clegantc 
baien  aUi h  d.i^  lclen  vtnvirckr ,  vnnd  man  Paulus  cxpreflitin Ue.  ff.de pcenis.  q,  ncm^ 
fellfie  der gemtmen gtvronhcit  nach ,  mtt  dtm  pc  pqna  conftiiuatur  in  cmendatione  ho- 
fevnvemW.enzjim  odnichren.  rainu  facincrolbru ,  qu(i  cmcdano  ceftet, 

Ncc obftat  quod  bruta  non  pofliiu dc-  mortuo eo, in quc  coftituitur.  Sic fcilicct 
Unquere ,  ncc  dehcto  fc  ad  panam  obh-  colhgerc  vidcrur  Idus,  ccfsatc  fine,ccflac 
garc :  non  t^iim  iUud  fancitum  .ic  CQnlU-  id  etia,cui'  cft  finis:  Atqm  m  mortuis  cef- 
totum  cft  mptrnam  brutorii ,  fed  ponus  fitacdchcit  fims  pqnarum,qui  in  cmcda- 
ad tollendam  tam  horrcndi facinoris  me-  tionc  tc  corredionc  facinerosu  hominu 
moriara :  qium  ranoncm  rcddidit  D. Au-  conhftit.  Ergo  ui  dcftmdis  pttna  dcficit. 
guftinus  in  can  mulur.  jj.  q.  1.  dura  in  ha:c  Vcru  cp  ptrna  raorte  non  cxtinguatur,. 
«rbafcabit:  Uutterqsu  atceffern  stdQmnc  fcddcfmxdis cuara  irrogan  qucat,. gro- 
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barc vidcnir  Ifin/iLff dt bonif  eorum quiM- 
tt finttntum  j  vbi  Mardanus  ita  (cnbit : fi 
qutr4tur,an  is,qui fibt  manui  mtuUrit,  pumtt 
dtbeat  /  &  merttt fi fine  caufu  td fecertt,  puni. 
tnduitrtt.  quitnim  ftbinon  peptrcit ,  muUo- 
minut  alij  psrceret. 

i.  Conlentit  Marciano  Marccllus  in 
Li.ffJt  Caduu-pun.  fi  quis,  inquicns.in  in- 
lula  deporuiusjvcl  rclegatus  ftierit,  poc- 
na,ctiam  poft  niortem  manet ,  ncq;  licet 
cumindetransfcrrc  alicubu 

3.  Htnc  ctiam  conftiturum,vt  rcus  cri- 
minis  lcla:  maicftatis,ctum  poft  moncm 
puniatur ,  atquc  memoria  ipfius  damne- 
lur.  QujE  llngula  clarilTimc  probarcvi- 
dentur.pocnam  mone  facincroli  non  cx- 
angtii,ncc  crimcn  aboleri,  fed  dcfuntlos 
ctiaiu  puniri  pollc.  Ego  hac  in  re  fic  fta- 
tucn"3um  mdico:regulariter  poenamorte 
cxtingui&delidtum  tollii  idq;  vclle  lcgcs 
pro  priori  opinioneaddudasjccrtis  tamc 
caiibus  pocna  dcfiindis  irrogari  polTc  ;ad 
quos  rckTo  lcgcs  poftrcmo  loco  relatas. 

Excipirur  primo  caiiis,quo  quis  fibi  ipfi 
mortcm  fr.iudulcntet  conlciuit,  quo  icic 
pocn.T  lubduccrctjhunc  cnimpunicdum 
ti.ff.diboniftorumquiante  fint^lcrctc  vi- 
detur:&:  hocduplici  dc  caula,  pnmo  qiua 
talis  fraudcm  faatRcip.cuius  intereft  dc- 
lic^a  puniri  Lsi.ff.ad  LAquiL  qua:  firaus  ipfi 
facincrolo  prodcllc  non  debet.  Dcinde 
&  idco  punin  dcbct ,  quc  cxcmplo  fit  a- 
li)s  ad  dctcrrenda  flagitia* 

Etfi  cnim  finis  parni  fit  cmcndatio 
&:corredlio  faancrolorum  hommum/f. 
L20  ff.de  paenit:  hic  tamen  non  folus  cft  ti- 
nis,  cum  8c  idco  pojna:  infligantur ,  quo 
ali)  a  faanorc  detcrreantur ,  vt  clcgantcr 
Tnphoninus  lcribit  in  Lbonafides.ji.ff.  de- 
pofituYt  ita  pcEn.x  lpctkcnr,non  iolum  ad 
cmendationem  iplorum  delinqucnrium 
fcd  &ahorum  atquc  in  pa:nis,qux  etum 
viuis  infligunnir,nontam  corumcrucia- 
ois  fpedatur,  quam  cxcmplum  in  alios 
publicum. 

ELliancexccpdoncra  xc\iLe  d.Lfin.ff.d( 
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hnifwortnnqntjntefi'Mtent,cxp\icit\oncm, 
confirmat  cxprcllc  isC.fircm  vctaccufttor 
ntorttim  fuerit.  Inqualmpcrator  Gordi- 
anusRuhnoita  fcribit  .  Df/««(l?«r«j  pnb- 
Ucortim  crtmmuin  fiue  ipfi  per  /ieaconimi/c- 
riint  ,fiue  alijs  inanduuerunt ,  peitdente  .u- 
(ttfattone,  praterquani  fifibi  ntortetiiconfci- 
utrint,  bona  fucceffortbiis  eorum  nott  degetie  • 
rari  ,notifitmi  turu  esl. 

Ad  L.2.ff,de  Cadaueribus  piin/torum.  re- 
Ipondct  Mulcornius ,  crimina  «Sc  corum 
poiius,  rcgulariter  quidem  cxtingui ,  lcd 
cxcipi  eas  pucnas ,  qua:  lcpulturam  dcnc- 
nt,huiulmodi  cnim  cnmina,ob  q  pro- 
bciur  humatio,  nullo  vnquam  tcmpo- 
re  cxtingui,atqi  dc  taU  criniine  accipi  dc- 
bcrc  d.L2  dt  cadautr.punit. 

Qu$  exccptio,quamuis  pcr  fe  vcra  fir, 
huctamcn  non  quadrat ,  quia  iu  d.Li.  de 
in  Iniula  rclcg.ato ,  vcl  deporuio  Marcel- 
lusloqnitur,cuiuspcEn.im  fiiiflc  huina- 
tionisprohibkione,nufpiamlcgitur,ncc 
idprobat  d.Li.  vbifaltcm  dicitur,alibi, 
quam  in  infula ,  in  quam  dcfuntlus  rclC' 
gatU5,vcl  dcportatus  tuit,inc6fulto  prin- 
pc,non  portc  dcflinc^um  fcpdiri.  Et  cum 
iili  quoq;,qui  cipicaU  aftcCii  lunt  luppli- 
cio,pctcndbus  cognadsad  lepulturam,a 
niagiftratu  non  dcnegcntur.adcoque ,  in 
pcenam,inhumati  non  reUnquunnir  Lt.ff 
tod.ti.cm  tam  graui  pccna  dcportati  &  re- 
lcgan,poft  mortem  ctuni  afrlccrcntur  f 
Rcddus  itaqi  difbngui  cxilbmointcr 
pcenani  irrogaram  &:  irrog;uidam,vt  hxc 
quidcm  mortc  delinquciuis  cxdnguatur: 
vcl  potius  irrogari  impcdi.itur :  ilJa  vero 
non  ircm.  Atque  de  pa*na  dcportanonis, 
femcl  irrogata,quod  ctiam  poft  mortem 
duret,  Icriptacff  L2.ff.de loniieor.  qtuante 
ftntenttam.  Ita  vt  qui  in  pcipctuum  m  in- 
lulamdeport.ituscft, moriuus  cdim  ex- 
traiUam  infulam  incolulto  principc  fcpc- 
liri  noii  polTit.  Qupd.id  crimcn  l.vfx  ma- 
icftatis  attinet ,  multain  co  fpcciaiiicr  re- 
cepta  liint,  ob  atrocitatcm  ipfiiis,  qua:  ad 
conlequentiam  produci  nondcbcntncc 
C  c    5  pollunt». 


'^Q^  VOT  VMINIS    I.  Dl  SPVTATTo\lS  111. 

•^icuumcft.  rut,ncctniliislmpcriu  meru  copecicrit. 

Deiugeflcpotefttce fefendilMcs»-vai»  Deniqivd  ideoBartoU  opmio  rcdpi 

QilS-^?  de  dubitatur,annelmpcrij  meri^anve'  non  potcft ,  qoianullo  plane  mris  fiinda- 

An  pote-  J.Q    regaliarcfcrri  dcbcat/  mento  nitimnnnfpiam  enim  m  toto  iurc 

/iMftrttt    Equidem  Barcolus,&qiuipftim  fccuti  noftroproditum  cft,  lcgis  condendxpo^ 

at^fit  itim,tbm]imt,poteftacemcondc<iil^em  teftatem  eilelmpcrij  meri,nec v]]a,£c mi- 

mert  im-  mcrilmpcrij  partcm  dTc^atqjad  iupremii  nima  rarionc  id  comprobatur,qtia jf^odc 

t^9^     cius  s^radam  ref  Tn  oportcrc :  fcd  pleriqi  facilitatc  adftruitur,e.adc  nirfijs  rciicirur.  , 

c  Ncotc  ncii  hanc  BaccoU  opmioncm  re-  Cum  auicm  mcrum  impenum  omnc  ^ 

ijaunt,Iohan.Cocafia$ifr4rr.iar.r.r/.&in  in  psnarumirrogadoiieconliftat  Ls.fde 

LsMAf^ iM,ff.de  iio^Vacomus  a Vacu-  lttrifl.L6.fr.ffJe 9ffic.ffmrfAMm 7.it  rtg, 

na  6.de(braf.2.n.2  Longo\.\al\.deIuri/d.par.  itfr  proindc.vt  ccrti  pocnammgradus.Icu 

^.c.7.N.27.¥a.chin.f.C9ntroi.94- mfintOh-  dalicsin iurcconftituuncar»ttietiamcri 

rcciu  de  litr^C7.M4i*  Macth.Stephani  4r  impcrii  ccrtos  gradus  c5fticui,con(eques 

liaifL9ki.€!ffJUXyiiM^bM9&\M  Iurifd.c.  cft.Etfi  aucc  circa  dcfimaonem graduuin 

/.».7.quivnanimitcrftatuunt,poteftatcm  admodnni  v.uientlnterpp.  &ali<'jui,R.ir- 

condendi  legcm  vniuerialem  ,ad  merum  tolum  iccun,oCio,  alij  (cx ,  quida  qumq;, 

lmj>erium  ncc  pofle ,  ncc  dcbcre  rcfcr-  jionullis  qimuor  ftatiunt.  lllis  tame  lub- 

^  i  idquc  ob  requcnttli  driones.  Icribere  nd  dubito,qiu  cres  duncaxatgta- 

•      fkiefttmlmperiumconfiftit  inani-  dusfadunr,ficZ;ifiusin/./.J^(/ff<ifny3.0b- 

maduer(ioncinfacinerorosi/.i^</c/wr//?/.  rccht./»</.frrf//  tUlurifd.&lmptrio  t  /  Sd- 

1         i.6.fr.ffMoffc.froC9nfJLnem9ff.dereg.iur.:Lt  pio  Gcntil.//^.^.<^(  lurtfd.c.t.&feq.  Macth. 

ptinc^s  lcgem  fiuidendb ,  nee  animad-  Scephani  ^.iM  lur^  €,j.&fe^.  &  pteri- 

iKrricin  fadnero(bs,nec  ius  in  Foro  dicit:  que  e  recencioribus. 

pcoindclcgis condend.r  potcftas  cft  ncq-,  In  primo autcm gr.idu  rc<5lc  coiiftitu- 

impgcii^meri,neq,Iurirdi (Ai o n i s  crimina-  micur  liix  pccnf,  quibus  vita  naitualis 

'^I^EftwitefiriiaDs  prmcipis  acq^  c  nume  collicur ,  Ik  ^cimi  uipplidi  appdlacione 

j»maiorimiteg^liumarg.Lrj^Mi;|fA^^^  dcilgnantur. 

Si  lcges ,  mero  Impcrio  uipcriorcs  &:  Sccunduscascontinetpfni.is,quaCjp- 

\ '       anteriotes lunt ,  vnqi  non  erunt  Impcrij  xima: iunt  morti,&  caput  ouilc,libcrucc 

."'       ineri:acc|uiverumeftprius,quiapoen^ex  (dltcetancehiittiema^niunc. 

'  il|0i|rtw  kgam  in  ijs  deiiois  infligun-  Terrius vero&infimtts,eas  pcenas  co- 

lifci^iacpCBnasdcfinitashabcnt.alijsve-  nlcditnr  ,qu.T  ciputnatur.^.Icvcl  ciuilc 

tO^eiECR  ordincm  pro  arbitrio  incutuin-  non  tollunt;  icd  vcl  ad  corporis  coeratio 

tucProinde  legis  condendq  potcftas  non  ncm,vel  ad  exihnm,vel  ad  iniamiam ,  vcl 

cricreferendaad  inenimlmperittm,(ed  damnumpecuniaritunlpeAadu. 

adpotcftatcm  priiKipis  ,qusc  ftpriordc  Arquc  h.mcgraduum  mcri  Imperiidi^ 

maiorcftmcrolmpcno.  tributioncm,iuncon(on,ini  c(le,prob.v 

3.  Acccdii  quod  noa  omncs,qui  potc-  tur  primo  tcxtu  cxDrdlb  tit.q.ltb  j.fenterL 

ftatem  fiabuenuic  cdndendi  legem,  ha-  ?4iMiivlMlSu»kalcribit:)fiNM^  fuppluU 

buerintetiam  merum  Impcrium:  cut  co-  fimtCrux.  ertrHMtMtdet^mnietbKritm 

fcquens  dt,poteftatcm  condcndi  lcgem  ottftm  dtbSorutnfatut  funt  mttaSum ,  iudm 

vuiucrialcm  non  cfle  Imperi j  mcri:  ante-  dtfortMio :  trunmu  rH^Mto ,  exiltum , 

Gedlspcobamr exind^uod olim in Re-  fi^Scum,  Vineidik 

fttbuRtfoiamiiCdikiCiirakicdi^pc»'  U>cindetdciiooqiio^diaibiitioi(b> 

;           •  lac 
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h^C  rctlnenda  videtur,quu  geneii  pociu- 
lum  quam  opcime  congruic,ad  crta  eniin 
geneta  paenacum  onme;>  pccnas  comnio 
diflfimc  refcrri  pollcscx  prirditlis  patcr. 

Ncc  huic  fenccncix-  obloquitur  1.6  i. 
fn.& I.7.& S.ff.de  pan.\\i\  Idi  Vlpianus  & 
Callillratus  in  hic  vcrba  (cribunt :  nunc 
fHcnera poenatum  nobu  enuntcrMiJa  funt,  qm- 
bus pr,tfidis udfuere  quemtjue  pvjsinr:&/iint 
ptrnx  t]U£  aur  vitani  adimant,  ,',utferuitu(«in 
miungunt .autauitatcm  auferant ,  autcxt- 
ItHm ,  uHt  (oercittoncm  corporu  contmejnt  i 
veluti fufiium  adnioKitw,  flugeUorum  cajlig*- 
tio,  vinculorum  vtrberatw :  aut  damnum  cum 
tnfamt4,aut  dignttatu  aliquam  depo/itionemf 
Mtabcuius  a{lusj>rohilfitictic>n,cc<:c  hoc  lo- 
co  oclo  rcicruncur  p<^n.mnn  genera:qiio 
ipio  Bartoh  lcntcncLi  (l.»bihri  vidctur,  o- 
itolcihcctmcrilmpcriicircgradus  :  lcd 
hocvtdixi,norti<j  opinioni  nil  quicquam 
aducriacur  :  ncc  cnim  inhciamur  ,  quin 
0(flo  velplures  cciom  gradus  paMurum 
mcriquc  Impcruconftuuipomnc.iedad 
pauciorcsiSc  crcs  (olum  gradus  cos  rcuo- 
cari  commode  pollc  contcndimus  ;  id 
quo.i  cciam  ipfc  Calhilraciis  liiculaiccr 
docuir  in  /.  Capttalium  iS.princ.ff.  de  pcen. 

2uod  aurem  pcr  pauca  hcri  potcft,id  non 
cbcc  ficripcr  plura. 
Simiiiccr  non  rcfragacur  d.LCapitalmm 
xZ.  vbiquacuor  graduspccnarum  facere 
videcur  Cilhrtracus.dum  ica  (cribit:  capi- 
afium  pcEiurum  fcrc  iiti  gradus  (unc : 
ihmmum  lupphcium  ctlc  vidccuc  ad  fiir- 
cam  damnatio,  iccm  viui  crematioi  quod 
qiuuTiquam  fummi  lupphcii  appellatio- 
iic  merico  concinerciur,  coincn  co,  quod 
poftcaid  gcnus  pimx  admucncum  cft, 
pollcrius  primo  vilumcft,  iccm  cipitis 
ampucacio.  Deinde  proxima  mortipoc- 
na  metalh  coercicto ,  poft  dcindc  in  iniu- 
lam  dcportatio.  Cxtcra:  pccnx  ad  cxifti- 
macioncm  non  ad  capicis  pcriculum  per- 
rinent&c  Quibus  vcrbis  videcur  Ictus 
quacuor  gradus  pccnarum  confticuillc, 
iu  vc  prinius  acque  luprcmus  vlcuuuiu 
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concincat  fupphciumifccundus  pamas, 
qux  ciput  auile,  hoccft  liberc.ircm  adi- 
munc,  qualis  cft  d.mmatio  in  nvtalJiim. 
Tcrtius  cas  complcd.uur  paiia',  ,  qn.K 
ciuicacis  uis  adimunt :  3c  qn.irtus  .ttq,  po- 
rtremus  eas  paius.quc  ad  capicis  pcricu- 
lum  non  pertincnt. 

Reipoii.  Scd  hoc  nobis  non  rtfiftit :  it 
cnim  hoc  Calliftraci  rclpoiilinn  acair.\- 
riusconlidcraiicrimus,  nunifLiIcdcprc- 
hcMdenuiSjidnobisnon  tam  rcfiagari, 
quampatrociiuri,  Namin  ver/i:.pofi  de- 
tnde.  non  nouus  &  a  proximo  diftindus 
gradus ,  vc  vulgo  (ibi  pcriiudcnt  >  propo- 
nicur.lcd  cxcmphim  duncaxacgradus  prq 
ccdcnrisjilhus  lcilicec.qiii  pa-nas,  vlcimo 
liippiiao  pi  oximas,continct.  Klque  hitic 
coUigitiir,quod  dcporutio  itr  pojna  mor 
tipcoxima,quoiium  pcr  cam  dcportacus 
c  numcro  ciuium  Ronunorum  coliitur, 
non  alcer,arqi  morrc  iucurali,^i.i./«/?.-7«f^. 
mod.  patr.pot.toU.  vnde  ecjam  dcportacus 
ciuiliccr  morruus  dicicur.  Vc  icaCailiilra- 
tus  tres  folum  hicuc  pc^ narum  gradus,ac 
mcdit  duo  cxcinpla  proponac,damnacio- 
ncm  in  mctailum  dcportarioncm. 

Ad  primum  gradum  mcri  Impcri)  rc- 
fertur  vlcuTium  liipphcium  ,  quovua& 
cipuc  naturalc  .idimitur ,  m  pr.ff.dt 
pan.Ltos.de  V.figruf. 

Ad  iliud  vcro  rcfcrtur  damrurio  ad  bc  - 
ftios,  qua  quis  .lut  bclbis  dibniadus  obi>- 
citur ,  vcl  cum  iUiscertace  cogicur ,  cuius. 
poenajatrociUimx  menrto  ht  in  lure  no- 
ftrovc  \nl.2^.ff.depatt.l.pen./f.ad  LPompt' 
iam  de  parrtctd. 

Ca;ccrmu  hoc  genus  pocn.T  hodieiii 
dciiiecudinem  abiic,necamplius  firequc- 
cari  lolcc,ied,vc  vulgo  pucatur,  tn  locu  c-. 
ius  decapicacio,hoc  cft  capicis  ompucacio 
cft  incrodud^a. 

Secimdum  gradummeri  Impcriidixi  ijf^jgr 
ad  cas  ipcctuc  p(rius,qux  morti  lunc 
jcuuj;,&  caput  cmile  colIur;hoc  cl^,  liberr 
cacem  vel  ciuicatcm  adimunt,quonia  his, 
qui  priuotur,  quoii  nu>rtuus  c  uumero 
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ciiiiiimRonun<!>rumtollitur.§.i.In/?.y«/^. 

mod.mpAtr.fot.toU. 

T.ilis  parna.vtrum  fit  D  E  P  O  RTA- 
Q^c-?o  TIO,quxrirur,&quidcm  vidctur  pri- 
Am  dtpor  n,.^  fronte  clicendum,deportacionem  ma 
utto  jit  xnnxcapins  dimmucioniscirc  ipecicm, 
JPeciesma  ({^  y(  non  ciuitas  lblum,fed  Ubcrtas  ct- 
xtm^  ca-  ,^,^1  acUmatur. 

pitu  dtmi    j.      cnim  lCtus  Calliftratus  in  Lj.ff. 

mttoniif  ^  cxtrAordm.  cognit.  confumitur ,  inquit, 
txifttmAtioquotiens  magtidcapitis  dtmtnutto 
meruimt,id  efi.cum  hbertaiadimitur:  velutt 
4qua  &i^Hi  interdtntur,  qtu  in  perfona  depor- 
tutorum  venityVel  cum  plebeim  in  oput  metallt 
itt  metalium  datur.  Quibus  c  vcrbis  du- 
plcx  argumcntum  pctitur  :  Calliftratus 
cnim  dcportadoncm  ad  magnam  ,  fiuc 
mxximam  capicis  diminutioncmatq-,  ad 
eandcm.ad  quam  Si  danuiationcm  in  mc 
t.allum,  rc  fcr  cqua:  maxima  cft,§.  /.  lnjlit.de 
tjp.dimin.  Atqui  m.ixima  capicis  diminu- 
tionclibertas  coUitur^Jcciiutas  d.^.i.  Igi- 
tur&deporcationc:  fccundo  magnade- 
finit  capitts  diminutionem ,  qualibertas 
adimitur,ciufq;  excmplu  ilatim&:  incon- 
tincnti  iubijcit  aqux  &  ignis  interdicUo- 
ncm,quq  in  pcrionadcportatorum  vcni- 
at:  cx  quo  neccilario  iequiturdcport.uio- 
nc  quoq;  libertatem  coUi. 

z.  Acccderc  luiic:  viJccur  &Modeftinus 
in  L^.S.fin  ff.de  graaibut  &  adfinibus.m  qua 
ica  icribit :  is  cui  aqua  &  igni  incerdichim 
eft ,  aut  aliquo  modo  cipitc  miiiutus ,  vt 
libcnatem  Sc  ciuicatcm  amitterct  &  adH- 
nitates«Sc  cognationes  omnes,quas  antc.i 
habuicamitcic.VultproindcModetlinus 
aqua:&ignis  intcrdidione,qu<j  in  pcrib- 
na  dcport.atorum  .accidic,<i/.5.libcnatcm 
fimul  &  ciuicaccra  amicti. 

^.Confirmat  dcniq-,  &hanc  icnccntiam 
nonparum.quod  dcporrati,  pcrindcvt 
fcrui,promorcuis  hahcitmLJiita.ff.quan. 
dies  legat.Li.^.vlttm.ff.de  bonor.poff.contr.tab. 
L  4.  §.penu!t.ff.dt  bonu  Itbert.Cm  vidctur  ei^ 
fe  conicqucns ,  deport.itionem  non  mc- 
diam ,  lcd  majdinam  eile  capitis  diminu- 
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tionem ,  eamq,  non  ciintatcm  duntaxa^ 
fcd  Ubertatcm  quoq,  tollcre. 

Scd  his  nihil  moti,conftantcr  ftatucn- 
dum  viderur,deportationcm  non  eire  ca^ 
pitis  diminutionis  maximx  ipccicm,ncc 
libertatem  adimcre. 

Lprobat  hocimprimisluftinianitcfti- 
monium  in  %.Minor.2.lnJiit  decap.dmmut. 
quo  in  loco  ita  icribit:  mtnor,  fiue  medu  C4- 
fitit  dmimutioefl,(um  timtoi  quidem  amit' 
tttury  Itbertai  vero  retinerur ,  quod acctdtt  ti , 
(ui  aqua  &  igni  intnditlum  tfl  vel ei ,  qui  iit 
infulam  dtptrtAtur. 

i.Et  Paulus  in  L f.princ.ff.  eod.tit.de  cap. 
iiminut.  Amipone  ctuitatit  fitcapitii  dsmu 
nutio,  vt  inaqua  &  igni  interdtStone.  Aqua» 
&  ignis  vero  interdidioni  dcportari» 
fucccflit ,  idco  &  hxc  ,  ius  ciuitaris  fo- 
lum  perimic  ,  lalua  mancntc  liberta* 
tc. 

Non  rcfragatur  huic  addu£b  lex 
(onfumitur.ff.de  extraord.  cognit.  nani  illic 
fubmagna  capitis  diminutionc&  maxi- 
ma&  mcdia  comprchcnditur/.(.§yf  film 
ff.de  fiiii  &  Itgitim.  &  aqua:  &  ignis  inter- 
dic  i )  mediam  rcipicit  capicis  diminu- 
tioncm :  damnario  vcro  in  met.tllum,icu 
opus  mccalli  rcipicit  maximam  capiris 
diminutionaTi :  textus  quippc  obfirurus, 
iccundum  qualiiatcm&  haDiliutcm  lub- 
icdi  intcUigcndus  cft,  &  taliadcbent  eile 
{1  .i\iicita,qualia  pcrmittuntur  cltc  h  fuis 
iubicclisiSicctiam  ncc  altcrum  illud  re- 
fircujatur,  quod  lccundum  Calliftratum, 
aqux  &  ignis  intcrdidho,  liuc  dcportarid 
Lbcrtaccm  toUic  &  ciuitatcm :  libert.is  c- 
nim  duplex  cft,vna  iurc  naturali  copctcs, 
qua  omnes  omnino  habent  homincs  na- 
tura:  altcracompctes  lurc  Qiiiritiii ,  qar 
non  omnibus  getibus  cft  communis ,  led 
ciuiumRomanorum  propria :  hinc  iuftS 
&plcnam  Iibcrc.itcm  coniequi  diceban- 
tur,qui  mruiumifli  ficbant  ciuesRomani 
^.fin.lnji.de Lbert.  hincCicero  inorar.pro 
Cxcinna,<^i,air,^rf/?  lure  Quiritium  libtr 
tfft  if,qut  m  ttimm  ^ritiu  non  (H^  Et  hinc 

apcrtc 
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•apcrte  Seivrca  cam  libertatem,qu3c  ex  lu-  tur ,  in  co  iolum ,  quod  cam  h.icquam  il- 

re  naturx  eft ,  diftinxit  ab  ca ,  qux  cx  iure  la  &  aflinicates  toUantur  8c  cognationcs : 

Quiritium  dcfccndit  /;^.    N<«f.  (judji.  hu  nec  lub  capitis  ifta  dimiiiurione ,  qua  & 

verb.  Qutd  eii  pr^cipuum  fmprimu  Ubtrum  libenas  adiniatur  &  <imtns ,  voluit  Mo- 

antmumh4l>ere,bdc resefficit,  noneiureQui-  delHnus  aqua-  &  ignis  inccrdidioncm 

ritium  vt fit  Uher  ,/ed  ex  lure  ruturt :  cum  comprehendere ,  cum  hanc  ab  illa  aperce 

icaquc  hc  duplex  fic  libcrcas  ,  Nacural  s  diihnxcdc ,  vc  probat  parcicuJa  Aut  di^- 

&  Ciuilis  ,  nue  Romana ;  quarum  illa  iundirx 

quidem  cft  nacuralis  (aculcas  fadendi  i       Non  denique  rcfragaturjquod  dcpor- 

quod  cuiuis  hommi  liccc:  harc  vcrofa-  tati,perindcvt(erui,pro  mortuis  hah©- 

oilcas  fadendi  (blum  ea,  qux  facerc  licct  antur  :  non  enim  (im^liciter  morcuis 

ciuibus  RomamsjVCiuftumFacerc&fo-  comparaiuur  ac  morruorura  loco  ha- 

lcmnc ccftaraentum  ^.^.Infiitut.dettflitm.  bentur  deponaci ,  vc  facis  oftendic  /.17.$. 

ord.  iuftascontraI\ercnuptias,^M«.2fl/?.</#  txfailo.ff.ad  SC.TrebeU.l.iy^.i.  ff.de  don*t. 

Hupt.  idcirco  nominc  Ubcr tatis  Calliftra-  tnttr  vtr.  &  vxor.  1 59-  §  •  i-ff'dt  condn.  &  de  • 

tus  vcrumq;complexuseft,icavcinterdi-  monftr.  deinde  licet  dcportati  conucni- 

dhone  aquar  &  ignis ,  qua:  mediam  rcfpi-  anc  in  quibuldam  cum  feruis ,  exinde  ca- 

ciccapicisdiminucioncm,ciuicasRoma-  men  non  fcquitur  deporcacos  ellc  fer- 

na,&pcrcon(equcnslibcnas,iurcciuica-  uos  ,  conueniuiit  in  eo  deportati  cum 

tis  Romana:  compctcns,adimacur:  dana-  Icruis ,  quod  ficuc  lerui  amictunc  ea.quac 

donc  autc  in  metallum,lcu opus  mcCidli,  iuris  funt  Quincium  Lji.  de  rtg.  lur.  ita 

qua:  vt  dixi,maxima  relpicic  capids  dimi-  quoque  deportaci  eadcm  pcrdanc ,  ac 

nucioncm,  non  (olum  ciuilis  &Romaiia,  ^roindc  racionc  honim ,  non  minus ,  ac 

fcd  Nacuralis  etuxm  libcrtas  toUacur.  lcrui ,  pro  morrius  habcantur :  cx  co  ta- 

DifphcccquidcmReiurdoh^cconci-  mcn  malc  infcrcur  deportacioncm  cllc 

liacio,  propccrea  qnod  inde  lcqucrccur  maximam  capicis  diminutioncm  &  na- 

maxima  capids  dimmucionc  colli  ciuilcm  curalem  libcrcaccm  collerc  jcum  ius  ciui- 

duncixac,  non  cciam  libcrt.iccm  nacurale:  cads,  &  qua:  cxindc  dcpcndcnt ,  non  mi- 

quandoquidem  vn.am  intcllcxeric  Calli-  nusmcdia  ,quam  m.L\ima  capids  dimi- 

ftratus  bbcrcatcm,acqullam  candcm,qua  nucione  amiccancur.  $.  mtnor.  lnsht.de  c/t- 

(cruipocnaradimicdcporcadsquoqiadi-  pit.dtminat.  ^ 
mcrc  vidcacur.                   .  Relertur  infupcr  ad  hunc  lecundum  q^j_^,^ 

Refp.Vcrumcomparanturquidcmac  mcri  Impcrii  gradum  poena  pcrpctui  ^j^"^^^^ 

confcrunturinuicem  d;imnatioin  metal-  carceris  ,  per  tcxtum  in  cap.  quamuit  de  ^ 

lum&deportadoin        quoadhbcrta-  pcenu  ni  fext.  vbi  Bonifacms  Odauus  ^  fn, 

'         r  ,  t  r  I  V,        r  r    i         ^  i  ttUtsaaje 

tcm  in  gcncrc,led  non  quoad  Ipccicm  u-  Pontircx  ita  lcribit :  Quaniu»  ad  reorum  ^^^^^,1, 

bcrtacis ;  iic  vc  dcportatione  quidcm  arq;  (uftodiam ,  notiad  paenam ,  larctr  dcputam  ^^^^^^ 

tolIanirliberras,atq;damnacioncin  me-  efftnofcatur,nottamtn  non  imjrobjnm 7**^^,, 

tallum ;  Icd  non  cadem  libcrcas  in  Ipcac.  conuUlos  ( torum  (xctfiibut  & perfonis .  cate 

EciumalimcumDuarcno,VuIccio,Go-  rtfnut  crcumftantijs  piouida  dtliberattont'^^?^^^''^^' 

ucano  &  Cuiacio  rc(ponderc,quam  cum  ptnfatit  )m  ptrpttuum  vti  adtempus.pieut  vi- 

Reuardo&aIijs<i/.5.ccxtumcmendarc.  deru  expedtre ,  carcert  mancipcsadpccuiten- 

Non obllit  porro  l.^  i.fin.degradtb.C'  tutm  peragendam. 
djjinib.  nam  ibi  aqux  &  ignis  inctfrdictio      Ex  quo  cexcu Aucor  nofter cuinccrc  co- 

coiifcrcur  cum  maxima  capicis  diminu-  natur ,  parnam  carccns  pcrpctmad  pr.v- 
tione  ,  qua  &  Ubcrus  &  auicas  adimi-   dicium  mcri  Inipcn)  gradum  fccundum 

Dd  cefcr- 
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rcfcrri  oportere ,  cui  addi  porcft&  lixc  qucmnam  mcri  Impcrij  gradam  referri  marUdtim 

iatio,c|iiod carccr,maximc  pcrpctuus.no  dcbcat ,  vcrum  ad {lipremum ,  an  ad  mc-  j^f  ffffj^ 

mukuui  a  fpecie  lcruitutis  dittcrat ,  tcftc  dium.an  vcro  ad  infimumi'  ^  tdfit' 

Vcnuleio  Iclo  in  l.i,ffM h»mmMbtro (xhtb.  Et  vjuod  ablciino  &c  ampiitacio  mem-  prcmum 

cjuocircacapitisdiminutioncm  mcdiam  bri  fit  poena  capttalis  ,  atquc  ad  'uprc-^y^j^^,„^ 

qua  bbettas  tollicur,&  (eruitus  inducitur  mum  gradum  f pe<5tat ,  tencnt  Bartolus,  tiftfcri§ 

pairus  ccnfetui' ,  <\\x\  ad  pcrpctuos  carcc-  Arctnms &  Iiuola  in  /  (jui  m4nm.10.ff.q1u 

rcs  damnatus  cft.  teiUmtnt.  fdc.poff.  Obrcchr.  dt  lurifdtd. 

Caitcrum ,  &  fi  carcer  hodic  j^tauifli-  Mp.  7- rtuintro  ftxto.  Andr.  AJciatus  & 

misaimumcretur  pu:nis,ex  </x<^«4»iHM.  Pctrus  Gilcken.  in  L  18.  Cod.  dc  trdmf 

&l.2.C.detxa^ortb.tribHt.&L^.ffMcufiod.  dil.  Racioncs  vcro,  cjuibus  moucntur, 

CJ-VAj/j/^.rwr.  ('licccohniiurccuiihcarcc-  h,^  fiuir- 

res non .id punicndos ,  fcdad retmcndos  i.  Kr^.inquiunt,  mttt'tl4tiont & abfiiffior 

&  cuftodicndos  fadncrolos ,  comparati  ntmtmbrt  nms  non  tnftrjtur  prtntipaltttr : 

fticrint  izi.^.i.ffMpccn. )  tamcn  carceris  pftrun^  t4mtnM(ctdt^,vt  bam  muttUtitntm 

pa;n;un  ad  mcdium  pa-narum  gradum  »wffrj/«/?^i<4/«r.  atinlegibus  jfpcdaridc- 

rcfcrcndam  cllc,neeo  Sc  pcrncgo.  bet  id  quod  vt  piurimum  accidit. 

Proptcrcaquod  nuius  generis  pocna:  1.  In  Cdp.vnic.^.fi  quisalium.  dt p4(c  tt- 

caputciitilcjidcft,  hbertatcin&:ciair.v  wni.wi v^i./4r«(i.dicifureum,i]ui  altcrum 

tcm  .adimunt;  atcarccrispa-namhbcr-  intcrlcccnt ,  poft  paccm  conftitut.mi  , 

titcmaut  ciuitatcm  tollere,  nufpumcft  icntcncia  capitali  punicndum  cftc:  lub- 

prouicum;(S(:  concrarium  cxcorcluccr,  iungit  dcindelmpcrator  :  Siquitvtrod' 

ouod  in  carccrc  dctcnii  teftes  cifc  pol-  bumpeil picit  cdicium  vulnttaucrit ymtntif 

fint  ,  tcft.imcnta  condcrc  valcant ,  o-  tt dmputctur ,  &rt  fupertut dtQumtH ,iudt^ 

mniaquc  faccrcqucanr,qua:faccrehbc-  cttur  :  Vndc  collinitur  ,  cum  luperius 

ris  homtnibus  pcrinictitur,qu^q;  liiis  dc-  pa-ne  capiralis  mentio  hcXx  fu^ncccftun» 

negaiitur,qui mcdiam  capins dimmucio-  clle conccdcre,  m.^us  ampatationeiti  ca 

ncm  paili  (unt.  pitalcmquoq,pocnamene. 

Nccadrcmfjcicquicquaraaddudium  j.  lnNoiiell.i2S.cap.2o.invcrb  citrdt*- 

(*p.qu4mun,\t<{uo.\  lioc loiummodo  dc-  mtn vlttmum fupplnium & membri  amputa- 

monft.cr,  quod  cark.cr  hodiclit  pcna;  />»w»i,coi>iungitur  mcmbri  aniputano 

nonautemquodcali9ficpc?na,quchbcr-  cum  nouilTimo  ,  lcu  vitimo  lupplicio: 

taccm,  vc!  ciuit.itcm  adunat.  proinde  eam  vltimi  liipplicij  Ipccicm  ct 

Sicettam  lc(.undumargumcntum,cx  lc,diccndum  vidccuF. 

d.l.2Jt:  bomin.  liber.txljib.  pcritum,p.vum  4.  McmbrumabrciirummoritBr,dd- 

Autoris  icntcntiain  probat :  non  cnim  eoqucHclcparacioanima'&illiuscoFpO' 

ibi  diarur  ,  carccran  pcrpctuumlpc-  ris,pucamanus  ,vclpcdis,amputati:cum 

cieiu  cllc  fcrunutis  ,  lcd  quod  cum  cnimanimacota  fit  uiqualibct  corporra 

/cruitL»tcduiua\at  conftrturin  co,quoti  pa::e,  fccundum  Philolophum  Anfto- 

licui  fcruus  non  potcfcinuito  luo  domi-  tclcm  liLiJe  animA.  lcquitur  mcinbri  ab- 

no  a  loco  ui  qucm  conftitutrur ,  icic  mo-  fcillioncm  clic  pctnam  capitalcmjlcu  Ipc 

uere ,  itaquoq-,  qui  pcrpeiuo  carccri  ad-  cicm  vhimi  liipphcij ,  vt  qua:  animam  a 

dic^s  eft  ,  commitcitur  proinde  Elen-  corpoic  lcparet. 

^    chuscomp.uationis-  5.  Dcniqi  membri murilationcm  clle 

'j^     I nfupcr  qua:n  &  controuerri  Iblct  dc  pociwm  capitalcm ,lpccicmqi  vltimi  lup- 

d/i  mem           muuLcionc  vel  ampucatio:ic,ad  phci) ,  pcobari vidctu?  pcr  Llmptt4tor.ff.de 

fiutk 
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Jidtu  honnn.  vbi  Bartolus  notat.quod  quc- 
admodum  mulicr  ptiegnaiis  mone ,  ob 
fianus  admidum ,  mulctinda  cullodici 
debct,donec  firtum  cdident,itaq-,  ei  mc- 
brum  ab^cindi,  aut  mutilari  non  dcbeat , 
donec  pcpercrit.  Quajpptcr  a  pari  procc- 
dunt  membri  amputatio  &vltimum  liip- 
pUcium.  Sed  contrariamfententiamam- 
plcduntur  Matth.  Stephan.  tit  lurifd.lib.u 
c.io.n.20.  Henricus  Bocer.  de  lurtfd.c.f.  nu. 
i/.MartinusDcl-Rio  in  Lii.C.ietranfd^. 
idemque  DonelL  num.  lo.  Gocdd.  decon- 
tTMbmd.  &  committ.flipuUt.  c.  u.  num  ij^» 
&feqq. 

i.Illa:  demum  pocnxcapitalcs  diccndq 
iunt,qu;c  caput  ciuilc  adimunt ,  vel  natu- 
ralc :  atqui  mcmbri  abiciflio  SfC  mutilatio 
ncutrum  horum  tolUtiUon  caput  natura- 
le,  qnia  pcr  le  atq;  ea,qua  oportet  mode- 
ratione,irrogara,mortc  naturaic  mcmbri 
abfciffio  non  adfcrt.prout  cxpcricntu  lu- 
culontcr  ie(latur:nec  caput  ciuilc  adimit, 
cum  laUtcr  mcbro  mutilatus  ncc  Ubcru- 
tcm  amittat,  ncc  ciuiiatem. 

i.Hincetiam  ptrnamutilationis  &ab- 
{ciflionis  mcmbri  nulUbi  capitalibus  ac- 
ccnlctur  paenis,icd  potius  illis  m  locis,in 
quibus  capitales  panx  rcccnfentur,iem- 
p  omiila  rcpcritur,  prout  rclucet  txLi.ff. 
depubbc.iudic.%.  j.Leod. 

3.  Id  quod  liac  quoq;  rationc  manifc- 
ftum  rcddiiur,quod  is,cui  manus  ampu- 
tau,vcl  aUud  aUquod  membru  abfcillum 
ci^jteftamcntum  fiicere  poflit  >  iic  vt  hoc 
polU*rius  teilamcntum  prius,qiiod  ante 
abiciflionem  membri  fecit,rumpat  L6.^, 
Irrau.ff.de  iniuji.rupt.cr  trrit.fali.ten.  atqui 
teftamentum  facerc  non  poteft,qui  ad  vl- 
timum  rupplicium  damnatusci^  L8.^.fiii. 
ff.qui  teJia.fdC.poff.  vt  ncc  is,  qui  m.xximam 
aiit  mediain  capitis  dimmutionein  pallus 
Ubcrtatcm  aut  auitatem  amilit  d.L 
Qupcirca  membri  mutilatio  non  crit  rc- 
fcrcndaad  vltunu  liippUcium  pnmumq; 
mcn  impcrij  gradum.  Vidcndum  quid  ad 
contrana  rclpondcri  dcbcat. 


ONE  ThESIS  V.  xit 

Ad  primii  rcfpondetur ,  non  plerum- 
que  led  rariffimc ,  &  quidcm  non  pcr  lc , 
fed  cx  accidcnri  abfdfiionc  mcinbri  mor 
tcm  inlequi  naturalcm.prout  cxpericntia 
fatisabundcque  tcltatur. 

Ad  iccundu  relpondco,conlequen- 
tiam  negando :  non  cnim  cx  qau  <i- 
lium.  colUgi  potcft,membri  abfciffionein 
cllc  ptrnam  capitalcm ,  (cd  contrarium 
potius  exmde  manifcftiifime  lcquitur: 
opponitur  quippe  (cntcnrix  capitali  mc- 
bnabjciifiojtanqua  leuior  acmitiorpcc- 
na,  ita,  vc  ll  quis  aUum  non  occidcrit ,  led 
vulncrarit  duntaxat,hxc irrogari  dcbear: 
ver  ba  autem  ifta:  &  vt fuperiut  di&um  efl  itt- 
dicetur,ad  verfftveroviofator  pacis.  rckrri 
debcntjcum  enim  ibi  didlum  cllct.fi  vio- 
latorpads  afacic  iudicis  aufugent  bon;i 
cius  publican.Vult  Impcrator  crum  cura 
quipoftpacisedidhim  altcrum  vuUiera- 
ucrit,  prarter  manus  amputationcm  ,pu- 
bUcarionebonorum  muldari. 

Ad  temum  Relpondco ,  non  omnia 
quq  lermoncacdiipolitione  copulantur, 
ftarim  cilc  idem,vel  gcncre,vel  Ipecic. 
Dcindc  nonxquiparanrurin  d.ltouell.128 
cap.2o.  vltimum  lupplicium  &mutilatio 
membri,  fedquoadprohibitioncm  dun- 
taxatiftam,quaiUic  iudices  prouinciaru 
prohibcnrurmeru  Impcrium  mandare, 
comparantur :  deniq;  oftcdit  hic  iple  tcx- 
tus,quod  membri  mutilario  non  lit  vlti- 
mum  lupplicium;tum  quiaab  vlrimo  fup 
plicio  ipcne  diftinguitur,cidcmq;  oppo- 
nitur:tumctiam  quiainnuit,mnnis  clle 
mcmbrum  ablcindi ,  quam  morris  pctna 
irrogari:  hxcllquidcm  vt  diuerfi  ponun- 
tur  &  argumctatiuc  de  mebri  ablciflionc 
loquiturlmpcrator.quali  dicatiudiccs  no 
poile  non  modovUmiu  (uppUcium  man- 
darcverii  ctiam  ncc  mcmbri  ab(ci(none. 

Ad  quanu  tc(p.Mcmbrum,a  corpore 
ab(ciilum,impropriemori  dicitur,  cum 
rcucra  non  haranimx&:  corporis  (epa- 
ratio,(cd  mcmbri  porius  fubduclio  &de- 
tm6bo,(iquidcm  ncqiiit  pcr  panescxrin- 
D  d   1  cui. 


VOLVMINIS  I.  DlSPVTATIOKIS  III. 

gui ,  auc  per  partes  a  corporc  leparari  nonobftance,conihcuic  lCcus ,  iiifamue 

aninM:  adluec» qoaminsiiiembrumab-  peenam  in  vicmio  gindii  meri  Imperij » 

{ci0um  moccretar :  homo  tamen  pro-  eamque  leuioribus  anmnnerat  paenis : 

ptcrra  non  morirur :  mors  autcm  pro-  idemque  faciclilftinianil»  in  §.x.  ll^»4f 

pnedicituiiepai:auocouasanimzacoc-  ^ubiu.mdic. 
porefoca  Necob(btfatiockdl£faAlDdsunama 

-  Adqnintum  refpon. inaxgpmento  er  etH  rama& vita hadenus  comparcntur» 

d.Llmperdtor.  dcdudo  »  commitri  falb-  vthomini  bono     honcflo,non  mintts 

ciam  a  didto  fccimdum  quid  ad  didum  chara  debear  cllc  fama  ,atque  vita:  quoad 

fimphcitec  Ibi  enim.  membci  mudk-  prinacionem  camen  vcriuiuue ,  quz  ho*  ■ 

cio&vlcimnm  fepplicBum  hadenus  fb-  minificinerofi>acoeiiic,nimaeftiUannB 

lum  comparantur,  quodficnr  hoc  trro-  comparario. 

garigrauidx  nonporcft,ne  fartus  inno-      Poihemoderelegarioncadquernnam  q^j^ 

€ens,ob raatnsdeltdum opprimatur,fcd;  expra:dicbs  gradibus  nien  Imperij  refe-  j^q^^eni 

difeendamei^vfiiiiedampaccas-iue''  lendafic » dnniiacnr  l  Veriro  tamen  eft ,  f^^^jt^ 

ijredkiis :  itaquoqoe  mucilacio  mcmbri  quodnon  fit  captcalis  pana ,  8c  ideo  nec  ^ne^  - 

non  pollir  grauidar  irrogari ,  quia  pcrfa-  ad  primum  ,nec  ad  (ecundum ,  lcd  ad  in-  f,ftttg4.^ 

oic  hen  poiiec ,  vt  pca:  doiore  aboccmn  iimum  eradum  ceftrri  dcbcac ,  hoc  pri-  ^ f 

fiuxtecM  moproMtdrcx  i!.'G^4AMn 

lif.  Q.       Poftremmn  gtadnm  meii  InqKtij  ad  itfm*  in  quapoma  releganonis  ad  infi-  . 

easdiximuslpedbrc  paTi.i«i,qua:ncque  mum  crradum mcn  \mpcrij  rcfcrmr,ad' 

lucurale  ncque  ciuUccaput  coUtmc, led  eum,  mquam,  poeiuitnn  gradum ,  qui. 

eotpodsduncaiac  ^racionem&iafii>  pcmas  cominet  n<m  canitalcs ,  &  iUas,.- 

Tpiflm-trtwgpnf-  Vnde  har  pocnx  capica-  qux  ad  exiftimarionem  folum  hominis  • . 

lesnon  dicuntur,  ii.ff.de  puhl.iudtc.  \\-  non  ad  cipids pcricnlp.m pcrrincnr.  Ce* 

cet  cxtra  vfum  iuris  qu.uidoquc  «St  ipfa:  ffr4,inquitCal]illr.uus,^a7j.«,adcxiftima-- 

tapicalcs  dicancur.  L  10^..  de  nrb.  fignt^  cionem,non  adcapiris  pcnculum  pctli— 

Jfe  nentyvdncirelegstioadcempttSiVdiBi 

tfinccumpocnafufbgarioniscapiralis  pcrpccuum  &c.. 
non  fir ,  dc  c.i  tranngi  non  pollc  ccm       i.  Idcmquc  confirmat  L2.jf.de  fubftC- 

&expedui  cil  luns  \  quandoquuiem  re-  mdtc  in  qua  I\iuius  j  pulfhcorum mduitrkm- 

guiarecft,vcderriniinibofli  nomcapiin-  ^M^imtcapkidM/SHt.^KmUmimt^^^' 

ubus  impunc  non  tranngatur  L  iS.  C  de.  c*pn4!iMfunt,ex(inAmf«nmm»n,  &  exifii 

mmfdiA  &.dicetiic infiua  in.i;^«MC.  7.*  eH,hofef},aquj & i^nk inrerdiWo :pntme- 

tkefy.  umtfauMextmtrurcapurdeciunate.ndmcd-- 

Qi]$C)j    Depcehtsinfiimicvcinmneadfiipce-'  mMwmnabdfed relegdtiones^friedkimm». 

An peemt  mum  meri  Imperi j  graduin  refenidebe-  EoceliicapetterelcgttiodiKecniturlpeBV 

mf*mie  anr,forM(Tis  no  linc  c.ufa dubiramr,qiiia  nacapirali,eidcniq;  onponitur 
fintiul fu  fcnpciun.eft in Ig  f[.denumim^ j^mdii.  \i-       3.  Ethoc  ipium  cianus  adhuc  expri- 

frehmm  tam&fiunam  pari  pa&amhudarc&ho-  mirorin  L cd»a#f./4p hiufofef.yhi  /Uci^ 

^jdlfaieininiviiamnonma^sciiarameile  debe-  canus:  td^fnnari$  bcnorum  foftpo  Im 

tiimfertf  rc ,  quara  famam  &  cxiftimationem.  Ex  dtnegatur,  qui  rti  capitdlit  damnati  funr, nejj 

sqfiraCcf  quo  diccndum  vidctur  non  minus  atro-  mtnttgrum  rtftitutifiint.  RetdUtem  Cdfttniu 

cem  eilc  pccnam  iniamix ,  atq^  vlrimum  dtmmtum  tnte&igitur  i$,cuif9n4  m»s0Hii' 

fupphcium.  fu&ipikmt»4iBmp*  Ctmtmtmmru 

Vewinniinen  hac  «tiopc  dabiBBidi  l^mim  fnimt,  mlimmm  f^ftfimm  ■ 
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Umitiitur.  Vndcpluiquam  nunifcftc  re-  detur ,  noH  tamtn  i^peiUtia  ufitsiu»  mr- 

lucec,  relegadonemnonel&penamcsu  tk  nl  MifStnk  euut^itk  mrel^gmU  t^i 

pitalenu                                     -  (Jliafidicat  Idus.  Noii  camcn  (bla  p<»> 

4.  Prsetereacapitalis  pccna  eadidnir,  na  appclbtio  capitilis  eft  de  mortc  , 

qua  cximiturcaputdeciuitatCjdcfimcntc  vci  ainiilione  cimtans  ,  vcrum  criamde 

Paulo  in  L2.fMfiAlk,mdic.  atqui  pcr  rele-  ide^aione  Sc  pieriiquc  aiiis  incciligen- 

gationcmnoneidmKurcs^Hitdedaitate»  da. 

iiquidcaliaspcrcampatriapotcrta5,qux  Rcfp  Scd  hoc  .  vt  dixi  ,  non  ohftar: 

ciuiumRomanorumpropriaLl^,  toilcrc-  nam  in  pandcdis  Florcnimis  particula 

CiuracHnirctur,  contraquamluftinianus  ncgatiua  NON  abclt  &  tcxtus  aftir- 

cox^BlaxxjkmS^RtttgMtitil^  matme  legitur  hoc  modo :  t|men 

f$t,fiUL.  pclbtio  capitalis  morris  vei  amiflionis 

Hisnonoliflatquodadulrerijpacnafic  ciuitafisintelligcndaell :  qure  lcctiono- 

capicaiis ilil.C.</c/r4i^A. pocnaaucemad-  ftram  rcntenham  conhrmac  &  idcurco 

idtn^  (k  rdeg^  L  (UMdim  tf.f.deik  mfoenib  eft ,  qoia  cexdbas  prope  in- 

qudnhid^gHjMSiil-^flf^^^tf-^^oindiit.  finicta  coniirmacur ,  celcgationem  noA 

fcieptiopocnacapicalisficdicendrt.  ef!c  ptmam  capitalcm  ,  (cd  a  po?na  ca- 

Rel|K>nd.Pnctcrquam  enim  quod  ex  oitaii  diiUngui  atque  eidem  opponi , 

iiUi>ftisle«bas:non'pcobatur;  pomam' .  e  qntbtis  auquor  fiipra'  addoxinras.  • 

acjulcerij  relegacTonem  fiiiiTe,  iatispef^  Deniqae  obiidunr  diflentietes,  quod 

cuetellacurIuftinianus,aduicerTi,pocnam  relegacionis  poena  ad  exiftimacionc  per- 

cx lege IttliadeMdult.  vicimum  fiufle luppii-  rincac  eamque  rainuat  d.  1.  cdfUdiium  it. 

dvm»CiccaimiaS'^inftitut  defiikucM'-  ff.  de peen.  pamaautem,  infamiam  itro* 

die.  Uemkx!iiSMde4diilt»(m(m4k tpuntn  gantes,  fmt  capicales ,  proptcrea  qood 

filamtemeratores  aHen^rtm  nuptiarim  gU  vita  &:  fama  pari  paflu  ambularc  dican- 

diopnnitt  &c  EcDiuus  Conftanunus  m  cur  8c  mmcem  exxqucnrur  lege    ff.  de 

Lso.CJeZ^lnUindidt:S4criUg9s^  inquic,.  mdnum,  vimBS.  Uge  S.ff.  quod  met.  cdu/i. 

ia^tidntmgUdi$fttmri9p9ttet\  atqucnanc  Ae  quia  exiftimacio  ad  ftatum  &  capuc 

poBnamirrogariiubcr  luftinianus  in  N(?-  referatiu:  lege  penulrim.ff.de  varijs  &  ex^ 

ueB.  1^4.  cap.  10.  quod  autcm  ciuibufdam  tratrd.  cogmt.  promdc  rclegatio  quoque 

legibusmitiorpcenaadulterisirrogataie-  paeiucapitaiisdiddcbeat.. 

gituri  adid  alibi  reljxmdi;  Ex  lcge  luiia  Kefp.  Verum  Kocaigamencum 


S»acnamadultcnj  capiralcm  quidcm  ftiif^  qui  cft  pondcris  :  quod  enim  poma  ht" 
C  </.  $.  4.  (ed  progrcflu  tcmporis ,  conni-  h\mx  capitalis  non  fir  ,  probat  cxpr-f- 
ucncibus  Imperatoribus ,  pcenam  ifbm  fc  d.  l.  Cdpttdbum  28.  $.  i.ff.  de  pan.  Hc 
ihde(uetndinemabiifle«acmiciocem>lo^  infi^  hmcconftac  >  quod  qui  cipiiaft 
codu$,irrogacamfuifIe.  Poftcemover6>  aflionir  poma  ,  ^iuT^uro  duium  Ro*- 
iConftantinoiegis  lulix  pocnam capita-  manorum  tollitur  d.  l.  i.ff.  dt  public  iu. 
iem,  in  vlum rcuocatam  d.l.30  &  a  lu fti-  du.  Ac  qui  uifamu:  poenam  &  laduram 
.nianoconlicmacamedeNMirC.  is4tdp.to».  pacicnr,  i  numeco  duiumRomanorom 
vt  proindeadiilKrij,  quo  cempore  capica><  non toOtcur,  nec  obid  ius  ciuitatis  aniit- 
lefuic.pa  iia nnnrdeg«io>  iedvltimnm  tit  lege  j.  f.  deSeiutw,i'qiiit.Mmtm,lnfie» 
lucrit  luppiiaum.  de  Cdp.  dunm. 

Sicedamnonobftat  A^e/0j.  i^F.  s:      Qupdautemdtdcur,  vitam&£unam 
Hi  quaica  Modeftinns :  beet  cj^dfk  Uti'  «quiparari  &  pari  paflu  ambulare  >  id 
mhfmitmmiiiktmifitiafim»^  ne,icigeneiaiicerdidum,verumnoneft 

Dd5  9c- 
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&  conrr.irium  pcrfpicuc  cuincit  tL  l  Cdpi  • 
tdluim^Spr.&^.i.ff.iUpotn.vhi  m  luprcmo 
^oenarum  grjidu  vlrimum  confticuitur 
lupplicium ,  in  infimo  vcro  gradu  paMU 
in^ami.-c  Ii;irurpcrtritum  iUuduirisaxio- 
ma  ,  Vua  & ftnu pdti paffk  ambuUnt ,  ccr- 
tisiolum  callbus  vcnun  cft ,  m  illis  (cili- 
cer ,  quibus  cudcm  cft  fanix  &  vita:  rario, 
vt  tjuojd  mcrum  luftum  induccndum, 
nonadpccium.  Dcindeluidenus  verum 
cft.Ttvuo  honefto,  arc^uc cordACO  non 
muiuscharadcbcatctlchanu,  atcjuc  vua 
iua-  Ad  tbtum  vcro  cxiftutiatio  non  rc« 
fcrtur,  nilim gencrali  ftatus fignificatio- 
ue  ,  prout  latis  arguit  d.  l.  3.  de  Senator. 
&  ad  d,  §.  ^ilius  AUtem,  At  capitalcs  illa; 
dcmum  pocnx  dicuntur,  qua:  lb.tum  ho- 
jnims ,  qui  in  libertatc&ciuitatecollftic, 
tpllunt :  fic  cnim  Vlpianus  in  L  lo.ffde  ture 
parronafus :  rcicapitolis  damnacum  licuc- 
cipcrc  dcbcmus  ex  qua  cauia  damnato 
vcl  mors  jvcletiaraamcausamillio,  vcl 
frruitus  contingic. 

Prartcrea  non  rcUftit  /.  hosaccufire. 
omnibuf.ff.  de accufattonibiu,  vbi  Vultcius, 
tlcciarans  quamam  fmt  pa-nx  iUx,  qua: 
in  lcruos  cadcrc  non  pollunt,  ficfcribic: 
Omttibtu  auttm  Ugibui  ferui  rei  fiunt,  exce- 
pu  UgelulLtdevtpriuatay  quta  ea  Ugtdam- 
aati  partts  tertu  bonorum  pubih.itione  pu— 
miuntur ,  qua paiia  in  feruos  iion  cadit  \  tdem- 
qut  duendum  efl  m  catei  ii  Ugibtu ,  qutlm  pe- 
cuniarta  pana  urogatur  ,  vel  etiam  capuis, 
qua  feruorum  paiiis  nou  ionuemt  ,fuutrtle- 
gatio.  E  quibus  pofti  crais  vcrbis  colligcn- 
dum  v|idctur ,  quod  Vv.  lcgatio  fit  picnaca- 
pitalis ,  vtpotc  qux  poems  cu;iic.uibus  c5- 
parctur  inco,  quod  ficut  illo:  ("eruoirro- 
gari  ncqueunt ,  ita  quoquc  ncc  hqc  fcruo 
applicanvalcac. 

Rcfpondct  Mulcornius  quando  Idus 
iji d l. bosaciufare^.  omnibus.  dixit ,  capitis 
pa-nam,  nimirum  relcgationem  fi:rujs 
noji  compctcrc ,  cum  non  dc  pccna  capi- 
ralijlc  j^de  capitis  diminutionc  procul  du- 
bio  lcntirc ,  qu^  quidem  ad  lcruos  rcfcrii 
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non  podit ,  qiua  nuilum  ius  nulkmqud 

exiftunationcm  icrui  habcrc  vidcantur, 
quamuis  pofcnarclcgationis  fcruis  impro- 
pric  conucniac. 

Sed  rclponfio  harc  valde  inepta  mihi 
vidctiu: :  quod  cnim  pcr  pcrnam  capiris, 
caj3italcm  mtclligat  pocnam  ,  cx  textu  i- 
plo  plulquam  manifcftucft:deindcfipcr 
posnam  capitis  intclhgit  Ickus  capitis  di- 
minutioncm  :  tum  aut  maximam  inteU 
ligit,  autmediam;  nam  minima.adcoer- 
citioncm  f.icmero(orum  non  peninct:at- 
qui  iiuxima&  mcdu  capitis  diminutio- 
iies  funt  capitalcs  pa-nx  ^.^&j.Jnfti.deca- 
pit.  dimin.  lunci.  L  2.  depuUtc.  /W/f.Proinde 
mrclhgit  Ictus  in  d.^.omnibtis.\^ei  pomaca- 
pitis,capitalcm  poenlDcniqi  cx  Mufcor- 
nij  hac  intcrprctationc  Icquitur  hoc  ab- 
furdum  iongcabfiirdillunum,  quod  rele- 
gario  lit  capiris  diminutio ,  quod  vix  quif^ 
quam  hominum  vnquam  itituit :  fi  cnim 
cftcapicisdiminurio,tum  erit,  aucmaxi- 
ma  ert ,  aut  mcdia ,  aut  miniitu  :  at  ncc 
maxima  cft,  nec  mcdi.i,  quia  ncquc  hbcr- 
tatcm  tolht ,  ncquc  ciuitatcm ,  quod  ccr- 
ti&iindubitari  iuriscft,  &prob.u  Uge  4. 
&Uge7.      ff.de  tnterdtcl.&reUgat.ne<\uc 
criampoteftminimadici  capitisdmunu- 
tio,  quoiiiam  h.rc  familiam  mutat  Jfr/f- 
gati  liifi  quib.mod  m patr  pot.foULd  l^  dein- 
terd.creUg. 

Quocirca,his  rcfponfionibus  &:  intcr- 
prctarionibus  rcicdris,  fic  rccle  rclpon- 
dcri  exiflimo,  in  d.  i.omnibus.  vcrba  ifta: 
ficut  rclcgatio:  coparatiuc  clleacapicn- 
da,  non  cxcmplariter,  quafi  dixilfet  Idus; 
KonficutreUg.ttio,  tta  etiampimascapitaUs 
ferniscomienire.  Qua:  rclpoiillo  h.icratio- 
nc  uuiatur.quod  &  lirrui  rcicgari  polledi- 
cuntur  L2.ff.qui &a  quibus  tnanum.  &  L2.C. 
defepuUhrovioUto. 

i\on  obftat  ctiam  /.  i.ff.  de puhttc.  iudic. 
vbil'.iulus  pubitcortim,  inquic,  iudtctarum 
qutcdam  capttalu^  "fmt ,  qii^am  non  cipitaluc 
capitalta  ftmt .  tx  ttbus  patia,tnors  aut  tx~ 
liium  tfl,  boc  eli ,  a^u.i  cr  i^nis  mterdiU.e, 

pet 
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f(T  hss  mmpxnoi  cxmitur  capur  de  amtdte. 
a  am  cdttra  non  exdta ftd  rtlegAttones  proprie 
dtiuntur,\bi  particulaficrfM,  ad  capitalia 
iudicia  rclata ,  fignihcat  rcleganonc  4U0- 
quc  poenam  cttc  cipitalcm. 

Rcfpondct  Mulcornius,  rclcgationis 
nomcn  duplicitcr  accipi,  ftridtc  8c  bte;  ni 
lata&larga  (igmficatione,  qua  ctiam  de 
deporiationc  pr^rdicetur,  pcrnam  capita- 
lcm  dici  polle ,  ac  proinde  m  adduda  /.  2. 
lclum  lentirc  rclcgationem ,  li  in  lacav- 
lurpetur  rignihcatione  ad  iudicia  eciam 
capitaha  rcftrri. 

Scd  &  hxc  uiterpretatio  nullius  cft 
precij :  quandoquidem  gencrJts  ifta  II- 
gnificatio  cx  Itgeluet  los.  deverb.  Stgmficut. 
quamadhoc  Mulcornius  allcgat,  erui  no 

}>oteil :  prartcreacum  d.1.2.  lclo  propo- 
ituin  lit  ptrnas  ditccrtierc ,  prxfumi  non 
dcbeatillum  vcrbo  iftom  gcnCraliligni- 
ficitionc  vfum  fuuk. 

Alij  rcfpondentdidioncm  csterAUoxx 
adcapitalu,  iedad  pubhca  mdicu  rcfcr- 
n. 

Mihiverius  videtur,  particuiam  cm- 
r4ad cxilia ,  dc  quibus  ibi Patilus  diilcric, 
reficrri  dcbcre :  etfi  cnim  relegano ,  pro- 
pric  &:accuraic  loquendo ,  non  poflit  di- 
ci  exilium  d.  L  z.  in  largiori  tamcn  ligni- 
ficatione  &  ipfaexiiij  appcliationevcnir. 
Iege4-  & S-f.  deinterd.&reUgat.Ld.^.fn.f 
de  pctn.  quapropter  fcntentu  harc  cnc, 
ca-tera  cxrlu  ,  propnc  (cilicct  &:  accura- 
tcIoquendonondTe  cxiUa,fcdrelcgatio- 
nes. 

Dcnique  non  refragatur  fententix  no- 
ftn  Lio.ff.de  lunpatrottar.  vbi  dicitur ,  m^/- 
tis  accufaitonem  ejft  um,  cuius  pacnamon,attt 
txiliumfit. 

Relcgario  autcm  eft  exilmm  L  6.  §.fin. 
ff.  de  pcen.  &c  promdc  rclcgario  quoquc  ca- 
pitalis  pa-nadicTdeber. 

Rclpond.  Nam ind.  L  to.  nomen  exil^ 
ftride ,  proprie  ac  Ipccialitcr  accipitur 
dc  deporutioiic  lege  ^-ff  de  puUtc.  htdiC. 
(jiurauis  aliiis ,  iu  iai^  &  impropriaii- 
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gnificationc ,  relcgario  ctiam  cxilium  di- 
catur. 

tiESOlVrid     T  U  E  s  1 
Sextx. 

f 

POteftatcm  gladij  menimqite  impe-  jjf^ 
num  ohm  m  Republica  Romana 
fuiile  pencs  pryfcctum  vi  bi ,  dubium  pc- 
nitus  nullum  elle  videcur:  nam  id  tcfta- 
tur  iatis  hicwlcnter  Vlpianus  in  lege  t.itt 
pr. ff.de offic.prafeci.  vrb.  vbiait,omniao- 
mnino  crnnuu  prxfcdura  vrbis  libi  vin- 
dicauit ,  ncc  tantum ca,  qujcintra  vrbcn> 
admittuntur:  verum  ea  quoqueqnxcx- 
tra  vrbcm  intra  Italiam  Epiftola  Diui  Sc- 
ueriad  FabmmCiiloncm  prarfcchunvr- 
bi  milH  dcclaratur.  Ethcctcxtra  vrbcm 
cognofcar  pnefafhis  vrbi,  taincn  criani 
cas  pornas  i:>fligii ,  qux  ccrta:  (ont  &r 
Icgibus  dcfinitrc  pcr  text.  in  lege  1 .  dt  offic.  , 
ReHorii,  legt  1  ff.de pomif.\ndeii  qaisgra- 
uioripccnaankidcbuit ,  cum  prxtores, 
prxfcifb  Vigi!um&  pracfedli  annonarad 
pra;fe6kum  vrbi  rcmiilcrunr/  drLvlt. 
ff.dcoffic.prafeH.  r^/^//.  Obrccht.  de  imifd^ 
cap.S.n.^6. 

Hancmagiflramm  a  Sucronio  Aagu- 
ftus  diciturcxcogiralfc,  nonquod  ab  iplo 
pnmitus  elfet  mftitutus,  (ed  quod  poft- 
quam  obfofcmllct ,  ab  Augufto  Impera- 
tore  rcnouatus  fuillet ,  vt  tcftatur  Diodo- 
nis  A^.  X2.  &  Eufebius  in  C/ff^cn. 

Habivcruntprarccrca  mcrum  impe  - 
rium  111  prouuicjis  Proconlulcs  &  Pra'fi- 
des.  Dcproconluhbus  textus  funtaper- 
nflimiin  L7  ff.deoffic.  TroconfuL  ( 8,  &f. 
eod.  ttt.  quibus  m  locis  VMpianus  I6tus  ita 
fcnbit:  Ctmt  plewfitmam  turtftcltonempra- 
confulbahtat  yommu  partes  tjui  Rom<t  velqua- 
fi nugtfiratus ,  velextra  ordtntm  iits  dicunt.ad 
ipfitmperiinent.  Erideomum  imperiumtnta 
proutncia  habet  omnibus  pofi  prinaptm:  nec 
quicquameftinprouiiicia,i}uodnon  ptripfum 
txpedtxtur. 
Depro^ildequoquc  prouinciorum  tcx- 
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tus eft in /.  6. §.  t.  de»ffic.prdfid.  quo  in lo-  i.7'f  d(  mtuftt  rupto &irrko  tefL 

co  idcm  Vlpunus  hic  in  vcrba  fcnbic :  nani  ib»  llc  dicitut :  JEiw  qui  deportatur, 

Qmvmuerfuproumcmregunt ,  itugUdtjlM-  non  Jlaitm  irritum  fiet  tenamentum  ,  fed 

bent,  &  in  mefallum  dandi,  potefia*  eitper-  cumprinceps  ftdum  comprobauertt .  tunc 

tmjfa  tfi.  Etquidera  dehocvix  qiufquam  entm  &  CApite  minuttur.  Sed  &  fide  decu^ 

eft,  qui  dubiter.  rtene  pumendo  y  vel  filtt ,  nepoteue ,  prafes 

^'•C-      llhid  foUun  controucrfura  eft,  anne  fcrthtndum  prtnttpt  mterlocutm  efi:  nonpu- 

prouinciarura  olim  mRcpubl.  to  ,  Hatim  feruum  paeiu  ftHum  :  licet  in 

An  Prtfi-  Ronuna  nabuerint  ius  deportandi  ?  Et  carcere  foltant ,  diUgenttcru  cufioiia  caufa, 

despro-^  quidem  quod  lixc  poteftas  in  Inlulara  recipu 

unutaru  (jeportandi  facincrolos,  prarfidibus  pro-  Scd  pro  contraria  afllirmancium  fen- 

hayue-    uijiciarum  non  competient,  cuinccrc  vi-  tcntufiiat  prirao  Itxji  quit  6.    vlt.  ff.  de 

rtnt  tui^  dcncur  icxtus  luris  nolhi  laus  dilucidi :  pi^cn.  m  qua  allcritur  ,  quod  prar(es  pro- 

depoTtu -  ctenira  in  lege 6.%.i.ff.dt interdtil  & rele-  nmax  pollit  alicui  ius  ciuitatis auferrc : 

gat.  ita.Cct\biiV\piiiuii:Deportandtcnintin  atquiper  dcportationem  aufcrtur  iusci- 

Infulam  tut  prafidtbus  proumciaruin  non  cfi  ^^^^u^i- Minor.Infitt.de  capjiminut.  iptur 

datum;  Ucet  prafecto  vrbidetur;  bocentmt-  Pr.Eresproumaa:habct  ius deportandi. 

pifioUDiutSeucri  ad  Fabium  Cilonem  pra-  i.  Cui  acceditquod,  vtfupradidum 

feilumvrbitxpreJfumcfi-.Prafidesitaqutpro-  fiiit,  Pracfcs  prouinciac  habet  ius  gladij 

utncu quotiens  altqutm  tn  ItiJkUm deporian-  d  i.  6.^.8. de offic. prafid.  atqui ncrao  dubi- 

dumputent,  hoctpfumadnotaredebeant:no-  tat ,  qum  ad  ius  gbdij  potcftas  depor» 

men  vero  etm firtbendum princtpi ,  vt  in  Infu-  candi  rcferri  debcat .  Ex  tioc  itaque  con- 

Um  deportttur ,  fic  deinde  ptinctpt  firtbere,  cludcndum  cft ,  quod  praffidi  ius  depor- 

tnijfj plena  opinione  \  vt  princeps  efitmet ,  an  tationis  competicnt. 

fequenda  fit  eius fententia,  deportarique  tn  In-  3 .  Adde  quod  cui  Ucct ,  quod  plus  cft, 

fuUm  debeat,  medio  autem  tempore ,  dum  cijion  fit  dcnegandum  quod  minus  cft:. 

fcrtbitiir ,  lubere  eum  debct  in  carcere  ejfe.  Acqui  prxfidi  proumciarum  cribuitiir  ius 

Sccundo  idem  quoquc  probarevidc-  da:idi  m  mcrallum  d.  lege  6.  §.  S.  igitur 

iwz  Lt.tnpr.ff.  quando appclUiid.  cumshxc  ci  non  dcneganUum  crit  ius  dcportiii- 

fiint  vcrba:  Siquidem  in  Infulam  deportan-  di. 

dumadnorauerif prafis prouincta ,  &  linpera-  Caftcrum  ,  ctfi  harc  poftcrior  opinio 

tortfirtpftrtt,  \t  dtportttur :  Vtdeamus,  quan  ■  fpcaoiis  admodum  nitarur  rarionibus : 

do  fit  prouocandum  .  virum  cum  Impnator  mihi  raracn  pnor  illa,  qua:  &:  coramums 

fcripferit,ancumetfcrtbtrur,  &putemytiinc  cft, opinio veritati  magisconronaeflevi- 

efie appelUndum ,  ciim  recipi eum prafes  tubet,  dctur ,  proptcr  textus admoduni  perfpi-- 

fententiaproUulmperatorifertbendumvtde-  cuos  lupra  ordinc  rccenfitos:  quos  ctfi 

porietur.  Franc  Hottom.  Itb.s.ebferu,cap.t2.\ize:\\x- 

Tcrtiura  rundamentum  ciufikm  fen-  dcre  conctur  ,  quod  cxaudiri  dcbcant 

tencia:eftini.?.§./.j/;  </f;>ar««.  mqua  fic  de  co  prxfide  ,  qui  fubicdas  imperio 

Vlpianus:  Confiat,  pofiquam  deportattoin  fiio  inlulas  non  liabeat ,  &  ideo  in  in- 

locum  aqua  &  tgnis  tnterdiiltonis  fucctfiitt  fukm  dcportarc  lacmcrofos  ncqucat  j 

non  prius  amtttere  quem  ctuttatem,  quam  repugnat  taracn  huicinterprctationige- 

frtn :  eps  deportatum  tn  InfuUm  natueiit,pra  -  neralitas  fuperioriuni  textuum ,  qui  indi- 

fidem  entm  deportare  nonpoJfe.nuUu  dubitatio  ftinde  I'ra:lidi  prouincurmn  ius  dcpor- 

eii-  tandidcncgant. 

Qairio  fadt  infiiper  huc  tcxtus  in  lege  Nec  vaide  raouct  adducb  kxfiquit^ 
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4.    vlt.ffJe petnit.  Rcfpondcc  enim  Hen-  coiicefrum     §.  i.  ^ adl  Cornd  dtfic^riK. 

tic  Boccr.  ex  infcriprione  ipfius  legis  (atis  Hos  vcro  magiitr.ims  non  'tnwXc  cclligi- 

liquere,perprxfidcm  ibi  lignificare  pro-  turexM</fw§./. 

confulemjqui&ipicgcneraliprxfidisap-  Idcm  quoquc  cxrorqucrc  conan- 

pelbtionc  continctur  Li.ff.  dt  tffic.  pmfidH  •  tur  ex  l.Ji  prafis  i2.ffde  pauii. 

■Hunc  a.  maius  impcrium  in  prouincia  Qujbus&hocaddunt ,  cjuoJmenim 

habuilIe,omnibus  poft  CxGu:em,tcftatur  impcnum,cum  non  con»pcuc  lure  m.i^-- 

LS.ff.de  offic.proconf.  ftracus ,  priuatis  quoq;  compctcrc  po!m. 

Mihi  vidcturnonredccxealcgein-  Etdeniqiic  (vtx  opinionis  fundamcn- 

.fcrri,quod  prxtcs  habucrit  ius  deportan-  tum  in  eo  conllituuncqiiod  lcgACus  prc- 

di ,  quia non  (equitur,  potcft ius  ciuitatis  conlulis,qui  magiftrarus  non  cft , cu  pro- 

aufcrre,ergopcrdcponationcm  aufciTe  pnam  iiuilHidioncm  non  lubcac ,  mc- 

porcft :  pliircs  fiquidem  modi  lunt ,  qui-  rum  impcrium  (ibi  vindiccc. 

ous  ciuitas  aufcrtur  ,  quam  dcportacio;  Scdhxcopin:o,qu.anttu-nuis  pl.-.ulibi- 

vitiofcigiturccncluditura  pofitione  ge-  Iisvidcatur,rcfcliirur  .ipciTc  per  rexcum 

ncrisadpoficioncm ccrcx  &  dccermina-  i«/./.^«fc(>^f.y>r<f,'W.vbipriuatusopponi- 

cx  Ipeciei.  tur  ilii,qui  habec  r.icrum  impcrium. 

Adlecundum  expcdica  cft  rclponfio.  Ncchuicrcpr.gnanc  fuiubmCiita.in 

Non  n.qui  ius gladii  mcrumquc  imperi-  conrr.uinm  adduib.quibus  ruibfcci  ;n d. 

um  obtiiiet,protinus  lingulos  atque  vni-  tr.de  lKrHd.pKrt.\.cj  q  t. 

m'rlbs  mcri  imporii  gradus  habccprxfcr-  Conftar  igirur  c;.  h;?clcnus  didlis ,  mc-  jy 

lim  cum  aliquid  ad  ius  gladii  &  merum  rum  imperium  in  vctcri  rcpubL  Romana 

iniperium  peninens ,  nominacim&cx-  ncmincmh.ibaillcnilimagiftracum :  fcd  nteri 

prelleexcipitur,quodci,cuiiusgladiic6-  anne  raagifttacus  impcrium  merum  ahi  fni^,^ 

pecic,dencgatur,vt  ius  dcportandi  pr.cfi-  delcgarc  iJ,:  dcmandarc  pocucrir,  qu.cftio  pg^f 

diprouinciarumdcnegarifupra  luculcn-  cftdifticilis.ncc  lariscvpcdic.x.  leoari} 

ler fiiit  oftenfum.  Eqnidemiurcciuili  luftinianco  non 

Ad  poftremum  rcfpondctur ,  in  ilhB  pocaillc  hoc  impcrium  dclcgari ,  propriu 

•qux a  Ipccialis lcgis  dclarione  dcpcdenc,  cft colligcrc  ex Ug.  i.  tn pr.ff  de ofjic  enis  cui 

iion  procederc  argumcntum  a  maiore  mMidaraeJIiuri/diiiioy  \  W\h.rcyToponnot 

ad  rainus,fic  vt  (i  m.aius  alicai  lit  concef-  rcgula  quod qiucunque  (pecuilirtr  a  lege ,  vel 

(iim  ,  cidem  quoqueid  quod  minuscft,  SCto,vt[prmcipum  lonjlitutione  triuuinttur^ 

conccflum  intclligatur  ,  vt  pluribus  dc-  Tnand4taiini/dt!lione,nontransfcr4ntur,  b». 

moftraui intrall.dt interpretatioiuiiiris c.ij.  tufqueextmplumcrimtnaltifubtjiitur  tn  isdi- 

Sed  de  Iiac  qu.Tftione  vidc  qux  dixi  m tr.  dio :  &  ideo ,  ait  Papmtaitut ,  errarc  vtdemur 

deiurisdtclpart  i.c.j.q.2,  magi/lratiis,qui  cum  p^i6lici ludiaj  exerano- 

Hoc  porro  mcaun  impcrium  annc  in  ntm  ha{>eant,lege,velSCto dtlegatam,  [  vetuti 

Antmpe-^  Republ.Romana,aliquando priu.atus ha-  legem  luhamdeaditlter  is  ,  &fiquifunta!i£ 

riH  meru  buerit.non  lanc  conuemt  intcr intcrpp.  fimiles )  lurtfdiilionem  fu.xm  maiidant. 

tlim  ha-       Affirmatiu.r  n.patrocin.intur  lacob.  i.    Quin&:cxprc(lc  Vlpini.mus /» /. 

luerint  Cuhcias  is-obferuso.ii.olf/eru.^o.&adl.S.ii^  6 pr.f.deofficprocon/itl.  fc:ih\z:  ncmincm 

^'^ff»     ^S.ff.detranfaH.CibocMsi.diJput  s.Sdpio  poiregladiipotcftatcm,llbidjrani,veIcn- 

frimi?  CcnuldetU}ifd.lib.j.c.i9.hocct.deiurifd.c.i.  ius  altcrius  coercitionis  ad  alium  trans- 

n.ip  &c.  j.n.iS.  ferre:  idcmquc  rcpccic  idcm  luriscoful- 

Mouennirximprimisco,quodqux-  nisin  l.nemoyo  deR.lur.  Ec  hoc  quidem 

ftoribus  p.irricidii  merum  impcriu  fucrit  de  mre  luftinianco  dubiujn  rccipit  planc 

£  c  nullum: 
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imUiaiK  uueacamlbeRidine  hedicfna,  licacominictuncur,intere(Ie  non  pocexu»^ 
aiminenim  imperium  iuce  maeiftratus  libcrum  tibi  fit  perfonis  difcrctis  Sc  ido" 
compctat,nec  amplius  k  fpcciali  lcgis.vel  neis  viccs  tuas  committcrc.  Ita  tamciv 
principis  dclc^aticnc  dcpcndcat,  qwiin  vc  quod  fi  ces  taiKi  eft,con(ulere  te  deb^^ 
caecera,  qua:  iure  magiftraciMComjpcniii^  Niflfoctecan&icagFniesiim»  qoodfil^ 
delejStci  ac  demaodaci^ueac  ,  dabicaxe  pExfentiacua  non  poflint  commode  cer^ 
nonTic(  t.  minarL  Qupd  fi  itaquc  iure  Canonico 

De  uire Cauonico  res concroucda  eft:   regularicer  caulac  mcn  unpcru  delegari 
non  cmm  dciuut  lurifconfuliiemineiitiC'  poifent jiitiflnipooiifacncNnifttcim  per- 
fimi,qiiihoc.iiire  merum  impcrium,  ac   mitterctin cafu firroitari&vei nec»ffilf 
criminalcm  iuriK'.ic>ioiHm  c^c!n.ind.ui   mcriun dcJcgari iir>peri«m.  *.,^\ 
polfc  ccntcn'.l.iuc. Etica LcngovalL^riM-       x.    l«iem  coUigituc  quoqueex  ia^ .  , 
T:fiht.pMf.j  c^».rf.PluUp.  Nlatth.  lai-o.   Clm dtJkttdeMfonwtxm  fpccie  pcrs 
mldeKJar. iUrMt^m.4J^^»S-V*&^  niictit  caulam  inquilitionis  aduerfus  he^ 
Hcnning  Godcn.f  or^/./^-n./^.  rcticos  dclegari.  Qupd  ncn  ficrer ,  Ci 

Quam  lii.in^  lcntcnti.im  mulris  i;»ris  giiUnter  & ipfa  iure  dclcgan poftci.r:^ii^ 
Canomcirationibus  conbinuiri  putant,  3.  Qiun & alias pro  rcguu  obftnii|ij 
pcdccdm  v.eam  fimdari  apinantor me»  tiir,quc>dius.Canoniciiro  aiureciliilL«in' 
mAnhk^ofdtH.extradt.Taptmb.up.qupd  caufisprarllrrim  t*^:  yjvOjonibus  Foren-* 
fiiem.extradeojfu-.  ttui  ordm.up.vbhn.  ne  fibus  ,  diicrcparc  no!i  pra-lum.-irur^ 
(iericwveiUoaaJm  injexi  (ofit.fUtm.  d«  fcd  diiicrcnciam  allcgauci  ^  pcobatiqi. 
§jfc.  n^bturii.mfext  (dftt.  nqtu  iteaifitr^u  eios  incumboL  lamTCCo  vt  q^je^Kni^ 
tivne  Ec(teJu(iem.tJiJ.  itktmie.€tifJuaJi  hos nlaiius coiiftabk,  aallft  eft ,  qooa4^ 
fiffic.  vk/trii.  prxfcns  negotium ,  inter  ius  ciuilc &  ca,^ 

VerumquodncciurcCanonicomeru    nonicumdilcrcpantia:  proinde.i  qucm- 
iroperhim  poflttdelcgan,  commiinis  fc"  ^lmodum  iuce  duiU  mccum  im|wcaiim^ 
reopiniocft  ,  ati]ueita  ftamuntDi'i.\cuS'.  &iun(2hdiO  criinthdis 4]e!egad-nfii|iisi 
CouArruui.^^  /. rrfr  Re^n!uT.:o.  I.-icobus    um ;  iraxjuoquc  ncc  iurc  C^.nonico. 
hicnoch.  Mi)itr.tuJrc.quxJl.s4  Obrechcus  Contraharopimomsfundamei 
demr^SiS,  r^p.  /.  Giphan.  sd  i.70  de  Reg.ltir.  fidcraui  &  quam  panim  anc  nifait 
Fachin.f.(0itcr  ff.  Kiulcornius <j!r itfr/y?;&  poiicum confeiani^i ^ 
num.iji  SdpoGcin^l.ftl.^  ijp  2p.}'\.iuh.    capi  n^. 
Sccph.un      c.iS.  nu  6S.  FunclameuiaauT       Hxcipiu.tT  rimcaa  Uipcnrri  rcgulaca-. 
tcmhuiusopiuionisha:ciuuc.  rusncccllaria:abfcntix,itavtfiis,quirac-' 

I.  Primo  enim  ,  camiore.Canonico  mro  obcinec  impcriom  ,  poisic  iUud  f» 
nominatim  atque  cxprcfle  pcrminatiit  proficidan  r ,  mandare:  iw  Papinianus» 
dclcg.-iro  Pap.v>,cx  caii!ainfirmitaci«;,\  cl  a-  at d.l.i. ff.de cjfic  eim.cuitnjindatAtft  mijdiS.  ■ 
liaqualibcr graui  cauta ,  mciuui  impcnu  Vbi  itaicribic :  U  tdeo  vuietitur  errdre 
&  iuriGiidioncm  criminalem  delegare,  gifiram,ifiucititifiM^m^hetemexeram 
(eqaiKttfindev^abidtec.  impcriumme-  tmeniJegtvtlSCt9deyptmim'iftiti$itm 
rum  atq:  crimin-alcm  iuritdidioncni  <ic-  fu*ni  tnaudant :  buim  ret  fortfj^imum  ar^u^ 
Icgari  &  m andan  non  polIc.lta  vcro  pon-  mttttutn ,  ijuad  lege  lultd.de  vi  Henunattm  C4* 
tirex m  fan.fi pr9dMi'mej  extrJe efc  &  tietUT,nk,ciii9b^itexereitkjpefet  um.J[ 
ftt.  tudic.delegat.  Si  pro debihtate  vel  pro  prtficifnatur tmmdan.  SeXtditerttaquemiilt^ 
quahbctah.igrniii ^  aiif.i ,  vcl  neccflltarc  dariptterif.qiutmfiidtefieeieperiLKznoAw^ 
ua^hiviis  caiuii^<^u«cibui(:dc.^^iig-  tcra  huius  gtccpcioms  in  co  conlil^ir^ 


Db  lv"R/5Dicrlc 

•quod  ncceflariaiablcntia  impcdutur  ma- 
giftratus  ipfemet  merum  cxcrcere  impc- 
riumatquc  m  facincrolos  inqiurere&a- 
nimaduertcre:  Rcipublicarauic  lummo- 
pcre  interiit ,  inquilitionc  i(i.\m  ScAimn- 
aciucrlioncra  nonimpcJiri,  ncciiitictri. 
}8.     Scd  vtrumiic  &  alix  fint  quxdam  cau- 
Anprs-  Gc.obquasccnlimiliterpcrmittitur  nic- 
terdb-    rum  imperiu  dclcgatc  f  Controucrtitur, 
fintUm  ncc  dclunt ,  qui  arbitrantur.ctiaproptcr 
^ilUfint  ?  infirmitatcm  draducriam  valctudmcm  c- 
ius ,  cui  mcrum  imperiumcftdcmanda- 
rum,id  dclcgari  pollc.  ^ 
Mouentur  prnno  paritatc  rationis,quia 
non  minus  inlirmitas,quam  ablcnicia,ob- 
llat cxcrcitio  mcnimpcnt. 

Ptodncunt  ctiam  pro  hac  opuncne 
tcxtumexcpro  delditjne extra,dc  offu.  & 
petcftatemd.  delegjt.  Nam  ibi  pontircx  fi 
prodcbiIicareinquir,vcI.iIiaqualibetgra- 
ui  caula  ,  vcl  nccclsitatc  tractantis  caufis, 
quxtibi  a  lcde  Apoftolica  committun- 
tur,intcrelle  non  potcris ,  libcrum  tibi  lii 
pcrionis  difcrctis  &  idoncis  vices  tuas 
ccmmitterc. 

Profcrunt  pritcrca  legem  licet.  ie  re- 
upt.  qmArbitrto,l.2. §.fin.  imcl.  L  fequent.ff. 
de procurAtorib.S.item  Injl.  de  exctifuion.tut. 
1.  non  folum ff.eod.  tit.  qui  b  us  pr  o  bari  au  - 
tuinaiu  ,  mcrum  impcRum  cx  cauiain- 
firmitatis  dclegari  polle. 

Vcruntamcn  contraria  (ententia  mc- 
liori  fiuidamcnto  inniti  vidctur.quando- 
quidcm  ccrti  iuris  cft,  merum  impenum, 
non  nifi  Ipcciali  iurc  compcterc ,  ciq;  tri- 
bui,cui  nominatim  atq; cxprcile  aprinci- 
pcconccllum  Ricrit. 

Infuper  in  i.i  ffde  offic.eiiu  cui  mandatefi 
iuriJ3i&.  reeulaproponitur,  quod  ea,  qux 
(pccialiterlcgc  ,  vclSCto,vclprincipum 
conftjtutionc  tribuuntur ,  mandata  iurif- 
didionc  non  transfctantur  ,  Sc  idcirco 
publici  ludicu  cxcrciiio  dcmadari  nequc- 
at  :  lubiiciturdcindcrcgul.vhuicmconti- 
ncnti  cxccptio  ,  caula  fciiicet  abfcntir: 
qux  cxccptio  contirmat  rcgulam  in  cafib. 
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non  cxccptisi  ica,vc  qui  cafus  pr.rtcrca  cx- 
prelle  exccpti  non  reperiuntur,illi  lubilU 
regulacomprehcnliuirclligantur. 

z.  Quin  (Sc  rtatim  lubucitur  :  non  ali- 
ter  itaquc  inand.ui  poflc-  iurilcli(ilioncm 
criminalcm  ,  quamli  magiftratiisabcirc 
ca-perit:  prohibci  proindc  lCcus  cxprcilc 
impcriuin  mcrum ,  cxtra  abll-iuia.*  caluin 
mandari,  qiia  cciam  prohibitionc  omncs 
ahas  caulas  cxcludcre,manilcllil5imu  cft. 

Atquc  hanc fcnccncum  non  parum 
confirmac  l.2.^.qHemitjfetiio  ff.de  Vdcat.  & 
excuftt.muner.in  qua  V!pianus,f(»r^w»,iii- 
<^uiz,debiiiraj  eorum  muncrtm  excufttionem 
prd/{at,qu£  tantum  corpore  implenda  funt^ae- 
terum  qut  confilw prudentit  vm  obiri  poffunt^ 
non  remitttintUT.  lam  vcro  mcram  impc- 
numjCiulquccxccutio  ,  vigorcm.inimi 
pocius  &  prudcjuiam  dclidciat ,  quani 
corporis  laborcmaucfirmitatcm  virium. 
Proindcdcbilitas  &  infirmitas  corpons 
abcoexculationem  non  mcrctur. 

Etlonc  diucrlifsima  ratio  abilntix  & 
infirmitatis :  Cum  cnim  ad  exccuiioncm 
mcri  impcrii,non  tam  labor  &:  vigor  cor- 
poris,qium  .inimi  inrcgntas  delidcrecur, 
idcircocum  ha'c  in  cgrotis  quoq,clIc  jio- 
tcftnoncritcorporisinfirmitascaulaluf- 
ficiens  &:  idoncamcri  dcmandandi  impc- 
rii:at  qiiiacxccucio  impeni^prxlcntia  i!e- 
fidcrar  magiftratus,idcirco,ll  .abcllc  coca- 
tor  magiftracus,  iuftifsimah.ibctcaufara 
dcmand.uidi  iunfilidlionem ,  ne  interim 
dijiplcabcft,  pccn.irucxccutioncs  diffc- 
rantur,q,vt  cx  moJo  didis  patct,n6  dilfc- 
runtur,quadoaducrfavalctudinc  bbont 
magiftr.itus.  Pra'tcrca  q>  dicicur ,  vbi  c.idc 
raci  o  eft,ibi  quoqi  idc  lus  conftitucndum 
eflc.id  non  proccdit  in  fingularibus  &:  ex- 
orbu.intibu5,  rcccpris  cotra  comunisiu- 
ris  rcgulam  l.qnoi  vero.ff.  dc  II.  1.  quod  contra. 
ff.  de  Reg  lur.M  contra  iuris  rcccptum  cft, 
quod  mcrum  impcrium  ]>otcft  mandan 
uicaluablcnti.r  d.l.i. 

Notan.lum  prartcrca  ,  etfi  cx  caula 
infirmit.in5  nou  pcrmirrarur  mcruin 
Ec  1  iropc- 
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iinpcninianclaii ,  non  tamcn  proptcrci 
dittcrn  cxccutioncs  pccnarum :  tum  quia 
impenum  merum  excrccri  ctiam  ab  co 
potcft,qiiiaducrIavalctudmc  laborat  ,vt 
iliiotl  non  corporis  vircs ,  Ccd  animi  vigo- 
rcm  flcfidcrat :  tum  cnam ,  cjuia  li  &  ani- 
miinfii-mitatcita  laborct ,  vt  non  pofllt 
cxc4]ui  impcrium  fuoquc  fims^i  cmicio 
m,igi(lratus,tum  in  locum  infirjui ,  fi  poc- 
narum  exccutioncs  dilationcm  longio- 
rcm  non  patiantur,alius  aprincipc  fubfti- 
i\ici\A\x^i:x\i,vg.ltgfitongiw.ff.  demdu.  id 
qucd  Caroliiia  c|uoquc  conilitutio  cri- 
min.Jis  arnc.2.  Iiis  vcrbis  confiruiat:  Sq 
offr  dus  gefcbiiht ,  foU dtrfelbe  odtr  dieftlltge 
mdtre  tiig  ulse  rerftnen  zju  Btfifz.uttg  dts 
Pe:n!uhenGertcbts^a»  jhrt  Stadtordnen  vnd 
btfii  liitt.mU  vv!ffen  rnd  ^*fft:n  des  oberrich' 
ttts. 

Quibusitapra-mifTis.noneftdiflRcilis 
^"'^  adcoiitrariafiiutbmcntarclpcnliOjqua: 
eaujaal/-  ^.^j^^  diiVolaimd.tr.dt  luttfd.  part  i.c.2.q.6, 
■'.  Cartcrum  cum  ex  d.l.i  ff.  dt  offic.  tiiu  cui 

ipjff^     inandatatnitmfdiciio,  luculciitcrconftcr, 
mtrum^  iinod  in  cafu .ibfcntix caulas  mcri  imperii 
ImptriH  jj^.[^.jTjj-e  conccdatur,  quxritur  porro,an- 
**  ''^      nc  hoc  Gifii  iplum  mcrum  imperium ,  aii 
cius  duntaxar  cxccuno  dcmandan  per- 
, mittatur?Hoc  poftcrius afierit  Autor  no- 
mande^  fter,cui  adftipulantur  CnucM.t.quaft.Pa- 
^       j>in./.i.ff.dtoJ^c.iudu.Eaiub.  n.s.  Bolcgnet- 
t\x%mcad.l.i.n  //7.  Menoch.  marhitr.mdq. 
74-  num.4.^^''s\i\\.z.mificU  9.  Mufcorn.<i< 
tur/fd.n.ijs-  Ofvv.ild.  Hilli|t!;cr//6./7.f  J./if. 
Cc(  ftatucntcs ,  in  propofito  cafu  non  lus 
cxcc^ucndi  ac  merum  ipfum  impcnum, 
lcd  lolam  caufarum  crirainalium  cogni- 
rionem  mand.u-i,inquanifi;ntcntiam  va- 
riis  adducuntur  rarionibus>  quas  reccnfui 
&  pondcraui  tndtr  C2  q  S. 

Mca  hxc  cft  lententia,quod  cum  in  ca- 
fn  abfentia- ,  cau/xmcri  Impenidcman- 
d.intur,ipfum  mcrura  Impcrium ,  &  non 
nudam  duntaxat  cognitioncn>,dcmadari. 

Vtitaft.ituam  mouetmchxcrario,  cji 
eatceptio  dcbeatcilc  dercgula,fic,vtquib. 
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in  tccminis  loquitur  rcgulajiifacm  in  ter- 
minis  cxccptio  quoq;  loquaiur.  Atqui  rc- 
gula  in  iLi.de  offic.ettu  itumandtfl  turtfd  c6- 
cepta  cft  de  iplo  mcro  impcno,  feu  de  cx- 
crcitionc  mcriimperii,^indc  &  cxccptio 
dccodcconcipidcbct.  Et  quis  obfircro, 
ignorct,cxcrcitioncmpublici  iudiai  ma^- 
xime  in  imperio  mcro  ciusq;  cxercicio,  q> 
cofiftitinanimaduerfionc  in  fuiincrofos 
homincs,pofitam  cllc  .'Qupcircainfalli- 
bilitcrdicaidumerit,  ipfumquoq;  meru 
impcriii  f'AC.iufa.ib(cntix  ddcgari  poilc. 

1.  Quin  &  ratiovxccptionis locum  iii 
impcno  mero  arquc  libi  vmdicat :  idarco 
n.ablenri  magiftr;uui  pcrmittitiu  delcga,- 
re  exercirionc  publici  ludicii,  ne  vidclicet 
executio  pccnaru  diunus ,  fecusatq;  vrili- 
tas  pubUcapoftular,dirtcratur:at  iinpcnu 
maxime  vim  fua  cxcnt  in  cxccutionc  poe- 
nar&inanimaduerfioncm  hommcs  hici- 
ncrolos ,  fcd  de  liac  cotrcucrfiaalibi  pro- 
iLxiusdillcrui. 

Illud  ccrnlHmum  eft,&motoriatorius  Ht.l. 
Gcrniania-  confuctudinc  ( dc  quainfiniti 
teft.onturDodlorcs  jcoprobatum ,  q^cri- 
minalis  iunsdidio  &mcru  impcriu  hodic 
lurc  niagiftr.it'  copctat,nccamplius,vto- 
Iim,cx  Ipcciali  lcgisdclcgationc  dcpcdcat. 

Eienim  cxpcrientia  tcftatux.in  imperio 
Romanorcccprum  vbiuiscftc ,  vtquam 
primuni  quis  infimo  criam  magiftratui 
prxficitur,nocip(b  ftatim  in  impcrio  fiio 
fiibicdlos  ius  ammadutncdi,  ob  facinora 
admilIa,confcqu.uur ;  ita  vt  ficut  impenu 
nuxtu  &:  ciuilis  lurifdidio  magiftratui  ad- 
hxrclcut,  ita  criminahs  Iunfili(iio  &:  m&r 
rnm  impcrium  cidemadhxrcat. 

Et  quanquam  non  omncs  magiftratus 
habcant  fuprcmum  mcri  impcrii  gradu , 
Nullus  tame  cft  magiftratus,  qui  116  qua- 
lemcunq;  facinorolbrum  cocrcinonc  & 
infimum,ad  minimu,  gradii  mcri  impcrii 
obrincat,itapoftAzonem,Alci.uum,B'o- 
dinum  ,  Miilcornium  ftaniit  lioccrus  dtr 
lurtfiL  cap.  6.  Ro ibadi ;» proit£u  (imh  tt:.i. . 
tmn.si^ 

Hiiic 
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Hiter»  F.     Hinc  licet  dc  iurc  noftro  cjuili  Iiifti-       Excipiturabhacregula  iurididh  alicut 

nianeo  conccflione  onimmoda:  itcmcj;  infcudiiconcclla:l\ecn.noncumulativc, 

An(o<ef-  pleniffimar  iunsdidtionisex  plcrorumcji  fedpriuatiucdata  intelligitur ,  propterea 

fioneple-  lcntentu,mcrum  impcriuiTi&  criminalis  quod  fcudum  uillar  viiislrudlus  obtincac 

ni^itn*^  mrisdiclio  non  coiuincatur  (dc  quo  pro-  tit.2^.S.vUimMb.2,ft!ud.  vfusfrudVus  autcm 

9mntmO'  lixcdillcruiinixpecitato/rrf(7.  concclKis  ad  iolum  vfumfirutkuariu  pcr- 

iU  luru-  ptrt.ix.i.f  }.)  t.imen  conftaiis  cll  Dd.(cn-  tincat,ad  proprictarium  veru  non  itcm. 
dt^lienis  ccntia,  hodicrnis  nofbris  moribus  cocella       Deinde  a  lupcriori  rcgula  cxcipitur  iu- 

etiame-  omnimoda  &  plcniiTima  iurisdiclione,  risdichoahcuipcrpriuilcgmm  concclla: 

nmtm-  ctiam  merum  Imperium  cocclUim inrcl-  hanccjuippe  nonintclligicumalativcjfcct 

periu  con  hgi,ied  vidcqua:  ditti (unt  in  Tefolur.d.i).}.  priuatiuc cocellam,  autor  eil  Menoch.ia 

ttneMur?     Ampliat  hoc  &:  extendit  autor  nofttr,  loco  ab autore  alleg.ito. 
Qua:. 41  icavtetiatuncmcruimpcrium  coccftum  Inkipcrc\cipituraprirdii£taregulaiu- 

An  cocef  intcUigatur,c|uandoahcui  caftru  cum  pcr-  risdictio  dc  ccrtis  duntaxat  quibulda  cau- 

yi  *hciti  tineniiis  &: adhqrcte  iurisdi<ftione  k  piin-  fis  concclla:  conccilionc  n.fpcciaUs  iuris- 

cuflr9ce-  cipcconccIIimicft:quodtamcnrideiure  didionis ,  intclligitur  derogatugcncrali,- 

featurei-  noftro  ciuili  luftinianco  &n6dcmorib.  quarcompetitalii  ;itavtilleiolus,cuic6- 

dem  m»"  hodicrnis  qu^ftio  c6cipiatur,minimc  vc-  cella  cft  iurischdio,  iftarum  caufarum  co- 

rum  tm-  rum  cxiftimo :  eiusq;  contrarium  allcrui  gnitioncm  h:ihc.\x,arg.l  So.de  reg.mr. 
periu  cen  & dcfcndi  in  dtTa£l.parr.i.c.2.q  2.  Exdpiunt  deniijj  lurisdid^ioncm  ahcui 

cejfum?       His  incidcntcr  mbncdit  autor  noftcr  coceilam  pcr  taxatma  voculam  duntaxar, 

Qux.^z  controucrriam.  Elegantc  lanc  &:  chfficilc,  vt  fiin  aliqiu  auifatcy«/ialicui  de  caula  a- 

Am        anneiurisdidioapruicipeconcclla,  cen-  hqua  ccrra  iurisdidio  conccdatur:  quia 

dtitio prt  icatur  cumuladuc,  an  vero  priuatiuc  con-  diciio  taxatiua  S  o  L  v  s  vim  excludcncli,a- 

fumatttr  cclla.  ftringcndi  &  Ihnicai^di  habet /.  r/r.  C,  A.flL 
prtuattve     Ad  qna  quarftionc  coinchus  intelligc-       Mihi  lanc  pofteriorcs  ifta:  trcs  hmita- 

an  cumu  dam,diccndu  eft,quid  namlitcumulativc  tioncsvaldcfunilulpedlx,quiafohdara- 

Utiveto-  &  quid  fit  priuativc  iurisdid^ionc  conce-  tione  non  innituntur,&rationes,in  quib. . 

cejfai     di;&^/tfi«r/vrdiciturc6ccdiiunsdidio,  noftra  fundatur  regulainiftisquoqicafi- 

quandolwc  conditione  conccdirur.vt  fo-  bus  locu  habcnt,ita,vt  exiftimem,eifi  pcr 

UisaccipicnscamexercerepolTit,  nonct-  priuilcgiii  iurifdi<lrio  ccrtar  ahcuipei-fon^ 

iam  pnnccps  conccdcns.  Cumulattve  ve-  hicrit  concefta ,  &  de  cerris  duntaxat  qui- 

ru  iurisch(5tio  conceditur,  cum  it.i  concc-  buQa  ca»ifis,adliibita  ctia  patticula  taxari- 

<iitur,vt expedireeam  po(nt,&: conccdes,  lu :  non  tamcn  prxfumendum  clfe  prin- 

&  is,cui  ea  conccditur,  Mcnochius  in  lo-  cipe  conccdcntc  voluiilc  mniclictione  ic 

co  ab  autorc  citato.  priuarc,  eamq;  in  aliu  priuativc  trasferre. 

Depropofitaigitur  quxftione  h.Tc  te-       Etfi  ohm  meru  imperiu  non  potucrit  LtterdG^. 

ncda  cft rcgula ,  c\> \n  dubio  iurisdicflio  no  mandari  &:delcgari,vt  fupra dcmonftratu  Qipc.^j 

cenieatur  privativc,fcd  cumulativc  coccf-  fuit,  hodic  tamcn  notoria  Germani?  no-  An  meri 

Cl  Cuius  rcguLr  hxc  cft  ratio,  cp  in  coccf-  ftra:  confuetudinedelcgari  pollc.dubium  imperiu 

fionc  iurisdictionis  {empcr  autoritasco-  noncft,ciun  vtoftcnfum  fuit,n6amphus  hodieptfi 

cedeuris  illxfi  incelhgatur  rc(eruata,&:  g>  cx  Ipeciali  Icgis  dclarione,  fcd  lure  magi-  fit  mtm* 

iQgencrahlcrmoncnocomprqhendatur  ftratu5c6pct.u:oraniaver6illa,  quaciurc  dtrif^ 

loqucntis  pcrfona.Et  cp  dcnK|;iurisdi£tio  magiftratus  compctunt,dclcgaripoiTunt, 

oilib.principisjiurcluperioritaris  inhqrc-  pertexr.in I.i.in pr.Jf.de offic. eim cuimand  eit 

at^itq,  in  co,tan^  iii  origiuc  conlcructur,  turitd.  h\  co  lanc  autori  noftro  alVcntin  no 

Ec    5  p«lluiu, 
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QUL44.  polfum.cjjftauutjCtiainrvouomrcnoftro  fub  thcfi  liac  rf./»r.D,rcie<ftum  fuit,  &  pio- 

]^„ouo  cuiili,cauLis  mcn  unpcr.  delcg.ibilcs  dfc.  lixc  tcfutacum  in  tr.de iUTud.pArt.i.i.2  q.s-  „0„,ctfit 

iure  cimli  Aducrlatin  cnnn  illi  grauUrmie  tcxtus  in  Ca-tcru  cum  hodicrno  iurc  confuctu-  jfig^^ 

luftmta'  ^^-  '•ff''^'  ojji(.fius,i\wS£  cum  nullibircperia-  dinario,  vt  didum  cll,meru  hnpcnu  pof-  ? 

fie0  pofit  tur  iuJ^e  icnpto  mui.itaac  corrcda,  adhuc  fu  mandari.quartirur,  uru  co  madato  co-  xjrrwE 

vitru  im  v  igerc  intelligitur  LprACipimus  C  deappeU.  gnico  duntaxat  aii  vcr6  &:  cxccutio  dcma- 

perium       ^^^^  luicCj  autori  nollro  p.«rocuutur  data  vidc.itur,  (5:  qi  tam  cognitio  qu5  exe- 

madari''  *^fg  f  vmt.C.  qui pro fua  lurud.  ad  qua  non-  cutio  fit  demandaca ,  verius  vidctur,  quia 

nulli rclpondcr, eam  in  Ipccic  dc  delcga-  racrum  inipcrium  maximc in  executionc 

toptinapiscllc  concepta,qui  maiorcm  &  aniimducrfionc  in  taojicroibs conll- 

haocat  potcftatem,qium  aliusquiuis  ma-  ftit  Ls.ff.de iurisdtH. 

girttatus.NIilu  vcrilumu  videtur  g»ahi  rc- 

lpondent,conlVitut.illam/Lv»/if.iion  vcllc,  RESOLVTIO    T  U  I  S  IS 

cp  dclcgacusprmcipispoiruqiuluis  caii-  O  C  T  A  J'  y£. 

las,  nullo  ilbru  liabito  difcnmuie  dclega-  X  caula  cfficicnie  iurisdic^bo  alia  di-  Literi  A- 

rclcd  cj»  polllt  principis  delegatus,  quas-  X-^-citur  propria,  fiuc  ordin.iria  ,  &:  alia  &  £, 

\-is caulas, fiue lint luo cius  iurisdick. fiue  mandata,liucdelcg.ita/./.^</r;ttrMi/./..7.  & 

non ,  lubdclcgaic,  vti  iatis  declarat  vcrba  l.j.f.deoJJic.pToconf  Propria  alicui  copctit, 

prxccdctia&: rubrica ilhus tic.cj; in ca l.v-  1.  ex concellionc principis,qui fons cft o- 

««.agacur,quomodo  caui.E,racionc  iuris-  mnis  iurisdidionis:  data  quippc  eft  Im- 

dichdelcgari  poirunt:  non  a.qua"nam  fuit  picratori  aDco  tcr  opt.  max.  omms  pocc- 

iWx  cauia:,  qux  fubdclcgari  pollinr ,  Me-  lUs  in  tcrra  c.^.DanieLv.ip.  Vnde  princeps 

noc\\.Ub.i.arbttr.md.q.S4-nu.i&.c^\ix[{:  in  dL  Romanus  rcdc  dominus  inundi.ippclla- 

rw^.vcrba  illa,H«i/o  t uufaru habtto  traciatu,  tur  in  Ldeprecam.^.ff.  ad  LRbod.  de  lah.  cui 

lecundu  jjropofiramquarilionclicaccipi  confequcnscll,omnempotcftatcm&  iu- 

debent,liue  ad  iurisdicb.  fpcctent  dcle^a-  risdi^tioncm  ab  Impcratorc  flucre  in  ma- 

tipnnci^is,liucncn:nonvcroitafiuclmt  giflratus&ad  cunJcm  rcflucre,  vt  (citc 

ciuilcsjliue  lint  crimiiialcs.  lcribit  Bald.  in  t.i.  num.2.  tit.de  Allod.  in  vfi- 

Ncc  magis  pro  autorc  tacir  aiiducla  /i.  bm feud.hmc  ctLim  nemo,qui  principc  cft 

^.i.C.de bu  qut Utrona:  nam  iUic  pet  iudicc  infcrior, prafiimitur  iur isdidVioni:  nabc- 

ciuusmeminitiliaconllicutio,noncllin-  rc,(cdfi lurisdidionc  libi compctcrc di- 

tclligcudus  dclcg.itus,lcu  is.cui  mcju  im-  cu,idprobarc  tenc-tur:quod  tamcii  autor 

pcnucft dcmandaru,led  intclligi dcbct  i-  ntrfttTcum  lacob. Mcnoch. italiinitat.vt 

ple  magiftrat',  qui ^>uinciali  iudiciopra:-  non  procctiat.quando  iurisdidl.lemclpu 

cft,ncqi  ctia  cx  xxiLfm  autem  prcfter.coWi-  blica  cil  faCl  a&:.ilicui  .i  pruicipc  concelH: 

gi  potcft,  tjj  nieru  imp.  polTit  dclcg.ui,  cii  nam  cunc  illa  in  poftcru  pra'luinimr ,  ncc 

.(loc  lolum  ibi  dicacur,{j>a  tribunolcu  pri-  amplius  probacionc  mdiget,  tuin  lam  ca 

nutibus  mditum  auxiliii  fit  poftulandii,!!  in  prouincja  omiu"bus  notaficac  manifc- 

proptcr  multitudinc  lortc  laaonu  illi,qui  fta.ahas  vcro.anccquam  fiac  pubhca,pro- 

lunr  in  pr^dio ,  non  lufficiat  ciuilc  offici-  batur  cx  m vcftitiiris,  quibus  djcmonftri- 

um,  ex  qiio  cxtorqucd  nonpotcft.quod  tui',cciccfium  cifc  cifti  um  vna  cum  iuns- 

mcrum  imperiuin  luandari  poflit  luic  diclionc&:impi:noc.vmco.quisdtciiturdux 

noftro  amh  fcripto.  vel  Muri  h.iK  vftb.ftud. 

Qu.T.4i     SiuTiJitetcjjnoftcr  autor  impenunic-  Pratcrca.icquuitur  iurisdidl.pr.v{cii-  jjfenC 

An  merii  ria  iurc  canoiuco  niadari  polTc  ftaiuit,  ini-  puonc,vt  fi  pruiccps  ahquis,comcs,Baro 

imperiu  jiuuc4diwcrcndLiccnico,idq;fupraqiu?i|;  vcluobihsmcaftromulcis  annis,  uifub- 

ditos 
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ditos  illius  caftri.iurisdnfkionc  &  impcnu 
cxercear,  prxicriptioncin  iftoslubditos 
iurisdi^ioncm  (Siinnpcrium  iibiacqnirit. 

Scd  quantum  tcmpiis,  &  quot  aimi  ad 
hancpr.clcnptioncm  delidcrcntur,  non 
conueiiit  intcr  intcrpp. 

Et  quidc  li  vna  cum  tcrriiorio  5ixal\ro 
iurisdiclioprxlcribaturjufficiunt  lo.vcl 
20.  anni ,  quonia  t.iino  tcporc  rcs  immo- 
biles  prxfcribiintur^r./»//  rf^v/ttf.&r  in  c6- 
lequentiica^uoq;  qu.T  rebus  immobili- 
but>adii.rret,licut  iurisditt.adlixrct  tccri- 
torio.Quod  ii  vcro  (inc  tcrrirono  iurisdi- 
dlio  prxlcnbatur,  tunc  rcquinitur  ^o.vel 
ad  mininuin^trigintaanni. 

I.  Quia  iurisdicLcll  rcs  ijicorpor.ilis,a<l 
incorporalium  v.prqlcnptioncm  cxiguii- 
tur  3  o.vej  4o.anni  Lj.& tot.tit.Cdcfrdfcr. 
longiftitti  tempotu  ,•(?  rel  4  o.tnnorum. 

z.  Quiaad  iuriscid.  Fxclcliallicx  pr.r- 
fcriptioncm  40.  anniexprclledclidcran- 
cur  in  cup.i!.& iS^  extr.<fe  prtfcript. 

Quod  fiv.iurisdicbo  prxlcnb.iturco- 
iraprindpcmfinc  titulo ,  tempus  imme- 
morialc.hoc  eft,  hominis  mcmoriam  cx- 
ccdcns,requiritur. 

I.  Quia  iurisdidio  &:mcru  imperui  plu- 
racontinct,qu£ad  luprcma  principis  di- 
gnitatcra  &  emincnda,  Ipcciali  quo<.ia  iu- 
rcpcrtmct:  .it  horu.icquifitioncccnario 
exigit  tempus  illud,cuiiis  initium  mcmo- 
ria  nominu  cxccdir.f  fitperqiubutdj^.prM 
rta.de  F.yi^w/Deindc  quia  rcliqu.i,qux  ad 
iurisdicLcaularii  criminaliii&:  ciuiliu  pcr- 
rinct,ita  propnapruicipisrunt,  vtncmini 
conueniaiu,iicc  corapetcrc,uifi  ipli  prin- 
eipi  poflint:  in  quib.prjcfumprio  principt 
(iifFrag.itur,ac  c^tcrisaducrLntur  omnino: 
cum  lurisdicLtoia  iplius  principis  lit,ncc 
finc  iplius  mandatu  pcr  aliquem  exerceri 
podit  l.i.ff.detonftit.princ.  dci>iq;c6firma- 
tur  Ixxc  lcmcna  exprcilc  cx  cu.de  prtfc.in  6. 

X.  Quod  iurisdicHo  aducrlus  iiifcriorc 
principe  prclcnbarur  lon^o  tcporc  l.rtros. 
ibi  ex  fongoicporc  C.de dtuetf.offc  &>xppa- 
9ajMd./.Jin.ibi  vcl longa coluctudine  C.  de 
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emd)icip4nd.ljli.i.teft4»ientaiS.  C detcftam  l 
(crtiiuru  C.deiuritd.c.  cumcontingatextr.  dc 
foro  copet.c.dtlecli.extr.dearkit.Dcindc  qwia 
ni>lla  ratio  cft<iuxmaiustcmp*cxigatin 
prxrcnbcnda  iurisdick.aducrrus  infcriorc 
principcm ,  qua  iii  cxtcns  iunbus  incor- 
poraliDus.Dcniq;cclIat  r.itio  illa,qux  im- 
mcmonale  tcmpus  cxigcbat  111  pr.Tlcri- 
ptioncaducrfus  run\mij  principc.  Non  n. 
licut^illo  ita  pro  princij^c  inferiorc  prx- 
fumptio  militat  cxtcris^;  aducriatur.  De  Qu.4<r. 
mero  imperio,vttu  prxlcriprioncacquiri  An  mtrii 
valcat,maioreftdubitatio.  Pro  negariua  imperiu 
facit  i.quod  meru  impcriii,iurcnoftro  ci-  prafcrU 
uili,non  nili  Ipcciali  lure  copc^ ,  eiq;  rri-  ptionepof 
buitur,  cui  nomirutim  atquc  cxprellea  fitacqui'' 
principe conccirum  flicrit  /./  fidcojjic  eim  rtl 
(ut mand.  i.Qiuain  /  j.in fin.ff.ad L  luUna^ 
i*/f.dicitur,priuatos  homincs,fi  pro  potc^ 
ftatcvcl  magiftv.iru  fc  gelTcnnt,  lcge  lulia 
BUicftatis  teiicri ;  qu.x  profcdi  vcrba  ni>- 
gumcto  liint,impcriii  ipfum  prxlcnbi  ru> 
pofle ,  nc  cx  delido  pr.rfcriptionis  iu» 
quxratur  L  mtminerint  C.  vnJe  vi  L fiue  here^ 
dttaria  ffJeuegot  geff.     Quiain /.a^.^./iu 
ff.ad  LCorneLde falfdwnui :  Euni.quifcpr» 
mi!itegefferit,vtltUicit»infignibut  fit  vfus ,  vel 
faifodiplomate  vim  cotntaTit.proadmifii  qua- 
Utatcgrautfitmt  punttnduin  tjfc    Et  cjuan- 
qiiam  dillcnticiucs  rcfpondcat ,  h.ilce  le- 
ges  loqui  dc  priuatis,qui  cum  in  cocrcca- 
do  imperio  nnbilcs  non  fint  »  ddiciura 
com m  1  rtcrc  dicu  11  tu  r ,  lecus  vero,  li  ido- 
nex  lint  pcrloivr,  quxcadcm  iurisdicbo- 
nemiamantcaobuneant,  Voiintamea 
parii  hoc  ad  rcra  facit :  noriftirau  quippe 
eft,  tj?  non  folum  qui  extra  tcrritoriu  iuii, 
fcd  &qui  fupraiunsdidhonc  fuara  ius  di-. 
cit&rimpcriumexcrcct,  pro  priuatohan 
hcAXm  Lfin.ff.dtiuriidill.  Quxinalte- 
rum  rransfcrri  ncqucunt ,  nullo  vnquam 
tempore  pr.rlcribi  polVum.  L^.C.dtv/Hca^ 
proempt.cjp  dudum.txtrJtdtcmi$ :  liquidc 
vlucapiocll  alienationis  ac  translationis 
(pecies  /.  alttnationit  dt  vtrb  fignif.  Atqul 
racrura  imperiuin  in  aliuin  non  potcft 

trausfer- 
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,^.f.  de  9§ic.fT0cl70.d$  regutr.er^o  mcrura 
impcnum  prifcnbi  non  potdi. 

kefpondcr  quide  Mulcorn.  argumen- 
lum  hoc  lubcnc  locu  m  lon^tcmpons 
prarlcriptione ,  (ecus  v.  iii  ea ,  (\mx  pcr  la- 
plum  tajui  tcmporis  induatur  cuius  non 
.cxtat mcmoria:c]uoniam  h.vcvim dona- 
tionis  hahcrc  dicitur. 

Cxteru  qiuvftio  lixc  nollranon  cft,an 
immcmorialis  tcporis  prarfcriptionc  ac- 
ijuir.\tur  meru  impcriu,  lcd  an  acquiratui 
prxlcnptione  log?  vcl  longiflimi  tcporis? 
deinde  argumcntu  modo  addudlu  etia  in 
prxfcriptibneimmemorialis  tcporisob 
,tinct:cu  n.&  hxc  donationi  .Tquiparctur, 
vt  modo  ftut  a  Mulcorn.  didii  i  iane  qux 
ros  donari  nequeut  cx  nec  prxfcribi  pol^ 
ruiit,icmporcquantxuTiuisimmcmoriali. 

Refpondct  ad  dJ.2.C.dc  vfitcgp.prQ  empt. 
Fachin.ifbm  lcgem  hoc  tajitu  vcllctj;  ea, 
qux  tcftacor  madarit  (cruari,  vcdi  ncquc- 
ant  &c  fi  vcndantur,  non  vfucapiattir :  noc 
\cxh  ideo,  quia  iu(his  rcquiraruradlongi 
tcmporis  prxfcnprioncm  titulus :  titulus 
.autc  hbc  iii  caiii  dcficiat ,  qina  rera  (cruari 
tcftator  vohierir.vcndi  nolucrit. 

Scd  vt  vt  litjclicitur  cx  ea  /.i  ideo  rcs, 
qux  a  tcftatorc  (eru.ari  lullx  fut,  prxlcribi 
ncqucat.quia  necalicnari  poirunt,4r^.<t/!. 
.alunatiemf  de  V.ftgnif.  v  ndc  rcdc  axioma  i- 
-ftud  dciumitur,g>  qux  rcs  alu.nari  &  tras- 
fcrn  116  polfunt,  illx  nec  prxlcribi  quc5t. 

Contrariis  ar^mncntis ,  qux  pro  meri 
imperii  prxlcriptione  adduci  (blcnt,rc- 
/jiondi  /JT  traci.de  iurisd.part.i.c.i.q.4. 
Quanqua  vlu  hodierno  ifthxc  lcnten- 
-Qu.  47.  tiaforra(Iislicrcceptior,cummcruimpe- 
An  -qHk  rium  non  airiphus  ita Ipccialitcr  alcgc de- 
Sempore  fcrri  Iblcat ,  led  iure  magitoarus  copctat. 
immmc     Illud  ctiam  valdc  controucrliim  e(l,aii 
ridltpofftt  quis  immcmoriali  temporc  le  imperio 
feexmC'  luiprincipiscximercqucat? 
re  mpe-      Ncgant  Mulcorn.rfr turisd.H.  137,  Zoaii- 
rio  fiu    in  tr.de mper.to.num.>49.&feq'!' Obr.de iu- 
prmctpit}  risd.c.4Ji>24'&ftqq-  G3sUib.uobftru.c,2:.n. 
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t6.& /r-FridMindaii.  di  moMdatMtd  Dh.M, 
67JIH.13.&  14. 

I.  Quia,  vt  quis  principenonamplius, 
tanq  vcnim  dominu  &:  magiftratu  rcco- 
gnolcat,idccftatqjimpenu  pnncipis  di- 
minuerc  vcWcautb.  quoi  aH  C,  de  SS.EtcUf, 

X.  Quia  ius  lupenontatis,  vt  vulgo  lo- 
quuntiu',propriccftImp.&itaImpcrato-  . 
nx  maielbti  annc^ti,vt  ab  ca  lcparari  noa 
polfit  &:  conlequctcr  nec  prxlcribi,vt  ic- 
fert  lalbn.in  l.j.n  2o.ff  de  iurud/S. 

5.  Quia  quod  in  lignum  luperioriians 
compctir ,  pr.vlcnbi ncquit  cap.  non  lueac 
&  cap.tum  tx  offic.de  prafcrtpt. 

4,  Et  pollct  ctia,  li  hoc  ricrct ,  paularira 
collabinnpcrium  &  lubditi  rcddcrcntur 
tWrfxy^oi ,  h.c.  linc  capitc,  vt  dicitur  in  ca- 
none  nu  Uu  ratioHe  dtjitnii.fj.  Dald.  01  d.auth. 
quaf  aciionet. 

y.  Qiii.;  1  mp. vt  qui  (emcl  c5ftitutus  fiiit 
ciput  totius  orbis  dommus,  nunqani- 
mum  polIiJcudi  terraru  orbetlepomti^ 
vcro  tcrras  &:prouincias  excmptas  flxinra 
manu  miUtari  in  ordinc  non  redigit ,  mc- 
tx  facultaris  eft,qu4,  vbi  coraodum  ci  in- 
tc^riunq;  eft,  potcft  quandocnnq;  cni  in 
Aliam  &  Africam ,  tanq  in  luum  regnunt 
&dominiu  proHcilci  omnialubiiacndo 
&  domado,  omncsq;  qui  prouincias  fuas 
occupanint  ciiciendo  Frcder.  Mandan. 

6.  Quia  dc  iurc  c6i,in  rebus  conccrncn- 
tibus  ftatu  imperii,  vel  luperiorit.item,vc 
vocant,aut  tributoru  cxad^oncm.nun^ 
currit  prxfcriptio  /.  compertt  C.  deprafcript. 
so.vei  4  o.ann.  cap.  cum  nolucat  extr.  de  prdfc  r. 
cap.cum  inter  de  confuet.G^\.d.ohj.2i.nu.i6. 

Ncc  huic  fcntencix  rcfragatur.rp  fum- 
maifthxc  principis  potcftas  lit  iuns  pofi- 
tiui:  nuilum  v.ius  pofirivum  cxiftat,  quod 
immemoriali  tcmporc  noncxringiutur. 
Na  ctfi  ius  pofirivu  ac  ciuilc  immemoria^ 
li  tcmporc  tollatur.lccus  tamcn  le  res  ha- 
bct  in  co  iurc  pofiriuo  ,  quod  ftatum  im- 
perii  ac  fiipcnoritatcm  conccrnit. 

Mandata  iurisdidl.ca dicitur,quq  \ ma-  J^^*^' 
giftratu ,  qui  ca  fuo  iure  obrinct,  alii  cxer- 

ccnda 
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ccnda  mandatur  &  committitur.  Atque 
hxc  non  cll:  jppriaillius  cui  mandarur,led 
propru  manct  cius.qui  majidauir.  Hinc 
Papi  n  .^«/  tHand4fjiuritdt£lione/ufiepit,pr(h 
friutn  nihil  habtt,fed  eitis  qut  mandamt ,  lurit- 
diclione  vtitur,  U.^.i  ff.de  offic.  tim,cui  manda- 
taeliitirudEz  lulian.in  Lj.eod.t.Et  fi,  mquitt 
prator Jtt  ii,qui  alitnam  tMrudiiliontm  exequi- 
ttir,non  tamtn pro  fiio  imptrio  agtt  ,fedpro  eo, 
citius  ntandatu  lui  dicit ,  quotiem  partibtts  tius 
funditur.HmcctixiT  idcm  lulian./M  Lj.fflde 
lurisdtcl.  Mandatam  lurisdidboncm  alitno 
ienejScio  hahitt  dtcit. 

\Iandataauic  lunsdittione  etia  Impc- 
rium  mixtu  m.indatu  cenictur,  non  qui- 
dem,quia  impcriu  mixtum  lit  iurisdidio, 
(cdquia  iurisdicl.  coharrct ,  idq,cxprcirc 
fcribit  cum  Paulo  Pap.in  d.Li.ff.de  ojpc.eitu. 
Etiinperta,\ncimcns,quidturitdt£li0Ai(0ha' 
ret,mandata  iurisdicl.transferri,verius  efi ,  & 
in  / fin  ttusd  tit.  idcm  Paulus  lcnbit,man- 
dataiurisdiiikionepniuto,  eiia  impcriu, 

non  cll  meru  vidctur  mandari,  quia  iu- 
risdick.  Iinc  modicacocrdtionc  nullacll. 

Nec  Cmc  quisquam&  ha<flcnus  rcper- 
tus.qui  inhtuiri  i^ucritaufus ,  mcrii  impe- 
rium  transferri  cum  madatur  iunsdictio. 
Scd  illud  valdc  cotroucrfum  eft,anne  im- 
perium  mixtii  principahtcr  ac  pcr  le  man- 
d.\ri  valeat  ?  Et  multi  in  ca  (unt  opinionc, 
leu  potius  h.xrcli,  mixtu  impcnu  manda- 
ri  non  polle ,  fed  illos  proUxc  rcfijtaui  iii 
trail.de  turisd  part.}.q.t. 
^  Ordinanaporrouirisdi(ilio  n5  folum 
mandari.lcd  ctiain  prorogari  poteft ,  /.  i8. 
>  Jf.de  lurudiH. 

Prorosare  v.  iiirisdictionc  niliil  aliud 
eft,qua  iurisdicl.  magiftratus  ordinariain 
ad  rem,vcl  caulam,  vcl  pcrlona  cam  exte- 
dercquq  ad  iurisdi(Sb.magiftratus  ilHus  a- 
lias  non  fpcdat.  Etfi  n.  cxtra  territorium 
vcl  (upraiurisditb  (iiam  majriftratus  nul- 
bm  h.ibeat  potcllatc ,  led  pro  priuato  ha- 
bcatur  /  finff.de  lurtsd.  li  romcn  pnuati  c6- 
lcnlcrint  m  eum  magiftr.itum  cidcmq;(e- 
Icliibieccnnt,  cuius  iunsdiclioni  vcl  ra- 
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rionc  pcrlbnjc  (iix ,  vd  rarionc  caufx ,  vel 
rationcrci  non  fub(unt,iurisdicho  magi- 
ftratus  ad  illorimi  per(bnas ,  vcl  rem ,  vel 
caulam  porrcda  5c extcnfi  exiftimatur  d. 
L18  & Li.ff.de ludictit. 

Hinc  animiducrtcrc  licct.ahud  efc 
darc  iurisdidionem ,  &:.ihud  lurisdiclio- 
ncm  alicui  prorogare :  nam  priu.itorum 
conlenlus  iurisdicrionc  nemini  d.arcpo- 
teft  /./.C  deitirisd.  At  priuatorum  conlcn- 
(iis  iurisdidtoncm  iam  compctente  pro- 
rognrc  &  cxtendere  potcft  d.i8. 

Qupdrcaextra  omnc  controuerfia  cft 
politu.quod  homini  pnuato lurisdidHf 
prorf^ri  ncqucat :  nom  non-cntis  nullac 
(uni  quaiitatcs ,  nullx  co/iderarioncs  nec 
iurisdidV.  qux  nullacft ,  prorogan  porcft, 
omnisq;  lurisdichonis  prorogatio  ahqua 
prxliipponit  iurisdidionc :  pnuatus  au- 
tcm  iurisdidionem  nonhaba,  cumiu- 
risdidio  (blius  (it  magiftratus  ,  vt  (upra 
fuitoftenlum. 

Non  obeft  mandata  iurisdiclio  pro  - 
rogari  poflit,  vr  lain  dicctur :  hancvcrb 
pnuanis quoq,  obtincat  Lfin.^  i.ff.  de ojfic. 
tius  cui  mand.  tfl  turtsdril. 

Nam  cum  lurisdict  mandata  non  (it 
propria  cius,cui  mandata  eft,lcd  illius  qi  i 
mandauit,  itavt  mand.irarius  mandantis 
iurisdiclionc  vratur  /.  /  in pr.ff.dt  offic.eius, 
ncc  pro  fuo  impcrio  agat,  (cd  pro  co ,  cu- 
ius  mandatu  ius  dicit ,  ciusdcmquc  parti- 
bus  Ringatur  L^.ff  eod.tit.At(]\icmiud.i- 
tam  iunsdidioncm  noft  (uo  iure.lcd  alic- 
nobcncficio  habeat  /.;  ff.de  lunsdtd.  Id- 
circo  cummandara  lunsdichoproroga- 
tur,non  ccnlcturciprorogata,  cui  maii- 
dataeft,  lcd  illi  qui  nvindauit,hoc  eft,ma- 
giftratui. 

Hinc  igirur  di(cuocnda  vcnitqu.Tftio  Qu..}!. 
illa&controucr(iadiiIicilis,anncinadata  An  ntan- 
iunsdidio  podit  prorogan?  Suntiuqui  d.iia  iu- 
hoc  negare  non  dubitent.Mihi  tamcn  af-  risdi3'o 
finnantium  (cntentia  (emper  vdaeft  vc-^o/f/r  pro 
ritari  miximc  conlona  ;  nam  quicquid  rogartf 
luns  in lurisdidiouchabuit  imndans ,  id 
F  f  lotuin 
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ootumj  mancbta  iurilcli6hone,tranritin 
cum ,  cui  lurildid.fuam  mandauii  ^  vndc 
&c  iunftitiionc  mmdatis  vn  ^'-^-  /•jf-''*  of- 
)St .  «w.p  iru  li.t  iu  shi  nj^  #</.ircmci  ivicc 
ctus  fuup  Li6.ff.de  iuridid.s£  iurilclJtLbe- 
ncficio  nudatjs  cbtmerc,diatur  Ls.ff.cod. 
//f.atquimandaiis  iurildiClonc,  h.Tc  uitcr 
cvtcr.i  habuic ,  vt  !i  qui  in  cum  confenti- 
rctjlcqi  cuis  lubijccrcnt uiriiclidiom,  m- 
riidi^iiio  cius  pro  rogata  cllet  Li.ff.de  tttdu. 
Ij:;itur,maiidata  lunididtione,  idcm  lus  m 
cum,c]ui  mand.uaui  fulccpitjtraiilit,  vt  li 
qui  in  cum  conlcntiant,  lit  huuis  quoquc 
'^^i  conlcnticntcs  luriididUo. 

i.Probac  dcindc  lianc  lentctiam  cciiuji  L 
t.ff.de  ludicm  qua  dicitunfi  aliqui  fubucut 
lc  lunldidioni  &  conlentiant ,  intcr  cou- 
rentittes  cuiusvis  iudicis,fore  iurildi^^io- 
ncm ,  vbi  particulavniucrlali  f«js«t/«laris 
(ignihcatur.omncs  qui  aliquam  iiuifdick. 
h.ibcant.fu  jjcriorc  detinmonc  coprchcn- 
di,  cj7  lcilictt  )unldid,  ilhs  jproi^ari  poiliL 

j.  Eandcm  qaoq; confirmat d.L/.di\m  in 
(aVlpian.reribitjcuiuliiis  iudicis  ,quitn- 
bunaliprLlicvJali.im  )uriltliclioncm  ha- 
bct,  prorogari  )uriidiC>ioncm;pcraliam 
juriiciitb.inrclhgitdubio  proaH  lunsco- 
rultusjurifdicVmadatarotproindeex  len- 
rcniia  lurisconfliln,  ctiam  mandatajurii^ 
didlio  prorogari  potcrir. 

f .  Pro  eadan  quoq^lentctia  fiicere  vidc- 
var.L2.i.2  ff.de  tudtc,\b\  cxprcnedicitur,  fi 
iudex  fuerit  dutus  ad  tcnipus,i5c  omncs  h- 
tigatorcs  confentiat :  nili  Ipeciahtci  prm- 
cipali  iullionc  prorogatio  tucnr  inhibita> 
pollc  tcmpora ,  in  quar  iuflus  cft  hrcm  di- 
rimcrcprorogari. 

Scd  tamcn  lunt  ctiameconfcntieniib. 
quidam,qui  hac  1.  ad  rc  no  faccre  proptc- 
rcaexidimcE,  quialoquaiurdc  prmcipis 
dclegato ,  idqj  colligi  putat  cx  his  verbis : 
nili  Ipccialitcr  prinapah  luflioiKjproga- 
tio  hicritinhibita:  iiucrdcJcgaium  vcro 
principis,&:  dclcgatu  altcrius  magiftratus 
Hoc  intcre(le,aiuti(2>  propter  autoritatcm 
•4vlc^aus,f  iWJa^is,dclcgat*,  ad  ddegatu 
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altenusahcuius ,  videatquodamodo  cflift 
Ordinarius&:)urifdidl.  habcrc  proprilEx 
quo  infcrcndu  non  vidctur,  quod  jurildi- 
ttio  dclcgari  principis  cxtra  huuc  cafiim 
prorogari  podit ,  co  quod  )urc  hoc  cauru 
noninucnutur.Dominus  Boccrus  quoc^ 
cxiftunat  d.  /.  2.  §.  2.  ad  propofitum  noftru 
nihil  pcrtmcrc ,  cum  non  dc j|)rogauonc 
juriidid.  agat,fcdde  coiudice  nominar 
tim,  q,  pcdancus  &:  ipecuhs  dicitur  iudcx 
8c  dc  p-crogationc  tcmpons,ad  cjuod  vf. 
q'u,huiulmodi  iadcx  cLitus  cft. 

Qu.v  fupcnori  lliuctiq  aducriantur,di£. 
(qIui  ui  dtra^Je  iui  ud.puT.2.(j.S. 

RESOLVriO     T  U  E  S  1  S 
OC  T  Al' 

QV I  junfdid.  prax ft  ncq;  nbi  ius  di-  J^*^' 
jfcre  dcbct,neq;\  xori,vel  hberis  fu- 
i>,  ncq;  hbertis,  vcl  crrcris ,  tjuos  iccuni 
habct,ait  lclus in  Lio.ff.de  furiidtibotte. 

z.  fn/fl».§.pt'».C. v^/fwr.lanciilmpe-  'v* 
rator  Zeno,vtvinllluftrcsnecdclc,nec  ^ 
de  luis  tucultatibus  ludiccnt  aliqiiid.  " 

5.  Et  \nlvH!C.C.Kequumfu4ifau/j.lmpp. 
Valens,Gratunus&:Va!cntinianusgcnc- 
r^i  legif  decominit,  ncniinem  libi  cile  ju.. 
diccm,  vel  ius  fibi  chccrc  dcbcrc;quia  in  rc 
propria  iniquum  admodum  fit  .ilicui  hee- 
uam  tnbucrc  fcnictix;  iniquum  idcirco, 
quiavercnducft,vtquis  .iflcclib.  quibus 
indulgct,aiuftiti.T  icmiris  abreptus,  ini- 
quam  lcntcntiam  fcrar :  cum  proprijsiir 
irbus  pletamquc corcutiamus ,  in ahcnis 
lyneios  oculos  habcamus. 

Obijdtur  huic  Lyj.ff.detudtc.xn  quaAfiri- 
canus^/w^r/i/^tru.inquir ,  negotiu paterjiliu, . 
&fliHt  pMremiudiCtmimbetepotejh. 

z.  Et  in  ieg.i6.ff.Tecept.cjui dti/irri  lurisco- 
fultus  (cribit:j^/n  etiade  repatru  dtcttHrf- 
liumf.  arhitrum  effe  :  nain  dr  ludu  etn  eum  effc- 
pojit  plrrifjue  ptaceti 

Vaii.x  limt  iiarum  icgum  concilianoncs- 
quas  rcruli  ^  exammaui  m  d.truQ.de jurii- 
di{i.part.2.q.6. 
Mihi^alioiu  •aluo  iuilicu),  Jiftii\guendiv 

viwi.utfi: 
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^  •vidctiu  Intcr  ius  diccrc  8c  iuHicirc ;  fic  vt       Sic  ctia  diftin(fHoni  noftr.l'  fion  advcr- 

ncmo  poflic  (ibi,aui  luis  ius  diccic,  Lic  jf.  (xtxxv Lifjnfituunt ifeq.ttdSC.TTtbelL  >iim 

tleturutL  at  iudcx  fuis  efle poffir :  ratio  au-  ibi  hlius  patn  iiis  dicit  cogcdo  cum  ad  h- 

tcm  huius  di(lin(5t:onis  cftiuc,  Cj>cum  dcicomilTircftitutioncm ,quiadchcitra- 

ius  dicens,fiue  ma^iftratus.no  adftruiga-  tio  fuperior,ob  qua  filmm  pacri  iusdiccrc 

tur  ccrtx  iudicSdi  ^ormuL-c,rcccderepo(-  non  pofte.a^Icrcbamus:  non  n.vllum  hic 

ict.in  fuu  &  (uorum  comodum,  a  iure :  at  fiibcft  pcriculu.nc  a  reclo  iuris  iS:  luftiti.c 

cum  iudcx  fecundu  formuli,  fibiamagi-  tramirc  filius  in  gratiam  patris,  defleclar. 
ftratuprarlcripta,iudicaretencatar,abca-  Rcliquavideinre(blurione<f^«w^.rf. 
ijuc  ne  iatuin  qnidc  vngiic  reccdere  que-       Carcerum  excipitur  a  pridicia  regula 

at.idcirco  ratio  hcc  apertc  deficit.Dcinde  I.  Summus  Imp.  vcl  Pnnccps  qui  in  pro- 

Tario  &  haccdari poteft ,  tj» iudexa magi-  pna cau(acognol'ccre(3c  ms  dicerc porcft 

ftratu  pnuatis  lirigantibns  dari  fticrit  ioli-  Lproxinti ff.de  hu  qut  tn  teft.delentur,L& hdc 

tas,qucipfielcgificntlitigantes;  proindc  TjLertus ff.de heredinft  1 1.  Exopitur  ludcx 

<1  quis  patre  vcIpatronumaducr(.iriielc-  cuirationco(?iciMlLitacftin^ia,hicn.c- 

gentiudiccm ,  in  ciimqi  con(cnferint,veI  iudnodi  iniuriavindicaa-p^teft  f./.  defoe- 

compromifcrinccti.imfipofteainiqferat  num 6.1  S. ff.de iipptUjt.'Lb<\\xoAht.\:xmA\' 

iententii,  non  taiticn  dc  e.i  conqucri  po-  a  iniuria,inrclhgatar  fadla  Reipubl.r.awi 

"tcftjCu  id,fj;  (emcl  pLcuit,non  podlc  am-  deftderes  &  c.dtleiio.defentent  txcom.  I  II.Ii- 

phus  dilphccrc.  Ei  quanq  hanc  rationcm  pifcopus  dc  rcb.  cmphytcucicis  ipdus  Ec- 

improbct  Matrh.Stcphani.ex  hoc  liinda-  defia:  cognoicere  pote(i  I V.  Si  cofiictu- 

mento ,    ius  diccntis  ofilicium  fit  latilli-  do  hoc  induceret  4rgum.  d,  c.  i.^iepan.  tn  6. 

mum  l.i. ff.de turiid,  atq; ius dicere non  (o-  V.  ladcx  dc  Iportulis  &exceptione incc- 

lum  fignificct  iudiccm  diue,  (cd  etii  iudi-  petentuc  in  iua  cania  iudicit  L  ft quis  C.  de 

care  d.Lt.  &  idcuncqucathocmododi-  suriid.i.2.ff.fiqttutniusTocat.>ionient.i(icocp 

Hingui  uitcr  ius diccic  Sc  iudicare,  vt  mo-  cum  dc  iurisdidtitaeft  contcntio,ip(c co- 

do  cft  fadum.Non  tamcn  hxc  ratio  prio-  gno(cir,pocnamqiic  in  contumaccm.tam 

Tcm  ilH  folutionem  collit,  .aut  bbcfaciat,  cum  qui  ahena:  lurisdicl.  iobieclum  cllc 

quoniiius  diccs,feu  magilbatus  oUm  or-  contendit,qai  rcvera  ipfi  fubiedus  eft  iu- 

ilinaric  iudicare  non  poter3tipfe,(cd  iadi-  re  (btuit  Lftquisexalnna  ff.de  tud  capit.Ko- 

cem  darc  cogcbatur,qui  ludicarcc,  vt  cui-  mana  de  foro  competenti  :  quia  co  cala 

dentcrptobat/.^.C.(/(^(i/4».w.'f  Vndcius  iudcxnontamdciiioquam  Rcip.  .nc  po- 

dicere  6c  iudicarc  mfinitispropeinlocis  puUncgoiiocognoicu/,/2.J/^</*/«i.  VI.  In 

■fibi  invicem opponiitaT,  &accurariffimc  propria cauia ius  nobis diccrc hcct  vbi iu- 

difcernunrur ,  airin  Ls.ff.  deferiu  Li.^.posl  dicis  copia  haberi  non  potcft  L1.&2  C. 

vrigtnem ff.de orig  iaf.Lj.ff.de offic.eiut.iio.&  qu4ndoltcejtvnicut^^Gi\kcn.d<:}»[.uth.Szt:- 

iS.deiurud:^.  ^\\jLi\\tnlocu(upTainatu.  C<jcerH,licutnc-  i^.fgf. 

Non  obftatc  co,  rp  multis  in  locis  ma-  mo  libi  &:  (uis  ms  diccrc  potcft,itaqnoq; 

giftracus,(cn  ius  diccns,  iudcx  appellatur,  nemo  (upta  uinsdicL  (ua  ius  diccrc  vaict 

vt  in  t.t  C.dtturisd.  tnmium ludtc.  nam  hoc  Lftn.ff.  de  rurnd. quoiua hailcmn  pro pti- 

idco  fit ,  vel  quia  tSc  magiftratus  quibolda  uato  lubcciii  i^«.^:/f ///r/j./.Priuatus  o-iu- 

in  cjufis,gvauionb.  fcil.iudicibat  d.L2.\c\  risdid.  nulli  h.'ibet.  Et  iurisdict qua*  ccr- 

quia,  iudicem  conftitucdo ,  ipfc  per  iudi-  t.t  rci  vcl  quaticatis  Hiubus  coar-itata  cft,  SfCft 

cem,qucm  dcdit,iiidicarc  ccnietur,  luxta  fupra  cam  quantit.-itc ,  vcl  cxtr.i  cam  rcm»^^H 

illuJ.quodquis pcralium licii,ip(e fcaf-  nuWxcllLi.^.&vlt.Cft a no conipftciite tudt-Wl^ 

fc  intelhgitur.  (V,nifi  fortaflis  partes  conlenlu  liio  iuris- 

^  I  F  f   1  didioncin 
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didionc  prorogcnt  1.2.  deiudu.  &l./S.ff.  de 
luridid.mud  cerru&:cxpeditu  cft,quod  m6 
modo  m  cauds  ciiulibiiSjiccl  in  cnnunali- 
bus  enacaulif  illi  magiilratuscognolcun 
&  iudiccc,luhquib.rcu5  foru  rortitur,vn- 
dc  rci^ula  ilU  nota  cft,t]uod  adlor  kqua- 
tur  foru  rci,i]ua  rcgubui  nunifcfta  coili- 
turionclmpp.  Diocl.  &  M.ix.c6hrnunt, 
ita  rclcnbciucs  :  turu  trdmcm  coKUtrii 
pfifiuf^s ,  rt  ticii  uclorretforum  ,  fid  rtutOr- 
Horis  ftquatur  ,  numvli  domciliuiiiuusbx- 
let ,vel lempore iOi!tra{lm  luluii,  luethocpo- 
fleatraiuiuUr.t^tO:  tAnnim  eioii  conuciiirtt- 
fortet.l.2.C.  de  lurudtti. &i  Arcad.  atq;  Ho- 
nor  incritiuiulr inquiutjrf^orw  reifeiufe- 
qtutiiTuilorTt^C  eou  In  proccllu  Lcg.Dii- 
r.ini.hoc  linguLirccft,  quod  no  .u^tor  rci, 
lcdrcusadoris  foruni  tequitcnctur  vid. 
QiA.i.olftru.i2.  Sortiturautem  rcus  foru, 
vcl  ranonc  domicilij ,  vel  rationc  contra^ 
dlus,vcl  r.uionc  dclicH  conumlli.  Locus 
domicxlij  commujus  cftomnib.adhoiu- 
bus  tam  rcalib.quam  pcrlonalib.ita  enim 
Jmpp.  Valc  lu.T  licod.c^'  Arcid.in  l.Jin.  C. 
vLi:n  re.icl;o:.kiorrciforuiii  ftiu  tn  re»i,fiuem 
perjoiuin  fit  jdio,jt^uttur,\\>\  _p  forulmpp. 
intclli^iuit  locinn  domicilij.&Vlp.in  Lif^ 
^.fiii  fl.iie iid.iUud.^niifcuiidum  efl:eum,qui  i- 
tjfuit  ob!'^.itu.',  Yc  III  ltu!u fohurct  ,fi  tn  f)  o- 
uiHi  lA  hMat  doinicilium.  viiub:q.pojfc  (or.ue- 
nirt  cr  Ifc .  &  tht. &U4CrluIijno  cmutitdiLu 
vidttur.  flrncii  incola  pcrmultosunnos 
aliquoinloco  lubirarit,  ncq;  dcciaraue- 
rit ,  vtnim  jjcipciuo  ibidcm  vcr/ari vclit, 
ob  aHiduam  conucrlationcml.  qu.idam 
pr.vfumpnonc  domiciliuin  contr.uuilc 
vulctur.Qu.i.n'- aiitcm  tcmporc eo  in lo- 
covcrlan  dcbucru ,  vt  domialiura  con- 
tra.\i-'k.pr.rlumatur,  non  conucnitmtcr. 
Dd.  pK  riqucenim  incaminclmantlen- 
tcjin.im,quod  dcccnnmm  pr<j"cile  rcqm- 
rr.tur,idqucob  hanc  rationem,quod  &  a- 
liis  animi  cv  voluntatis  prariumpiio  dc- 
ccimio  uiducatur :  llc  cnun,qm  ptr  decc- 
niumnonpoilcdit,  intclligiturdclliirca- 
iun;um£olI;d(.ndiiii»bcre/^/</£««i^.i.^A. 
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lcUm  pofiidert ff.de  Acqun.poffCm  acccdit  L 
i.C.de  incolutin  qualmp.  Alcx.m  bxcver- 
ba  rclcnbit :  Kcc  ipfi,  quifludioiuingrutUit- 
liquo  III  loco  comiiioruutur,  domiciliu  ibi  ha- 
bcre  crcduntur ,  luli  dcccm  onnis  tranla^ 
dislbdesibiconlbtuennt,  lecundum  E- 
piitolamDiuiHadrianuEx  quib.vcrbis  re- 
lucct ,  dcccnnio  domiciiiu  contrahi.  Sed 
ab  iuc  ieiuentu  rcccdit  Menoch.ftat  ucs, 
quod  tcmpus  iUud ,  intraquod  donuciliu 
cona'.Utacm,in  iurc  nullibi  lit  dLhiutum, 

idv oarhitno  iudicis  lit  dcfinicndam, 
ia\ta  l.i  jf.dtfur.deLb.  Ncccutrarmmchci- 
tur  pcr  iupraadducta  fundamcnta:ruun 
quodprimo  ailcrebatur,  pra'lumptionc 
aniini  mduci  dcccnnio ,  id  non  cft  pcrpe- 
tuum,fcd  proccdit  lolum  in  caiib.  in  lure 
cxprclTis.  i\'cc  quicquam  lacu  ad  rc  d.1. 2, 
C.  dt  lucolu ,  ad  qua  bcnc  rclpondct  Mc- 
noch.ibiScholafticu  qui  ftudiorum  caula, 
in  ciuiracc  lc  contulcrit  donucilium  pet 
deccnnium  ncn  intcliigi  contraxiire,quLi 
intcgrum  illud  dcccnniuui  c6cclluin  vi- 
dcatui  lludiorum  caula;fi  v.clapio  dcccn- 
luoibi  hahitaucnt,  pr.vluivutur ibi  vellc 
domicihu  coutraherc ,  li  m eo loco  icdcs 
coftituerit.Non  ergo  dcccnmum ,  cp  ftu- 
dioru  caula  conccdicur ,  led  coftitutio  lc- 
diu  poft  dcccnnimu,aigucrc  donucdium 
eilc  coiuracbu^lcdiumconlhtuiionctunc 
iiucUigi  hcn  vclcum  m.oiorem  partc  iuo- 
rum  bonorum  tranftulit ,  vcl  quado  lulc 
ibi  comorari  vcllc  dcclarauit  iiLxta  /.  ciuts. 
Cdemcolu  /.2.C  vIm Seuat.  re/iLtrijf.ln  dui- 
utib.  Gcmvin:xait(jail.loco  ab  Autore 
alicgato ,  pailim  incolatum  lcu  domiciliii 
cx  c6lhcunone,veI  ft.ituto  poft.^nnuadq- 
n:&:nu  patiaducnaduitius  ibicoir.orah, 
fuLiplo  annoiiura  ciuiu  rcnncrc  nohttidq^ , 
fumma  diat  iiabcie  a"quicatc  proptcr  co- 
munuonciaauium.  ^ui.yi. 

Q«a.ruuf  porro,  quana  fmr  c6ic<llur?  Qi'^^^*" 

conir.:ch  domicili!  ?lohanncs  Za  gcr.ad  ""S' 
■   ■       !  a//r«  10- 

quemnoirczmttitauinorno    r  .cquc- 

teslcptcniconicclutas  rcicrt  il<v;  cxplicar.  "^**^  |.  * 

Pi:uiura2,&:pracipuaitt  coiucclura  ^'^ '"'t 

oit. 
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ait  cllc ,  fi  cjuis  in  aliqua  vrbc  vel  rcgionc       Qujntam  conicdura  conrra(^  domi- 

larem  fovieici Lj.C.vitSour.veliUri/.  U-  cilii iiuci,aK,ex co quis  inaliquaciuicate 

remfQuere  &c.  ius  ciuicatis  impetrarit  &  ibid.  habitarit : 

Sccundam  cflc  fi  reus  inaliquoloco  quadoquidcrolaimpctratioiurisciuitaris 

maiorcm  bonoruiu  partcm  polTideat  /.  2.  domiciJmm  ibid.contraclum  cUc  nonar- 

ibiautmaiorem  C.vii5«;4/ rf/f  V//././^>.  guit  :  cum  ctiam  auis  hnc  domicilio  cllc 

ptomdeff.deiud.Ls-^.2i  ^.vtinpofftfi.  Quod  polTn  L27.^.CeI/iu i.mfn.f.adwumap.  Bo- 

tii nonalitcr vcrum cllc ludicat ,  quam ll  Am.Ub.i.de Reptibic.6.& mmntbod hijlor.c.6. 
ibidctn  patcrfam.lc  inftruxcrit  /.  rf.  §.  viris       Scxtam  conieitura  contratti  domicilii 

pTtidtnttbia.2.l  tnu  t^.i.Celftu i.ffad mumtp.  dicit  clle ,  li  clcricus  lccularis  impetrarit 

Alacipas  lc.  ad  cuituri  cullodiamq;  vtILc,  bcncficium,rclidciuiam  requirens.  Nam 

*  pccoribus  &  aliis  rcb.  q  ad  inllrudu  pol-  cclctui"  domiciliu  in  loco  bcncficii  habe- 

lcllionis  vcl  dom'  ptmct  L:.C. de lio.vjcut.  re,&  ibid.  forum  lortitur ,  licct ibid.  non 

Tciiiam  coaiecturam  clle,!!  quis  ven-  rclidcatjll  iecu  non  cft  dilpcnlatum  fupcr 

dins,quas  alibi  polIidebat,reb.luis,in  alia  rcfidcntia  c4pit.p0ftuUjlt.de foro  (onipeurjti» 
rcgioncm aut  vrbc cum  faniilia ,  \\.  c.  tota       Septimam  conicclura  putat  confille- 

vcl  maiori  lubllancia  bonorum ,  itcmquc  rc  in  matrimonio  contrado.Vbi  n.domi- 

hbcris  iJclcruis  dcmigrauit ,    ui  ea  habi-  cihum  habcc  maricus,ibid.&\  xor,iarione 

tat:  LiHUge2oi).de  y.fig.LmhtL^i.ffl de captiu.  matrimonii,  habcic ccfctur  domiciliu  & 

&  poftLm.tuncUL6.^.vni$  2.  ff.  admumiipaL  forumfcrtitur^quod&rviduarednct/^n. 

Quiirtam,au,conicduram  cllcfi  quis  Cdt  mcol.Lfin.^.item  refiripftrunt  j.ffad  mu- 

aliquo  in  loco  ailiduch.c.  hequcncer  ha-  nuipal  Li.ji.2.ff.de  Iib.agnoft. Quod  li  lameii 

bitaacric  aut  veriatus  fucrit.Etli  n.propdc  nubac  alccri,domicihum  mutat  &:  fccundi 

hoccaludomiciUum  contraxillc  quisno  mariti  conditioncm  &  domicihum  le- 

vidracur,culolacomierlatio  &:  habitatio  <^\i\scdl.fin.C.deincoL 
domicihu non faciant arg.L^o.tuncl. Li7.^.       Racione coniradlus ahquis forum Ibr-  Ut 

ftia  damui  13. ff.  ad  tunncipal.  tamcn  quoad  titur  eo  in  loco,vbi  contraxit  d.Ltp.  in fin  ff.  Qu.  ji. 

forumlorncndumexhac  conuerlacionc  detudic lftfundus.ff.deeuif\.Lt.2.S'ffdeRtb.  Anex 

alTidua &  frequcnci,  t.uiquaadu  cxtcrio-  duhiu ,  Sc  tano  huius  eft  ha:c ,  q)  ca  natura  contra- 

u.uicclli^icurdomicilium  ibidcm  concra-  &lcxricobligationis,vcquomodoquidq,  liuquk 

ilum  tirx.c.2.de  raiunc  tnfext.& LLtheo.s-ff.  contraiUu  cft ,  codcm  modo  dillbki.uur  /.  forum 

ad  munHtpaLLx  qua  ik  c  olligitur,!!  dh  qui  nibil  tain  natuTalt.de  R.  l  Proindc  qui  I  ocus  fin  larur 

nc^otuncunnplunbuslociscx<;quo,do-  cftcontrahcnda;obhg.itionib  ,  idcm  de-  inloC0 

miaiium  no  in  viio  Imco  ,  (ed  in  plunbus,  bet  elle  &  dilIolucnd.r,confequcnter  igi-  conrror 

&:quidciis,inquibus  negotiationem  cx-  tur&pctitionis&rex.idUonis.  Hus} 
crccnr,contr.ixillc  dicuntur ,  proptcr  frc-       Scd  huic  obiicitur  /  exigere  6s.ff.de  iudic. 

qucntc  3»:  aHidua  conucrlationcm :  ira,&:  cuius  harc  lunt  vcrba ;  Ixi^tredotcm  mu.tet 

^  quide  multo  magis ,  np  iplli m coucrlatio-  dtbet tliic.  vbi  nuntus  doiKictUu  ktbutt,non  vbi 

^         nemfrcqueuLc&aiudiiaminaliquaciui-  inftrumemumdotaltconfcripttmeft^necn.  td 

tate  &rcgione  dcbet  dici,aliquc  ibi  domi-  genuscontrallus  eR.vt  &  eu locufptilart opor- 

ahum  conftuuilIc.Nam  proptcr  quod  v-  teat.in  (juoinftriimentnm  dotu  faUum  eft,qua 

numquodquc  cft  talc  illud  magis  cft  calc :  eum,in  cuius  dormciliu  &tpfa  multer  per  condi- 

A         atqui  ncgotiatio  pp  frcqucntcm conuer-  tionem  niatrtmonij erat  reditura  Hic  quxri- 

4|k  (ationcm  in  loco ,  m  quoquisnicrcatura  turdcrcpctitioncdotis,  quxmuliericn- 

Hl  cxcrcccargumencii  cft  tlonucdii  cocradi:  pctic  loluto  matrimo'uo,vbi  nam  ca  infti- 

multo  ni.igis  igit  ipla  coucrlacio  frcqucs.  cuac>vcrum  cc  ibi>  vbi  nutcimonium  con- 

ff  j  tradunv^t 


Digitized  Google 


IjO  VoLVMTNIlI.  Dl«PVTAT?0>JI«  IIL 

tradum  efl.&vbi  inrtrumcnnl  dotalc  cu-  quU^i.fJepdlt.Kz  vcro  matrimoniu  /w/J» 

icriptu  cftfEt  rcIpoiKictur  ibi  doas  rcpc-  Lexigert.nondu  fuillc  contradu,  ait  Rob. 

tition^fticuin6pofle.  Vndek^vide»  pacerecxeo  »  ^nondiifiienrvxorisfiidi 

tur,a<£Hone,ex  contrattu  delccndentc,  in  dcdudio  in  domii  mariri,  finc  qua  m.irri- 

lococontraitus  mflitiicncium  non  dlc.  monium  nullum  conlumatiinvt  iuo  loco 

Re(pondcntvulgo,idcj>proponituri»i  dicenuits:  lunc  ranone  liquido  fic  vcrbis 

tUxtgerc  ipedalitereileiniloceaduerius  cxpieflbindigitanelCtumiiMdUeHM^ 

iuns comonis ta;alas  rcccntu  jcx  noione  •verfStc mm.  Racione  deli£b  comifli  ali-  q  '  * 

qux  addarar  in  nne  eiuldc  kt;is,qnod  nc-  quis  Foru  lorritur  co  in  loco  vbi  dcliquir,  ^^^^ 

pcvxorfitrcdituraaddomialiii manti:&  *DiuiImpp.Scvcrus&:Antonin:cxprc( 

ideotntelligatttr  ibi  c6tTahere  9c  c6fenii-  te  conftitDcnmc«  LLCtiiinniiUH.  Qtu-  . 

rein  ftatuu  it!i'  laci.ficutalias  qiux];  vxor  fimamm!Ctm*mmmUyqmUffhu,Mat ex- 

fequatur  foru  manti  Bart.  Schncidc vvin.  traordmecoercentMr^vlft cimtffk ,  vel incbMtd ^T^^ 

lucoalicgat.mthcfiColbLL  adcLLexi^ere.  fmittVehbtrepermntur.qmreiefftftrkAtntur^ 

f>onefl.i^<liii;t#^.tf#.  Alii-hacfation£  frimmii,perficideberefiaumtSeA  Ax^thac 

exceptionis  hoius  ad(crat,<^  licet  in  loco  loois  proprius  c(l  criminu,  in  quo  vindi- 

contcdVi  inftnimenti  dotalis,mulicr  con-  ccntunidco  aurc  in  loco  dclid^i  potius ,  5 

tiaxcnt  reuera:  tii  cx  eo  contra^u  muiier  abbi  crimmapcrlcuui  oportet,quia  &  io- 

tnigrauerit  in  aliit  locfi*  vt  ica  non  is  locus  cus  ille  ddifto  violanis  eft  &  excplo  rcr- 

lpcdaridcbcar,iii quo  fiicric  reueca  con-  rcndiiunta]ii»vilicrimtnib.  cdmincndit 

traftu:Cbd  m  quc  f.icl.i  ("u  migratio.Cuiac .  abftme.mr ,  q.  exemplum  pocnx  non  t.am 

mctmfojlhjdd L6i.ff.dt ittdH.  Veruntamc  commodcibtuipotdlmaiioloco,quara 

|ld9atu)ihif.^negatiiidL/ltf/.vl]amexce-  -inqnoexempKnndeliAicdmiffidacacft; 
plione  conftirucndi :  quandoquidc  ca ,  q       F  t  lioc  vlq;  .ideo  vcmm  cft,vt  ct  pccio- 

ooriscaufa Ipccialiter  limt  iiuroduda ,  &:  n.r,q  alias  fijn  priuilcgio  i\iudcnr,i!i  loco 

tconfticucain  mulicris  caulam  tSctayorCjp-  dcadicomilliconuciiinpoilintjnec  fori 


pcndeancnon  yit\.pcr  Li.f.JiIut.uutrim.ld  pnrlcripriane  feferaert  queam.Stcn. 

a.rcpctitioni  dotis  no  taadiumcnto  ei^VC  litcs \n  loco,tn  quo  dclujucnmr ,  coucni- 

faciliorcomo^^iorc]-,  (ic ,  9  impedimcnto.  cndoscdc,  refcrt  Modcllinns  jb  Impp. 

KattoncautCaftrenlis.^lc^uituc&reti-  Scucro&Anronin.cofticutum  tuiirc/.^.ui 

necCuiacex eo refucac,^ non  lemp exeo .  fr.de rt  mtkLfituff^.dtscciifdtMHii£tde Ch- 

locom^eccdiuces.in  quo  matrimoniu  riflimisCofbntinusImpcratorreicribic» 

coiitr.ixcmnc & dor.ilc  in(ln.mcntu  con-  cosin  loco  dclidi  coucmri oponcrc  /./  C 

lvccrujit,cucontingcrc  poiiitjia-pcqjco-  vbt Scna  ortsretClarifiitm.  H.icrationcad- 

cingac,vteo,quo  concranii  Uco,oificium  dita,^oronehuiulmodi  lionoremteatUS 

pergulamuc  nabeac.  Ipfe  igicur1Rx>benus  cxdudacqQodqtpriuilegiii  mcreann:«gai 

.rclpondct,idcirco;«(/.^ tx:gtre ^non  in co  cocdTaaburitur  poteftatc.ncc honos fer- 

I0C0 dotc cxigi  potuiik ,ni  quo  uiftrumc-  uandti'-  (u ci,qui  honorc  non  lcruauit  Au-  Qu,  J4. 

<um  cofcclu    d  o s ^miila  &crit :  auonia  tbttica  qita  in proumaa  C.vtn  de  ctimimh.Hic  An  fact- 

in  illo  loco  contradus  nullus  celebratus  igitar  loe*  dclidH  cdmiin  maxime  jppnns  awi^ 

fiicrit:  fiquidcroladori«<jpmifTioobli'^.i-  cftadionib.criminalib.Scdtnpra'tcrIotru  inloct  iu 

rionciuill.i  perlccfHc.iccm,inducat,acni  dclictic6mi(si,ct  coin  loco,in  quo  hicinc  qut  re- 

jfublccutus  iucnt  rc  inla  nutrimonii con-  tofi  rcpcnutur,  coucmn  pollunt,  ^  vcru  ftrmu- 

C»6tu$,eadotisn6obli^rio,iedcindotis  clflecxiAnno«riScunc,<psandoeodcmin  m^tm- 

iuturaedeftinaiio,vlIu  encdu  poriat , t Jli-  loco rens  domicilium  no  habct  ,ita  ftatu-  utmeudi 

'  fidammUMiefrtm^fMmeMLLite  uatYvkdL*Mdii,Cvkdeerin.n.i6.&feqq  Jmti 

DoncUus 
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Doncllus  17- com.iS.pag.viihi  yo.vcrf.bucus^ 
trgo.CouArv.prail.qut/l.cjp.u.n,/^. 

Piobant  hac  fcntcntia  prinio  per  /.  /.C. 
vbidecriminib.  iii  quo  loco  apcrtc  kriptu 
e(i:crimmum  qunftiMicsnou folum  vl/i  cdmiffa 
fint,4ur  inc  htau  i  rmima^ftd  et  vbi  reperiururt 
^uiperhikniur  rei  ejfe  1 1  imim ,  ptrfii  j  debtrt. 

Refpodct  quidc  Accurfius  &  ciim  iplo 
Bat tolus :  vci ba  illa  {ybt  rtpcriumur  ni)  lic 
accipicndaclle:  vbi  rf^;r/H«mr  domuilium 
Ajifrf.Vcrunianien  regcritDoncllus:  O- 
rationcs  lias :  vbi  rtptntmtur  rtit  vbi  rtpe^ 
r:uiurrtidomuiUuh,ibete,m\\\\ ^rfus  lube- 
ic  comujieiniliilq-,  ampli'  q  i\,vbi  reus  rtpa- 
rttur  intcrpretcturqius, i^i/rtf/^fr/rifrw^ai- 
gare.aiu fodert,AUt  mfitUm  adificare,m  liira- 
mamlulomnnio  ,  quiaficnpoflitvtali- 
qiusalicubircpcriatut  ,  qui  loi  domiciii- 
am  non  habcac  ,  &:  contra  vt  alicubido- 
micilium  lubcat,qui  ibi  ncn  rA.'pcn.itur. 

1.  Per  Li.ff.dio^i  prafid.w  (^a  lcnptu 
eft :  tnmandutu  prtncipnm  ejfe.vt  curtt  u ,  qui 
promnciapraefi  ,  m.tlu  homintbtuprouimiam 
purgari:  nec  difi-ugui vnde fint.  Vt  .lutc  pur- 
gctur  malis  houunibus  prcuincia,non  fit 
alitcr,  mqiui  Doncllus ,  ^prchendendo, 
de  accufatis  cognolcendo  &  iudicandcs 
ficdemdcdamnatis  meritas  ptrnas^irro- 
gando,  cum  autc  .idditur  no  difhngui,  vn- 
dc  hnt,latis  fignificatur  ctiafi  non  fint  in- 
dc,vbiaccu(ancur  ,  fcdalibi  domicilium 
habcant ,  tainen  ibiacculationau  lubire 
&:  fc  dcfendcre  debcte. 

j.  Quia  idcm  plane  verbisexprcflij 
(criptumcftdcmiUte  dcfertore  qui  quid 
in  prouincia  admifit  m  l.}.i>ypr.ff.dere  miltt. 

4.  Quja/»/.JtC  vbidtcrimin.agi.QxjpTcl- 
(edicitur.ibircumconucnicipoflc  >  vbi 
dcgitfh.e.  vbi  vcrTatur. 

HuicicntctititcnonaducriantuT,  quae 
Bartci.i:^'  Accurfius  in  mcdium  adducur ; 
nam  quod  in  l.in crnmnalt  C.  //*  lutifdid.  di- 
citur,/»  crimiiuli  ifuoque  negotto  Accufatorem 
Tti foium  fcqut  dtbere :  at  v.  inquiuntjfiarum 
CCi  cll.vbi  is  doniialium  iiabct. 

Ad  liQC  rcf^^  onucc  DoncU.  in  irtmimb. 
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ttiamforum  rti  tjfe  vbi  is  rtperi4tur,fi  &ibiat' 
cufiiur.Non  cnim  vnum  aliquem  rci  fcru 
dici,lcd  omncminquodrcus  conucntus 
appcllatusiu.'  .ipudiudiccm  cius  loci  (c  de- 
fcndcrccogitur:quiaalioquin  nonrcLic  » 
agcrcrur  ciun  reo  in  eo  loco ,  in  quo  con- 
craxerit:  (iccnim  diccfctur  .idori,  eum 
non  lequi  forum  rci.Nunc x  ibi  redlc agi 
conltare,  ait  Doncil.  coq,  &:ibi  forum  cC- 
Q:  rci,quod  rcdle  atlor  (cquatur ,  iion  alia 
dc  c.mu,quam  ciuc-d  rcus  ibi  Cc  defcndcrc 
dclieat :  iam  vero  cxpaditum  cire ex  /./.  C. 
vbidecrim.i:ci\m  non  Iblum  cogi  (e  dcfen- 
dcrcdecrimincvbiadmilcrit ,  ledetiam 
vbi  rcpcriatur:  vbi  rcpcriacur,firapiicitcr, 
omilla  qua"ftione  vnde  fit  d.L). 

Sic  ct  116  aducrQtur  fpdomicihu  dicitut 
elTe  foru  rci:  leu  qj  idem  vilet,ibi  crimmi» 
caulam  cognolci  oportcrc,vbi  reus  dcgic 
Nam&  .idhoc  rcipondcc  Doncllus: 
non  iolum  ibi  rcum  hab  crcforum;  .-Jio- 
quin  cartera  ioca  no  forc  eius  forum  ac  ne 
quidc  locus,vbi  delidtu  coroiirum  eft.De- 
iiidccxeoipfoq>dicitur,  rculbrtiri  foru 
co  in  loco,vbi  dccit,hoc  fic  cxplicandum 
cft,vbi  vcrlarur,  vbi  conunoracuc ,  (cu  re- 
pcrinir;  vndc  <Sc  in  huc  cuda  fcnsii  adcoqj 
ad  noftralcntentiaconfirmodahuc  textii 
adducit  Vuitcius.  Non.adnutumusvoc» 
(degere}hoc  ioci  fignificarc  ide  q>  domi- 
cilium  haberc.  Pari  modo  mhil  obftat,Q» 
niilla  vidcitr.r  rcs  aut  caula  clFe  ,  qux  rcii 
fubiiciai  iuriitiictioni  cius  loci ,  i\\  cuiore» 
pcriturjfi  tbi  ncc  nraicficiumadiuiMt,  nco 
domicilium  habct.  Rclpondetur  n.  vtili- 
catcm  publici  Sc  vigorc  Rcipubi.  qui  co- 
niemorat  ///  l.locatto^.quod  iUicite  ff.  de  piibL 
hoc  cxigere,nc  malcficia  liiu  impunita,& 
vt  tr.-uiqaiilx  iint  JHiinci.v  ab  improbis  & 
malcficis  hominiD./  itavubitratm  ff.adl  A- 
quiU.).j}  dtoffic.prafid.  Dcniq-,  norrhiliti  Qu-ff. 
jf.C.</t'/«r/,'3.  Nabcnc  rcfpondct  Vulteius  An  rem 
caplanchucn6pcrtinerc,vtqui  dc  c.iu-  ad  locJi 
fis  ciuilib.Ioquafur,non  dc  criminaiibus.  deliHi  fit 

Quaqua vcro  dciinquens  coueniri pol-  rtmittc^ 
ijciu co  lcco  vbi  rcpcric,  camc  fi  iudcx  &  dut  $ 

ai.'igifttA.- 
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imgillratuiillius  loci ,  vbi  dclidu  comil- 
rumeft.adrcremitti  pcuc  facincrorum, 
rcmictcnducirccomunis  cft&r  conftans 
Dd.opmio.Ec  itj  Donc\\.i7.Coni  i6  pag.  71. 
Couarr.^Mil? q.i\.n.i.imSon.4.ytrf.  Seam- 
do.?xv\\\^cltb.i.prAx.crun.tit.i.q.7.nu.i.  & 2. 
Rauchar.  quxlLjf »7, part.iJi.  'g.& /rqtj.  Fa- 
chin.^.fo«fr.f./9.dryt</7.ThcllaurJipf//"Pe- 
dmo»t.fo.H.j^.& 6y\x\t.Mti  Li.C.vbnietrim. 

/.  Wclcnbec.i»  partitLdeAaufut.n.  7.  & 
g.)AMlh.Stc^\\xn\c.?o.n.i4-&ftqq. 

1.  Pcr  tcxtum  m  Lj.de re  mtluart L^!.^. 
fdmofos  is.f.depam.Lfi  cui^.^.idem  imperattr 
4-. Lfn.de  Mcufat. iiou.6o.c.i.lioM.i34. c*pit.j. 
c.i.extr.deraptor.  CAp.fin.  deforocompetenti. 
Clem.pjflor.de  reiudjcutc.fi  peccuuent  2.q.i.c. 
i.depritt.mfext.ciim JtmtLvhi  iudicibusha- 
bit.itionis  vcl  origmis  lubcertapccnain- 
uuigitur,vtdchtlo<."ij  mdicib.  euocanab. 
ccrcpolccnnb.reos.morc  gcrant  cosq;  ad 
dchthlocum  rcmittant.Rauchb.  dn.tg. 

2.  Quja m;mmc mtercft  Rcipubircc- 
lcra  co  m  ioco  piiblicc  puniri,  in  quo  ftie- 
rmtpcrpctrata.proptcrcxcmplii  ,  vtqui 
nondum  dchqucrunt  a  criminib.abftine- 
ant,dehnquenciu  punitione  deterriti  Lca- 
pieuliii  §  fumofos  jf.de  pan.Cle.  i.de  offic.  Ordut. 
t,  quupropttr  2.qutfi.7.  Etvtibicxtet  cxcm- 
plum  pa;nx,vbiexcmplumculpx  cxtitil- 
lct  Wc(cnb.<£».7. 

3.  Quia  Rcfpublica  ,  incuiustcrrito- 
rio  dclictum  cft  pcrpctratum,ab(q,  dubio 
ipecuih  iniuriaalficitur,vtconftat  cu  ma- 
giftranis  ilhus  m.iximc  oftcnducur ,  quib. 
conucnit  proninciaiu  m.ilis  hominib.cx- 
puri^ari.ncab  Iiis  qujcta  hominu  vitailh' 
Rcipubl.  quc  ilhs  extitit  delcgara ,  padim 
turbctur.Et  idco  par  cft  vt  his  ludicib.  c6- 
ucniat  corii  cnminum  pnnicio,vr  pubhca 
fiac  vindida&dcniq,  iatisfiicliio  Rcip.quq 
Ijrlaili:f,vtq;ineatucior  hc  inccr  impro- 
bos  mnoccntia/.^./.ftf«»ro/r  dccffic.  prn- 
jid  cup.fuBtfunt  leoes  4  difimcl. 

4.  (^:a punicio  lcclcrum,  admodum 
necclIaruRcip.facihusli:  ,  accomodius 
de  criminis  authore  diicucitur ,  fi  ea  caula 
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in  loco  deli<fti  comifll  examinenir :  nam 
alibi  fi  Forec  examitunda,quocidie  nuiie- 
renc  lcelcra  impunica  jpptcr  occultam  au- 
toru  cognirione,qu3c  «iiflicihme  poflet  in 
lucc  prodire,fl  in  loco  dclich  no  agcrctur 
de  cnmmis  eiuldcm  punitionc ,  quod  la- 
tis  conftat  &  n  otatur  tn  §  confiderdntes.  4U- 
thent.vt  omnes  oliedtait  iitdtc. 

Quiainiuria  palli.&coadi  eius  publi- 
cavindiclainalieno  territorio  prolequi, 
prxiertim  apud  iudicem  lUius  loci ,  cuius 
incolx  lunc  iSc  m  quo  domicihu  habcc  dc- 
hnqucccsjoraictcrcc^fcclopublicaiftam 
vclpriuataacciilationcm  ,  ^  profeaitiui 
funt  mulcis  cxpcnfis  in  co  loco,  vbi  hi  qui 
iniuriam  mculcrunc,amicos  «Sccognatos 
Iubcnt,atquc  idco  parum  cflent  turi,  ncc 
ita  ccrti  de  iufticia:  mimfterio. 

Quanqua  Bartcl.&:  alii  aflcranc,refnir 
fiones  dlas  dclinquccium  apud  Icalos  ho- 
dic  in  deluctudinc  abiilfc  ,  plcrcim  indi- 
uccforu  dominorii  ditionib.&rjpuinciis. 

Quin  ct  Rauchbar.Wclcnb.i5c  Andrc- 
as  Gail.tellatur.in  Gcrmaniaquoq;  cxpe- 
rientiaatteftatCjintcr  Rom;uu  Imperii  &: 
ftat'  acq;  corundc  lubditos,  has  rcmiilio- 
nes  hoc  teporc  minus  frcquctari,  pritcr- 
qua  tj>  pnncipcs  quandoq;  vltro  &:  Ipontc 
lua,rcu  cx  vrbaniutc  ahis  principibus,  re- 
miflionc  petctib.de  calignificare  folcanr, 
fi  pnus  p  lcriptura  ciucrint.nihil  p  hac  rc- 
milbionc.q  116  lurc  lcd  prccib.obrinuiflct, 
iurilHidboni  vcl  luperioritan  iplbru  dero- 
gatij  iri,lcq;  in  cafii  hmiU  idc  fiidkuros  clTe. 

In  tcrns  Saxonicis ,  ait  idc  Rauchbart , 
cx  pccuHari  principis  lancin  onc  ,q  lubca- 
tur  tnter  OrdinMt.froumc fub  ta  dufim.tiiu  die 
vbelthuter,fo  m  Emptern  verbrochen  oder  ent- 
vreder  VYtderumb  in  djeEmpterfolge  Ltjfai foQ, 
rcmifsio  iUoru  ncccflario  Hcri  dcbcrc  ad 
locu  delidbi,li  in  pfcfturapnncipis  crime 
aJiniisu  fit;q>  tn  putat  pdiclusDn.Rauch. 
in  illo  tm  ciJu  obcincrc,  fi  vidcliccr  ludcx 
delicb  fic  limul  fuperior  ludicis  lubic.itio- 
nis  magiftracusrno  fi  a  nunorc  vel  pari  re- 
miisio  poftulccur:  qiundoquidcm  par  in 

parcm 
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•parem  potcftaccm  nonhabeat  &  multo 
minus  inferiorin  fiipcriorcm  L^.&^.ff.dt 
rtcept.arbitr.l  eft  rtceptum  i4-ff-dt  Juri/Htil. 

Scd  quid  i\  iudcx  rcmiiTicncpetcns  n5 
fit  fub  codcm  principc ,  fub  cjuo  cll  iudcx 
aquorcmifnopcnrur,annc  rcmidio  ne- 
ccinirio  crit  fiicicnda  r  Ncgant  Couarruu. 
pra{l.q,c.n.n.io.Tiimzc.tit.dew^fit.q,7'n.27. 

1.  Qui.ihancconliietudinc  vniuerfalc 
eflcjaiunt  Intcrpp.fcntcntiamqj  comuni 
totiusorbis  Chriftiani  vlu&  pnwi  rcce- 
ptam  vt  non  fiat  rcmiflio  ,  quin  iudcx  rc- 
quiren5&  xcquifuus  funt  diucrfi  princi- 
p.itus  &  Imperii. 

Rcfpondct  quideFachin.^,fo«fr.^/.co- 
fuetudmem  hanc  efle  irrationabilem  quia 
conrraomnemiurisrationcmfit ,  vt  de- 
linqucntes  non  puniantur,.iutpuniantur 
abaJiis,quam  propriis  ludicibus.-quorum 
vtrumqjadmodum  fit  inconueiaiens:pri- 
usquidem,quiaaducrfaturReipul)l.cuius 
intcrcft  dcIi<5Va  non  mancrc  impunita : 

f)oftcrius  autem :  quia  fi  iudex,qui  remif^ 
ionem  dcncgat.nullam  habet,  m  dcltn- 
qucntc  iurifilidionc,ncc  ratione  originis, 
nec  domidlri,ncc  dclifti,quomodo  ( inqt 
Fachin.)  in  rcum  potcrit  animaducrtcre  ? 

Regent  ad  primum  Farinaciusrnon  ab- 
furdum  cfte  fi  rcus  in  hoc  cafiinonpunia- 
tur  :  quianondefici.xt  ius  lediurildi(fbio. 
Adq»  rurfiis  Fachin.  non,  air,  uurilHiclio- 
ncm  dcficere  iudias  qui  remifTionem  pc- 
t.u:{cdfiericontraius  cum  remilTio  de- 
ncgccur.Rclpoder  i^tur  Couarruu.  quo- 
tics  remillioni  locus  non  cft ,  teiieri  iudi- 
ccm  priuato  LeIo  &acculanti  dclinquen- 
tem  punire:  necpolleabhoc  iureexcula- 
ri  coluetudinc  quacunq; ,  nccaliahuma- 
ha  lcge ,  cum  harc  iinqua  forct  &  natu- 
roli  rationi  rcfr.-igarctur.  Ncc  .id  rcm  ficit 
quodiudcx  non  poflit  animaducrtcrcin 
dclinquentem ,  inqucmiurisdidionem 
non  lubcat ;  quoil  crat  altcrum  Fachin. 
fund.imentum.  Nain  imc  inquir  Cou.irr. 
cti.im  cxtra  locum  dcmicilu  aut  dclicb 
commini  pcllc  cnmcn  j  unin,vbidclin- 
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qucs  fit  vagabudus  vere  vcl  ex  pfiimptio- 
ne,quia  fiilpicio  fit  ipfiim  in  locum  domi- 
cilii  non  migratunim  intra  breue  tcmpus 
aquocunque  iudice  iUiusIoci,  vbimora 
fcccrir,aut  pcrqucm  tranfiuerit  viator.Id 
q»  valde  ct?nfirm.int  ha:  rationcs. r.  Qupd 
dum  offcnfiis  agit  ad  latisfidtionem  iniu- 
ri.c  6c  Ixfionis,  quam  iure  mturali  tcnca- 
tut' oftcndcs  omnino  impcndcrcicunc  il- 
hus  latisfiidticnis  dcbitor  fit ,  vt  &  pccu- 
ni.T:  alioqui  dcbita:  cftc  potcrat.  Ncmo  .i. 
inficiabitur,dcbrtorcm  hucponc,cum  in 
fuga ficvbique conucniri ,  crgo  &:dcbn- 
quensrationclatisfadionis,/ircmiIIioni 
locus  no  findeindc  tencnir  quilibet  prin- 
cepSjleu  index  ius  vnicuiq;  pctcnti  rcddc- 
rccuhocfitmunusiufticia:,  alcgc  natu- 
rali.q  vbiq;  vim  habet,  manifi;ftc  ^pccdcs. 

Qupd,  fi  qms  dixcrit  hoc  vcrum  cilcfi 
fit  iudcx  competcns  illius,contra  qucagi- 
tur:  facile  id  coccdi  poteft ;  modo  &  illud 
dctur,in  fpccic,quam  fraclamus,hunc  iu- 
dicemcompetentcm,vt  verumelle,  cmn 
cx  culpa  rci  non  podit  oflenfiis  cum  apud 
prcpriumiudiccdcfcrre,  cum  fiigitiuus 
iit.  Scdctfiadpana  criminisagatur,  quac 
nonpcrrincat  ad  oftcnfi  latisradioncm, 
laltc  eam,qua:  iure  Jiaturali  ei  dcbctur  ab 
offcndcntcvidcndum  an  totius  RcipubL 
vniucrlalts  interfit  crimcn  hoc  q>  dcfcrtur 
puniri. Nec  n.hcc  obtincbit  in  quibusdi- 
quc  criminibus.lcd  t.iincn  in  illis ,  q  adco 
atrociafunt^vtcorum  impunitas  proptcr 
lcandalum  grauc ,  cxcmplum  inligne  vcl 
fiilpicionc  rcpetcndi  lcclcris  fit  roti  Rcip. 
dctrimcntumallaturaCouirr. 

Moucntur  prj:tcrca  huius  icntcnti.i: 
patronietiamhacrationc  ,  quod  noulic 
princeps  aliquis,qui  poflit  compcllcrc  m- 
diccmrcquiiitumadrcmiffioncm  ,  cum 
non  fiiblit  vrcrque  iudcx  vni  principi. 

Vcrum  iplc  Couarr.a^nolcit  argumcti 
huius  imbecilhtatc.  Na  li  .Uioqui ,  inquit, 
tcncrcair  iudcx  rcquifitus  rcnurtcrch^c 
r.itio  paru  vrgcrct,cum  pofitt  coen  abalio 
principccui  iudcx  ipfc  rcqfit'-'  lubdit*  cft. 

G  g  Lifu- 
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Infwpcr forum  (brritur  reus rarionc rei  gitur :  adeoqi  in  domidlii  loco agaturx- 

Ou.  t6  Krigiofaccoinlocojinquoteslitigiolafita  dioneinrcm^raodo&rcspetit^ibifinu 

^/n  cft,fiiicproprietate,velpolIcffionefitc6-  Quod  fi  rcs  pctitx  aiibi  fijtrint ,  mberc 

tcnuo,lcd  vtruminlocoetiam  domicilii  impcr3t,in-liislocis  ,  &  noaalibi,inrcm 

dmiciln  i^i^'^'  poflit  adio  in  tcm  fi  alibi  rcs  Iki^  aiilionem  raoucci.Ncqj  moucriaitDo- 

nofit  ris  giolaiijcric  fita,quxftio cft  noaexpedita/  ncllus^aducrlariuai^yfj/cJ''}"^ illam  non ad 

6(A,ailto  ^^'^^  videcur  Yultei  lentcntia verifi[imai  proximc  fiibfcqucnnarcfcrri,  vt  pluralor 

M  rem    ^l^crcnris in  loco domialn adionem rca-  ca indudcrentur, (edad  vcrbum  rcmoti- 

nihtlom  u  mfticui  polfcetfi  res  ibi  noiiicrit  fita.  us(/«i^»iii#)vr  prura  (oliliulla  indudaniur. 
nus  tbt       Qua'faucnjiaconfirmaturi/«rf/.C.»-       Liftant)  VerumrcgentVulteius;plura 

wdittu    ^'""'""■i'iqu^I"'PP-ir>  ^^cverba  relcri-  c^uidcmiuifam</./.]f».  courineri-.fcdiiloru 

toStti     ^^nv.ASaTrnforum,^utntrm,fiuetnptTfo'  priusaCtioni  in  icm  ficadioniinpcrfona 

nam  firA{lio,ftquituT.Sed &  m  quthus  rts prt^  cllc  comune :  poftcrius  ad  loLim  adionc 

fterquM  (OHtetiditur,cortftitut*/unt,tul>emm  in  rcm,de  qua  exprofciro  in  illo  riculo  in- 

inremacltonemMluerfutpofidenrem  moutry.  ftjtutafittradbuio,pcrtincre.  Eiprxterea 

in  quib.  verbis duo  rclcnbut  Impp.  pnus  nihil  opus.fui(Ie  prioci iulfujfi  vnus  tantu 

cft,adorcm  rei  focum,fiue  m  ccm,fiue  in  fic  locus in  quo  quis  conucniendus  ellet 

perfi)nam  fitadio,lcqui: hoca.forum  in-  adione  in tcm,cum  poftcrius  futfcdlTet, 

dubiraie  el\  locus  domidlii,fiqaidem  fo-  pra.'(crnnr qaod  I mpcrMODb..qua:ftio  cC 

rum  ibi fignificat locum,qui  Sc a<5tioni  ia  let  pr opofita de  foro  no  promilcuc aftio- 

rem  &r  atrioni  in  perfonam  conucnirc  num  oranium,ncq;ctdcforo  adionis  in. 

poteft:  is  autcmnon  cft  aUus  quam  foriT,  pcrlbna;  (cd  de  foro  adionis  in  rem.  Nec 

quod  quis  forritur  ex loco domiaHi:cx  porroiuuarc,ait,  E)oncfluiftud,quo vri- 

loco  cmm,inquorc8eftc6ftiruta,fx)runi  tnc,  luhtcriligiu  ,q;[po{irtquidepoirel!br 

quis  nunquam  fcrritur  m acrione pcrfo-  in  !oco  dcmicilii.tamctfi  ibi  rescouftitu- 

nah:  poilcrius eft.quod aclio m  run  .erii  anonlit,conucniri;  f«d  non  cogireum. 

inco  locomoucridebcar,  inquorcs  cft  ibiactioncacapcrc;  nam  ita  in  quocunq:. 

conftitura;adeoq;expriori ,  in  rcma(5ho  loco.iClbri  pcrmiftum  forct  quc  caucni- 

hoccomune  lubeatcuniadicnc  ui  per-  re,vtcxeucntudcmu,volutati:nimirurei 

(bnamiquod  polTir,ficut  1  .xc,  in  loco  do-  cducri  depcdcar  ,an  co  in  loco  vbi  c5ucnr£ 

midliimoueri:  hoca.cxpoftcrrorihabc-  iudiaufuicipcrevelii  necnc,nififit  locus 

at proprium^dio  in  rcm,& amplius,  c^ua  a  iurc  lullus :  atqui  hoc  nulquam  dl  (ctir 

afhom  pcribnam ,  quodita  mlHtuamr  ii>  ptiun,&v.amni5  dcfbri  competentiado- 

loco  etiam  alio,  quam  domicilii ,  nempe  drinapcridincertarcddcretur.  , 
inlocoreiGtx.Atq;hanclcntcntiampIa-       i.  VetLvntcC.viideheredttatedgatttr^ 

ne  euindt  aducriariua  poftcriotis  partis  qua  lic  rclcnbunt  fmpp.  lUtc  vbiresheredi- 

huius  rdcriprijcuminquiunrlmpp.  Sed'  tanas  tffeproponis.heredtsinpofftfionernutn. 

&\\\ lods,  quamaducrlariuam rcs diner-  bertditartafumttnpofluladii  eft:vbia.domici- 

las conneclerearq;incladcrccerrum  eft.  Bumhabetyqtucouenttur-.velfitbtvbirtshere-^ 

RcfponderquidcmDoncl].  idquod  ditariafitafuHt^dtfft,  heredttatiierttcontro- 

intio  lcgis  gcneriilircr  firdidum  ,  ftanm  uerftattrmtnanda.  Vndc  luud  ohidicc  col- 

pofteatemperariinachoncinraTi:ad  hac  liguurpctiuoncm  hercditatis,quc&:ipIaL 

lentcnriam  ,  vt  ad:orinomniadionc(c-  inran&:vindicaaoeft,poficinlocQ  Jo- 

quarurforum&  domidhumrd;  ledita»  miciUimllitvu,quamuis  rcr  ibi  litano  fir-. 
dum  fi  in  rcm  .igitur,  cti.im  rcs  dcquibus  RjcfpondctDoncll.diiierfimrationcni 

controuctfia  cft,  ibi  conftitutae  finr,vbi  a-  eftc  rei  vindicarionis  &  pcurionis  hcrcdi- 
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catls :  pcticione  naniqi  hcrcdicatis  cllc  de    rtmaQ.  iii  qua  iiibenc  Impp.  adbionemiti 
liereciicace,ade(X[-,  de  iure:rei  vindicauonc    rc  iiillicui  in  loco  vbixcs  lica  cll :  lubemui, 
a.de  rc  corporali:  porro  rc  vniiicrlalc ,  ca-    inquiunt  &:c.Vudc  lic  infcrcDonelL  Qd^ 
quaincorporalc.nuiquacllc:  corporaJc    iubcturlcgcidnocoFcrcurin  arbictium; 
vjilicubi  clIe.-proinde  dc  hac, vtpocc  certo    lcd luirum  facere  ncceJliim  eft ,  vt  ipli  li- 
loco  coLlicuta,eodeeti3agidcbcrc:dc  illa    bcrum  noniit  mucjrcaducriario  inuito, 
v.vt  qux  certo  locc  no  fiCjin  domicilii  lo-    cu  hxc  lit  lcgis  pocert;is,vc  ei  omncs  paic- 
<oagcndu,adcunJemqi  recurrcdum  ne-    tcdcbc^tLz  ff.de  //.&quociens.'dicuida- 
ceflano  cllc.  Inftac  Vulceius ,  illud  q)  alUi-    ciu^  adio  ccrtalcgc,tu,nili  is  agendo  ccrca 
roit  DonelL  rem  vniucrlalera ,  vtpote  iu-    lcgc  (cniec,denegacur  agemi  adio  Lmttm. 
corporalcra.nuiquaclle,  Eiiium  pUnc&    %f  (xna.ff.de froc  Kx<:\\nd,Lfi»uL\\x\iCX.duddo- 
coniicbum  cire.  Na ccilij,  li  dc  hercdicace    nem  in  rcm  mouccun  us  locis ,  in quibus 
loquamur  in  theri.fiuc  in  abftratlo  ,rccie    res  fum  iit^.Ergo  no  eft  collacu  m  arbicri- 
dicacor  ipiam  nulqua  cllc ,  q>  no  cm  in  he-    um  adoris  adionc  in  rcm  alio  loco  agcrc 
rcditacci  Icd  ccia  in  quibusuisaliis  iuribus    neccllc  babeac.  Relpodec  Vulceius:  (}>  ica. 
locum  habec  \  cn  fi  ad  hypochefm  deicea-    iubecur ,  vt  ipkim  lolii  pro  iurc  obieruari 
datur,Doncllum  inficiari  non  poiIc,quin    dcbcax,id  o  mumo  ellc  obicxuandu,&:  no 
ius  iUud,q>  appcllatur  heredicas,fit  m  rcb.    ahud.Solu  x  locu,in  quo  rcs  eft  coftuuta, 
acqi  vcexcrailla  nulqua  cft ,  icain  illis  rcfi-    uon  elle  atboni  in  re  acchbucu.ica  vc  in  a- 
dcac,vt  vbicunq;  funtrcs  hercdicorix,  vua    lio  infticuiii6poilit,inuico  cco,  couento: 
atqi  alcera,vel  eria  omncs.ibi  fic  ccum  hc-    fed  apertc  aUu ,  vidchcet  domicilii  clfe  ib. 
rcditasjq? vel ex  eo  iatis c6ftct,«j> de re  etia    adioni in  re allignatu.  Neq;  etiararu ellc 
fingulari,haud  mmus  atq;  de  vniuerfitatc    didt,vt  duo  lubeantur  alccrnaciucquoru 
rerura,ad  hcredicaccra  pcrcincncium,he-    vnii  fi  fiac  iatis  fi.it  ei,q>  iulfum  eft ;  &c  ficuc 
rcditacis  pcciiio  dctm. tot.ta.fifi  pjrs  hered.    iuirerint  Impp.  vt  adio  in  cem  co  in  loco, 
ptt.  Et  (i  res  hereditari;E  oitines  fint  in  co-    vbi  eft  res  c6mcuta,ipla  mtenictur  ita iuf- 
dem  territorio,hcreditatem  quoq,  ibi  clfe    fille  ct,vt  i£tor  lcquaxur  in  a<5lionc  in  rora 
diccBdum  foretiquomodo  Impp.uf  Lvnu*    forum  rci  Le.domicilium  ipfius,ita  vt  fiue 
C.v^ fideic.fftt.oport.ccno  loco  neredicace    in  hoc,fiue  in  illo  polTclIorera  conueniac» 
tcUnqm  &c  ccrco  loco  pcci  rclcriplcrunL    iuirui  parirum  dicatuc. 
E/  m  ttt.yh  dt  heredtt.i\>i  ncrcdiutera ,  vbi      z.  Per  L  qutd Ugdtur  3 0  Digefi.  dt  luSc.shi 
funtrcshercditariar,pctivolunt,eoq>ipia    lurilconfultus  Lianius.  fi  autem  iB<iutt, 
nufqua  fic,nifi  vbi  res  finc.in  qu'b.hoc ius    ptr  tn  rtm  aHionem  legatum petetur  ,  tttam 
cft.quod  dicicur  hcrcdicas :  acque  inde  no    ibtpetidcbet,vbtres  r/?.piaxilc  i^icur  in  loco 
tmloci  domidhi,lcd  ecia  loci ,  vbi  res  hc-    rei  ficac  adtio  in  rem  Jcbet  luftuui.Rcfpo- 
rcdicaria:  Iunc,memincrunc,  cuius  pofte-    decur  primo  hunc  ccxtum  no  monftrarc 
rioris  loci  mcntio omnino  eilct  fiipcrua-    vbi  conueniendus  fit  poHcilor  atilLooc ut 
cua,nifi  pter  locu ,  doraicihi  ct  locus  ellct    rcm:fcd vbi  rcs  pcciu  lir  rcftitacnda  qujc 
alius,  nimirumrcificacinquoagipoirec.     lancdiueriafint.  DemdelCcumloquide 
j.  Pct  Lfiresmobiluio.&Lfi<}q.ff.dtR.wh    fui  tcmporis  iure,  quo  obformulam  ,  in 
ifif.inquib.locisderemobih  ,  quoaddo-    rcaUbusadlionibusconluecam  alibi  non 
miciliiiocum.ipercc(criptumcft,&quo-    potucrit.igi,qiuminlocorcifica: :  q^ius 
ad  locum  rei  ficsj-  m  Lquodlegatur ^S.jf.deiw    nodie,  formulis  lublatis ,  ctiara  exolcue- 
dsc  6c  aUthent.quam prouincu  C.  vbi  decrim    rit,ac proinde  vicio  8c  mcurijc  Triboma- 
& ifin.C.vbiin  re  naH.  Pro  concrariaopi-    ni adicribcndum  ,  quiiusvetus&cxolc-  " 
nioncadducicDoncll.prinio/.)i)v.C.  vbiiti    tum  hic  rcculcric 
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p  Qi^iafidepofTeflionenonpotcila- 
lio  in  lcco  agi,qua  vbi  res  frta  eft,de  cuius . 
pollcffionc  aguur  l.vnic.C.vbt  dt  poffXcc^n- 
tur  vtde ^pncratc  attionc  in  rc  no  pollit 
alio  locojij  vbi  rcs  lita  eft  agi :  ratio  cft,  cja 
hxc  iudicia.pctitc  nu  fc.  &  pollciroriu  ira 
sut  cc5iucta,vt  apud  quc  adlu  cft  dc  polTe(^ 
iione,  apud  eundcm  ctiade  proprictate 
ap  oportcat  /.  nuUt.C,  dt tudtc.  Et  prxtcrea 
actionc  in  rcm  pctatur  quoque  rci  pc  llcf- 
(\o  l ojjiitum  l. qut rtftitucre.ff.  dtR  vitid. 
Rxlpcndct  Viilceuistetiam  adtioncin  rc 
dc  pollclfioneagi  po(lc  \n  locodomicilii; 
cx  quo  in  cc  ntr.i;  lu  nifcnxrgo  &  de  pro- 
j  uetateeodc  in  loco  poircagi. . 

4.  Quia lidgaiorts  multis  cxpofiti cf- 
fou  incomodis ,  nifi  ibidc  vbi  rcs  eft  aqa- 
ctu  :nam  primu,pcndcntc  iudiciojcaula  a-' 
libi  cxpcdiri  non  poteft.aut ccrtc  no  fine 
ma:iifeftoincomodo  vtriu(c]i  lirigatoris: 
quia  intcrdu  vcnicdum  eft  in  rc  prxfcntc, 
vrcognolcaturdc  finib.C?<:lciatur  qd  qua- 
rumuepcttttur  :  mterdum  cxhibendAres 
mobilis.  At  nihjj  horum  fieri  p6t  nifi  in  rc. 
plenti:pioindc  &:iaeo  loco,  vbi  res  cft  de 
quaai^itur.Prxtereain  iudiciis ,  q  luntdc 
pollclTione  iSrproprietatc,qui!»  &  quadiu 
polTiJeat,fTpeincidirqftio  :  atpoilclsio 
nonpot  j|>bari,nirireftibus:non  a.cxtcris: 
.  led  vicinis  (^incolisci'  ioci,vbi  rcs  fitaeft . 
dccuiuspoilclsione.contenditur :  autli 
cxtens  omninoprobandacllct,  Heri  id  o- 
portcrcr  m.ignisiumprib...  Deniq;  iplcct 
iudcxquialibide  pollelsioneaut ^pric- 
tatc  cognoicit,q  vl>i  rcs  liracft  ,  fcntcntia 
lu.ituennonp6r,vel  .a<itori,vcl  Rco.  Na 
i\  iccudum  aciorem  iudicabir ,  curare  dc- 
bct  vtiili  pollcfsio  rcftifuatur/.(7;(/rf/?//«f- 
n  ff.de  R.  r.Silccundum  rcujcuraredcbct, 
vt  cum  .aducrfiis  vim  m  poflcfsione  tuca- 
tur :  athocnonpotis.cuuis-interritorio 
res  fita  non  eft.Cum  is  lolus  polsit  mbcre 
polsidcrc ,  cuiusad  curapcrtinet  rcs  ,  dc 
q  ua  agirur  /.i  utn  vnus^  fitt.ff.de  reb.dub. 

tt  hcec  (ciuentia,aiibi  didta,excqui  pof^ 
fitismapiftrat',m  cuius  tetritorio  rcs  fita 
ii{iJ,udjuo  ^.i.ff.deremdt(4t4,  c/i  dc  co  iudi- 
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cc  nunc  no  quxritur:fcd  dc  co  agirur,  qui 
ahbimdicat ,  quam  vbi  rcs  conftituta  eft, 
quarnturquc  quid  is  pofTir,  ad  euis  iudicii 

lcntcntix  exccurioncm.. 

Rcfpondct  Vuitcius  ri/ 
-#<r.inconimoda,  qux  htigatores  lcntiant 
cxeo  fi  in  loco  ctiidcmiciUi  ag.mir,planc 
clTc  fortuita:.cx  fortuirisa.  IL  ncn  confti- 
tui.Demde  incomodailh  magis  cflc  a<5lo- 
ris  ,  vcabfiirdc  cxindc.irbunoreirclin- 
quatur,q)  ipfius  non  intcrcft ,  led  intercft 
actoris.qui  fibi  imputct,q»  cum  tairo  luo 
incumodoexpcriiipoti'  volueritin  loco 
domialii  q  T  loco  rci  lir^.Quinimo  &  ipfi 
poflct  ce  c6modi',vt  in  loco  domicihi  fiii 
c6ueniat,q  in  loco  rci  fitx,q  prqfupponit 
cflc  cxtra  locu  domiciJii,idq;  heri  p6t  plu- 
rimis  modis :  atq; fi  coparctur  incomoda 
locidomiciliiciiincomodis  locirci  fitx: 
plcrumq;  hxc  luncillis  maiora:vt  ll  cx  in- 
comodo  rcs  <j  ftimada  fit,co  ipfo  ccrta  de- 
fi niri  o  in d.l.fin.  vbi  tn rem  &I.1.C  vbi de poffl 
jPpofitacucrratur.  Quoda.  Doncllus  in 
altcro  mebro  rarionis Tu.t  cx  poteftatc  iu-  • 
dicis  alfiimit,  iudiccm  alibi ,  quani  vbi  rcs 
cft  firaexitum  inucmrcaut  iudicc  fcntcn- 
ria liiaexcqui  no  poflc  facile  rcfelhtur  cx 
co,<5)  liccr  pcr lc  ipfiim  non  prxftcc  id  iu- 
dcx,incuiustcrntonorcs  fitanoncft,  vt 
lentcntialuacxccunonimandctiir :  prz- 
ftarc  tameii  id  poicft  pcr  .xlium.Scntenria 
n.alibidi<fVampolTc  excqui  magiftratum 
cum,qi;»  lcntcnrii  non  tulir ,  aut  in  cuius 
tcrricorio  res  fira  eft^nimiril  ab  eo ,  q  fi:n- 
tenri.idixit,rcquifitum,tcxiuscft  inlpe».  . 
ff.de  luri/d.l  if.ff.de reiuJtcdt.  Quod  fi  is  rc- 
quifitus  execucionem  facerc  nolit  aut  no 
poflit.fiipcrior  omnium  adiri  poteft. 

Dcniq;  Ualicuius  ludicis  tcrritoriij  fit 
diftulum  ,  itavt  omni  locoicdercipfifit 
impofliblJc,  necellijm  erit  obrationem. 
modo a DoncUo allatamvad  cuitanda pre-  Qu.  57.. 
di(ftaincommodain  p.igis llnguhs luigu-  An Cleri^ 
los  iudicescoftitui.  Ratione  rci  porrcv-  cus  foru 
bi  fitaclV,fcrii  rcus  fortjtur ,  ctfi  Clcricus  fortidiitr 
fit.^  Atqucitaftatuunt  Cuiac.  adcaptt.}.  exloco 
deforQCompcrenf,  Zangtr.  deExcepT.part.2.  rei/ita}.' 
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e4fi.nu.i)f.&feqq.  Matth.Scephani<///^./.  ^w(dcqiubusinprarccdciuibus  lociitus 
de  um;d.i  jp.j/M  i.&ftq.  G^ciLi.sbfiru  j.n.4-    crar)  domum rtuoure fi non  lU coMraxtrmr, 

Myul]u^.i.ol)f22.nu.2.  vbtcoiiutmuntur. 
u.  Qui.\  cum  rei  vindicatione  agitur ad-     2..  Pcr  tcxt.in  cap.i.^  conirahtntis  ff.de fora 

ucrfiis  ckricum,non  rrahitur  m  ludicium  competentt,  in  quo  Pontifex  in  h.i"c  verba 

ipla  pcrronaEcclcfufticajqux  oblig.ita  no  rcfcribit :  ContraJmites  rero  aliarum  dicecefi- 

fliif,  (cd rcs ip(a dc qiuigicur  §  omniulnji.  umfiipercontra^lil/us mitum Remenfi diacefi 

dea£i.l.fed& loci^fialttrfundtu  fin.reg.  ibr.  abiiidem{mfiaivenianturibidem)  trahtreco- 

quoniam.igisfunclo,quapcrronisadiudi-  ramfenondebtntinutter.licetmpojftponebo- 

ciri  fines  vcl  partcs  intcniguntur  iquiatt-  tiorum,qua  ibi  habent^ettam  cum  alib§fiiit$pi- 

arai  fin.ibiftntetiapradiod.tturff.dtiieg.gefl.  atnfaciunt ,fiillorum  auHoritate titati  conf 

Authen.  ClcriCMsibiquod natUTacaufa.  vtlalia  parertcontemiunt,pofimtmifimefacerecon- 

ratio C.deEpifi  & Clertc.  tra eos :  velfietiam  malittofefeipfos  occultent 

X.  Pcr  capit-s  dtforo  comperenti.  vbi  Pon-  necitatio  peruenutadeofdem  dtcernere faci- 

rifex Si CUricut,mc[mx,LaicudertLmftttsvel  tndamtnpofftfimebonorumquamaliaetiam 

Bclefia  impetierit ;  &  laicus  res  ipfu  non  Ec-  diacefi  obtineri  nofiuntur :  fed  tuncloci  dtace- 

(lefia  effe  aut  clericfy  fedfuai proprtas adfeuc-  Janumad  dinunciationuin  ipforum  fanuriitii 

ratydelet de  rigore  luris  ad  forenfem  ludictm  hutufmods mifiionem.Ex  quibus  iauc  fuuda- 

trahi-.cumailorforumreifequidebeat.  mentis  hquido  apparct  in  contradibus 

5.  AtquctcftcGaiho,hxc_icntciiaGrpc  nonHcnremiflioncm  ncqihlocodomi- 

fuitinCamcralmpcriahobil-ruata.  cihi.velvbircus  vcrlatui  .ad  locum  con- 

Infupcr  foru  fortitur  quis  rationc  cau-  tradus;  ncq;  a  loco  contndus  ad  locuin  . 

(a:  qua:  in  iudidu  duiucituncaufa:  fiquidc  domiciiii,feu  in  qao  rcus  vcrlatur.  . 

Ecdcfi.ifticx  cora  uidicc  ccclcfiaftico  tot.  5.  Accedir  q)  cx  contraria  opinione  fc- 

tit.de foro  competent.tt^dan  dcbcr,  vt  injra  queretur;  iudicc  loci  cotradus  cftc  huius  . 

ii^.w.pluribus  dicetur.Feudales  v.cauia:,  caufa:  compercntc  ludiccm^polTcq;  eam 

vcl coradomino  feudi.vel coram paribus  pcr  fcntcntiadchmre  8c  in  ea proccdcrc, 

curixagitari  dcbcnt,  vtdocuunfr./fW.  c.  licct  ipfe,  qui  contraxit  non  inucn!.itiu-ua 

vlt.  Scd  vtrimi  reconvcntio  coram  pari-  lococontradus,quodeftcontra<i<l?.c./.§.  . 

bus  curiar,in  caufa non  fcudali,Iocum  ha-  contrahentes,de foro  conip  in  6,  . 

beatdiccturinframrf/j^.^/.  4.  Acccdir  c|,ratioiI]a,obquarcmiflio- 

Poftremo  foru  /bniturahquis  rarionc  ncm  m  dchchsadmirtcndum  cftcdidum 

contmcnti.T  caula: ,  qux  diucrlionc  nuila  cft,in  cont|ac\ib.pcnitus  dchciat :  cellaji- 

.    admittitdequainfrain</(;^tff./.?.  tc.n.ranoncccllatquoq;iunsdi(pofitio.  . 

Qui  contraria:  patrocinarur  (i:ntcntiar, 

RESOLVriO    T  H  l  S  l  S  mtuntiw  c.i.deprtuiUg.m  rf.namindc,<^uod 

Literd  A.'                 N  O  N  pnuilcgiu impetrauit,vt non  nili fub 

Qiy 8.  ^^Vm  in  piqccd.thcfioftcnfiim  fucrit,  ccrtoiudicc,.ranonec6iradusautdehdti 

An m U-           dclidbs  rcmiHioni  locucftc  qua:-  rcfpondcrc cogatur;colligut,celIantc  tali 

cum  ctn-  ritur,annc  cadc  rcmiflio  locumfibi viudi-  pnuilcgio ,  rcu  cria  in  loco  corradus  c6- 

rruclui    ccrinconciadib.  ficvtquialiquom  loco  ucnienducoq;remittcndu,fin6ibiinuc- 

yfrrrt»/-  contr.-ixit, fitadiocu contraclusrcmittc-  niatur.  ScdrcdcZangcr.rcipondet cxar- 

tenduii  ,  dus,  fi.Jibivcricrur.^  Ncgatiuavcriflima  .  gumcto<£f./.nonhoccoIligipoftcQ>rcus 

qfaialthi  cft,&:communitcr  .^pprobata, &prim6  inlococontradhisconuenircdebear,&li 

reptri' ■  fund.iturini!^.§  4t.j7i</fi«<//f.  mquoloco  noivibifit,c6remitndebcar,lcdhocfol»j  1 
tur?-      verbisdiierus  Vlpuuusicribit :  OwB« quodfubimucimtur,conucninpoflit. 
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■  Non  rcfiftit  q«o<hidor  reum  aA  (uum  Pro  qua  fcntetia  facit  prim6  qtiod  qiB- 
ibrum  potcft  rcuocaxc  hhf.i}.(.i.&  2.  libct  polTLt  bendicio  fuo,  pro  fc  introdu- 
Rcfp.n.cum  GothofT.autor  nofter,alia  do,renunciarc  Ipen.  Cod.de  paH.  atqui  bc- 
tacionem  cflc  in  adore.cui  onus  proban-  neficium  d.Lvnic.  cft  bcnefiaum  pcrlbn*- 
A  prxripcrctur,li  alio  in  loco,  qui  in  quo  rum  milerabilium.  Igitur  ci  renundarc 
contrajdt,agcrccompellcretu£.  qucunt.Ei  quanqua  diflcnticntcsnegcnt, 

priuilcgium  hoc  miicrobiliura  pcrlonarti 
RE  S  O  LV  T  I  O    T  HES  1  S         gratu  mtrodudu  cflc ,  contrarium  tame, 
DEC  I  M..£,  n-ico  ludicio  ex  Conftanccol^tutionc  re- 

iitefd  it  T7  X  liadicnus didbs  hquet,«j>  vnufquif^    lucct  manifeftiflime ,  cauct  fiquidcm,  nc 
X-^quccum  quoreseft,coraluoiudKe,    milerabilcs  iftx  pcrfonx  termuios  pro- 
&  no  aho  Ct  coucniedus :  nec  iurisdi£Bo-  nindarumfuarumCocANTvRcxccdcrc. 
ncs  ipCc  nec  eaiu  ordo  fit  confimdendus.       Nec  lequitur  comilcrarionis  granabc- 
Cxtcru  Conft.  Imp.  in  pcrlbnis  pupil-    ncfiaum  Lmu.  eft  introdudum :  crgo  no 
loru,  viduaru  &aliis  mifcrabihb.  hoc  Itn-    in  fauorcm  milerabihii  perlonarum;  quia 
gularitcr  coftituit,  nc  a  (uo  tudicc  ordina-    princeps  cx  comilcratione  crga  pcrlonas 
rio  avocari  poflint  ad  principcm  ipfiusq;    milcrabiics&fortunq  iniuri^c  luppofitas, 
ciiriam ,  cum  alii  ad  Imp.  ab  ordinario  iu-   in  fauorcm  mifcrabihum  perlbnaru  pri- 
<licc  reuocari  poffint :  verba  coftitutionis    uilegium  hoc  introduxit }  ita ,  vt  commi- 
hxc  fnm:Sicontr*pupillos,velfidM4(,vcidiM-  (ccatiofucaulamiDulliua.quarprincipcra 
tmnom9rbof4Ug4tosdebdesmpen4tufiteTit   raoucrit  &  impulcritadbcnchciumhoc  - 
tenrtgtk  rfftrt  tudicm :  rrtemtrati  i  mrffo  no-   largicndum  milcrabihbus  pcrlbnis. 
jiro7uiHdUM comptUantHT comitAtmnoJiroJiu       Et lanc fi bcncficium hoc  effctmifera- 
fopi^fdcerc.  qumimo  intra provmcia,m  qua  U-   rionis  gratia  concellum ,  lcqucrctur  hoc 
t^Ator  &  ttfies veltnflrumetAfttnt,<xpeTum-    bcncficiu  ctTc  iplius  Imper.  quod  fibi  ipfi 
tur  iurgandt  forttma:at^  omnit  cauteU ferue-   Impcraror  cllct  lorgirus :  atqui  abliirdum 
tMr,ne  termuios  proutHCuttu fitarit  cogatur  ex-   eft  hoc,  ergo  &  illud. 
tedere.  Quod /i pupiit rel vtdua,  altt^fortutuL       Sccundo  quod  poflfit bcneficio  pracdi- 
inmrtamtferabtles  tudtctunofhaferertuatiso-    £l:orenuncian,probatquoq;vocula  Cc- 
rauertnt  tptafertimcmaitctttMi  potetiaperhor-   c  a  n  t  v  r,  ncc  cnim  cauciit  Impp.nc  mi- 
^^cu  t:cogaMtMr<tfuadMerftrtiexaminiu§-    (crabiles  perlbnx  exccdat  tcrmmospro- 
fr»fu  coptafaceft.Lvmc.Cquadoimptrator.    vindanimliiarum,fcdnc  Coc  antv». 
QS^J^"     L»c hoc i^wr  prNHlegio quacrKur,annc   cos cxccdere :  quod fi  iginit  (pontc cxcc- 
'  Anmlt-  miferabilcspcrlon^eircnuciaicpofllnt?   derevoluerint,  rcnunciandofuobenefi- 
rrabtits    y^^^  iyxCcu  noft.  quem  (equumur  Matth.  cio.minimcprohibentur. 
perjona   Steph.ififc./.rff turud c.jLn.^S.  Sdw.tr.feud.       Nccmouent contrarix opinionis  Fim- 
f^"^i^  part.io.c.2M.j6.  i.  Quia  iKWi jplaru  pcrtb-  damcnta:namadpnusexprx-dichspatct 
^^^'  •narumKerabiljugratiabcncfiauh.ccon-   rcfponfio.  Ad  pofteriirs  reipondaidum 
renuciare  ^.gj^^p^.  fcdmagK  danris  cau(a,miierario-   eft,aimd  cllc  milcncordii  rcnunciarc ,  & 
foftnt.  nisfdlgratia.  1.  Quiareiiunciariomilc-   ahud  rerrancure  beneficio  ex  comilcra-  Jjrerat 
ricordi2r,cuiusfauorchocpriuileciurari-   rioncahquaaprincipcfibiconccdb.       Qu.  60. 
tur,boms  moribus  aduerlari  cenlctur.  Quarritur  porrb  vtrum  pr.¥fatobcnc-  An  beiuji 

Verum,  his  rariombus  non  obftana-    ficio  gaudeant  quoqucpupiUi,vidux  diu-  ct9  dlvM. 
i>us,  re£kc  ftatuunt  Accurf  &  Vultei.  raa-   tunio  raorbo  tatigati  &  dcbiics ,  fi  locu-  gdudeat 
(crabiles  pcrlbuas  huic  fiio  beneficiote-   pletcs  &  diuites  fint  ?  locMple- 
nuacive<&adcammlmperu.  ircpoilc.      A£rtnaciuamtencncCovarr./r«^.f  5.  r^f  / 

Macch. 
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Marth.  Steph.  likc.si.MM.}7.Vu\:.aJ.d.LvnL 
mH.io.Thclnn.dccil'.i77.fiu.j.  Ga^ilLbr.i.eb/. 
Ln.40  RoLmd.k Valle t.tenfil.76.ru.44  & 
fi(jq.Mcnoch.lib.j.arbit.tHd.qitdJl.ceHt.i. 

i.  Quia  diuitcs  non  minus,  qua  pairpe- 
res  miufUE  hominum  lunt  cxpollti :  Oc  illi 
quide  mulio  magis  quom  hi.Eteiumlmp. 
Con  Aant.in  d.Lvnu.  appcllar  vidius  mile- 
rabiles  fortuna:  iniurii :  quia  amilcrmit 
virura,  ficuti  pup  Jlus  dicitur  miiciabilis, 
quiaamiiit  patre:  cft  n.iniuriahxcquxda 
(ortunx ,  cx  quo  vterq,  perdidit  &:  rerum 
dcfenlbre  &  pcribnac ,  quas  ipfi  non  pof^ 
funi,tum  artatis  dcfcdu,tum  lcxus  imbc 
ciliitatc  tucri ,  quar  ratio  ctiam  locum  ha^ 
bcc  quando  Sc  vidua  &  pupiUus  diuites 
(unt:nam  8c  tunc  eadeaidcftfottujiiin- 
iaria&:  coramilcmio,quinimo  magis  eft 
comiierandum  vidux  &  pupillodiuitib. 
qium  inopibus,  cum  duurcs  rruiorcs  par 
dannir  inudia>.McrK>ch. 

1.  Quialmp.Conftant.in/./.wi/f.pnpil- 
lis,viduis,  &  diutumo  morbo  fitigatis 
priuilegium  illud  abfque  omni  diftmdio- 
ncconcedic, 

3.  Quu&{acrxlitcrafindiftir>depupil- 
lis  &  viduis  fuccurrui ,  illisqi  aduerlus  in- 
iurios  ahoru  cauent :  vnde  vcrifmiUc  eft, 
eria  Conftanciivin  <^/lpskqui  SS.lit<ris 
confirmauit,  mdiftmdc  voiuifte  viduis  & 
pupillis  ciiiueTC.Ex9d.22.v.22.& ij.  ait  Do- 
minusper  Moyfin:  Vidtu&pupiUonotttte- 
ubttit :  fi  Ixfcntis  iUos,  vocifcrabunrur  ad 
mc,&  cgoaudia  damorc  corii  &indigna- 
bitur  furor  raeus,pcrcutiaraq;  vos  gladio 
&  cnint  vxores  vcftrx  vidua:,  &:  filii  veftii 
pupilluEt£yi/.r.i/.P«/>/fl»,inquitPrc^hc- 
ca,  nan  mduant  &  caufa  vtdua  non  Mgrtdttm 
adiUoj,&f.  fic  &  iJach.7.p./o.  &Reg.2j.v.s. 
pupiUis  atq;  viduis  abfq;  omnidiflFeren- 
cia  &  dilcnmine  cauet  Dominus. 

4.  Per  cap  ex pMt  is-  dt ftrt  competenti  v- 
biAnglucregmavidua,  nobUcm  laicum 
coram  iudicc  Ecdeiiaftico  corruenit ,  in- 
ccrdid^o  vndc  vi,  ctll  rcs  fubtradadicatur 
icudaiis» 
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y.  Pcrrationcquaaflignatanth.noft.in 
thefi.QuiaauTi  lolapaHpctus  cftlciat  ali- 
qucm  ellc  mifcrabikm,  vt  poflic  locus  fi- 
cn  priuilcgio:(l  diccrcmus  vidua  &piipil- 
lum  cunc  demuhocobtmercptiiiuegiij, 
uando  paupcrcs  (iint,  lcquorctur  diccn- 
um,qualitacc  viduitAris  &pupillaris  xt2- 
tis  nibil  efficerc ,  quia  Ibla  paupcrus  cffi- 
cerct,&  nihilorainus  vidua&  pupillus  co 
iplb  quod  talcs  funt,mifcrabilcs  cllent.vt 
fbri  pnuilegio  gaudcant.  Haic  (cntcntiac 
opponitnr  cap.figntfic4ntib,extr  de&j^c.deli- 
gat.  cx  quo  cx  torqucrc  conantur,^  vidu^ 
diviti  cx  hoc  priuilcgionon  fiiccurratur. 

Vcrum  rclp.  Mcnoch.fm.////iir  r*^.  ad 
rc  non  pcrtiiurre  quonii  in  co  no  ncgctur 
vidui  intcr  miicrabilcs  pcribnas  rctcrri, 
fed  Iblu  ncgetur  illividuxjpftiiirereicri- 
ptu,cxprello  mendaao  impctratu:dua:  n, 
cauli  narrar.T  ftierant ,  vna  c|>  vidua  cUct, 
altcra  g,  paupcr :  qux,  finjul  iund£,pon- 
nficc  moucrunr :  imo  fiibricuit  impcrras 
iUe  fe  cofequi  potiiillc  iufhti^  adminiftr.'- 
nonc  a  iudice  fuo  ieculari ,  cj»  fi  fiiiilct  ex- 
prclTiim,  no  obcinuiftct  rcfcriptu  vt  tcxc* 
iplc  innuit  &  rario  cft,  quia  ad  Eccicfiafti- 
cum  non  eft  confiigicndu ;  cum  (uus  ipfc 
iudcx  laicus  parat*cftiufticiaadmmiftra. 
re  f.expartevbiDd.extr.  deforectmpttentt. 

Cum  Imp.  Conft.coi^J[btuiio  de  vidua  Qa<r. 
loquatur,quxftioin<:idit, an cadc coftitu-  AnceeUS 
rioad  fecmuus.caclibcvitaagcnfcs.cxtc-  vitafec' 
di  dcbcar  ?  Proncgaciua  pugnant  Covarr.  mum  a£S 
ptraH  quafi.c.7.n.2.  Vidt.addJ  vnic.n.6.&7.  tesgaud» 
Mirth.Stcphani  dltb  1  deturudtif.c  ji  n.26.  antbeM^ 

&feqq.  Ucwoc\\.4rbtn.tudquafi.ltb.2.ctnt.ficiod.U 
^.cafut66nu.t.  ,^4/ 

I.  Pcr  (.vtduA  i6Jifiin{l.j^  vbi  vidua  de- 
finituF,  qudc  fic,  cuius  marit'  mortuus  cft. 

1.  Quiac6munisvfu»loqucndi,quiira^ 
ximS  in  hisrebusaiKorirarc  habct  Liiba»- 
rum^.quodtamenCajflfJelegdt».  viduaii- 
lam  appcllat,qua:  maiirii  habuit&amiiir, 
non  auccm  qua*  ccElibem  vicam  egit. 

j.  Quiaviduadu:iturab«iK*,/i4M/,Tcr- 
bo  anuquo ,  cj  fcparare ,  diuidcre ,  priuar- 
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re  fignificitjVnde  Idus  appcllant  diem  di- 
videniem  menlefti.  Hinc  &  Horac.//^.^ 
Carmtn.  OdtiL4dPhfUidemu\(\\x\t : 
Idm  tibt  funtagtndt 
Qut  dim  taenfem  vtncru  mxrtiu 
Findit  Aprilem. 
Vidua  igirur  dicicur  a  viro  leparara ,  Cea 
orba»  marico  aucore  Macrobio  ltbr.t,  Sa- 
tttrruLcap.ii  Ec hinc  vcrbum  viduarc  pro 
priuarc  &  orbare  Vtrg.S.yEnetd, 
Totftrr0 feUA  dtdtjfet 
TunerajAtn  multk  ridttafet^Mtu  vrbm. 
4.  Quia  Conftant.L"np.Chrilbanus,hoc 
priuilcgiu  conccdendo  Niduis  &  pupillis, 
(cie  diumis  literis  con  fbrmarc  voluiire  vi- 
dctur,ui  cj^uib.viduq  &orphani  mulcocics 
principu  hdeiiblicicc  comcndancur  &in- 
pnmis,nc  -i  poccnciorib.  cocraius  oppri- 
inancur.  vca.(acrq  liccn  orphanos  paren- 
tibusorbes,icaviduasnuncis  orbasincel- 
ligunCjVtpocc  quq  homijium  iniuriis  ma- 
gis  finc  expQfrtx,  5.  Pcr  S.item  lex  Iulta.de 
adulrertid.  ^.^.InJi.depubLittd.  vbi  viduaper 
diliundkiua  parciculam  coniungitur  cum 
virgine  Alciac.  «ti/i./.^.^^.  6.QuiaceftcI- 
fidoro  vidua  vocaca  ,  qua:  cum  virovno 
fuericnec  circa  conlbrcium  ^cerius  viri 
poft  moTcem  coniugis  primi  adharferic: 
nam  quxaltcripoftmortcm  prioris  nu- 
pferintjvidux  non  diciuuur.  Verunta- 
men  contrariam  opinionem  (cquitur  au- 
tor  nofter,ftatuens  hrminas  ccclibem  vi- 
tam  agcces.bcnefico  d.l.vnic.  comprchcn- 
di,idq;  ex  ha£  ranone ,  fpappcllacionc  vi- 
dna:,Fccmina  quoque  ca-libcvicaagcns, 
comprehcndaiur  per  Lnitdum  242-  ^.vidua 
ff.de  F..V,vbi  apcrtc  lCtus  v«/lv<r,inquit,ff0ff 
/ibtm  tatn  qua  altquandt  nupta fuiffet/id  tam 
^tio^^  mutiere,qua  vtru  non  hahutj/it  apptUari. 
Et  quanij  vuigo  rclpondcant  vcrbii  viduq 
in/t  /.^^2.dcvirguicvfurpari,non  ex(er- 
monis  propriecatCj^d  cx  intcrprctarionc 
&  notationc  nominis ,  id  cj>  Citis  cvincant 
fund.uncta,  pro  (cntenria  priori  fiipraad- 
duda :  in  dubio  aute  non  pra:(umatur  lc- 
gisbtorcm  recederc  voluiilc  afermouis 
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pi  oprictatc  Lnon  altter.ffde  legat.j.DeinSie 
lignificatione  bta  &  impropria  non  circ 
admittenda  in  ilhs,qua:  aducrfus  iuris  cd- 
munis  rcgulas  colbtuta  funt  Couar.i^.7. 

Carcerum  ha-c  rcfpofio  hindamcntum 
nollrum  minimc  cucrtitvnam  in  tot.tit.ff. 
de.  K.)itjw,exphcatur,  qua:nam  propriq  fint 
vcrboru  fignificarioncs ;  &  in  intcrpreta- 
dis  principu  beneficus  iargiflima  Sc  plc- 
niflruna  verboru  lignificario  admittenda 
cft,iuxta  lptn.ff.de  confttt.prmc.  vbi  dicitur: 
principum  Ixrncfiaaquam  plcniflimc  in- 
tcrprctandacne :  igitur  &  hic  non  ftridba 
ilLx  vidua'  fignificatio ,  lcd  plcna  &  larga 
accipiendacnt. 

2.  Prarterea  huc  quoq;  facit  vulgare  iu- 
ris  axioraa,tj>  vbicunq;  eadem  fit  rario,ibi 
quoquc  idcm  lus  clle  debcat:  m  focminis, 
calibcmvita.igentibus,  cadcm  fitrano, 
ob  qua  beneficium,viduis  concellum  eft: 
cadcmncmpcinfirmitas  (cxus  mdidisq', 
imbccillit.as ,  igitur  etiam  idem  in  ilUs  ius 
ftatui  debcat.  Rcfpondetiu'  quidc  benc- 
ficia ,  contra  iuris  comunis  rcgulas  certis 
pcrlbnis  indulta  non  cilc ,  nequidem  ob 
idcnritc  rationis  adconlcqucntiaprodu- 
cenda  Lquod  (otradeR,iur.LqHod  v.i^ff.dt  U, 
§  fed  &  quod prtnctpi.  1.  de  lur.N.  G.  &  CiuiL 

Veru  harc  rcgula,cj>  lura  fuigularia  non 
fint  ad  confcqucntia  produccda ,  intelligi 
debct  ratione  Jllorii  ,qui  verbis  primlcgio 
non  comprehcndimtur;at  iura  fingularia 
&  priuiltfgia  cxtenf tonc  admittunt  ad  cas 
pcrlbna5,qua:  lata  verbonim  lignificario- 
ncpnuilcgii  comprchcnduntur.  arg.d.L 
penult.ff.de  conftit.princtp. 

Quibusitapratmiffis  non  cftdiflicilis 
rclponlio  .id  cotraria  argumentatnam  ctfi 
in  adduCVo  c.t6.  nomc  vidui  itaftriftcac- 
cipiat«r,v£  cam  dcnotct,  qui  viru  amillt, 
in  vlu  tamrti  iurislargiorcm&plcniore 
cius  eire  fignificationcm ,  patct  cxaddu- 
da  L142. 

Ha?c  v.fignificario  larga,idc!rcoj>rap- 
fenri  in  loco  recipicnda  eft,quiabeneficia 
principu  exccndi  admodu  rauorabilc  cft 

d.Lptn. 
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^ /^M. maximc cum & racio  tLLviuc.  lo-       Scd  ab  haclciuecuqaunuiscomuius 

cum  iibi  vindicet  in  lUis  fGcminis ,  qux  fu,  recedere  nulk  milu  religio  c(i ,  quia 

calfbcm  vium  vivunc.  quicquid  in  lurc  dcfinitu  dc  dcccrmuiatu 

Sic  etia  lecundum  argumentu,ex  com-  non  cft,ceiilctur  relic^u  clle  arbit  rio  ludi- 

muiu vfu loqucdi  petitii,  non  valdc  rcfira^  cis,atqui quxiialint pcrion^  fortunx  ui- 

gatur :  hquidem  attendeudu  potius,quo-  iuria  mi(erabiles,dcnnit  Conltuu.  in  tL  L 

modo  in  vfu  iuris  vcrba  viurpctur  L  toj.  de  vn/f.ncmpe  pupilh,vidux,diuturno  mor- 

F.^.Livfuautemiuns viduadici&illam,  bofatigati&dcbilcs.  Igitur huuis dcter- 

qujc  ccchbcm  vuam  agiceMncit  d  Lj^^.  minatio  arbirno  ludias  rclida  non  vidc- 

Ad  terciu  relpoiidctur ,  illud  vildc  eile  tur.Et  lane  cum  ]inperat.Conll.uu..iii^j . 

lubricu  cx  allulionc  voas  contra  apertil-  <i/.v«/fuipertc  orduiat.lc  bcncHciii  in  prc- 

fiinumiuristcxtumdeduckum.  leiui  lcge  viduis  ,  pupiUis  vel  diuturno 

Ad  4.rc(j3ondcturprxfumptionc  pro-  morbo  facigaus&dcbihb.tribucrcillos- 

babiliorem  eirc.quodConllaiuin.Imp.fe  que  lolos  c6plc<iitur,palaeft  cum  in  vw/ 

iuri  coformare  volueric :  acq;  vcrbu  vtdsu  Quod/i.  pcr  milcrabilcs  pcrlonas  no  ahas, 

accipcrc  in  ea  Ugnificacionc ,  qux  in  iure  quam  diuturno  morbo  facigatos  &  dcbi- 

vfitata ellet.  Et  quotics de vcrbis  lcgu  m-  lcs  intcUigcrc.  Mi(crabihb.porro  pctfo-  '^<1!:^" '5 

tcrprctandis  quarntur.fcmper  ca  iequeda  nis ,  annc  Itudioh  libcralium  artiu  annu-  Y/ / 

.  cftfignihcatio,quxiniurerccepuore(l.  muraiidcbcat,qua:rilolet?  Atliim.uqui- 

Adj.cxpcdiucftrclponfio:naminiu-  demautornoftcrcum  .Vlenoch.^.  jrr^jrr.  K  V^l- 

rcnoaeftinfTequens.vtgencralcnomcn  i«i.c«i/.'.f4/«tfi.«-»^.  &commuii.intcrp.'' "  . 

ad Ipccicm  rclUingatur mehorisdodrinq  venuuame  verior  cft  ncganciu  lcnti  tuu-  '*j!f/'*^\ 
cft  diftindioms  gtatia:atmuuerpcctan-       Eccnimbencficiaprincipu,  certispcr-  * 

dis  prindpum  bcnefidis  amphltimafi-  {bnisindulta,perfonan6cgrediuntur,(cd 

gniiicacio  redpienda,cum  Eiuoccs  amph-  ftrictc  acapi  dcbeiu.froinde  &bencficiu 

ari  conucniac.  prarieiuis  /.rn/f.ccrris  pcrfbnis,  ncmpe  vi- 

Scxcum  argumenru  iohusllidori  auco-  duis,pupilhs  &  dr.Kurno  niorbo  fatigans 

ritate  nirituc&fortallis  oftcndit  quomo-  atq;  dcbihb.  indiiltum ,  non  dcbctad  ftu- 

do  in  comuiii  vlu  loquendivcrbuviduar  diolbs  aliosq;  extcndi. 
accipiatur,nonquomodoinvluiurjs.  z.  Qiualictialludiolis  compctcretbc- 

Qux.fii     Cum  divnic.  conibtutiococeptafit  dc  neficiu  /  v«/f.tum,ab!(];  dubio,ciiis  alh]iu 

Qudtum  mifcrabilibus  pcrlbms,quxritur  non  im-  fuiifct  mcntio  l;id.i  iii  AUth.habrt*  C  m jilt. 

jndLvn.  mcrit6,quxna  (int  pcrloruc  inilcrabiks,  luptop^trt.  cumibilmp. Fndcric.oiuiua 

inttHigi-  Mci\och.arlftrT.tudic.iib.2.ctnt.i.cafu  66.n.t.  priuiIegia,ftudiofis  indulta,rcfer.it  arq;  c- 

turptrfo'  Sd\t:i6.defcud.purr.io.fe£l.2.nu.2S.  Matth.  numcrct:atqui  dc  huiulmodi pnuilcgio 

M  ntife-  Stephani  Lb.LCJp.suium.}6.Sid\ii:d.4dd.L  illic  non  mcmmit  Fndcnc.  conlcqucns  i- 

rdbiUf  f  Ynic.num.s.  gitur  cft,  illud  uon  compitcrc  ftudiofis. 

Statuuiu  arbiuio  iudids  hoc  rchdum     1.  Nonobftatq>miicrabihbusperionis 

c(lc,quu  miferabilcs  pcrfoiur  func  ,qu«e  Conftanrin.  volueru  hcnehdu  hul  com- 

ob  fortuna:  iniuriam  commifcrarionc  di-  pcterc  dLvnic.verfquod/i.inverh.dfn^JortU' 

gnar  lunt ;  quod  cum  infinitis  modis  ficri  na mutrU  mjfer4ln>'es:ai(\u\ lludiohfuiu  mi- 

pollit ,  rcctc  placuit,  hoc  iudias  arbitrio  Ierabilcs,fortunx  iniunxllippofiti  d.Mith. 

rclinqucndum  circ.  babiiac.ntfiliuspropatre-.ibiquitenimeerum 

1.  C^iua  nullibi  in  iurc  dcHnitu  eft,  qux-  »9«  mi/erearur. 
nam  !int  pcrloiu^  mifcrabilcsiproindc  iu-      Rclpondcrur  Imj>crac.Conlbnrin.pcr 

dicis  arbicno  hoc  rcl.nquitui-.  fonunx  uiiuria  railcrabilcsno  iiicclligerc 

H  h  ahos 
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•Uos  (^uaniiiiucumo  morbo fatiguosde-      Elc^ns  & IuBceftqtucftio>anne  per(o-  Hterd 

bilefiiue>n^iCfti^qi«ftione(NDcoeikii-  .  nxiii2en]Hlcs,pupilii,inq,vi{iuje,debi' 

noftcnfumfuiL.  les,&diuniroo  morbo  (aciga  ti  iii  caufis*  jj|  fgfij^ 

1.  Xonobftatfpvbicadcmtftratio,ibi  ciuilib. aducrfariu  fuu,cuiiispotcntiare-  ffudah 

auuqi idcm  lus lii con{btuendu.Acuuim  ibrmidant  ad  mcorapctcnic ludice prui-  ^ Itctm 

ftudifffiftj IffffT^g" «•a"^^ pyrpgrinflnnLga,.  dpisq} tribiinalrcutKJae^pofHiifc} wenim  luAtMtd. 

danficiatio,qua; in vidtii>dcpU|iiUi»din-  licec  ip£e  mifetalMks  pcrlbna*  ad  curiam  LytUMi 

"    turnoq;morbofarigatis :  ergoidequoq;  principisttahineq«cat,aducdariostame 

iusm  uiis  obtinenc.  Quia  iliis  perlbnis  fuos  ad-phncipis  curiam  rcuocarc  polle 

Conftandnus  no  aliadecan&tnbuit  hoc  ConAuicIrop.  confticiKione  cautum 

bcnefictHnM)Hamquiannciniun;m^  conftitucumcftiLwMr.  r  -^V 

expofitaf,quam alii.um vcro c|uis  ic^norA:       Pi oiiide iumi frullra quyrirur ,  vrruiie 

ftudio{os,pcre^rinaiiccsluerarucauia,vcl  mcauiafcudaii,  omillbmdicefeudalilc- 

niaxim  c  cxpoiicos  cllc  imun^liominunu  gitimcaducrlariu  luum  coram  OrGuxs. 

Idquodeciamiiiris  fignificacFrideiwInq).  Maieftaceconuenire  poflinr?  Quaequafr' 

in</4irr/>.ir4to4.  coq;  nomineip&S-eoiQo  ftioc!cgans<S:difficiliscft,. 
nwlcrationedignos  iudic.ir.  Mi  ln  ramcn  atlirmatiua  placet  icntrn- 

Namcdiponacur,  caiidcm  rarionem  cia,quain  defejnliii]  ri'.ye«</.(^.v//./4g..^c7. ' 
oultottttin Andio£s  qu^  in  viduis  pupillis      Qmd  vw:6  dicendu  fi  iudicivl  iam  tuila  Qh^5^ 

Aciliucurno  morbo  radgaris:tamen  argu-  cccptum  fic  c6cam  iudice  ordinario  anne 

mcntu.ib  idenruirt  r.uionisdcrumptum  adhuc  locuscritbencficio</./  yn.  &mi(e-  'fl^ 

non  proccdit  ui  «xorbitaubusatqipnuir  xabilibus  p^ribnis  rcuocandicompetat  ?  ^***" 
legus  fpecialiter,conccain»comueindiil'      Ancor  nofter  poi^tbelannun  dec^iTT'  ^»''^ 

m  iM-ff-de  /L  LfMtitmmMdtrMm, maxl>  nu  16.  yiixto6tua^Mi/fii^hBaitnt.i.  "^('^'fn 

mcjcuni  Conilant.non dc qiribusvis  per-  c^fit 66.  num.fo.  «tptu  esi 

ionis  miicEabilibus,  (cd deterimuacc acq^     i.  Qmam  iplb  proceHu  pocencia  aduer- 

m.  ipede  deccnisquibuniam  loquaoir..  firii  plHnmu  (accllbe  negotii  vidujr,  auc  MfW^ 

PrarcereanoKmbcqtiodiliLnMLpa»  idterimiferabiliperfbnaepoteft. 
pcribus  (iiccurric,  fccundum  .aurorc no-     %.  Quia</JLmf.loquitur gencralitcr,nec 

llrum  &  ah ipfi) allcg:ita ,  hac  cadcm  thefi  diftinguit ,  vtrum  cora  ordinario  iiidiciii 

/i/.C.atqui(ludioliiuncpauper«spertcx-  iitca;ptunecRC.  Acbcnefiaapotiusam-  , 

wm  in  mkm.  kAitsimfie,  Sjdt  mm  m»  pJiandafimr,qinmieftringendaZ,/rii./it 

ftm,C0dMefiIim prop^m.&iliouerpf. Co-  e$gfiitfmMdf.»di4dere<i.iur.m6. 
Vaa»4.fr4Cl.tj.s.  Nam  iclp.  propofuione      y.  Quia  &  aliasiurisdid.prirKipiscum 

IUfinndo,quonum  vc  ad  prarccdcmt:  ob-  aius  inh:nonbus  concumc  i  ik.  iplc  cauias . 

ie£onej3apondiquis&ptt>x.jqttaEft.no-  apmcace^cribaM£bt>in6iionbntpoteft. 
tauimus.  ConlIantinus.pHpillis  tancn LimitaccamfbancpcopoficiDne  Cara'- 

duis  &  dmrurno  morbo  fatigatis  fuccur-  nirain  r/f«i^/.mjf«.  vr  nonprocedatqua- 

ric :  non  alus..  Non  igitur  alucr  pauperi-  do  ctim  ipiaperiona  miieraDiii  cdncxa  cfl: 

bas,quamfi&ipfintttpupilli^vidu«anc  alseai  nen  nii/cnibili»:qnfanincittdkttt 

diutucuo  morbo  fatigati  dcbilcsquc:  «•  «oepctt  ooii  primo  iudicc,  ibi  finiridebec- 

quidcm  non  itihcior,  quin  iludiofi  (int  rationeconncxiraris.Mcn.ilf4/« 
bomincs  miicrabilcs  ik  paupcres:  vcnmi       Sed  ab  hacfentcnturccedic  Corur.  hac 

quod  finc  tales  acu;  cx  illoru  nmncro,  qui  locione dudus^  <^ magnus  (ic  fauor  ordi- 

«Conftantini  confttc  oonipwhimdimnw,  nacic  inrisdiai  &  quod  non  admodii  lx> 

^kuc^juQdncgjBiiantca^&adbK  dsoc  cx  boc  exxore  liipiadiAac  pcrfona^ 
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Seclexprxmiflisftindamctisnoncrit<iif-     i.  Quiacumpnnceps  inueftitvaCillimi 
fiale  relpondcfcad  hancCovarr.ratione.    cum  mcro  &  mixto  impcrio  &omnimo- 
Nam  ctii  aliquis  lit  fauor  ordinariar  iuris-    da  nurilckd.  dicitur  tunc  valallus  iiiucib- 
ditt  tamcn  putarim  viduaru.pupillorum    tusde  prirais  &:  iecundis  cognitionibus 
<«terorumq;  dc  quib.rf,/.Fn/f.loqaitur,fa-    priuatmc  quoad  dominum. 
voreellemult6maiore;quandoquidcet-      i.  Quiavalallushocuiscvciufaoncro- 
iam ^ptereum  conlbtutiieft.^t  poflint    Gi  ^prcr  icruJtu  qar profciuiotcnetur. 
illa:  perfbnx  redta  adueriariu  fiiu  ad  Imp.    idco  licut  no  potcft  auferre  pnnccps  mi- 
iudiciijeuocarc:ordinariaiurisdidt.pr.E-    hi  ius  racum  llnc  cauia,itancciunsdi<ii. 
termilla,  Et  lanc  quin  cx  crrore  ciufinodi    mihi  coccfl.im  ^cplerunq,  ex  tit.oncrofo. 
pupillus,  viduaq;  multu  larilatur,  fi  fcil^-      }.  Quia  alias  cu  m  terris  valalloru  vt  plu- 
ius  mdids,  cuius  potcntii  exhorreicunt,    rimum  maior  pars  horu  con/iftar  in  iftis 
iudiciij  lubire  coguntur ,  cum  habere  po-    niiler.ibihb.pcrlbnis,viduis  &  pupillis,& 
tuiircnr  benignum  Imp.  nemim  dubiura    vt  plurimu  paupcnb.  fraudcrcrur  hac  co- 
Qu.  <J6.  cllc  potcft.  Succcdir  huic  &:  alia  qiufftio    ceiTioneprom.-uoripartevafallus.  Rclp. 
An  exter  non  minori  difficultaie  laborans,annc  ex    Verum  ad  ha:c  triaargumcnta  no  crir  dif-      .  / 
r»  ra/kl-  terris  valallorum  poflint  perfonx  mifera-    ficilerelponderc  cx  fiindamentis  pro  fcn- 
ioTUfof  bilesluosaducrlanosevocarc?  Proaffir-    tentia  prion  propofiris :  etcnim  fcmper 
fwtperfo  iTiaiiuafiicirg>pnuilegimn  hocmilcrabi-  prxlupponiitmero&.'mixroimperio,pcr 
fu  mtfe-  libus  pcrioms  tnbutum,  mihtat  in  illa  in-    omnimodam  iunsdi<fl.translaro,in  valal- 
rabiUsfu  (tmcia 

,qua:  cora  principe€rt,qiuc  cu  non    lum  ctiihocpriuilegiumrr.v«latum  ccn-  * 
os  Aduer-  fit  translata  in  valallum  potcrit  princeps    feri-,  plcnamq;  iunlclid-valallo  conccllim 
farmevo      f^o  priuilcgio  anreriori ,  cui  ob  idm    in  pcrlbnas  mifcijibiles  ,  priuilegio  ifto 
geiTcrc pcrconcclTiont iurisdii^  in  inue-    penitus  iUis  adempto;  id  quod  omnino 
ftitura  fadla,non  cclctur  dcrogatmii ,  nifi    ncgarur,  eiulq;  conrrarium  ex  propofiris 
exprdle  di(ilum  fuent.  Thcllau.<i&f.«.vi.    fuudamcnris  vaJide  adrtruitur. 

Acccdit  ratio  auth.  nortrLQuod  priui- 
legium  hoc  coputetur  inier  (iiprcma  re-         KE  S  O  L  V  T  l  O    Tl!  E  S  IS 
galia,qua:  fiiit  incommunicabilia,  nifi  de-  V  K  D  F-  C  I M  /E. 

ftruerc  vcUm*  illudipium,per  cj>  princeps 

eft,i<lcpeft,nempcpoteft;itc  fbtuedi,qua    "p"  Ffc<ftus  iurifdicHonishic  cft,vta(5bitv  Limd  A, 
omnibus&rlinguhsluis  valallis  eft  (upe-    -^--^ncmconfcrtoria&ncgaronaprodii-  Qu-tfy. 
rior.  Limit3jittamenliancfi:ntcnriS:vt    cat:itaCortal.ad/..'/f^yfnr/M<.W.Wclcn.  Aneon^ef 
fic  dcmum  jpccdatifi  pupillus  &c  vidua  et-    in parant  fj.fiferu.vmdK.H.i}.  &:  Dd,comm.y5r<i  & 
iam  fint  pauperes :  aducrlorii  a.l*uu  pote-    ad  S  atjue  lnft.de a(l.  vegatorid 
ies:idg>eti.mi  vellcvideturnortraipw/c^       Quiain<if.<^«f.  rn^/f  </f4(3.tlifcrtcait  a^ionu 
in  verb.  cum  potentta  perhorrcfara.  Dcmq;    luftin.  Si  quu  agat  m  fibiejji.euni  huherea-  deiurit- 
huc  pcrtinct  cj>  princcps  concedendo  a-    Qtonem  (onfejforutn.  Rclpondct  quidem  did.com- 
hcui cum  caftro  mi.\tum  mcrumq; impe-    Cor.ilius,  Impcratorc  eo  in  loco  non  ab-  petatttf 
rium,pri'lumitur  lic  illud  coccdcrc.vt  t»-    fblutc  diccrc,dari  attioncm  confellbriam 
nien  priuilc^ium  milcris  pcrlbnis,  ex  fm-   ac  ncgatoria  his.qui  ius  ahquod  lubcant, 
culari  mcraq;  comifi^rarioncconcelliun,    <cd  his  qui  ius  habeant  vtcndi  firucndi.vcl 
hoc  iploauferrc  non  volueric.  cundi,agendi  .lutaquamduccndi.Verun- 

Scd  ramen  ab  hac  fcntcnria  multi  rece-  tamenlmp.noluit  hanc  .i<ftioncm  rcftrin- 
dunt  rcfcrcnte  Thcflauro  liis  ratiombus  gcre ad  leruitutcs  pnrdicbis ,  quas  excra- 
ZfidnOd.  pliUltcmlocoaJiiuxic. 
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Non  obfut  I.  g»  exprcne  rcfponrum  Poftremi)  nonimpedirquodadioncs 

cftalCtom/./.^/-#.f  ^.CSri.Tf^KirmiAii»  conitifom&negMona,  cum  IbiCb  tinc 

fint  ^ %.fi<j.ff.fiferu.  vmd.  Li.ff.fivfHsfr.ftt.S.  iuns,  Mrg.^.d{lt$n5  Itift.di a^.  extennonem  . 

dnjue  Uifi.dt  dh  Coiiftllon.am  &  negatori-  non  rcapiunt  &  nuUo  calu  dantur,  quam 

ampropnas  clle  acftiones  vfusfrudus  &  quialcgisbtorccxprertu5cfti7F/^#$./^. 

lcruKutum,atquc  adco  oon,  ni  (i  ad  men-  dt  fmbL\h\  ncccfliu-m  fiut  uitroducere  pu- 

das  ac  vmdicandas  eas ,  prxdiis  domino-  blicunam  ei,qui  bona  fidc  a  non  domtno 

rumlolis,nonetiamaliis,aut.idaliasm-  fcruirutcm  quxficrat ,  cum  confcflbria 

rtitucndas  compctcre  L^.mpr.Letfifortt^.  compctere  non  poflcc. 

biCduttm  diiw  fffijermt.vmdtc.  Relp.  adkionis  confcllbrii  ac  negato- 

Rc()>cMid.enim,cx  textib.  cintis  nihila-  riar  ncquaqam  6cri  extcfioncm  in  noflra 

liud  euiQci,qua  dc  leruitutibus  compece-  qu.rflionc,  liquidcm  .idtiones  iHar  non  ad 

re  confclloriam  &m;gatoriara  a^kioncm,  lobs  (cniitutes  vmdicindas;  lcd  alia  qui- 

id  quod  bbcnter  concedirous :  vcrti  ex  eo  cunquc  iura  fmt  comparata,  prouc  fiipra 

ncutiqu.-uufcquicurdelblisleniicuribus,  euidenci  rarionc  ollendimus. 

&  non  alns  iunbus,corapcccre  pncdi<Lbis  Pucai  a.Cora£dealiisiunbus  dari  con- 

acaoncs.quod  camcn  dcnionftrari  dcbc-  didrionc  ex  lcge  aut  officium  iudicis  com- 

bar.  Non  refiftit  prajccreaquod  lCtus  in  peccrc :  Vaudus  opinacur  dari  condidio- 

L2  ff.fi firuit.rmd.aAioncs  confclIbriam&  ncm  criricariam ,  lcd  vtcrq;  a  vero  abcr- 

ncgaconam  iion  nili  dominis  prxdiorum  rac,vt  oficndi. . 

danaic:atverainaliisiuribus  dominiura  Adcffcdum  quoq;  iurisdi^on.hodie  Lirera  B. 

conlidcrari  nequit.  fpcdbirc  viJctur  pcena  fradVac  pacis  publi- 

Reip.primo  lCtum  in  d.L2.%.i.  non  de  car^qua*  conAituta  cA  in  eos ,  qui  alicnam 

quauis  loqui  cofclIbriaaChonc:  led  dcil-  iurilclict.temere  violarincqux  parna  pro- 

la.dc  quaproxime  dixerac,  cp  dc  lcruicuri-  mulgau  c^  pubiicis  imperii  lcgibusanno 

bus  compctcrcc :  &  idco  non  aic  afbione  1495.  de  qua  cniditos  admodum  c5mcn- 

confcfloriani  compccere  cancu  domino  tarioslcnplit  A.ndr.  Gailiuiquib.  prolue 

prxdioru :  fcd  hacin  rem  confeilbria&c  dilTerit  dc  publicip.nce  tencnda,deq;  pos- 

Ucindc  fiilfum  cfl,f|>Coraf  tanquam  fiin-  na  viobiroru  pads  iUius  pubhcar,vbi  vidc. 
damcntu  pra:iiipponit,dominiu  non  eirc 

duru  rerura  incorporalmm,  qua  feruicu-  RESOLVTIO  -  T  H  ESIS^ 
cum:  hoc  n.fuo  loco  mfra  refutabimu 

lufq;  concrarium  perfpicue  oilendcmus.  "px  Idum  eft  haftenu?,  quid  fic  iurisdi- 

Iniupernihil  aducrlacurcpineade  /.  1.  Xv/<lbo,q«oraodoncc&Jcgirimccon-  Litfrd  A. 

lCtusait: confcflbni  & ncgatonia^kio-  iHtuatur & qui  fintciuscoftitutac  effed'. 

nes,ad  cxemplu  earu,qu2  ad  vlumfir.per-  Sequiturnunc  vt  diipiciamus,  quomodo 

rinent,dc  fcruitunb.prxdiorum  dan:  ii  n.  icmcl  ritc  ac  icgirimc  confticuta ,  rurius 

h.T  adriones  pro  aliis  iunb.darccm-,  gene-  toUatur?  Primus  a.mcHlusfinicndac  iuris- 

ralius  dixifiet  ICad  exemplum  earu ,  qu^  di6tordinan.T  cx  icntenaaauth.noftri  eft 

pro  aliis  iuribus  dantur.cas  dari.  morsnaruraUs  eius ,  cui  eaiurisdidt  con- 

Rcfp.  IdciccoICtum  diccrcadcxcm-  ccfla&tribuucft,quiq;aprincipcm.'igi- 

plum  viiisfi-.confcflbria  &  ncgatoriam  dc  ftracui  nrzfedkus  eft.  Cum  enim  fingula- 

lcnurunb.  dan,quia  uroximcdocucrac  m  ris  perlbnjc  induftria  nus  eleda  iic ,  qui 

tif./i vfiufi.pttat.  de  •.'lufi .  dan  prardidas  a-  magiftracui  pta^ficitur,  idcirc6  ncmo  ma- 

^kioncs:  voUiit  proindcfeicIC.  poriusad  giftratu,&Gbi  iurcmagiftracus  compctc- 

proxima,quaro  ad  rcmotiora  reicrre.  ccm  iurisdiia.m  hercdes  trafraitritX^oa 
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tamen  perpctimm  non  efle  opinor :  quid  iiibduos  fxuicnso  iurifcliclionc  priuatur, 
enim  li  lunldidio  vcl  ciuilis,  vel  crimina-  quu  maximopcrc  uirercft  rcip.  ne  nugi- 
lis  tcrritorio  adhxreat ,  vt  ei  reguJanter  flratusiurilclictione&poteftatefibicom- 
coLrrcrc  folctjnon  ccrte  mortc  miiis.qui  petentcabutatur. 

Camfiioiurcobtinuitjfimeturiurildidio,        Li(iiper  fiiutur  iurifdiiflio  in  HnguUs  Ufj^, 
fcd  in  heredcs  &  fuccellbrcs  eius  Icgiti-    caufis  inftantix  vcl  litc  finita,/.y.C.</f 
mos  vna  cum  tcrritorio  tranfiiiittctur.    Nonfimplicitcr,inquam,Hnitur  ,  fijdra- 
Principisfiinc  iunf3i<^onc  conccdentis    tionedunt.axatilliuscauia',  dcquahsfuii 
morte,ea  non  finiri,certu  &cxpcditu  cft.    Sc  controucrfia  mftituta, 

Amittiturdeindciuri(di«ilio  ordmaria  Finituretiam  iurirdictiorecularionc  Uf£^ 
no  vtendo  pcr  tcpus  lonjpHimum.Qupd    iudicisjquoadrccufantcm  vidcbcet :  qua- 

tamcn  ita  dcmum  proccdit  &  locuin  ha-  tcnus  v.  canonico  &  iurc  noftro  ciuiJi  rc- 

bet,iicxpartcaltenus,iihus  videhcet,  in  cu(atiiudexpo(Iii,diceturinfra/0  /2, 

quciuriididhocompetcbat,  pr.rfirriptio  thtfu.lit.h. 

temporis  longiflin^t  acccllerit :  alioquin      Mandataiurifilidho  finitur  primo  mor- 

cum  lurilciidionis  excrcitio  confiftat  in  te  cius,cui  mandata  cft  c.pen  de  o§c  dcttg» 

mcra  vcUinratcprxicripnone  non  cxriu-  in  quo  ponrifi:x  ira  (cnbit;  vno  itelegarerum, 

guitur.  Hujus  vcroprilcnprionishiccf-  veldrburorumiehus huwMu exeniptajeorum 

fcdus  eftjVt  iurifdidkioncm  acquirat  pr^-  oficiutn  exjnrauit ,  tufitibu.ini  deie^atione  vel 

(cribendi  priuaiiuc  non  cumulatiue  ,  lUfi  conipromijfo fiujfet expreJfun,.Hnc cnim per- 

dtrjinigcwiedaden die  verjahrung  ang(z.o-  riin;t  rtij^uia  illa iuris , quodcu mdujlriaper' 

gtn wnd{,AH  dir  Geru  htharkeit  nicbts belnlti  fona alt.  uius  eli  eUlla,x.\M\c ,  ea  extinCb ,  id- 

cuiusrario laris perrpicua&  expeditaeft:  ipliimquoqiextmguatur,inquoinduftria 

ingcnerefiquidcmprxfcriptionis  hicef-  illaiiiitelecta.Parimo  iofiniturmandaia 

(e^uscft,vt  ex  parre  ilhus ,  aducrliis  que  iunfdKfho  moncmandjntis,re.-Jhuc/.rf. 

currit.priuanonc  &  amiflionem  uiducat.  ff.dt  lurifd.m  qua  Paulus:  &  quia  ncc  prin- 

Qupd  ad  mcruin  imperium  &  crimi-  cipahter  ei  lurifiijdio  data  cft,  nec  ipla  lex 

nalem iurifdidbonemattinet  fupra often-  defi;rt ,  fcd  confirmat  mandatam iunfiii- 

fiim  ftiit,illud  prxfirriprione  olim  in  Rep.  dHonem:  ideoque  h  is ,  qui  mandauit  iu- 

Romanaacquin  non  potuiflerfrgii.jf.  de  rifilicUonem,dccclIcrit,antcquam  resab 

offic.em.  Quanquam  hodie  rcs  ahter  fi:lc  eo,  cui  mandata  cft  lurifihc^io,  gcri  cxpc- 

habierc  vidcatur,poftquam  iurc  magiftra-  rit^lolui  mandatum  Labco  aii,  ucut  in  re- 

tus  merum  imperium  compctere  ciepit,  hquis  caufis.  . 
dequo&ipfo  ruprafiiit  dictum.  DeindefinituriunfiliAio  reuocatione 

Finitur  prarterea  lunfilidio  vtendo  mandaii,perindevtquoduibaljudnego- 

cum  afpcntatc  in  fiibdicos  ,hoc  eft  aburc-  tium  re  adnuc  integra  rcuocari  potcft  $.9. 

do,arg.^.dom  Inji^de hUquifiuvelalimiuris  lnft.demandato,iu<{uoc^,i\.mCdi£ho  nun- 

funt,L2.^domtnorMm^.eoiU.r.dtmenda-  datarcuocari/biet. 

tiont feru.ifin  C.quemaim.CtHJnun.i\u\\3\.\&       Prorogata  item  iurifiiicbo  finitiir  fi  per  Ut.H, 

in locisalIcritur,quoddomim.mfi.ruos,  i.cxi.inLiS.ffdeturifd.mc[\xx  Affncanus  ita 

nimium  liuicutcs ,  cog.intur  feruos  fiios  fcribit:  fi  conuenent,vt  alius  prxtor,  qua 

vendcrc,.ideoq;domiiiio  lUorum  priuc-  cuiusiurifdidrioeflet,iusdiccrcti&,priul- 

tur.quoniam  reip.intcreft ,  ne  quis  rc  fiu  quam  adirctur  ,  mutata  voluntas  fuent : 

malc  viaiur.  proculdubio  ncrao  compclletur  eiufino- 

Pari  it.iq;  rationc  &  magiftratus  iurif-  di  conucntiom  ftare. 
di^Uonc  lua  abutcns  &  vltra  modum  in       Cui  opponi  fijlct  vulgo  Iptn.  C.  depaS. 
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in  qua  ita  Imp.S/  ^«a »« confi  rihendo  infiru- 
tnento/efeconfejfusfutrtt  no  vfnrumfort  pr£- 
fcriptione  propter  tingulu  mibtit  fu*^  vei  digni  • 
tjtti.veletum  ftcerdot^  prdrogatiuam ,  licet 
Mteadubitarur  :Ji  oporteret  eandemfiriptu- 
ram  tenere,  &  eum.  qui  hoc  padus  eli ,  non  de- 
lere  aduerfus fuam  conuenrtonem  venire  \  vtl 
iuentiam  ei  praflare ,  diftedere  quidem  ab fcrt- 
ftura/uoauttm  mrevti :  fanctmus  nemtni  li- 
lereaduerfuspaiid/uavenire,  &contrabetes 
decipere.H^iS  lcs^cs  primo  intuicu  conttari- 
as>vanc  conalunr  Intcrpp. 
(58.     Nani  primoCorafius  dicAlciat.in  cira- 
Ouando  t'^  locis,  putat  legem  iS.  intclligcndi,  vt  lc 
"l^eat     loouatur  cum  ab  vcroq-,  parrc  mutau  fiiit 
ftuccare  voumtas:  id  qnod  cx  verois  ilbsf li  conuc- 
proroga-  ncrit)cuinci  putat,vt  qua:  neccllario  acci- 
fam  tU'   pi  debcint  inier  vtramqj  partcm  l.u^.con- 
rifdi^io-  tientitnitf.dcpjd.  Ncipturdcformishat 
fiem  ?     ir.tcTprctati  o  Sc  prxccdens  qualitas  in  lc- 
queiui  rcpctita  videatur ,  id  q»  lequJtur  in 
cext.(mutata  volnntas")  ab  vtroqi  etiam  U- 
tigatorc  accipiendum  efle.Dubitationem  ■ 
xanli:cillc,quia  ab  liis  qua:  lcmcl  placue- 
runt ,  inaltcriiisdamnunon  licc.it  dilcc- 
derc:  qu.ircnon  videbatur  pcrmittcndu 
iitigatoribus,  a  primaconucntione  abire 
m  prauudiciu  ludicis,  cui  conlcnfu  parriii 
hisquarluii  fiicrat.  Occifionisaut  ranone 
clle,q)  nihfi  ta  naturalc  fit,q  vnumquodq, 
co,quo  ligatij  crat  dillolui  LHtbfl.dek.  her.Sc 
Ira  vt  a  pado  cotrario  conlcnlu  dilcedatur 
lab  Emptione  ff.de  paS.Ncc  llt  hoc  loco  c6- 
fidcrabihs  pcrlbiu  iudicis,cinus  colcnlus 
vt  in  jprogandaiuriidictionc  no  fueric  nc- 
ccllarius /.jfrff/«//.ira  ncc  in  rcuocida 
i  heredes pala^.ft  quidpofl.ff.de  teft.  Non  ob- 
ftant  a.huic  intcrpretationi  verba  (priusq 
adiretur)q  kcotrarioinnuunt  poftquam 
prqtor  aditus  cft,nn  polTc  partcs  a  liie  dil- 
cedcrc  c6ixAipoJiquaiiticdepa3.Kclp.ni 
partcs  quidc  nO  polluiu  ii  luc  ita  diicede- 
re,vc  cocpta  cotiadito  prqtore  caula,cora 
alio  tradctucTuc  n.non  propric  a  litc  rc- 
ccdcrcnt  qux  finc  non  accipcrct,&  ficrcr 
Uiuc  aduo  pton,ui  quc  lemd&  cc  &  vcr- 
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bo  confenfum  cft,iniuria,contencrcturq; 
cius  maieftas  &autoritas  Iftdetji feruum 
Jin.ff.de  arbitr.Scd  pollunt  tn  italitigatorcs 
recedcre  vt  nec  Iud  illo  ,  ncc  fub  .iho  ludi- 
cc  deinccps  hngcnt.SccundoFachincus  i. 
contr.Si.cum  Gouczwo  m  d.l.ii.  Cuiado^i 
Afric.Trail.7.iH  </././i  rclpondet  legem  it.  lo- 
qui  dc  paclo  nudo:lcgcm  v.  penult.dc  pa- 
^OjContradVui  adicAo,quod  nudum  non 
cft  &  obhgationcm  parit:  idq;  aiunt  paic- 
rc  cx  vcrbis  Imp.in  Li.pen.Ji  quii  tn  confcri- 
bendo  mjiruniento  fefe  confeffusfuertt  non  vfu- 
riifortprdf  ripttone  &c.  Et  Tiiifui:Sanctmuj 
nemini  luereaduerfus  paila  fua  ventre  &  con  • 
trabtntes dectpere : qua: vcrba  contcndunt 
pada  in  iplo  inftrumcto  contra^us  vel  in 
contineripoftadiccla  fiiiirc:porro  pada 
huiulmodi  q  cotradhbus adiiciunt  indrc 
contradlui  &  obhgationcm  parcrc  tx  /.7. 
%.qumimo.ff.  dtpaS.ltn  boru  fidei  C  eod. 

Rclpond.  Vcruntamcn  huic  lcntentiar 
grauitcrobftat ,  q»cadcmratio,obquam 
Imp.  tn  d.l />fw.prohibet acoucntionc rc- 
cedcrc  obrineat  in  quouis  p3.£to  cotradlui 
ctiam  non  adicdlo  cx  l,i.pr.ff.depaci. 

Prartcrcacx  hac  interpretationcpr.T- 
fupponcndu  forct,cum,qui  prqLcriptioni 
fori  rcnunciauit.abincompctcntc  ludicc 
citatum ,  comparuiffc  &  pra-lcriptionem 
illa  oppoluilTc ,  quo  cafu  rcs  non  amplius 
foret  in  modis  couentionis  terminis ,  fed 
prxtcrca  iplc  ct  iudex  cllet  aditus:  de  quo 
tn  hic  nullacft  qua^ftiOjicd  illud  (olum  in- 
quiritur:an  fi  ciiatuscoparcrc  nohtjpoftlt 
cogi  cx  coiuientionc  fua.  Vult.  m  Ll  C.de 
iurifijt.149  *?.Tcrtio  Duarcnus  putat  d  .L 
abrogari  &•  corngi  per  ipen.cdefaii.ic^ 
ipond.  Qua*  rclponlio  ea ob  cauiam  aUit 
difplicet,quod/n  <£/./>»!.  nullum  omniiio 
vcrbumrcperiaturvndecolligi  poffit  ta- 
lis  corrc(ibo.Quarto  Autor  noftcr  rcfpo- 
dct  pocmtcntia  pcnnitti ,  vbi  quis  non  lui 
iudicis  iunfllidioncm  prorogauerit,vt  in 
dAficonutnerit  it.  Non  vcro  admitri  vbi 
quisiuiiudicis  ,  ledquem  prxlcnprionc 
toridechnarcpotcrat ,  iuriltiidioncpro- 

rogct: 
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roget:huncenim  pacium  (eruare  debcre, 
vt  ipH ,  ne  quidc  ancc  aditum  ludicem 
pctniterc  liccat l.pen.CM paH.  in qua luft. 
id,quod  apud  vetcrcs  controuerlum  fiie- 
rat ,  VI  patct  cx  vcrbis  (licct  antca  dubira- 
batur)decidit.Rcfpond.Fachin.luiicloIu- 
tioni  foniicr  obilarc  quod  ratio  lCii  m  d. 
f/#.nonru.du,nin  i^uod  ilhid  padum  nu- 
dumlic&idco  inillam  producat  obhga- 
tioncm  Lyi.i^iutr  nuduff.de  pAil.(\v\:i  ratio 
•  '  etiam  locum  habcat  inilU  Ipccic  dc  qua 
d.lpcn  loqiufur.  QuintoDonclI.relpon- 
dc 1 1  n  /  pen.  C.de pact.  pronn  1 1  llc  ahquem , 
ll"  ad  luum  ludiccm  non  rcuocamrum : 
hunc  a.  id  agcre,  vtaduerCinum  Ubcret 
nccerntace,.id  cum  iudicem  veniendi;in/. 
MUtem  iS.  promiriilc  ahqucm ,  le  ad iudice 
irurum,quiidegcritvriplcobhgetur :  ai 
priorem  conucntioncm  fcruandam  ex- 
ceprionc  t.iticu  opuscfleac^lorinecoga- 
tur  ad eum iudicem vcnire:  ad  poftcrio re 
vcro  opus  cllc  a£tori  adionc ,  vr  aducrla- 
rium  ad  eum  mtlicem  de  quo  comienic, 
pcrtrahat.-pcrrocciti  iurisclleomniapa- 
&i  cxccprionem  parcre :  at  u6  adioncm. 

Sexto  Anton.Fab.ait,cum  qui  compe- 
tcns  cft  magillratus  mrirdidlionem  haoe- 
re  ctiam  in  inuitum  l.^.C.de  lurtfd.      §.  /. 
j^</ef'.Oi/'/g.lcdv]Uicftincompctcns,  non 
potcft  habcrc  nih  in  volcnrem  L  fiquu  fiiio 
6  ^.(futd.fi iiutf.de miufi  rupt.& nttt  faci.teji. 
volensa.intclJigitur  nonqui  vohiit,  led 
qiu  vult  co  pr.Ycile  tcmporc,  quo  cxcrcc- 
nirprimnsadlusiurTfdictionis  ,  intenm 
igitur  locum  clle  paniceiui.-E  ;  nonidem 
clle  fi  quis  pronnlent  ic  non  vfurum  pra:- 
lcriptionc  fori  d  Ugepen.C.de  pait.  pralcn- 
ptionem cnira  illam  non  |iaberc  locum, 
niliaducrliis  ordmariam  &  competencc 
iuriithdioncui;  ideoq;  fi  non  opponatur, 
Qu.fl9.  non  idcominus  vaLrcIcntcntiam:adco.- 
Quomo   quc,ll  opponatur poll  Iitem  contcftaiam 
do  lurtf  d.L4^C  de  lurtfiL/.pn.C.de  rxiept. 
di^io        ,  Sedquomodo  lurildicbo  vcrc  proro- 
fr4>roge-  gctur  ,  qujihcniscft  Etquidcmquod 
..gMx£.      iuld^iiudo  cuixraiTujaucccrccahocua 
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aliquo  modo  ,  quam  litis  conteftatjonc 
vera  prorog^cio  fiat ,  ftatuunt  DoncJI.  /7, 
Com  lo.pag  41  tn fin,&feq.  Cuiac.  ad Afriix, 
tTaH.7.ind.l.iS.Qov3.{.4..mtfc.s.& tn  Li8. 

I.  Quia  is  qui  ftipulafione  promifit 
adirciudicem  mccmpctctcm  iamncccn- 
lirate  obftndus  cft  ad  adcundum  ,  cuin 
conuentioni  ftare  cogacur  adione  qui  ex 
ftipulationc  nalcicur :  promdc  priulquara- 
adeac  promillbr  iudicem  incompctctcm, 
iam  intelhgitur  fcic  rubiccillc  iurildicUo- 
ni  eius,camquc  prorogalle. 

2.  Per  / pen.  C.iipaii.  &  L/i  quii  in  (onfiri- 
bcnda C.de  SS.Ecckfmtjuib.dicit //w/>.Eu,qui 
padus  cft  le  non  vfurum  fori  pra-lcriptio- 
nc,  nondebere  aduerius  conucnrioncm 
fuam  vcnire :  quod  fi  verum  cft,aditio  ne- 
cellarianon  cll ;  imo  nccftipulario  qui- 
demjled  folum  etiam  padum  nudum  luf- 
ficit. 

3.  Quia  Ci  pcr  litis  tantum  conteftario- 
ncm  fit  pr  oroc;ario,non  potcft  ratio  dari, 
Gur  lurilconlultus  in  di  /f.aditionis  poti- 
us  quam  lins  contcftanonis  mcntioncm 
fccerit:  fiquidc  cxhtis  coiucftationeper 
le  ipfum  patuilTct  iudice  eile  adit  um,  non 
vicillimexaditione  infcracuc  hns  conte- 
ftatio. 

Scdhxc  opinio  dilplica  Vulteio^rf/. 
i.Codu.  de  lttrifdtci.n.isS.  Anton.Fab.///R<<- 
tion  ad LiS.ff.de pa£{.Bocer.cap.7.de  lurifiL  n. 
jg.&feq.(\ui  ftatuunt  Ibla  litis  contcftauo. 
nc  ficri  prorcgationcm. 

1.  Quia  lCtus  in  L/S.Jf de /«///JZcxprcfle 
MV.fi  lonueiurit  Ytaliusprator,tjuam  cuius  lu- 
rifdtclioeffetyiutdtceret  t&^riusifuam  adire- 
tur  mut4ta  veluntas  fuertt^proculdubto  nemt  • 
nemconipelli,  eiufmtdtcotiutntiontfiare.  Ex 
quibusverbiscuidcnicrapparet,vt  luris- 
cudio  vcrc  fic  prorogaca  non  fufticere- 
conucnrionem  lcd  aditioncm  rcquiri. 

Rclpcndcnc  nonnulli  illam  /.18.  clle 
incclligcndam  de  conuencionc  cantum 
nuda :  non  v.de  Itipulat  ione. 

Scdrcplicat  Vulceius  verbum  cormen' 
titnu  cllc  gcncrolc  //;  /./.§  ,..fi.dt  fact^  rara 
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nudo  pa£to,  quam  ftipuUtioni  aliisq,  co-      Ad  podremu  reipondccur  cur  ICnis  v- 

rracibbus  coinpercrc;atij;  co  modo  gcne-  (us  fiierir  porius  vcrbo  4itf/o»w,quam  Utit 

rabtcr  accipi  /«  d.  l.ft  (onucntrit  iS,  cmtftMtonu  raric nc  dan  quidc  no  pollc : 

2.  QdaVlpian. /»/.;. jf</^/«i/f.  aitex-  mternn  tri hoc in arbitrio  ciusfuille,  vcl 

prdle:  ille  fiibnciant  aliqui  mnfUiclioni  hoc,vcl  illovri.Qupda.pcradirioncintel- 

&conicntiant:inicr  conrciuicntcscuius-  hgaturiinsc6tcftario,ficvtitadcmumiu- 

uis iiidtcis,  c,ui  rrib',niali }  rxfit ,  vcl  aham  dex adiius ccfcatur^cu cor5 ipfo lis cft  c6- 

iiiniciidioncm  habcat  cire  lui ifliidionc.  tcftata,idclarc  patct  cx /./.  CtU iuridtii,  in 

Proindt:  ad j.-» i orogationc  requiiitur  prx-  qua  litiganter  ihcutur  ludicis  illius ,  cuius 

tcr  conlcnlum  ctiam.v!:  iplo  UAo  Hrigan-  lurildidionejprogarunt.audicnrii  clcgil- 

tes  CcCc  lubiici.mt.Iam  v.lubiicuint  ic  cum  fe:at  v.is  demum  audienrii  iudicis  clegilTc 

L'f}"c(^ii,non  nili  illi quiiudiccm  adicrunt.  diccnir,qni  vocatus ad iudicc  vcnit  & ibi 

Quiaadum  aiiqucm  uirildidionis  cognitaaCiioncaduerlario, dcrercl{»on- 

circnecellanumadprorogationcm  con-  dcns&autinficiasintenrionc  autdcfcn- 

(hvcviiictuTcxLi.i. i.tLi&putar/iumiu-  fioncaliquaadlioncrcmoucns  fori  prx- 

rifd.ff  dc  iudtc  \nton.Yd}o.loiouUcgAto.  rcnptioneomifitDoncU.  Idemqjconfir- 

4.  Qupdperlitemdcmum  contcfta-  nyM\Jtexl.JedetJifiifceperitinpr.f.demd.  in 

t.am&:non  pcr  ahum  odumautconlen-  quais,qui  iurifdidionemprorogarat,Utc 

fum  folum  lurililiclio  prorogctur.colligi  lufccpilfc  diatur:  .it  v.hteni  fufdpcrc  rcus 

vidctur  m.nnTefte  ex  Lficuw  22.  §.  eoau  em  non  dicitur,nifi  htem  fit  conteftatus. 
ttmpore  (f.folui.mutr.l  nort  xtdctur ff.de ludic.       Si  luramento  fit  fiida  prorogario  id  cft  iJt.), 

Lnemo  C.de  lurifdidione.Hxs  ita  colidcratis,  fi  luramcto  lit  j>miflum  ludice  mcopctc-  QU;70. 

116  erit  difticile  .id  cotrana  argumenta  re-  tem adire ,  an  hccat  ptEnitcrc  ,  etfi  iudcx  Si  mnUA 

(p6dcrc.Naad/'r/w/JbencielpondetVul-  nondumfiiaditus.^Controuerfumcft.  ftt  com- 
tcuis,  pci  ftipul.ationcm  nondum  intelli-       Negant  Cou.trr.ad  cap.quauis  de  padb  vetiti» 

gi  prorogatam  iurifdictioncm,  quoniam  in  fcxt.fart.i.'^.^  n.^.T^chm.i.conieil.Si.  m  ddbuc 
proinilfor  cogi  non  pctcft  atbone  cx fti-      i.  Quia fi ^millio  fticrit iurata,ccncbi-  pcrmtere 

pubtu,ad  .ideundum,  fiquidcm  nemo  cx  tur  omnino  prominens  (S(:prqci/e  ent  co-  Ltc*^  ■ 

facicndi  obltgatioiubus  prxcile  cogitur  ^cv\{inshccxc.c.qu4re!4.neprdldt,vuesJuM. 
^idfacicndum  ;  ild  libcratur  pracftatione       i.  Qiiiaomneiuramcncum,quodicr- 

eius  quod intctcCi-.U^ffde V.O.  proindc  uan  p ctcftablq; dilpcndio  atcrni JalutUy 

cumdcfijgcre  pcfiit  hoc  calvi  promillor  &pro\imipriiudicii,  illudreligiolcler- 

mniHictioncmiudicis,  in  quem  antca  c6-  uari  debct  c.qu4muu  de paH.m ftxt. 
lcniciat ,  prxftationceiusquodintcreft,       j.  QuiahuuiSjpmilTionis&prorog.i- 

dici  nonpotcft  prorcgacim  cile  iurifili-  tioni5,jppnanatui"acft,vtomninoleruc- 

ftionc;  illumqi  uirifilitiioni  illius  iudicis  tur.ramcifi  cx  decidcnri ,  nc  quis  cogatur 

lelc  liibiecillc.  Prctcrca etll  pcile  cogcrc-  coram  iudicc non  fuo  litigare,admittatur 

tur  ftarecoucnricni  promiilor,  tri  nondu  panitcntia.quod  n..id  lJiconueneritiS.ff.de 

diccrcturprorogata  iurilciiclio  ,  cmnad  m//2f.IiKclhgcndacftdcvolut.uemutata, 

prorogitione  rcquiratur  vt  iudex  incom-  vtriulq;  paciicentis.  4.  Quia  iecudu  quof- 

pctcns  fitadirus<£/./j ff.deiurifd.Li.ff.de lud.  daiurcCanonicoin  fpccie  d.LtS  etiafi  illa 

Ad  lecundum  rcipondetur  in  hilcc  U.  accipiatur  lecundu  c6muncm  intcllcclij, 

nihil  agi  de  ^rogancla  iunlilickione  iudi-  n6  cft  locus  paenitcnri<j:  \t  fic  ellct  diftin- 

cis  inc6pctcntis;lcd  de  n6  vtcndopriuile-  gucndii  sntcr  ius  ciuile  &Canonicu  Cou. 
gio  aducrfus  forum  ludicis.alias  copctcn-     j.  Quia  iuramcntii  obiigat  iurantc  poll- 

tis^jput  ct  fupra  in  qua*ft-pccd.exDonello  lubitis  iuris  cimhs  rcguhs  c.(um  lont.ngar  ^jt 

rcipodclsatunvbipluresvidcrcipolioncs.  <//itfr««rFachin.  ^^^V 
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V.  fim  ttmftre  mm  eitMdi  mnmde- 

jnfrmmmwmfrMf  aof 

VI.  CuijiataSmkeditio?  262 

VII.  Qud fint  citAttonii Jpecies?  ibid. 
VllL  QiMdmbsbeamtitMdil  ^6^ 
IX*    f^ffffntimtn  ImBclr^iii  ritmimit  fit 

mfrimendum?  ibtd. 
2.  An  nomen  citatt  m  citttme  ei^imi 
■  d(be4t  &fUdre?  264- 

Xh  JUiiHcitMti«nenemeH439ri$citMtk 

ti^imiAta&fMre?  ibid. 
J IL  JBin  cit4tione  C4«Jd jEr  mtfrimendd 
<!rqu4re?  ibuL 
.XUL  Anndetrtdmeai^citdtmtems- 

tmt4d4liamre^ndere?  26; 
JCI  r.  Mn  citjtio  ad  diemfBrkittmfdUJiA' 


XV.  MnhtnifittifriimliiiititMlitH^ 

'Aii. 

XVL  dbtdttsapgtMionittermmifitinter- 
minocomput4Hdm?  tbtd, 
JLTIL  4»rit4ti9fojiitexpedtrifiiutmH9mf 
fimtriididicmpetemif?  268 
X  VllL  M  citatie  mirttifAila  vxori ,  reHe 
Ctn/eatm  ejft fa^la  ?  26^ 
XtX,  Xn  ritmitmi  txttmio  fopt fieriim 
fefit^  *7t 
XX,    Jn  arbitrr  con^rtmifirim  babtat 
mcitamUf  27* 
XXI  Jta&fiMtmmritgritmimcMftiil^ 
umiuU^fiiBM  fiteffic4x?  srs. 
XXIL  Jbi  extra  territoriu  adfolam  reifctt' 
tiamlmbendmcttatiofieripof- 
jEr?  974 
ILXllL  Jmfimmtidm^fitwitmentifiit 
cttius  intercil  citatus  nofit?  2  7f 
XXIV.  Qumam nuffSratm ntn fofiit m im 
'  nemt  ter^ 
XX  V,  jmESStm  fratoris  dtnon  voC4n  'i/ 
fintvtmi  <ji/i'ji//d4m  ftrfbnu fit 
hotLefublAtum*  179 
XXV L  An V4f4llm pofiit immmjmtft' 
iminimvtcare?  iSt 
XXVIL  Andtfcipu!'.is  pT£(tptorefituveru4 
I      tumvocarefofitti  2i2 
li  XXVUL 
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JHVIH.  Attpmipimf«fiitnouer(4Mmim  pmut&JicuuUfitdtiHtitfrs^ 

rtCiinmmttiiimfetfai^iMi  SUhhhuimH'  s»r 

X-XJXi  An pdtre  Mtrtuo  hctJt ncuercMf  XlVllh  Qj^JbtmfittAeBm?  301 

fimferm^ jfukib iitmvfu-  XLlX.    QuxndmfimQftcuildctti?  ibuL 

rtt                         3^4-  L.  .    QufnamfitftrmalibeUt.^  302 

XXX*   ffmmtm  fit  ilie  qui  tqa§  fiMnm  IL   QmtkMmeffentn/tmSMUt  ifnf^ 

uuf^ptAiiearcbiiuitmf  'Ai£  lll.  QtUftit deheat ^el^^cmli^}  \^ 

XXXL  AnfupiUi,nonbjAetest$ttmesyf9f-  liilL  Ixordium  iAdU  ^tui  ctmmre  ie- 

fintcitan&mumrocdrif  »ts  icMf  Atd. 

XXXIl  AufufiOmruamatmfefitfUi  UV.  iBimimMi^0i^fit  txfri- 

XXXlltittfkmhkifmbmatmiftfitf  madiimr  jo^ 

ibii.  LV,  AubbeSmvrtietmr» 

XXXI  y.  AuquuextemflofofitruiBufa^  ^            miuetur?  305 

w»                     tU  IVL  flMtmtitliktmmfarmmitButtjf' 

XXXV.  JUimiktf^trealirercitdrit  Ha..  immutiijketlicifimdm?  306- 

XXXV L  JUimitwresftfShuttdlittrdimff  LVIL  ^fmecontra  obfiurumitbeUumm 

2to.                          ...  e:utfientefettteMufer4tur,et^ 

JXXru.  AtttegumDtatm&Aailmm-  '  fkrma  397 

fifm^giracrtmfdtmttiAH,  LVHL.  fl^ffim  UMkuffmmSnmuudmtti, 

XXXVllL  AnPrinctpstxp'enttudinepote-  tutmf-  tbtd. 
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N  tos  vocarc  cfk  iuhsex- 
pcriucttcaii&  aHqaemro- 
carcccilc  Paulo  in  L  t.§.it 
inmv9C.  &vt  luftiniaiius 
'  icnbit;,iiiius  vocaiediad 
cum  vocare ,  qai  ios  didiinis  eft«  hoceft 
adpnecoeem  ac  magiflracum  popuIiRo- 
tn  mi :  hic  quippc  ius  <Uoebat^iiihii(ii- 
i^mpcarerat. 

Sdendum  quippe  eft,alia<i  olim  Riide 
iw, .&aliud  iMdiaum:  aliad quodintace 
ficbat,&  aliudquod  iii  iudicio:in  iure  agi 
dicebatiu:^  quod  apud  prjctotc  magiftra- 
[umue,auu$£ftcceadexeiucifclii5tio>  a^ 
gebamrtmiiidicioveroquodapudiudi- 
cem  pedaneum  ikiediwnn  ^magjftapy 
pcragcbanir. 

Quaic  in  lus  vocacio  non  fiebac  ad  iu- 
^icempedanemn^vtquiiuiaopdiceici;, 
nec iun  prxc[Tet,nec vllam  iurifHidfcione 
habecec,led  vt  dixi,(bluadmagiftratum. 

Ecenim  oiim  lic  more  recepcii  ac  luce 
coparacumecac,  vcquiiusfiiiiiDiniudi- 
cio  pecfiaKimis  eftec  ,  prius  accedecet 
magiftracum  eiq,  fignificaret ,  alium  fibi 
ad<iuippiara  pc^ftandum  aut  ad  rcm  fua 
igftinitiKlam  tenei%  pcwmg^  vt  prxtor 
iiidicemdusec»  qni  cadefCGi^indiberec 
&pronunciarec;quo  pera£lo  pntoris  & 
CiVCOgnolccF^  vcrumne,^uod  altcc  diac 


cii  alcero  fe  concraulTeyVel  e^fle,calc  Hc, 
vterimieoU^ado  vdsiftioiiiftaq-^rci  pe 
cicio  iure  elle  polHchccaacf  cognitb  li- 

eri  8c  lulcipi  no  f>otcnir ,  nifi  vrniq,partc 
audica;pcoincle  pacs  aducrla  hm*  cei  cau- 
&in  ius,hoc  eft,  ad  magiftiacum,  vocada 
erac,  quicogpiitacaufits  cum  deprehfdii^ 
lettaleincer  vcrumq;  negociuin  diciin- 
ceruenille,ei(  quo  alcer  alccn  lure  obliga- 
d|>ocucric,iudicem  darc  Iblebacqui  plc- 
nius  ^eceacque  ipfo  F.ido  cogno(ceret 
& lecuodum ius  formulamquc  a  pneco- 
reipH  prxlcciptam,  {ciicentiam  lcrrec. 

Diuerfifllmum  igicur  erac  ius  aiudido: 
in  iure  fiquide  de  judido  c6ftituedoagB- 
bacur,in  iudido  deiplb  negocio  concro- 
uerlb:ni  iurcrpecimcdutaxatltcisFutur^ 
cdebatur,ui  ujdiciolisomnispleneexpc ' 
diebatur:ui  uirc  qui-ftio  fiipcr  fa£to  nal- 
laccac,led  fadtu  pr.r  liipponebatur,acque 
dc  co,  quid  luns  clfct  cognolcebacur:  .ic 
m  uidioo  omnis  6c  Ibla  quzftio  eft  dc  tk- 

eto. 

Hincquoque  in  iu6  vocatio  oliii^di- 
«erfa  erat  a  atatione :  illi  enim,  vt  modo 
dicbii ,  iiebat ad  ciibunal  pra.^coris  &  ma- 
giftmnistdiacioaacemadiiidicem  peda- 
neumfiuedamm. 

Nec  ad  rcm  f.xcky  quod  interdum  qui 
mmsvocatur,  dicuur  voc.uiadaidiau, 

li  t  vtin 
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VOLVMINIS    I.  DlSPVTATfOVIS  IV. 

l.2tfitAimm.tutd.2.%u.£^mJjaML  tiiclit  prtpofttu  qumcHnque  htig4torum 

tMMs  dettfer  qutm fiUl,  fmm  abftHtem  m  ituLcutm  rtcare :  vocem 

Rdlp.  Namid»qiioduiiiti€fic,  certo  ^mmfutmm  pmaf^/imtrpufr^ii^ 

cdam  rclpc^hi  <Ucitur  fieri  in  iudicio,  tnuemuntHTy  ^udtre  :  ediftd  vero  permuittt 

quatcnus  videlicct  illudadhuiusmftru-  diesfic  ptjit4  pojfurtt  pent  omnrs  cognofcere 

dhonem  &  pracparationcm  pcrtinet.  A-  ^c.  ex  quibus  ver bjs  cognoicitur,  quod 

iias,propnc&acaunie  bquendo,in  ius '  oUm.noii  ipiemcc  adnetufius ,  propria 

vocatJonon fitad  iudidum,  fcdaJins  arqucpriuata autofitare,  potueririnius 

hoc  cft ,  cum  qui  iiis  didurus  ert  ,  vndc  aducrlarium  vocorc;  fed  ^uithoiicacemac 

Vlpianus  hxc  verba  prxtons ,  He quu  tu  giilratus  id  faccre  debuerit. 

m  n^dkmjaama,  interpn^s ,  ).  Infuperin  IjS^mumCJkhit^mMm, 

fiqiim,mifm,4idfeddneumiudicemvocMii  interpcliarus  prxfes  dictcar  voctiati& 

eximat ,  pocn4  hums  edult  cejptbit  L   f.  Ne  partem  aducrlam 

quiseumqMtntUi  vocjt.  Etiu  \  ult.  4d pr.  4.  hiL^quite.XAlienj.  ff.de lud.  icnbic 

j»/lif.  4eAa.mm}j'  &fft-  &   difcefUt^  Vlpianui :  £Mm,  ^mimwKdmnmwut 

fyhkllic.  C4p.  f.  Gcyieanus  /.  varijr. leS.  coMov.nere auitoritateniprdtorif. 

cap.vlt.DonSvis ij.emim^t^^l'!^'''  j.  Er  1'aulusin Li. ff.fi quii inimroc4t.no 

4nmi4duerfdijp.i*.     -.^    '  imr>cum,quimiusvocatu$nonvcnenc, 

lit.B,  .   Cxtcrtunla  ios.vocado  oUm  fiebat.  eiccaufiikcompetemeiadicemaldadS- 

4W     nonamag;ilfarani,iedabco»qaiadhirus,  nariatquinonconcemnerctauAoncacf 

^Mifl^  iudicioque  cxrcrturus  cratjita  vt  id  facc-  nrcrorisqui  voi 


 iudjcioque  cxpcrturus  crarjita  vt  id  racc-  prcronsqui  vocarus  n-i  lus  no  comp.ircr, 

ttJ^pro-  rer ,  vcl  ipfc  Iblus ,  vcl  vna  cmn  iplb  vu-  li  non  ab  ipib  pratiore,  f«d  aputtato,pn- 

pru  4uto  toiy  faic  apparicoT..  uataattcortcatevocatas  ttlet  Nec kiadU 

titMtpC'    Ecqajfdem^quodfblusporucricpriua-  cccompetentemul(fbripo(Tei. 
tJerit4d     propriaque  auroritate  aftot  aducria-  6.Etq>pcrviarorc,vclexccurorcliriuin 

uerfjriS  rimv.  Iiiam  in  lus  vocare,  communis  cft  ius  vocan  ibUtus  fucnt  aducrianus ,  non 

in  m  vo-  inrcrpp.mris  ibntcntia:  verumabeare-  priaatimpcra&or£,indcpacet<^appaii- 

ceditacdiuorriamladtHagpDop.cllus  torcs,quiiniasaliqucvocarat,pocuecinc 

^        adr«iw.  Cod.  einiKsvoc.num.is.)[a&Ss-  cxij^crc  <porrulasconucnrionis&operx 

'v.         quenribusr.iiioiubusmotus.  liJa:incrccdc§.rn/iIi.J»^.  rff<t/f.noncxa- 

,  -  .     1.  Quod  eium j>rius m.igiftratos fbc-  6lun,hautdubic,fiineononnecciIaho 

rL  :  A  >  '  litadeundus,  ciulque  iullu  aducrlarius  munerefugcrctunsficant^viacoresiid^, 

in  ius  vocuri  dchucrir ,  vidcni-^colligi  cx  qm  ^''cn  crcnb.dicarurapparirorcs;quorii 

/.  f  f.?;;  pyopon.ts  C.  deLoHiiuucl.  ik'-Lpo/s.d.  opcrain  cxcqucdisiuflisacdecrctis&rsc- 

111  qua  Inipcratoris  Diocletuui.  6c  Maxi-  ictiis  fiiis  niagillar^vritui  Lfipiffior4 ff.de 

fain. Conliiltorem  ficjaUoqauntan£«ib.  emSah  appaicdo  qi  magiftratui  appareSc 

^tilii obligatus efi,feuiv,dum immniH$Bem  Lcprarfto finr ad  iulla magiftr.capefscda. 
4dito Reilore proumcttypotes conueHTe-.non      Vcrum cnim  .^cro ramcrli (cnrcruhqc 

Qimcnt\iiiccii:a:ttoRe&ereptoumct4,^d-  non  improbabihbus  nici  vidcacur  ratio- 

duntyS(ann£imfji(rir/«rMW«  nibus,contrariacamecommaniDd.cal« 

mus fiiifle hanciuris  fbrmam in iudiais,  culo approbacur,  eandcmquc  laudanc ac 

iure  tum  vfurpari  (blitam,  vt  noncon-  rucnrur  Barnabas  Briilbnius  lib.j.fonn. 

ueniatur  aducrlarius  mli  aduo  pio; lulc.  folenn.  Franalcus  Duarcnus  Uk  1.  dij^.  c.  1. 

X.  Idemconfirmac  Nouella  luftinia-.  Vult  ini/il?rfr.^rMlKr  <'.JkIohann.Ro- 

ni'iM,r.j.vbi  /«Ae»iM,.inquit,  orJuuriit:  bcrr./.y(nr.&&mihiqaoqaeanidec 
miieetMeaf9iumfr£e§umf9(ilm,fidettim^    Quod  cnim  in  ius  vocaripcopciaaa-' 

thoci-. 
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choritate,nullo  iuiru  niagillratus  prceuii- 
te,  aducrlarius  potucnt  probat /.;.]^(/rti 
fiitifLcog.  inquaita  Iclus  Gaius  icnbit: 
quipr^rtitftulttAte  tmdtntifime  locuplettm 
vel  (fi  dttbitttur  )  adprol/atum  fidtiujfortm 
iudicto  fifiendt  cauft  non  dcceperit :  tniuria- 
rum  aSto  odutTfiis  tum  tjfe  pottfl ;  quta  fitnt 
non  qu^Ubtt  tuturia  tR  duciin  im  eum,  quifa- 
tit  tdontttm  fideiufiorem  dtt  &c, 

Eccc  hic  dicKur,  iniuriarum  adionem 
competercaduerfuscumjqui  manifcfte 
locupletem  fidciuflbrcm  non  accepcrit, 
ex  ca  rationc ,  quod  non  leuis  fit  iniuria 
taleminius  duci.  Arqui  non  conueni- 
rctur  iniuriarum  adlor  hoc  nomine  ,  fi 
nonip(e  (cdmagiftratusinius  reumvo- 
caret. 

Acccdit  huic  &ifta  ratio.quod  fi  nemo 
inuitus  in  ms  duci  pollct,frul\ra  &  ablur- 
decxciperctur  is,qui  in  domo  fua  eft  /  plt- 
riq,  i8.ff.dt  tn  lus  voc.  LiojJt  rtg.lur.  hxc  igi- 
turcxccptiomanifeftiflime  arguit  regu- 
Lun  clTc  in  contranum. 

Ncc  dcfunt  peructufta  fcriptorum 
Romanorum  icuimonia  :  fic  enim  a- 
pud  Plautum  in  Rudtnt.  acl.j.fictn.  vltt. 
legitur. 

Opta  Ocijs ,  rapi  tt  obtorto  collo  mMis ,  OH 

trahi:  Ec  paulo  poft; 
Tgohunc  fitltfiuminiut  rapiam  exulemt 
ageambuUiniits. 
EtHorat.  Cafiuvenit obuius  iUi 

AduerfiaTtus  &  quo  turptfitmt?  magiu 
•  Exc  lamat  voct:  &l  ictt  amtftari?  Ego  vtrg 
Oppono  auricuUm  rapit  tn  iut  ;  cUmor 
vtrmq^  &t. 
Et  Tercntius  in  Phormione  aSu  sfitna 
f.  hunc  morcm  Romanum  in  ius  vo- 
candi  propriaauthoritatc  rcos  his  verbis 
exprcllit. 

Dcm.  lniustamm.phorm.  'mius  ?  bucfi 
quid  lubtt 

Dem.  Ajfequere  .acrttme,  dumbucego 

fierups  tuoco. 
Chicm.Ettntm  ntquto  folw;  accurrt  huCy 

j^orm.vndiMnriaefi, 
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Et  paulo  poft.  Rapt  bunc  phorm.  It.tnt  a- 
gitisj 

Hinc  icilicct  clariflime  relucet ,  quod 
propria  authoritate ,  linc  magiftratu,po- 
tiierit  reusm  iusvocari :  nec  cnimDc- 
mea  hdores ,  nec  ReipubL  fcruos ,  fcd 
fuos  euocari  volebat ,  qui  vtnunque  lc- 
nem  iuuarent. 

Ncquc  vero  huic  (entcntiar ,  tot  an- 
tiquitatis  tcftimonijs  vallat.r ,  quicqu.ini 
detrahunt  argumcnta  Donclh ,  qux ,  li 
dihgentius  fiierint  confidcraca,  minus  fir 
maad  id  probandum ,  cuius  gratia  addu- 
cuntur^deprehendcntur. 

Nam  ad  primum  refpondctur  in  dt^.l 
cum  proponas.CJe  bon.aucior.iud.pofiid.  hoc 
folum  dici ;  ahquem  ,  fccundum  luns  ra- 
tioncm  adito  rcC^orc  prouincix ,  conuc- 
nicndumeflc:  atqui  fienpotcft  vt  quis 
propria  authontate  nec  prius  adito  re- 
ctore  prouincia: ,  aduerfarium  in  lus  vo- 
cet,vocatumqucpoft,adiiorcdorc,fiue 
coram  rcdorc  conucniacprout  cti.im  o- 
lim  moris  fuiirc  ex  prididhs  conftat :  ni- 
hiligitur  ad  rem  pertinciiftabTipp.con- 
ftitutio ,  vt  qua  non  dicitur ,  adiio  redo- 
rt  aiiqutm  tjfe  in  tm  vocandum  ,  fcd  adito 
rectore  aduerfarium  ejfe  contteniendum  ;  id 
quod  fieri  poteft  ,  ctiam  tum  quando 
prius  propria&rpriuataauthoritaic  in  ius 
vocatus  fijcrit  rcus. . 

Ad  fecundum  cxd. Kouell.  112. c.j.  jKti- 
lum,  rcfpondeo  luftinianum  Jniptraco- 
rcm  idco  iubcrc  m.igiftratns  ordinarlos, 
vcl  peredida,  vcl  pcr  prxconis  vocc  in  i' 
vocarcquiatnratemporis  ip(cmct  ma- 
giftracus  ordinaric  iudicarc  toicb.it  ;ad- 
coqucin  ius  vocacio  loco  citationis  crac ; 
inccnm  ijs  calibus,quibus  mau;iftratui  lu- 
diccm  darc  adhuc  pcrmiccclutur,in ius 
vocario,priiucaauthoncatc,  ficri  poccrac 
abac^orc,cciam  non  iiTipIor.ira  opcnn- 
giftratus. 

AdTcrtium  rcfpondco  cx  d.Uiffamjri, 
id  folum probari  quod  magiftracus  voc.i- 
ritrcumiiuus:  hocaucem  fcntci;tixno- 
li    3  ftrx 
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ftccplane^nihil  tefbg^cnr  tMinquoclx-  (blent,qiun)neliij 

<floraduer(arium  fuum  porucrit  publiai  iddnQa.  fucnim. 
tnagiftratus  authoritate  &  ope jn  ius  vo-      Qt^bus  iniuper  accedic  tdtiiiKmitta 

care,vltrolar^ur,a<leoq}necilliidiiifi-  quQqueA.XjdfiiqiuiiikJitJMI.JffMXfc. 

cianiurquodanu^liftramreusvocaripo-  hacdeiediflecens  oftcndicin  iusadueis*- 

-»ucrir,ope  ig(iu5&authoriateaba<£iorc  (arium  rapcrev(queadcolicitume(Tc,vt 

im^loraca ;  ied  quodcancum  pubUca  au-  edam  viciofiun&  raocboiumhominein* 

^toncatedebueficrensabadMeiiinMVO-  mo<i«Soari0Oiiwtboaoadecumbat»r»>. 

cari  nego  &  pcmego.  Pniinde  in  arbi-  pereliceat,hoctainen  adhibico  inoflet»^ 

rrio  aAoris  olim  fiiir,  quomodo  in  ius  minc,  vrei  arcera  tradatur,  eriam  non 

vocaret  reum  ,  annc  pnuata  &c  propru  ftrara ,  aut  iumcntuin  >  qaoadpjactoicni 

auchorkace ,  an  vcro  auchoritacc  publica  ducacur. 

magifttatus.  a.  biuper  non  deftknitor  Juec  ien- 

AdquArnim  &auinrumrc/pondetm',  tcntia  inris  teftimonijs  euidcntidimis: 

sA hoCjVt  vocarus  na  comparcns,dicatur  nain  fi  in  ius  vocatus  non  poruiflet  vi ad 

«ontempdflc  auchoiiuccm  magiftrarus,  raamib:acuraabai^cepercrahi,non  pro- 

non  pczdicrequiri,  vtautoritate-&  iuflh  pomiilec  prartor cdiAnni  «Wfiir  imv  fm 

nugUbratus  Tu;  vocatus,fcd  fufficerc  quod  mim  v»(4tm  ^,nmdmMr&fil9iaihmim 

fccunduin  albura  pnrons,  ex  quo  iu&ci^  vocjt$  vt  ejnt. 

(et  rcddicttni£,vucarus  non  vencric  3.  Qww  cciatn  haud  obfcure  id  demoo 

AiH2innnfelipondetur,peiindenad  BxicyOaumlfid uammiLfMe^iik  am 

tertiuro Hipra  rciponTum  fuic,nempe  il-  qui  iHtmve.  vbiin hzc vcrKi  fcribit: Aif 

Judiblum  dcmonftrare ,  quod  magiftra-  tximendi  verhum  generaleefi,  vt  Pompoaim 

.  ^Aiaau^ricace  per  apparicorcs  in  ms  vo-  gitxriftn  tntm  eii  de  mMuim  mferrt perrd- 

^:^<£&ipbtncmreas;quodatteraeofnodo  ftmtt^mmrtqut^tmitM^mi^nfittMll 

r-jpoeciievocaci  dcbiurritpcr  apparitores ,  fakmKr^ipmitqtum^merMi^mttfm 

iulTu  magiftrarut.  pra'cedentc,  nccaiiara/-  miniuiniutveniret  ,vt  aSimii  dus  exiret,  vtt 

cionc  auc  modo  vocari  potuenc ,  mmime  ru  temftre  amutertm ,  videtur  exemjffe , 

'  «nineipccefteil$.TrijpJ!UyMr<iS.  tpummttrfmwmntmmt,  S»i^mh4 

Quare ,  his  obftaculis  «emniWjdMm-  dttimteTit,&mtieAdMxna,^nrH$  tenetm, 

dum  videmr ,  quod  olim  propria  auto-  Qup  cx  loco ,  infjitir  Goucanus,  nvuiife- 

ntate  qui((|ue  debicorem  uium, non re-  fte  liquec,  in  ius  vocace ^ eijie  ccahcce  ad 

.i]ttificaiudidssiichoniateintiisyo.cate  magiftnniin. 

jMtuetic  -  4.  r<  dcmq;pcrtinetquodGuu»lci^ 

Qgjk(^ ^     Porro  non  fblum  pcrmitrcbatur  olim  bit  in  Lft  rero ff.<]uifatifd.cog.qHi pro  rei qu^ 

An  rem  ^^uro  propru  acpnuau  auchoncace  m  fir4r^inquiens,riM/m^<»ie  loii^tem,fd 

qut y^^witts vocnedebicorem,fedcdam,filequi  fiiUitetmrt gfpnhntmH fidetujinmmim 

j^Mftiwi^Uccfasecacdocivi^&obtono  coUo*  J^hnScMfiinonMccef>(rit,iniurimmMBk 

lAittifo        i"      rrahcre ,  prout  rcck  Duarc-  aducrfus  eum  ejft  poteU  ■  qHta  fane  non  qut- 

tutrit  0'  nus,Vuk.m  bcis  lupraaddudis  ftaiumu  lil/et iniurtu  eii  dHCitnmeum,  qmfum4d»m 

hm  ohttr  quibus  allennuncur  Anton.  Goueanus  i.  neum  jidemjfermttt»  ■ 
t§t9Bo&  V^*4T*CmcJo.cl>fermtJt,  fohan.Gocd..      Ex  quo  plus  iatis  reluce^t  quod  dira 

vi  ia  im^ l-9-ff-deverb.figntf.  propriaauthoriratc in ius  vocarircuspo- 

trtdnf        Huc  cnira  faciunt  inpnmis  rcftimo-  iucnr,alioqum  adorhocnomine.quod 

niaandquit.itis,exHoracio,Plau(o,Xc-  rciuu  v.ocitairct  imuciarum  (jonueairi 

seQCio,qu«vulgpadproponcamadditd  nonpooiii&Ci 

'  Non 
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Non  aduerlarur  primo ,  cjuod  huiui- 
mtodi  conccntionuni  rixarumq,  lemina- 
Mum  nulio  iu»e  fuerit  permiflum ,  vc  pri- 
uato  manu  inicdta ,  fimulquc ,  fi  ita  opus 
vidcretur.illata  vi.inuirum  aliquem  in  lus 
tf  alicrc  liccrot  atquc  ita  nolcntem  rcpugr 
nantcmquccogcrc,  cum  id  omnc,  qiiod 
itMeraenicncc  magiftratus  aucoritace 
ttafigi  poteft.ficq;  componi,yt  dillcnfio* 
num  cumulcuumquc  praxidatur  occa- 
fiOjVolucrit  lcx  non  alitcr,quam  per  ma- 
giitratum ,  ciufiic  apparitorcm ,  liuc  cxe- 
cutorcm  ^zii- L4quipm11m.ff.de  vfufhtdu. 
Lm  cut  ^.niijji  in  papfitontm.ff.vt  m  pojf.ltg*- 
tor.Lcomunt  dtutdundo.%  cum  de  vfufi.ff.com. 
dtuid.LtxUt.ff.quod  metxaufa. 

Hocinquam,  nonobftat :  re^Vc  enim 
ad  hoc  rcfpondcr  Vulccius,lcge  u.cabb* 
conccflillc  ni  lus  vocacionem  fien  poife , 
vi adiubita,ira  quippe  iniUa  lcriptu  erat : 
St  m  lut  vocat.m  ear,manum  tndotacttatnca- 
fito.anteftart :  fi in  tm  vocut  atque  eat,fi  cal- 
uituT ptdemue ftrutt  manumendo  uctto.Vxo- 
inde  vis  ilia  ,  qux  mfercbatur  reo ,  m  ius 
fiulpontcirc  nolenci,  nou  erac  illicica, 
f^d  lurc  pcrmilla. 

Non  aduerlacur  prarrerca,  quod,  refc- 
rcnct  Ciccrone,in  orat.pn  PubLQuinQ.Ux 
«.rabb.h^c  fviCtit:V»rtnpopHlo  abefio.X[\.\\h. 
verbisoftenditur,  nihil  cxitiolius ciuita- 
nbus  clTcnihil  tam  contrarium  iun  %k\c- 
gibus>  nihil  minus  ciuilc  &  humanum, 
quam  compofita  6c  confticuta  RepubL 
quicquam  agi  pcr  vim. 

Nam  jCtil  nxc  fuilFct  rcgula,  quod  vis 
apopulo  abcllc  dcbeat,abca  tamenre- 
gula  cxcipitur  lege  11,  tabb.  cafiis  hic  no- 
Itcr ,  quo  in  ius  vocatus  fponcc  firqui  no- 
lebac. 

Nonrcfiftic  infiiper  quod  vlqueadeo 
vimnuUam  apriuacopriuans  inferrivo- 
luerinc ,  n  ne  cx  conucntionis  quidcm 
lcge  crcdicorem  rci,pignori  libi  obligaca: 
linc  iudicis  autoritate  poftcllioncm  ap- 
prehcndcre  iuris  Autorcs  permiicrint  L 
i>C,dtpfgnoribu(.- 
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Ac  ne  iatttantcm  quidem  &  contra  .r- 
quum  bonumqucmanjfclle  fraudarecre 
dirorem  conantcin  dcbirorem,tran(  j<flo 
quoquc  remporc,pra:tonim  cdidhs  prx- 
ftituto  mturum  de  rc  rmdctrudcrc  &:  c\. 
pcilcrc,  Ciceronc  tcftc  in  orAt.  pro  Quiuih 
ijcc  cuni,quictiatndolo  in  pollcllioncm 
vcnerit,& poitcffione  cederc,pr<;toreiu- 
bente,nolir,manu  miniftrorum ,  aut  ctii 
pra:toris  potcftarc  cogi  volucr  imt,  vt  dif- 
cedac,  ied  inclius  ciuihuiquc  faClurum 
intcrprctati  funt,  fi  eum per  intcrdidum 
Oilius  ordmarium  reiruleric  Ij.  ff.fi  vtnfi 
nom: 

RcIpon.Hoc  ,inquam,ad  propofitif  m 
nonpcnincc:  namin  cafibus  modo  rc- 
cenlicis,  lex  vim  adhibcri  non  lohim  non 
permiferac,fi:dcxprcirc  ctiam  vctucrati 
at  in  cafu  noftro  vim  adhiberc  lex  pcrmi;- 
icratjVt  lupra  fuiroftenfuin;  Et  rario  cur 
non  poilit  creditor  er  conucntionc  rei 
pignoraca:  poiTelTionem  apprehendere, 
&  cur  iaritans  non  podit  inuitus  dc  re 
fiia  dctrudi ,  nec  vi  dcijd  queat,  qiii  dolo 
III  poilcilionem  venit,ratio,inquam,  ho- 
rum  ea  eft.quod  nemini  rcs  fua ,  aut  qu.u 
iuaclleput.\tur,fine  fiAa  iuoaufcrride- 
bcat:qux  rano  apcat  dcficitinco,qui 
inuitus,  manuinieda,  ad  magiftratum 
pertrahirur.fiquidem  vi  ifta  non  hoc  agi- 
tur  ,  vt  ipfi  aliquid  anferatur  aui  ius  ei 
compctcns  intcrucrtattu' ,  Icd  potius  vt 
ms  ci  reddatur  arg.^.fin.  Iviin.de  pan.tem. 
btig.atque  vtdeiurefuo  experiatur  Li.ff.dt  tn 
im  vocand, 

Nihiladrem  facicqoodid  ,quod  pu- 
blice  pcr  magiftracum  ficri  dcbet ,  non 
fit  finguhs  conccdcndum  ,  nc  tumii!- 
tus  exindc  oriatuc  /.  non  esi  fingulu.  dc 
reg.  mr. 

Hocenimrcdc  itaaccipicndum  mc- 
uer  Vulrcius,  vt  in  cafibus ,  a  lcgc  exprcH- 
fim  exceprisjid  non  proccdat :  atqui  lcg<5 
ii.tabb.cafiim  propofitum  exprcltccxcc- 
ptu,  eadcmq;  lege  pmilsu  ftuUc^vt  fi  ncq; 
firquerctur  r«*us,  ncq;  latildaret,  obtorco^ 

coUo, . 
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coUo,mlus  trahi  polTet;  ad  cum  iginir  aucemnonincclliganir.quipodeanfticur 

rcgula  d.L  non  cR  finguUi.  accommodah  ntqi  vocanris  amplius  interlit ,  cui  fbli  cr 

non  dcL">ct,  cdido  a£kio  in  fadbim  datur,  meramque 

Similitcr  non  infirmat  fcntcnriam  no-  pocnam  pcrfequitur. 
ftram ,  quod  fpcciali  duntaxat  cafu  quis ,       His  proinde  obdaculis  ordine  rcmo- 

manuiniC(iVa,ad  prictorcm  trahi  poceft  tis.rehnquitur,  ohm rcos acque debito- 

l.gencrdhs4'CJedecur.  igicur  rcgulariccr  rcsnonlolumpropria  autoritatc,  nullo 

manus  ifta  inic^o  &  violenta  in  ius  du-  iullu  auc  pcrmiiru  magiilratus  pra:cedcn« 

ftioprohibiu  intcl'ii;arur,  nammanus  tc.in  lus  vocanpotuiHcab  a£loribus,(cd 

iltiinicdiojdequainiii/^.  agirur,di-  cnamjilequi  Iponte  nollcnt,  ncc  fatis 

ucrhlTima  eft  abca,  qua  quis  nolens  in  darent,manuinieda,obtortocolloinius 

ius  ire,  pcrtraliituradeum,quiius  didu-  penrahi  potuiflc :  quod  tamcn  hodie,  \t 

rus  cft :  illa  enim  ad  cum  duntaxat  clfe-  mox  dicctur,mutatu  cft,  fic  vc  ncmo  cica- 

ctum  pcrtinct.vr  is,cui  manusinicCVa  eft,  n  vcl  in  lus  vocari  poflit ,  nill  iuflu  &  au- 

cuftodiaiur,neebbatur:atha:c,dcquain  choricacc  magiftracus. 
pra:(ennarum  agitur,  noncftobvllam       Quodfircus  vocancemin  iusfeque- £^.c, 

cuftodiam  comparaca.    Equidcm  ma-  rcnir  ncccllaria  crat  aifHoms  edicio  ,vc 

nusinieiiio,adcuftodum^ada,omniiu-  icircr  rcusvcrum  ccdcrc,  an  vcro  con- 

re  regularircr  cftprohibica,  ncque  cui-  ccndcrc  dcbcrec,  quoque  inftrudus  in 

quiiTi  pnuaco  carccres  priuan ,  prxcer-  las  vcnirec  vc  fcribic  Vlpianusmi/.j^</* 

quam  in  callbus  cxccpris  ,  &mmrecx-  edendo.  ^  n 

prc'?is,  conccdunmr,idqiiolum  ar^ic      iScntenria  igitur  Autoris  noftri  ^c^J^-^^ 

d.l.S4- Cde dusar.  cft ,  qnod  in  ius  vocacio ,  vci  hodie  cica-  " 

Poftrcmo  fcncenci^  noftri  non  rcfi-  no  prxccdac,  fcquacur  adionis  cdicio:  - 

ftic  quod  in  /.  pen.  rerfic.  aterum.ff.  ne  quit  vcnim  hoc  valdc  concrouerfum  cft ,  dc 

eum,  qtii  mius.  Vlpianus  lcribic:  in  lus  coq; rcperio trcs diucrfas Intapp. & Dd.  . 

vocaco,viabalio cxcmpco,  fipoftcain  opiniones.  edttto^ 
iudicio  is  ftccerit ,  panam  illius  cdidi       Nam  quidam  contcndunt  in  ius  vo- 

cclLrc.  carionem  cflc  priorcm  cditione  adio- 

Huicenim  perpcram  Robcrtus  coUi-  nts ,  vc  hic  Aucor  :  alij  hbelh  cdinoncm 

gic  quod  comparitio  m  iure  ad  ncceflita-  prarccdcrc  cxiftimanc  in  lus  vocacioncm: 

tcm  lolum  luris  rctcratur,  &  conlcquen  •  qutdam  dcniquc  ftacuunc  in  ius vocario- 

tcrnonpofl!itrcusabaClorciniu5,manu  ncm  &  cdirioncm  hbcUi  ccmpore  cflc 

iniec>a,    violentcr  cralii.  fimul. 

fc.Nam  bcnc  hoc  Vulccius,vc&cxtc-       Primaopinio  defcndinir  ab  Hugone 

ra  Robcni  argiinKnta ,  diflbluit ,  conlc-  Doncilo  Itb.  z^,  Caw. 3.  & his  fundamcn- 

qucnriam  ncgando  ,  quia  cdi  luns  nc-  cis  ntncur. 

cciricate  adllrmgatur  rcus ,  lcgitimc  vo-       i.  In  %.fiit.ff.iefan.temXtUggiit.\\xKvnai'. 

catus ,  comparcrc ,  tamcn li id  non ficcc-  nus  fcnbit :  onmium dclmum  tnfiituendjru 

rit,ncc  icqui  in  ius  adlorcm  volucrit ,  fa-  frtncipmm  nb  ea  farte  eitStt  proficifit ,  qus 

cultas  fit  adorivi  in  ius  rapcre.  Qupd  prttoredtcitdetntutvocando-.vtt^emminfri 

vcro  cximens  ita  m  ius  vocantm  ,  por-  mifdduerptriuttnimvocMduteil.ue.ddeuvih- 

nam  cuit.it,  fi  producatur  Sc  liftatur  rcus,  utidus  efi,^  lus  diciurut  efi.Qupd  li  vcro  cdi 

cius  non  hxc  eft  caula.quod  vocario  iuris  rio  adionis  prior  eft  m  ius  vocanonc,  no 

neceflltatitribuatur.iedquod verbacum  potcftin  ius  vocatio  eflc prinapiii  adio- 

etfedu  llntacdpicnda  d.ip(n.  excmptus  num  inftiniendaru :  nam  &editio  hbelii 

cx 
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cx  iis  rebus  cft,qua:  ad  iuftituendam  aAi- 
oncm  percinent,cum  finc  ca  fruftra  iiifti- 
tuocuradio  Li.ffMtdend. 

1.  Accedit  c]uod  primum  fit  naturavt 
oftcndamus  nos  vclle  cum  alK|uo  iudicio 
agere,idqicidcnucicmus,proximii  vt  qua 
aidUone  agcrc  velimus  &  quid  petere,dc- 
monftremus.Hic  igitur  natun  ordo  fcr- 
uanduStVtprius  in  ius  vocetur  aducrla.- 
nus,poft  ipii  atfkio  cdacur. 

j.  Quin  &  luftinianus  iubct  libcllum 
ofFcrri  ei ,  qui  in  ius  vocatur  Authent.  ofe- 
cdtur  C.  de  Uti$  ctntefiat.  Quo  (ignihca- 
tur,in  ius  vocationcm  ellc  pnorcm  Iibcl- 
lioblatione. 

4.  Atque  hanc  fcntentiam  confirmat 
ctiam  ordo  titulorum  m  Dig.obfenutus: 
nam  citulus  dc  m  uis  vocado  pracponitur 
titulo  de  cdendo ,  quo  ipfo  quoquc  haud 
obfcure  (ignificacur ,  quod  pnor  lic  iii  ius 
vocario  editionc  adionis. 

Secunda  opinio,quod  fcilicec  edicio  U- 
bclli  prxccdac  in  ius  vocationcm,  arridcc 

\\i\ieio^pr.lde/Ui.n,4-4'  ' 

i.  Quia  in  Codice  ticulus  de  cdendo 
prxponttur  titulo  dc  in  lus  vocando. 

z.Quiaolim  Sc  fecundum  vcterem  or- 
dinem  ludiciorum  non  ante  vocatus  fuc- 
rit  rcus,quam  cilet  adio,at  acboncm  cllc 
fciri  non  potucrit.nili  ea  edcrctur.Cuiac 
bbAo.obf.i  0.  ncque  fi  hodicrnum  vlum  at- 
lendamusjcitatio  h  iudicc  deccrnitur,niri 
in  fuppUcauonc  pro  citatione  decerncn- 
dalpccics  fiirurq  liris  fummatim  demon- 
ftrctuTjVcl  vna  cum  ipfa  UbeUus  quam  pri 
mum  exhibeatur.  Erhunc  clTeordinem 
inpradicivtprimuin  UbcUus  prxfente- 
tur  iudici  &  poftca  fupcr  eo  cxpcdiatur 
citatio,monerRobertu5  Muaiuajin  Jpec. 
part.6.c.dt  bbetii  obiat.in  fine. 

Tertiam  opinioncm  dixi  efteillorum 
qui  l^tuunt  in  ius  vocanoncm  natura 
pnorcm  cftc  cditioncm  a(5lionis  ean- 
dcmquc  oUm  &  tcmporc  prxcclJiilc :  at 
hodic  tcmpoic  vtramquc  elle  fimul. 
Et  quod  oUm  vocacio  in  uis  prxccile- 
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riteditioncm  UbcUi.probar  cuidaiterc- 
lcgans  locus  apud  Plaut.  in  Pafd  *{l..^.fie' 
ru  p.vbi  Uxc  vcrba  habcntur:  SgeambuU 
in  tu$.  Qutd me  in  m  vocof tUic  dtcam  apud 
pratorem,  cxquo  Uqiict,  quod  morc  iudi- 
ciorum  vctere ,  non  ftarim ,  cum  quis  in 
ius  vocatus  crat,<.idem  &  a£tio  edita  fiie- 
nt,(cdtunc  dcmum  poftquam  ad  prxto- 
rcmvencrat  vocitus  ,  vbiedita  aclione, 
non  cogcbarur  ilUco  relpondcrc  ad  li- 
beUum,lcd  Ipacium  meditandi&deUbo 
randi  concedcbatiur,ac  tempus  pracfinie- 
batur,quo  ie  dcnuo  liftcrcciScad  UbcUum 
rclpondcrct  Li.ff.deedendo. 

Atvlu  hodienio  dixi  citationem&c- 
ditioncm  tcmpore  clTc  limul ,  quia  eo- 
dcm  tcporc.quo  quis  in  lus  vocatur,eidc 
Sc  cdi  a<^o  foict ,  vt  cuius  tenor  citatio- 
ni  inferi  foleat  vc  mox  plunbus  dicecur. 
Nonobftant  argumenta  Vulteij  quibus 
euinccre  conatur ,  quod  cditio  UbcUi  lic 
prior  in  lus  vocatione :  non  lane  pnmum 
ex  ordine  &coUocanone  rirulorum  de  iii 
ius  vocando  &edendo ,  in  codicc  obfcr- 
uato.  Nam.prxtcrquam  quodargumen- 
tum,qucKl  cx  ordinc  &  coUocationc  ritu- 
lorum  ducitur ,  valdcfit  infirmum ,  cum 
accuratam  methodum,  iniurcobleruaca 
non  cllc  coftans  ht  opinio  Dd.&  pra:lcns 
exemplum  ntulorum  de  in  lus  vocando 
&  edcndo  in  pandet^.  &  Cod.  laris  abun- 
dcq,  demonftrct,  valdc  mihi  probatur  de 
collocationc  hac  prqdiciorum  ntulonim 
lcntcnna  DonelU,qui  ait,alium  elle  ordi- 
nem  cogitandi&lc  comp.iranJi;  alium 
faciendi  &  excq^ucndi ,  quod  quis  confti- 
tucrit.  De  rc,licot^itarc  & (c prarpararc 
quis  voiucrit,ncccllum  cft  pnus  compa- 
rare  libcUum  qucm  in  promptu  liabcat , 
VI  ei,qucm  vocct ,  olfcrat :  at  li  rcm  pro- 
uilam  exequi  veUi  natura  non  patitur  ali- 
tcr,quam  vt  prius  111  iusvocet  aducrlanu, 
ac  deindc  cur  voccc.oftcndat.  Igicur  agcn 
di  ordine  vocanonc  pnorcm  cllc,  cditio- 
ncm  lcqui,  ordine  vero  le  ad  agendu  prx- 
paradi  UbcUii  cllc  priorc  in  lus  vocarionc. 

Kk  Poft- 
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jy       Poibquaxn  vocuus  *  in ius peruenerat*  a.  Acoedicquod «liss Vlpianiis in  /4^ 

QuxC^  ciqueadioeclifta ent,ibteb«pcteor^  nonrede dixilfet  eum  foiuin  loaime^ 

j^^SKt  caula  cognorccrc  &  inquircrc  vttumnc  ius,in  quo  iuris  dicundi  caufa  confiftitur, 

tTibsauli       ^^^^'  cxqua  acbo  conccdi  debcret,  fi  ctiiiu  cubiculum  ,  aut  baincum  ,  aut 

taniu.an  vclpoous  huiuiinodi cllet,  ex qua  ab  mi-  cukiu  pra:toriseo  ttomine,  iotcUigi  po- 

li  fju^  nnCm  cognino  fieboc  per  intcrrogatio-  3.  Quemadmodum  interrogatioiK^ 

icgnitio  ncs,ncc:uibi,quaminiurc,hoccftinlo-  iniurcquac  in  caulls  capuilibus  quon- 

fnipottt  co,in  quo  prjEtor , ialua  maicllaie  Impe-  dain  fiebant ,nunquain,  luli ojnid  pra:ti)- 

rij  tui,  lakioquc  moce  maionim  ,iia  led-  ibtribttiul.lcdns&IiAocibus  appa- 

di^6eciopocccbat.Sediuimeaamin«lo-  cencibiisjficbanc,vtexA(canioP«diano 

mbpcaetOEis  velin  irincre?  conftat :  iradubitari  iion  dcbct  ,  quin 

AKirmandum    hoc  videtur  pri-  ouihbus  ui  cauiis  codcm  iolcunitas  ad- 

mo  per  tcxtimi  cnreffinnin  L  hAiecetiii; 

gjftmerrog.piiunflK,  inqoa  iaVipift-  4.  Infiipecfikcisoonftat,cum,qui in  iu> 

nus ;  qutid  lic  prxtor.qui  in  iurc intcrro-  rc intcrrogandus  erat ,  in  ius ab  aducria- 

gacub  rclponderit ,  hc accipicndum  efta-  rro  vocari loUtum  itulle  U^Mm^ic*  vtw^ 

pud  magiftratus  popuU  Romani ,  vei  frcLAtqtiiiniasvocaicnoneftindomuni 

pnefidtepiouinciacum,vel  alios  ludice»:  prxtoris ,  m  culNcalnm  vocwe }  cura  ibi 

iusenim  eum  (blum  locum  elle,  vbi  iuris  ius  non  fir  qucnqur.m  connenici j vcaic A 

dicendivcliudicandigraaa  coniiftat»veI  i.ff.ruquueumqminm^ 

fidomijveimitmerehocagai.    .  y  Prarterca  vidcmus  did  prxtoreti^ 

/  u  Conficmatpc  eaikm  fencenda  atg.  intecdnm  <ogpio&ese,aun  quxrituran 

§.aJJrttcrf/«».vbiIuftinianus  ait  ctrm  quis  interrogari  debeat  L^f.iBiid.^.dettp' 

fratort.pnCidt  vclproconfult  quouu  m  loco  ttrrog,  Atqifi  ablurdiim  cMllimaic, 

fojfe manumifionem  celebrari  ,ddcovt  velm  przcons  cubicuUnn  au  c^uu  cognitio«- 

tr^fifitufieri pefit ,  (wm ftMvtttm ft^fit»  -nem  idoneum  efle  locnm  L 9. %.Kff.d*of' 

mt  p§em^  si  kdneiim  ni  m  tkutnm  ffc.proconf. 

ttmt.  Exquoreluccrc  videtur,  quod  ma-  6.  Ad  h.rc  inr? rroc;^Tiones ficbantiri- 

giftraaisius  redderepoi&t  quouis  mio-  cerdumahipiu-pKctoicnuerdumabad- 

€o,edaredomigeriam  initinercqootienf  necficio  £  ^  f .  ilff.  it  mttrrog.  ibd-  lamen 

(citicec  ius <lidc de  piano  in  ilji&  cauHs ,  fcmperiniurc:  acqui  nur  cftverinitiile'» 

«   qv.Tnntco^^nitioncduU-vclcumcauIa:  aducrlario  Ucuilk- ahum  lulocum  inrer- 

cognitioneliumnaruexpcdinpoliunc  rogandicaula  poiiciiorcmvocaEcquam 

-  Czcenmi  <)uod  iiocaomi>ncci»ia-  ad  tcibunal  eius ,  qui  iurifli^oni  pc«»> 

nerc  mterropationes  hninfinodi  fieri  po-  erac  ia^  fi  fmm  im  mm.lii»^i*ff.4t 

lueruir .  hiuc  probarc  conantur  ,  quod  ixrMn 

Idann  LptNuI.  ff.de  lujlit.  &iure,msdi-  7.  Vbicunquc  de  hoc  imcfrogatio- 

cit  eum  edc  iocum ,  in  quo  prxtcr  iaUia  num  gcnere  mcntio  6t,  ibiiper  iltz  diue 

niaieftace  Impcci^  fiii,  laluogMe  moce  vo€esadhii>cntur,i»  I VREy  vel  ccrte 

ni.iiorum  ,  ius  diccrc  conftituit :  acqui  I N  I  \^  D  l  C I O L4.ffJioc titM(.\w  G  Cms 

domi  &c in  itiucrc  lus  de  interrogationi-  fuilll c  qnour  m  loco  inr'.aTot;.irc,huiha 

bu$diccte,inui'itatumeft:  cum Verrcsa  iditoiicsiiias vocc&mcuicallcnt. 

Cicecoiiemulcotiesrcprelaedacur,<)uod  tJoflicmo  pio  haclaitenctticaralwii»- 

de  rebuscoam  lcnioribns  domi  fiic ft».  mencacarAnxiiocnofteRconfcnns  habo- 

tuecit.  IBcpcoiBdicvodBdicnaiiLcftapcttore, 

pco> 
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pro  trlbunali  ledentc:  ergo&confellio 
in  iurc  hictbeft,  pro  tribujiali  pr.rtorc  fc- 
(lentc,  &c  confcqucntcr  im  flgmAcat  locu 
vbi  tribunal  habct  magiftratus. 

Adprimum  contrarijcopuiionis  fun- 
damcntum,quod  cxtat  m  tLL^-i.i.ff.dt  m- 
terrog.  teipondct  HotomaJinus  ui  vcrf.vtl 
fidomt&c.  lcecndum  cllc, pro  vel,  non, 
quali  Ithis  Vlpianus  fcnphl^et  nonfidom 
Vtltn  tttnat  hoc  agAt ,  quam  emcndatione 
ctiam  Author  noftcr,  pra:dicUs  rationib. 
motus,  amplcditur. 

Adalterum  rcfpondctur,quod  m.mu- 
raifno,qua:  Bt  pcr  vindicta ,  quouis  in  lo- 
co  coram  prctore  ficn  potcft,id  in  fauorc 
Lbertatishngularem  elle  receptu ,  cuius 
intuitu  muJta  conftituta  fint  contra  com- 
munes  iuris  ciuilis  rcgulas  %.vU.l.dt  donM. 

Mihi ,  vt  ingcnue  latear quod  res  cft , 
valdcarridct  (entcntia  Roberti,qui  iih.t. 
rtcept.Ull.c.ij.  circapropolitani  quxftio- 
nem  diftuiguit,vt  eorum,qua:  lus  diccnti 
iudicautiuc  mcumbunt.alia  cauLc  cogni- 
f  ionem  cxipnt ,  quac  nec  dccreto ,  nec 
(Intentia,  Uue  dcfinitiua,  itueintcrlocu- 
toriaaliolocoli^^xcxpedirc  potcft,qua 
pro  tnbunali  l.cumfemtntiatn.C.defetit.& 
tnterlocut.  l.  A  procedente.C.de  dilatjha.  vcro 
el{c,q  Hant  vcl  linc  axiCx  cognitione,vel 
ea  caufa;  cognitionc,quae  fiat  iumm.itim, 
&vt  vocat  de  plano,expedin  poilunt^tam 
interpofito  iudias  decreto  8c  pronuncia- 
tioncquam  ctum  fimplici  cius  iuifu,  aut 
interuenientctajitum  illius  authonrarc, 
quaequidcm  mhil  necelle  ci^  pro  tribu- 
nali  aut  pubhco  loco  expediri  aTgu.L3.%.fi 
ttiufit  cogmta.ff.de  bon.pojf.  in  quo,cum  ad- 
uerfiis  morcm  maionim,aut  maicftatcm 
Imperij  magiftratus,  nihil  fiat,vtquod  h- 
cri  icmper  in  his  confiicucnt.haud  abs  rc 
locum  illum,  quiiquis  illc  fic,  iuris  appeU 
lanone  comprchcndi,ac  pcr  confcqucns 
quod  illic  fiiiftum  crit ,  id  in  iure  ladum 
Tc^fke  dici  ncgari  non  potcft. 

Quie  fcntcnria,  fi  rctincatur ,  non  o- 
puscUin  d.L^.  $./.  cuius  lecho  conftan- 
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tiHima  eft ,  quicquam  mufari ,  fed  vcrba 
iftarr/ fi doini.vel  itmere  hoc  agat,  adea 
refet ri  dcbent,  quar  dc  piano  expediri  lo- 
lcnt&  (ummariam  cognitionc  defidcrar. 

Qupd  vcro  ad  argumenca  1  lotomanni 
attinct,  ca  ad  rem  p.irum  facerc  videntur. 

Quod  enim  ad  primum,illud  autliori-  • 
t.uc  iolum  Ciccronis  nititur,cui  authori- 
tas  Vlpiani  Sc  lulbniani  non  immcnto 
opponitur  :  deinde  rcprchendit  Ciccro 
Vcrrcm  proptcrca,quod  de  plenfqj  pub- 
licc  atq;  pro  cnbunali  peragehdis,  pnua- 
tim  &  domi  fuar  ilatucrit  j  dc  ilhs,inqu.uii 
quar  cognicioncm  e«iamcaulae&  decre- 
tum  dcliderabanr. 

Ad  lccundum  rcfpondctur  exifta  /.^ 
ff.de  interrogat.  tn  ture fac.  id  lolum  hque- 
re,  quod  co  in  loco  facienda:  finc  iiucrro- 
gationcs,  vbi  iuns  dicundi ,  vcl  iudicandi 
gr.ttia  confitbt  magiftratus  atque  ideo 
alio  in  loco,quam  in  quo  morc  maiorum 
ius  rcddit  pr^tor,  fieri  non  debcat  :quod 
liigitut  iunsdicundicauia  pritor  domi 
C\ix  confiftat,fiiique  copiam  uis  ibi  rcddi- 
turus.fiiciat,  non  prohiott  Vlpianus  in  d. 
/.^.$.i.illicinrerrogacioncs  Heii. 

Tcrtium  argumcntum  proccJit  adi- 
ucrfis  &  fcparacis  arg.pr.l.depubitudic.  vbi 
inh,Tcvcrba  icribit  luftui.  publtca  tudtcm 
neij,  per  aiiionet  ordtnantur,neg.  omntno  qutc 
quam  fimile  babent  cum  csteru  tudii^s,de  qui- 
bus  loctiti fumiu.niagna.j,  diuerfitaseorumetl 
&  in  mfiitucfido  &in  exetcendo. 

Ad  qiurrum  iclpondco ,  in  ius  vocarc 
eife  ad  cum  vocarcqui  lus  dicturus  cft 
fin.de p(gn.tem.lutg.Mci\  in  eum  locum,vbi 
isiunsdicundicaulaconfiftit  dL^.  quod 
fi  igitur  domi  CiMi  lus  fit  didurus,ibidem- 
quc  iurib  dicundi  c.iufa  confiiUt ,  fiquide 
calis  no  fit  caula,  qua:  pro  tnbunali  lit  cx- 
pcdicda,in  ius  vocatus  ad  domfi  prxtoris 
eumuclocum,inquo  ius^clditurus  clt  , 
pr.Ttor,vcnif c  dcbct.  Nccobcftquod  iii 
cubiculo  Sc  loco  priuato,  nO  fit  fas  quen- 
quam  conueniri- 

Refpon.Hoc  quippc  laigior  vIrro,nec 
Kk    z  Ro- 
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IlobertL]sdii1itctu!,vnLlt  icfupradidura  bi  fieri  potuerint  quam  pro  tribunalir 

elV,onuua,illa,  qux  cauii  cognitionem  interrogaciones  vero  nullam  omnmo 

4afidik«fi^pn>tnbiinaUfieri«bete,led  dtefidewrint  cognitionem  cauGe.  Tam 

^jaMiMifiiiaiC^  quod  incemi||f|rinmHI  qutt  non  eodem  tempore  fbrmularum 

c-cteraque ,  qurcrmccau(a:cognitionc&  impetratio&interrog^o  fiebAt.fed  cdi- 

dccrcto  fieri  poiium  >  pro  cnbunali  can-  co  in  iure  libello-  ipacium  mcdiundi  & 

tum  expediri  debeoit;.  «klibertndiconoelRim  (uericxeo» 

Quinti,K^oiifibpatetexpri;milSi>^  ceiiere,an  vero  conccnderevdlec  Qopk 

piufqj  hadcnus  repetiu  didindionc.  tcmporis  rpado  dap(b  deoiio  VOGtlilofc 

Sextumargumcntummeramticur  di-  lebatrcus..  v**"** 

ttbadone ,  &  refellicuccx  tQcnu^eno  4^  Cada  ip;icur  cognita  (t  praeeor  aetio;^  * 

l4Jifh.  nemik6kondandam  pucaret^folebac  iudir 

Scptimum  quoq;  cxigui  eft  momcnri:  ccm  conftirucrc  qui  iudic.irct :  orditi.irie 

ctficnimexco,quodinterrogarioncs  di-  fiquidcm&  rcgubntct  in.ir,ilhatus  iplc 

cutur  hcn  ui iudido  &in iure,coliigatur,  non  iudicabat ,  led  ludicein  iingaimbus 

^uod  non  vbiuis  loconiminicnDgario-  dabar >  qui  iudicaiec  &  fententiam  fe^< 

nes  fieri  potucrint,  exinde  tamcn  non  lc-  rct  >  vt  arguit  I2.C.  de  fedan.  i/tdit.  &  dc- 

quitur,quod  alio  in  loeo  inrerrogarc  non  monftrant  omnes  illi  lod,quibus  prartor 

licuerit  ^pro  tnbunaliicmn  lus  in  genere  Tc  actionem ,  vel  iudiaum  datumm  poU 

fit illelocus,vbipryoriinrisdicundi can- -  licecur:  dareautillumiadicem-Cblenac» 

^con{i(iiidJ<4i&l.peiifJeiiiR.&hire.  qucmipfiltcigances  clegerintriAlic  for- 

Ad  poftremurp  refpondco  id  fl^lum  eo  mulam  iudicandi  prarfaibcbat ,  iuxta  quS 

probari,  quod  lus  iigmiiccc  cnbunal  j  ied  ludicarct  &  pronunciarec>  nuit.CJeftr^- 

quodcantum  f^noettribunal,  hocmi*  fiw/.<$!'im/>rrM/.yiiil5c  iiifiaindi%itat.ii : 

nimcilloargumcntocffid-.obftar  fiqpi-  pn,UMus.dlcciur..  ^ 

dcni  d.1  pen.&d.L4tff-de  tnterrogat.  quT  Cogtiitioncmdeni<^h.mc&iudicis  Iif.K^ 

jpaulo  lanus  lus  definiunt  lic ,  vt  aucmuis  coniluuuoncm  proxime  lcqucbatur  d- 

dcnotet  Jocnm,  in  quo  prxcor ,  nluama-  •  tactoadiudican  faSd  dilceptandfi  .caii&'t 

'  ieftace  Imperij ,  iaiuoque  more  maio-  vndeapparecquidnam  di(criminis.fitifl> 

tnm  ius  diccre  conflituir  d.Lpen.  & vbi  is  tcr  citationem  &:  in  ius  vocationcmtnart 

iuris  dicundi  vel iudicandi  oula  conlU-  in  lus  vocario  hen  poccrat  ab  ipfb  Iiri(;an- 

ceiic..  te,propria&  priuataauchoritatc.vt  (iipra 

Nec-Robetri  (enrentiam -infringeic.  oAenuimfiiit,fic.vtfivocarusnon(equer 

putoargumentum  Aur!i< ns  <jiu ,a  ncm-  rcturjviiniir; rrahi  poruerit.  Citario  .lu. 

pcinrerroganoncs  alibi  hcrinonpotue-  tcmnon  (icbat  authoritate  priu.at.i,  vd 

rmt,quain  vbiformulx  &a<Shoncs  im-  abip(apartc,(edauihoncatcpublicaa  lu- 

petcabanrar»  quod  nondomi,  fed  iniu*  dice.  aJhinsvocariQfiebacadptarcoceiti 

re ,  hoc  eft  pco  tribiinali  fieri  confiie-  &  magifbanim  %,fin.  Injl.  dt ptm.  tem.  Dti- 

laeric  i*nt:  Citatio.nurem  non  fiebat  admagi- 

NamapudRobertumnianiftrtcpctic  ftratum.jtd  ad  ludiccm  datum.    3.  In 

priiicipiumjnecvideo',  quac  ficneceffip  -nis  vocario  fieboc  iutis  experiiuidi  cau- 

ias«vceodem-prardfcinloco  intcrroga-  £l  :  ctcatio  vero  fiifti  diKepCandi  gp»- 

tiones  ficri  deDuerint  ,inquo  formuUc  tia. 

iiierinc  impecracx  :  cum  quia  Iinpccra-  Scd  hxc  diffcrcncia  in  ius  vocationis 

riones  focronlamm  tcanfie  cognitionem  Sc  ckacionis  fiiblaaa  eft ,  po  ilqu am  diP 

4cdeaetum  defidencuic Acidbo  ^oiMtU  cciiiienina^ftcactts  ggudidSinis  diocncis» 

&iUr- 
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Sc  iudicanris  fubUtum  fuic,  atq;  magiftra- 
tns  ip(c  iudicis  officio  fijngi  cirpit :  quod 
iure  nodro  duili(quoTnagi]tratus  iplc  or- 
dinaric&rcgulariteriudicareiubetur  1.2. 
Cdeiudic.pcddn.)  cccptum  quidem;  con- 
fuetudineveroacmoribus  nodicrnis  c6- 
fummatum  &:pcrfc(^m  eft,  fic  vt  nemo 
iudicare  po(Iit,nin  magiftratus ,  ncc  huic 
vlla  in  caufa  fas  Ht  litigantibus  iudice  con- 
ftituerc,  qui  iudicct. 

Citationcm  porro  no  nifi  magiftratus 
iulKi ,  voceprxconis ,  aut  literis cmiilis, 
fieri potuifle monet  Autor  nofter,quod 
addudis  ab  ipio  tcxtibus  (acis  cuincitur, 
quib'  perlpicue  probatut ,  <j>  ius  diccntis 
iurildichoncm  violcnt,  qui  citati  obfcqui 
ncgant :  ncc  rcpugnant  quicqua  Duarcn' 
&  Goveanus,in  locis  ab  Autorc  allegatis, 
vt  cuiuHjCos  diligcntcr  pcrlcgcci  manifc- 
ftumcriti  (cd  non  eft  Autori  noftrono- 

'  uum  vt  male  allegct  Dodorcs. 

jj^,  C,      Diximus  dtacionem  fieri  ad  iudicc 

di  difccptandi  caula:cx  quo  infert  Trcutl. 
duo  olim  fliiilc  dc  vnaquaq;  rc  iudicia,  v- 
num  in  quo  coram  ius  dicentc  dc  iure  co- 
gnitumatqi  diiccptatum  fiicrit :  alcerum 
vcro  in  quo  coram  iudice  Pcdanca  facti 
qua:ftiovcntil.itafuericacquc  dilculta;  q? 
camcn,non  nifigcncralitcr&abufiucno- 
minc  iudicij  acccpto,  admitti  potcft:  cum 
(iipra  oftenfum  fiicrit,  quod  ius  olim  a  iu- 
diciofiicritdiucrfinimum,  necid  ,quod 
coram  pr.xcorc  faclumcft,  in  iudicio  fa- 
€cnm  dici  potuerit. 
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ti.  ESOLVTIO     T  H  E  S  1  S 
SefundA. 

C^cerum  hanc  proccdcdi  rationcm, 
ohm  in  iudiciis  vdtaram ,  hodie  dlc 
mutata,vfus  hodiern^fon  &  praxis  quoti- 
diuwlatis  luculcnccroftcndunc:  ledquo 
ccporc  primum  ab  ea  recellum  fucnc ,  no 
arquc  conftac.  Plenque  cnim  opinatur  fi- 
dtum  hocelfc  Coftanrini  Impcratoris  te- 
porc,cum  is  formuUs&  earu  unpctraiio- 
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ncsc  mcdio  (ii{iuht,l./.(j;-t9r.tir.C.defor!Mc 
lif  &  impetrar.  n.om  cum  formula:  iftj:,qu(j 
iudicibus  pcdancis ,  liue  d.iris  pr.ricribi  a 
prartore  folebant ,  fublata  aConftantino 
Imperatorc  fiierint ,  c6fcqucns  fuit  ipfos 
magiftratus  iudicirc  dcbuilTe,  ncc  ampli' 
iudices  dare  pociiillc,  ac  cofcqucnccr  fub- 
latam  clfe  iutis  &  iudicij  diffcrentiam » 
eaqucfublatacitationcra  in  locumin  ius 
vocarioms  fiicccfliftc. 

2-  Fadt  codcm  q)Dioclet.&:  Maximin. 
Impp.^hibucnnt  iudices  dari  a  magiftra- 
ribus,  paucis  cafib'  cxccptis  in  l.s.C.  de  pe- 
dan.iudicib.2.ti:^i  conftinicnncn  in  pofterij 
ipfimagiftranis  iudicis  officiofiingcTcn- 
tur,cui,vtmodo  diclumj  c5(cques  omni- 
no  cft  vetuftum  illum  ui  ius  vocadi  modu 
in  vfii  eile  defiiire :  atq;  ica  ante  luftinianu 
veccrcm  iftam  procedendi  ranone.de  qua 
haftenus  dictum  eft,fublatamclfc. 

Vcnmcamc,  quod  adlmc  luftiniani  Im- 
peracoris  ccporc  pr^didfproccflusvigue- 
ric,  placec  poft  Vulceium  Aucori  noftro. ' 

I.  Quiaficeporcluftimani  noftrilble- 
nirates  iftx  in  ius  vocarionisam^uis  in  v- 
fu  no  fuiflent,tum  dod:rina  ifta,quc  cft  dc 
in  ius  vocanonc ,  dc  vcnia:  impctrationc» 
tanto  ftudio  &:  diligcnti.i  m  uis  noftrum  a 
luftiniano  rclata  non  fuillcc ,  cum  ipfc  iu- 
riscompilicoribus  lcucrcinccrdixcric,  nc 
ius  obfc)lctum,quodq;  cx  vfii  iam  rcccHe- 
rit,  in  ius  noftrum  rcferrcnt . 

1.  Confirniat  idipfum-luculcrer,quod 
hiftuuani  tempore  adturo  ncccilum  flic- 
ru  pnus  aducrlariu  in  ius  vocue  ^.fin  Inji. 
depan.tem.  Ittig.tot.tit.Digefl.&Codde  iuttu 
vocand.  ibidcmquc  libcllum  aducriario c- 
dcre  L  i.ff.  de  edend.  Sc  coram  pr.rtorc  agc- 
rc,  qui  dc  caufa  cognofccns  iudiccm ,  fcu 
mdicium  d.irct ,  .ipud  quc  dcfa<flodifcc- 
ptarctur  /.  i.ff.  depofiti.  &  L  i.ff.commodat. 
quiquc  fentcntiam  fcrrec ,  h  pixcorc  cxc- 
qucndam  Lis.pr.ff.de  re  /«</quod  ncgari  no 
poteft,  cumiurisfitaperriflimi. 

5.  Qupd  dcniq;  in  ius  voc.itio,cum  fb- 
Icnnibus,  luftiiiianiteporcvfitatafiierit, 
K/^^,  pro- 
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^hit ritDi£JeinimHtJk^^mm VM'  procenus incro<iuacui : lUe libcU* citaoo^. 
mnMierk,TMdmmimwteainmif lus&pcooeflmimeft; UeveniltbeUQs^' 
fitkfdtmmmdmi:  fk.  Xftfak  mmfmm  dtioms  &  mericoru  dickur^uppkx  Itb^ 

imvoc.viextmat.  liis^fiucfiipplicariofiunmariac^tinctrc-  « 

Proiiidcmidaprionfencencia, vcrori-  ccniiaoneconcroueril2,iundapcacione 
nnUus  ell,  cerco  ludicum  numero  \  lufti-  pro  decernedis  proGefllbtts:cuius  nanaca 
aiano cooftiPKO per  Mtwrtf.f ^.om nia  illa  ciufmodi  c&  debcc ,  vt oCiUis aftionitli- 
pauladm  in  defiictudinem  abullc,pra:ler-  bcllu  s  formari  qucacLibcUus  vero  adHo-  ^ 
dm  Pontificum  Romanorum  autoiiuce  nis ,  ctfi  &  ipic  citarionc  quoq;  quoadcf- 
inualciccncc.  fcdum  procciluum  cxcrabcndoru  ance- 

Necob(bcprimequodfi»niubc&im-  cedic,dtifinodieft^vcciistMie£i^(iad^ 
petranones  lUarum  lubUcae  fuerinc  ance  adeffedhimmcritorumnihilommasiia- 
luftinianumh  Conllantino  Imp.  fiquidc  ncat;  vnde  citationcfnifVaintcrminocft» 
Conllanunus  tormulas  luris  non  promi-  paciaoms  ador  iibcilu  aiiu  o£erre  no  Cfr- 
fiiiefiiftiilitomiies>(edeasdimiaxat,qua;  neciiri^tameiiiifeeffixiAdk^fiadorfiip- 
fyUabarumaucupacione  infidiarcncur:»-  pUcemdttnaxacfibcUumobculcrit. 
diBoquefolcnnitas  (blum  &  qualitasfor-  Editione  hismodisiudicifoda,iudicis 
snulacum  fublata  eft ,  non  eciaro  ipiae  for-  cll  dc  ca  cognofccre,an  dtaci^  &prpce^ 
nmibe Vi^t.«/^./»^.dr«ff  Anton.Fabcr  rusdecemendifini  necnet HayUiaw%> 
in  O  FsbriMo.  meric  cx  edicidne  aAionis  aiflliai^^MK 

Pari  modo  fecundum  nobis  naufraga-  tcrccitatio  fit  dcncganda:  fin apparear|i. 
curo :  t.imccficiumDioclet.&Maximm.  puaclioncm  compeccrc,  cicacio  &pc0^ 
conlbuiuone  iniunftttm  fiieric  magilbra-  ccilusdcccrnidcticnc^ 
Cttivtipfe  iudicarec ,  necampUus  iu^cem      Eftauce  dtacioadhis,qao quif,inj^faMSi  Qu,  j, 
darcccdiccamcculbtiitionc  fiiLTuntcas'  iudicis,iurisexpericdicaiilainiudidiivo-  Qg^ Jfnf 
quidam  cxprellc  cvccpti ,  quibus  adhuc   cicur.  Htcftduplcxreabs&vcrbalis^Sf''^-  citdTt*' 
poflinc  uidiccs  conihtucrc,  fifabcecvci  fcnbcc.  uii>4ratuLdemmV9C,n.ij.  Audr.  nkj^ 
occupatiombuspubUds,vclinultKudine  GaiLr.«^#ILiiut.VHlCAte^.JU«.sJL  , 
caularum  impedianiur  ipfi  cognolccrc  &      Robcnus  Maranta  in  SfKMhAdmUi. 
iudicarci./.2.  Et  quod  tcmporc  Iuliuii.uu  pMt.S.tttJefftationty  iex fadt ipccics dca- 
adhucpocuermc  magifbatusdarc  ludiccs,  uonis ,  ita vc  primd  (ic  rcaUs ,  qux  hat per 
tuinamc  vniuerlapeccocum  edi^bin  ius  apprchenfionem  peclbac>j6t«N£ivcn»7^ 
noftrumliluftiniano  cebo^quibusfeiu-  Us,quaiitdexcomittitqpnciOk  vcviuavo- 
dicem.vcl  iudicium datiurum clle  poUice-  cc afiqucm  citcr  fiuc Hteris  (op.  cion dtleSi 
tur» idipfuracuincic quoqued.il <;./r.^  inverb.\im.\occdtdolo&contHmdci4.Ter', 
.  ^  ,  deHtndkdtd.  fMquiefitpcrtiteias,  vcquandoiudnfit* 

fm*B»or .  HoJicicaqucadioniscdiuojnonam-  citcicacioneininiaipcis&iUamconimiCf 
phus,vtohm,ht;iducri.irio,fediudici,  &  ntnuncio,vcaIiquemcitct.CItf.frr4ouxfit 
Q&J^-  eftqucrcla,iudici  pro  tnbunah  ledcci ,  c.\-  pcr  cdidum,  vt  cum  acandus  non  reperi- 
^!^^^  poucacunarracionccontrouerfix,dequa  tur  peHbnaUter ,  nec  habct  cectam  <b>-i 
/^".^  aduerfiis  aduerlarium  adbirus fic ,  eo  nne  mum ,  quia  cft  v.igabundus ,  tunc dcbec 
vtfibi  aducrfus  illutncitatio&rproccirus   dcfcribieiuscitacio.id  modumcdidi,  & 
ncccllanj  deccrnantur  Vult,  in  lurijprud.  dcbctaffigiin  loco  publico./^wnr^atauo 
Komdn.lih.x.  c.27.  quam  duplicimodo  Hen  fic  perprodanu,  q^uandoprsecopubUcus 
hic  Aucor  noilermonec,  vdper  UbcUum  •  citacperplateam,altaflgiiiteUigioiiiv 
fiippUcem»  velpecUbcUn>quoipfiLaftio  SmtdfkfKcm^pmn^^ 
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DE  lU  IVS  VOCANDO  ET  EdENDO    Tf/ESll      II.  iS^ 

Vcrum  diuifio  hxc  MaraiU£  ab  aliis  ttamfutfAcne  negUxaritp  non  alft  re  etuad 

tcStt  fld  bimembrem  ilbm  dinifionem  ttgpiiam  tm  nJififn^it&t.StdSdiH 

fcuocaturacredudcttr,ficvtilla>qtixHt  Quando  fiiic  pcr  Mtitemiam  coiulem^ 

pcr  cdichim  ,  &  pcr  voccitj  pr.rcofus  6c  narus  rciis,  nam  tunc  pro  occcutionc  (l  i v 

qu^  lit ptt  litcras  ad  vcrbaiem  refcr  uum.  tciKia:  capi poteil  /.  ^ut i/ams.  C.  qui  bon, eed, 

NameaquarHtpcrrabamlettompanam  ^«/r.itccamcnvtpriusfiacexcuifiobono» 

magiscxtraiudicialiseft.quamiudicialis  rum  iij.§.2.j7^(i«/«/«i»f.Tcrtio,SKitbitof 

&vniuerlali$|KXiuscft><luamfijig^loru  ellctdipcduscicfiii^a,  Histnbuscaiibus 

hominum.  '  exccpas,putac  Robercus  Macanca  ina- 

Rcaiis  citatio  fic  per  apprehenfionem  uilimu  cwfi»  n»ii  deaioni  locnm  noni 

perlbmt  A^/^$.expe£bncibus  dedolo  cffi^ 

c6nim:ic);^  cap.fiy!.quim'!t.  in pojf.autbent.       In  cnufis  veroaiminalihus  rcc;nlnrircT 

qua  m  prouinciu.  Cod.  vbi de  crmm.  agi  opor-  ^olcr  icus  pcr  prehcnfiont  in  rcolueE  cit*- 

tet.  /.  f.  Cod.  qMHu4$  &  quMtd«  md,  HoueL  riiquui  euam  ii  fuipcc^us  hc  de  fuga ,  pu> 

Sj.fr,  ceft^priuacocapi&cana^perrenneriido- 

Qo.  8.     Acque harc cicacio  fieminv  copecic nifi  ncc ie  iudici  fiftac >  quia  higx periculuiii 

Qttimm  ci,  qui  lurifdidionem  habct  &  imperiu ;  non  pacitur  moram  &c iudicis  acceflura  c- 

habeat  $'  Hmc dclcgaco principis  eam  compccere»  iuique  luirum^ne  rcas mcerim,  magno  cii 

"        redeconduditAacorqttoraamluc»nfii-  creditorisdamno, ckbacur LAkmMtrU 

riM inprxcedcntj  tiifput.oftenfimidWiar  fidebitmmff.de buquttnfrAud.  aflMvMMi 

^    DCtiunlciidioncm  i!<t  mixtum  nKTumq;  qui  vcrn  Hr  Hp  fiijTT  (Iii^Aiia ^  ^p^^^yn.. 

imfctmn  Ls.ff.de  tadif.  Cotravcroiudia-  kMntit^dt.fique»t. 
bus  dacis,fiiiePedanei5 ,  qui  iurifilidione      Verbaiis  dcaiio-non  fi>lnm^ma^lra- 

iionlubcnc,nccimpcnuin,  optimoiorc  ta»acq;eo,quiiuri/cli(ftioniprxeft,&im- 

\  poccftas  ifta  rcalitcr  aducrianum  in  ius  pcriumhabct,  fcd.ibillocriafieripotefl, 

»ocandi,dcnega  ur  ^ nccqoicquammo-  quiiuciididionerapenicu& nullamhabcc 

uet  NtueLsi.CMp  4 .  vbi  pedands  iudidbus  iiiudke videlicecpedaneo :  hic  enira ,  etfi 

videcur  tribui  iurifdicbo  quordam  :  nam  viiuri/Hidionis,qua,vcnipradidumei^ 

quaE(itvcr.i:l>uis  Nouclix conAirutionis  dcfticuitur,  iuscicandinonhabcat;  vica- 

fentcnnaihprarub<//j^«f.^«airf  tljtfi.lit.  racn&  poccltate  delegarionis  fibifii^l»» 

it.cxpofui}  ilkid ccrcumeft,  rcalem  idam  dcuidi  nculcacem  lubK;c  ar^.  L 2.ff.  dem* 

.  dQcionem,quxficperptclieniK>nem,&  rifdt^.  Goedd.4d  /ig.  ffi.dtmi.figi^k0 

ctpturam  pcrlonarimportat,  inciuilibus  Dedelcgato,  fiucco,  cui  inri(<Ji<flio  dc-  ' 

caulrs  rci;ularitcr  non  admitri ;  fcd  cum  mandaca  cll,  nnnus  dubium  cft ;  Kuic  li- 

dcmum  ficri |)oflc ,  fi  reus  tcr  duras  c6-  quidem  non  folum  vniucrla ,  qux  luril- 

vwmuifliccicenc l i  Ctd  fmmtit&qitMdt  oidioiiis  &  imperi)  mini  fimt,  compe> 

mitx.  ▼biDiocler.&  Maximin.icare(ai  xamLi.f.dt tjfic etm mmmAit.  Ccd  &e«» 

hanv.Cmfintaneumiurifuit,  tempmkmdd  C\nc  quibus  iurifciidio  mandaca  explica- 

•  frafentukm fartis  aduerft  frafiriftis,  fta§t:  ri  nequic ,  compeccre  cenicncur  argum. 

itm  fnmmm ,  Imfktd  mm  JUtmitmt  &  -kg' t.f.demrifibS,  Cum  & arlMcerdam- 

mtmrfitrit  tm  ttmit  Itterk,  vei  mt  fra  §-  diius  habeac  AfiitftSMiwifcf.P<yiw<»iiK. 

mmbut  peremptwio  ediSo ,  vt  prafentiam fui  S-f-de  arb/tr. 

fmtret ,  commontfaS»,  fi  in  eadem  contu-        Haxporrovecbahs  cicacio  rurlusdu- 

matia  fraftntmntit ,  frafentit  aiegatienes  plex  eft pciuaca  &  fmbltci ;  pcioai»» 

tfnAr# ,  epttd  rdfmttgm  nm fitartmabit^  qua  quis  ad  domum  priuacim  dcamc:  pu- 

Afntttr  AMir»   mtmmdur  ftt^  bltu,  qujt  61  pubiicc,  affids  dcanoms 
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litenst  «tpecprxoooan,  aac  perti»-  Iitt^lmptriideMmisi6.S.bitfubrtHfiUtH» 

bam.                                 *  fingulonim  aucem  nomiitt  ci^nraendbt 

funt  ob  caufz  COgllttkHlCIII  9C  IfpTilwar 

tiLSOlVTlO    I  H  E  S  l  S  oouemeorum. 

TarM.  lioctamenfailerc  ncommunius,  ci« 

niias  vel  coUegium  aliqiKKl  dtari  deOeaci 

Lit.  A.         lurio  aurem ,  rede  ac  legirimc  con-  moncnr  Gailius  d.         nu.  6.  Myfing.  /. 

QHsJ'*   V-ycepra,clcbetconrinerc  nomc &CO-  runccnimrufficcre  Confulcs,Sc- 

fiS^    gnomenuui]yUsacancis,idqj(^uadruplicc  nacoccsdc  plcbcm  exprimi,  hocmodo: 

obcaulam » yc  nadiK Andr.^aiL/nMw>vt  dumm Cmfii»  &  Smthm  dmtak  NL 

duu  'n^'c6(lu^epo(ficcicato,vCiiimSlitidieecorn-  Itcm  AUMm.&PmremMofiafterii  K.  De- 

tMtone  petenrc  fir  cirarus,quoniam  fupra  iunltii-  CMtm &  Cdpitulum  icclefu  2H,  S^Hlbetmit 

/'J^''  dionem,  v  cl  cxtra  t.crritonum  atanti  im-  .cr  (•mmumtatm  tMu^t. 

mtHfm  '^piinenon  parecurl  i.f,fi^mmmtm.6.  Cuinsrtionem  iftam  afltgnarfiailins»' 

lcilicct  nocoae.fit.iiubcincompCBensvt  quiahuinnnodi  colledliua  nomina  oeici 

moxdiccnir.  iuris  dererminarionemhabeat&cemim 

iSr^MiAvtautuscoguoicac&iciatAtru  corpus  rcprxfentant. 

.iul£itU(licisncdearecacicaiio»quiadcar  .Liuiper.in  dtacione  exprimi  oportet 

tio  fv^  inlltt  &  commiflioiic  iuoidsfieri  .  nomenadocis,  iiue  eius  ,ad  cuius  inftan-  lU 

•  -  gteqfm l.fin.C  deexlub.  rek.  tia Sc  petitionem  fir  citatio.  Et  rcjTukritcr  Anm  (i- 

.TCT-rwvticiatcitat^vtmmiudexfitor-  m  qu.iiibot  citario  nercquin.aitSciiradc-  tMttetu 

dinarius  vd  delegatus ,  quouiam  delc^  rus,  vt  m  ea  exprimatiu:  nomcn  liiius ,  ad  mmtitM 

.tttsnonpoteftctOKC^niuniftcnmdcatio-  •cuinBpeticioa£diakio£idafiiit.  Hocan- Arv  <j. 

. .  ne  copiam  6>&j^  delegacionis  tcanrmittat,  tcm  ideo,vt  dtatus  deeo,qui  u>(um  dtari  tMnrit  ex. 

.cuicirarioniinfcruerir  rcnorcm  fuardclc-  ciirauit,ccrtuslir,adhocvTdcliberarele-/'^'^ 

gationis ,  ad  hoc ,  vt  citatum  ad  compa^  cu  m  po lTu  ,an  n  c  ccdcre  vd  cotcndere  dc-      •  ^ 

lendtun  VBdsgx.uifk  mm  mmn.de§fie.  tk-  beat  c.jin,dereftrift.  Quin&ideonomen  1*"'''  ' 

kg^t.  .dticiscxprimendumeft>ndiaxnsintcl- 

j^JMr/oquiacrror  in  nominc  indicis  vi-  ligerc  qucat  ad  ciranris  pctirionem,  &  no 

ciatdtationcm  LJimindicujf.deMdu.ieigefi  cxoihaoiudiascllc  iaCtazciunludexnd 

.       quittnfundi.ffMltgAU.  .debeacpcopriomotu,neincriniinalibiis 

I^'  °'      Exprinu  pnececea  in  dcacione  debec  .qtiidcmy dcacion£ dccerncre ,  (ed demu  h. 

Qit      nomc  cuis,qui  dtmn c.^4,^^6.dere/crip.  partenTiplorarus,  iilias nulli''  mciT(:ti  cnt 

Ah  nme  ^^^^ ^,^ xquiuocatio  cuicecur  &  atandus  dutio Lfia.^,  debwit^MhMd. f»fd.(j4iLd, 

ettMtm  ^  uognolcat,  vtrum  dtado  ipliuncdcernat,  «bf.^o. 

'''''^f^vtq;(bndibnsolMiietnr,neaAaram{»lius  Adhfcexprim61aindcacioticeftcan-  VtA 

M^mm  yariare poflit :  uimquiacontranonomi-  G,obquamquis ciramrf.^r<ffm4<&</iitf.  Qu.  12.' 

*  natum  cxccutio  hcri&per  conlcquens  in  Gail  /.o^/.j/.Mvnlinc;.  .riyr^/.Schrad,<{.f.7-  An  tn  ci- 
f"*"  contoraaciam  r c  Ctc  proccdi  ncquit.  Uum  Roil>acli.i.  tu.jz,n.if.  liac  iJco ,  v  t  ciuc',  tsttftu 

fmhtm»emitlfeqq.ff.deexceft.reitud.LfiL  ><Xieniiacanljwin^  em^ /k 

Cfi per  vim  &  sbe  medo.  poUit  e.faitiLs.g-S.eiem.j.vt  litependete.  qui  exfrime- 

Qupdiiplurcseiulclem  litis  confortcs  cauicinlcrrioncmadrubftantiacitirionis  tU^  & 

vocadi  tmt,anne  1'mgulorum  nomina  Imc  coquin  coilat  cxd.(j^fai4L  nili  ciuc*  l^t  qiure, 
cx{»riinen<kfAffirinantMynnng..2.«i^2f.  caiisiqiuu«/itciiatus:tiicn.cicacionein» 

RoA>acli.  pr9eeff.titMJk  /f.  Idque  vi  ordi-  ctilnoaytrfla  canfi»valete^  nocac  Sdua. 
nK.Qmiiualf4ttjMUi4'UemVVeifbm  ii^.7*»i;;^cianien,quoclquislaucric 
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De  Im  Ivs    Vocando  bt  Edemdo  Thesis  IV.  zg^ 

illam  caulam ,  qiure  dcaras  fucnt ,  in  du-  agirur  certiorari  polTit ,  vndc  n5  fit  nccc(- 

bio  non  pracfumi ;  idcoque  cum ,  qui  hoc  (e  vt  dc  nouo  citctur. 

allcgat ,  illud  probare  debcre ,  notat  poft  Vide  Gail  d.dfji.  Marant.  d.  tit.  dt  atA- 

Mattii.  de  Amict.  Sclvad.  i.  loc9,  tionen.ij.  Vult.  i.luriJPrttdent.RoniMt.iS  nu. 

SufBcit  tamen.caulam  hanc  in  gencrc  /^  Mynfig.  6.olf.6. 

exprimcre,  ncc  ncceflarium  eftvttenor  Vcruntamcn  contrariam  fcntcntiam 

Iibelli  inferatur  citariom :  quanquam  hoc  cu  lalbncWefenbcc.  Hugone,  DoncUo, 

commodum  habcat,  quod  nullx  ampUufi  Autorc  noftro  vcnorem  dle  iudico 

induci-EdcHberatorix  indulgeri  debeant  i.  Quia  dua:  funt  caufar  obquashtci- 

d.cap.prAtcrea,cuiny  tenore  libello  inferto,  tatio.pnma  vt  vcniat  reus&:  in  ludicio  co- 

iam  ante  fatis  deliberarc  lccum  potucrit  parcat,  altcra,  caque  pr.-ccjpua,  vt  intcrim 

reus,  vtrura  ccdcrc,  an  contenderc  debc-  ad defenfionem  le prxpararc  poflit.Licet 

•  «gitur  prior  ilia  dcficere  videatur  co  cafii, 

Qu-ij.      Sedhicfuboritur  quxftio  haut  pcrin-  quoiamprifcns  &:iniudicio  eft  :  altcra 

dn  adctr  de  expcdita  i  anne  ad  ccrtara  caufam  cita-  tamen  ifta  non  dcHcit.Et  (ajie  proptcr  po- 

tamcau-  tus  cogi  polfet  refpondere  ad  aham  cau-  fl:criorem  hanc  rationem  fupra dixiraus, 

/am  cita-  Cun,  ad  quam  citatus  non  eft?  caulam  citationts  necelfirio  elfe citaiioni 

tenea'     Et  plcriquc  opinantur,  quod  inucntus  inlerendam ,  qux  cauli  mlerrio  plane  cf- 

rur  ada-  in  iudicio  cogaiur  dealiacauia  relponde-  ficcretur  inutihs. 

liam  ref-  re,necvkerius  citari  dcb«tt.  z.  Atquc  huc  quoquc  facit  textus  in  /. 

pondere}     i.  Qutain  toto  lurc  obicruatur.vt  quq  2  ^.j.ff.de ludic.  vbi  in  ha-c  vcr ba  Vipianus 

defidcranturiurenonproptcrfe,fedpro-  fcribit:  rjquoquequiipfeprouocatnt^mmm- 

ptcr fincm aliqucm alium,non lint neccf-  poniturnectfitasy rnfrarmpora prouocatmu 

laria ,  nec  rcquirantur  tunc ,  quaiido  linc  extrcenda ,  Roma  vclalio  iti  hco ,  vbtprcuoca- 

his  nihilominus  ftnem  propoiitum  con-  tio  exercetur.altjs pulfuinbus  rcjjiendae: nam 

iecuti  lum' :  atqui  atatio  hoc  finc  fien  (b-  Celfut  huic  ettam  domus  rtuoiuticnem  dan- 

lct.vt  in  iudicio  adfit  rcus,  &  vcl  per  fe.vcl  dum  ait ,  (juonum  ob  alram  cauftm  venerif. 

perprocuratorc  fccu  .igendi potcftatc fii-  UacCelftfintentiarationAbilifen.  Ka&Di- 

ciacquem  fincm  aliccutus  eft  ador ,  qua-  urn  Ptrn  Plotio  Celfiano rtfcripfit ;  eum  qu:  tu- 

do  in  iud  cio  habet  reum prxlentem:nul-  telareddendacauft,  Romam  trat  a  fe  euoca- 

bigiturvitcnori atatione mdigcr.  tm,  altertustute'a,  cuius  caufa  nontrateuo- 

1.  Momzur  1.4 7-pr. ff.de  RetudicafaLjp.  catui,  non  dtbere  comptUi  tudicium  fufcipe- 

^.vlt.ff.deminoribuiinverb.jprxlenic  vc\c-  re,  &c.  Sic  igitur  ctiara  ob  ccrtam  ali- 

uocato.  Authent.Siomnes.Cod.Jitiitnerfiab  quam  caulam  euocatus  non  cogitur  re- 

hereiitate.  quibus  in  iocis  cornparantur  Ipondcrcadalumcauiam,  ad  quamcita- 

inuiccm  pr.c(entes  &  euocati ,  nc  vt  nihil  tus  non  cft. 

rcferat ,  praricntes  um  fiicrint ,  aji  hnt  e-  Non  obft.it  contrarix  opinionis  argu- 

uociti.  menta :  non  primum,  quia  non  folum  nic 

3.  Dcnique  adducunt  prolmiusfcii-  effcd^acfimseftcicationis  vtcomparcat 
tcntia:  confirmationc  L2g.pr.  &  §.  vlt.ff.de  ad  iudicium,&prq(ens  fitrcus;  ledprjcci- 
fiietc.Ubert  L6.pr.ad  TrebelL  puus  finis  & effcd'  is  cft  vt  paratus  ad  lu- 

4.  Et  deniquc  hanc  fcntentiam  comu-  dicium  veni.it  reus:hic  igitur  finis  citatio- 
niorcm  elTc  teftatur  diligeriiTimus  obler-  ms  &  effcdhis  non  fcqmiur,  ctfi  iam  prx- 
uator  Andr.Gail.  Li.obfsi.  nu. 7  proptcrca  lcns eft  in  uidicio rcus. 

quod  citationis  fit prxcipuus encdhis  c6-  Pari modo  non  obtbnt  tcxtus  lecundo 

parino ,  qui  aucc  pracicns  eft,  de  eo,  quod  loco  addutti :  nara  \x\L  47'ff.dt  re  ludic. 
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nil  qukquam  habetnr ,  qaod  faiKntie  •  £c  quanqiiamdiflbiliembm  nonaijM 

noftntadaciictnT,  quodue  ad  propofitu  prsfeid>&alMaiobou]/amci!ato>fide 

kaitAn  r  f.Jfii/;  mmw/^.fiqnihcatur  aliacaufalis  iiucntetur ,  indacias  conce- 
quidcm  nihil  mtcrelle  vtrum  creditores  dcudasctfetradant,fic,vtdecacauli,  dc 
minonspraclcntcsrmt,  anvcrofintcaO'  quaettOcattisn6etac,aliotempdreiiiiit> 
caii ;  Itaafficai ibidercftitucionc  m  inte-  dido prxicns  rcfpon ican  hilcc  tamen in^ 
grumminorisjquarprarfcnribuscicdito-  duciis  conceilis,  admonirio  ilti  ludios, 
nbus  fieri  dtbcr,  in  qua  rano.ob  qua  ptx-  vt  induciis  cocefl»  prarterlap(is,ccra>dic 
ientcmquo<ij  Liunduai  cilc  diximus, de-  ucrum  uidicioadiic&ieipondeat^revem 
fidc.Nonrcqiiiturprccetea.qjftaliquaii'  eftnouadtatio^ 

do^iicmciaciiueitcrum  comparaniur  pr^-      Pr.rtcr  haclcnusiedenntat.dcationi  le-  IflT.  & 
fcns  &  citatiis ,  quodiilacompanino vIh-  gitnn.x  l  n.im  locum  iudici) ,  in  quo  copa- 
tiis  proccdat.  tere  debcat  rcus,mlcri  debet.-adco  vt  ata^ 

Sicquoq^addaaSil^/r.d^i^vfr./^  tiOkiacion€'lodinceita»mdUu8ih:momc' 
fidu(ommLbtrt.ytic  U fMSCTrtkelL  ni-  ci  l.AMqiuafitn^.t, /.  fnnlvidiu clmLfn- 
hil ad  pr.vicns  negoduni  conferunt ,  ncc  profonie.j.C.qum9d9  & quandg tude». 
quicquam  cotinent ,  exquo  emnci  poilit,  Huc  veroideo,vt  iaatur,aime  ludcx  ex- 
prx(bitancog^dead&ietiamcania,ouam  cedat  fihes ac limites fimiiiriirfiftinnisitfg^ 
obquam  prar(enseft,te^ndeEe»velpr{-  ancxtraierritociumcicecur^aocafii<^ 
fcntcm  ad  ilutm cuifim  ciciri non  poire.    rio nullaeller ,  nequc cirarum  .id  compa- 

Idquod  ncc  poflicmumargumcntum  rcndum  obligaret  ttxtmuf. Hdtunah 
enindt}  cameoi cnim  commaoiDd.cal>  mdh  de  refcript.  lu fixt.  Deinde vt iciac dar 
culorecepcuro e(Ici, praricntcmob-^iUam  cusvccumoe  locus  inlidi.tnra9^t,&aB- 
CaulamtcnerirclpoikTC.  NontAmcnco-  ncad eumrutu^patcatacccfTHs-.quiacita- 
munis  hic  error  uis  focei ct.cum  quxicn-  tu3  .id  locum  no  tutum  cupacere  non  co- 
icntia  melior  &  vcrioi  fu ,  cc multiradinc  gitur  CUt».Paflor^ii^.  TSI§hmm.iefent.  & 
.Dd>9ftnnacinondebeai,prxdpicnrc ipLb  rr/birr^f.And.Gail./.oj/r/j  vbi hoc,quod<' 
Iropcrarorc  in      &.C.de  vet.tur  cnntltMid.   modo  didlu  trt,i^lc  loco  iudicij.in  citationc: 
icd  Jchoccxlepumacquciucishiudanic-  oq^rimcdo,  iocumnoniubcremoncrin- 
iis  iudicancuin  elL  iudiabus  ordinariis  qui  certum  8c depu'^ 

Acqne  hanc  icncentiam noiham  prz-  tatu  tTibunalfaabcnt,  vtsucduit.^tcs.Co- 
ipdicu?.  qiioojuc  Camcralibos  coniirma-   luies  ?<  Scrurores ;  quia  citarus  iiniplici- 

i  '11,  t(  fas  '.it  Ciai!.  \n  I  jco  (upr.iatattf.    tC'  .r.uiloloco  iudicij  exp^cflo,vntcll:girur 

EquiJtm  iircus.,  1:1  iOii.cio  |\;«dens,   ad  locuiu  lolit.2;  rciidcatu:  atatus ,  quu 
Totensre(p6dcatadaliamcaiuiam,adqaa  hititiimodilocategulantercertae^con- 
non  fuit eiu)cat*,  apud  ine ditbium  planc   iucutrunrl^ lotm ff.d&iudie. 
nulium  cft,  quiii  rclponfio  fir  Icgiriiu.ufi-       C^odliisijui  citat,  h.ibcrc|uidtrmor- 
quidc  vocuioiiiiu:» ,  vt&  achoniscduie,   diiuiiainuuiioictionc,  lcd  cii  l^rarlcs/cu' 
coparacx  lunc  rci,.ieu  citaci  praedpuc  cau>  &eAot fottusalicuins  proiiindc>qni  noa 
ia:  huc enim pcrtinct nc rcus cogaturco-  locum  alioiK n'.  cerc&t  ied roti prouin«ia 
tchdere  vbi nohr ,  fcd  aducriario  ccdcrc   pro rriUun  ili  Ii.ibcr , potcft is  qiii^ibcr lo- 
roahc ,  neuc  inipaiaiuscoHCCnderecd^  cum  pro  tribuuali  dcDutarc.  Loco  tamcn, 
'.  mr :  haic  igimrnio  beneficto» ,  pro  ie  m-  non  deputato-,  tmnii  iemel  tocum  depo* 
CrodoAo»  rcnunciarc  &  in  iuditio  iiuic-   tarit  ccrtii,      omnibus  innotucric, cua- 
tus,  adueriarioccipodcrcporcftrfrg-/.^f«.  tiones  (implicirLT  &:abfq;  loci  .iflignatio- 
C.<^/4&(^uaui$adtM)ciureaoixieaucur.  nc fa<^, celuuuria(^^«iI«adiocufcm';l 

dcftiiuriL  Sk 
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Sinulluslocusabeodeputaruseft.co-  qw.f.fiqukinimv9C4t.lMi&ancamm(jf, 

Serccaracndebctineoiocojinquoiile  quMum.dtfr»lw.  / 

CKcoifliScifeiir. '^*     '  Priorem  eqdidein  bmitanonein  hibes 

-  Poftremo  in  diadone  d^iM  debet  agnofco ,  fiquid^  ratio  ceflat  eo  cafii ,  quc  ' 

*es  8c termmus ,  quo  citatus GO^mpdttre  racir  vt  citano ,  alias  addiem liemcu6da, 

<iebe«,{6ddies&;iernunusiiiftttS.Vn(le  nuUiuslitmomenti. 

«kado,ad<iieQilnaiiifi^  Adpofterioremadmineren6pofluro, 

momaid ,  quia  calis  (!ies  non  eft  iuridi-  qooniam  die  fcdo,  honori  Dei  dicaco ,  id- 

cus,  nec  nf^endum  idoneus  L  jiH.Cpd,  d»  circoomnis  quierccre  dcbet  admonitio, 

fcri/s  01  verL  SulLt  quenqtum  vrgeax  admm-  omnis  appancio ,  omniiique  iudicij  ilcepi- 

M,t4C«4a  AffMtttOi  &c.  Eodcmque  (adc  nis»iiebc>ininetClidftttniapiispredbus 

ISi^iliC^  in^^uadidtur;  <qi^  aiiocencur&cultunifiKere  dimnumim- 

meflflum  ac  vindcmianim ,  nemo  m  co-  pcdiantur :  Princcps  autcm  (Iibditos  luos 

gcndusad  mdicium  vcnirei  lcdfi  prxtor  aprccibus  cultuq-,  dmmonondcbctauo- 

aut  per  ignorantiam  ,  velfbcordiam  li-  carCjiedpodusomniftudioadpreab^di- 

dggndl^^i&arc  pcricueRUieiic  ,  illi(que  ligcter inuigibidu ,  adcolcfidiuinu(ad£- 

abftndbus  &non  comparentibus  ien-  duraadmonere,  liortari&compcllere. 

tcntiam  dixedC)  (isBtcaadam  iuiUius  cdc  Accedit  quod  lcx  fit  morahs,  atcnu  & 

momenct.        '         .  diuinadiem  dommicim  tllc  Lmdifican. 

:  £t  quanquam  Cadbidfae  £  ibris  in-  dsn:cui  prxccpto  princeps  quoquenon 

ilrpceces ab  Aucorc  hic  relari  exiftiraent  minus  quam  pnuatus  quiuis  lubiidcur. 

dtacbnemaddicm  feriatam  fadam  vale-  Qupd  ll  ferutus  dics  non  (ir  dicatus 

fe,ideo quiaprocedacur  die  demu  icquea  ixonon  diuino ,  non  exiiiimo  Pruictpcm, 

ifo  fcriaca  €.4imiikmied»l9  &cmimiM.  fdfivrt^dlfimft&gputtffimacaura,  vtfi 

4fkoiKBiria  tame  opimo verior&  receptior  fbrcams  maximum  1  tc  in  mora  pcricultl» 

^,quodvidehcetvocario,addiemf5eriac5  citarcaliqucmpofle,  quoniam  tcti.viftx 

'^^^ida,nulliusiicmoraenci.             ^  idcircoconceHlermic,  netiuchiscoliige- 

Adomnemi^nircoUendsm&pnBca-  reimpedtancturhoteinesUiocaacemcum 

oeiKiain  di(ptttatiaftcfe&cani1hrio^^  advicae  iinmanx  fuftencaciiMiem  arquc  ad 

aic Gailius,  caaros  &  eruditos  iudices  (b-  (ummam  ReipubL  vtihtatem  pcrnni.at, 

lere in dtationc  adiiccce  clauflilam  Com-  nonfacileabeoauocandi  autimpcdicndi 

fgrtM  t4li  dte,  quod fi  ilU  ntn  futrit  lurtdtcdt  ilmc  homines.  Sedyccum  citacio  dic  refto 

jm/muidiefequentiiimiudi  quiaincitar  dininccBaieft^  liW^iiVtt^ 

donibusiftadiurolaadmaioremcautell  (hun  fieilqitM^^^lfebH^  ' 

^ponkuTjCum  fciri  nonpollit,  andies  li/ C.  Qu. 

<omp»ricionis jjc  caiurus  m  diem  ix;riaca,  Scd  annc  hora  qiu  cotnparcrc  debcat  au  bara 

ffy^Ml0ilif^Bt^  quoque  biOttiera  citatiis^inSad;  necef&rio&finftcenda fitexfri' 

diaticmes  fbrmari  (blere.  dcadoni ,  qua-ritur  ?  £t  communiterpla-  maukm 

Limitat  liadenus  dtda  Robert.  Mara-  cuilTe ,  fcribic  Gaihiis ,  horam  ncrellario  citAtioe  f 

tafic,  vcacacio  addiem  ftriacumvciUccr  exprimcndamin cicanonc  nondlc,  qiiia Qu.  \6. 

nonfiac,  vSSl  dtado pco taU  caalafiefec,  dcatia!»hocaoniifla,cen(eaturadconfue- A»  <to 

qtta(dieetiamfcciattcxpediripocc(l:tunc  camIiotaneiIefitda.EtIiaecfencentiavfa4/S)ip^ 

cnim cogatur  citatus  comparcrc.  Di.ir.dc  (cruatur.  :  ow  trr- 

fiiii princeps citet ,  vc  qni  etiam  addi.-m  lUud  comroucrrum  <5v  annc  dics.iiri-  minifie 

lcfhtmad  honoremDei  dicatum,  citirc  gnadonis  ccrmiui  lic  computandits  uiMfm>//> 

jpeflit»  fecundum  Banoluminflcr  jiiirit-  ccrmiiio  :  vt  ctim  iudex  iiodie  aUcmm 

Ll  1  ^i-tmtdmi 


i 


Digilizecl  by  Google 


,^8  VOLVMINIS    I.DiSPVTATIONIS  IV. 

aflTignat  dcccm  dics  ad  coinparendura,  Nccrefilhint  (jua  in  concrariumfunt 

^uxucurannedieshodieniiitcoiiipttcari  addudaiRcaecaimidpoiidecMynrmg. 

debeatin  hoc  iplb  termino/'  qaod  didcnr  fempiis  Gompocah  de  mo- 

Et  quod  dics  hodiernus  aflignationis  mento ad  momctum ,  id  vcrum cllepoft- 

ficin  termuio  computaiidus  diccnduiu  «juam tempus coepent currerc : at no cur- 

vidctur,  nun  quu tcmpus  computari  de-  rit ,  nifi praeceriudie  aflignanonis ,  vt  ex 

beatdemomemoiiimomemum/.y.$.iw>  modoaddiidis  texdbai  uquec; 


norm4Jtmmmb.U.%Mduum.ff.  quidt^ 

ptUjndJiu  quod  cumproccdatmdilatio-  RESOhVTlO    T  H  E  S  l  S 

iic  icgis,  muiio  magis  proccditin  dilatio-  Qt*frt4, 
tiehominis^cmnmiriiu  agaciir  cumlcge 

quamciimhominc.  /.  Cdfus.pr.f.de  .nbm.  "p  X  liadenus  didlis  liquct  quomodo  jjjf^g^ 

tum  etiam  quiadilariones  lini  itiicullimc  X-j  kiz.nmc  citatio  concipi  dcbc.it.  CartC  Qu*  ir 

iiitcrpret.md«<i/./.C.4^fd<i!«i/./..«./r.  C.dt  cumc[iiua,rccundummodumnuncprc-  ^liti. 

ttmpufftUtt,  ^pcumGoncc^foecicdcatiojcamenu  p,jfj( 

Scd  conttaiiamcamenopinionequod  potedcjqyediriltne  iuflii  &  commilEone  ^gLrm 

diesairignanonis  in  termino  n6  lic  com-  mdiciscompctcntisarqueordii.a  ij,  qua-  fintcmb. 

putandus ,  probai  Autor  nollcr  coixiquc  iiicun^uc  tandem  Ula  fucrit  cicacio  ,  liuc  ,„.,^3,,/ 

vcriorem&inCameialmperialitecepci  realis,liueveibalis.  lu^iuii 

ie(bcurMyn(mg.f.i40^»  Proquafcncenciaeft  cexcus  degansin  pttaaki 

Pro  quafcmcnna  tcxrus cxprcifus  cfle  Lfin.C.de cxhib.reif. in quaValent.Thcod.& 

y\Aci\\x\\\l.i.ff.fiquis(.uutiomlA  vbnulctus  Arcadimpcratorcsitarerc.  ibunt.NVw;'»?' 

Gaius laibu :  Viccna miiia  pafliiuin  fin-  mmbekDd^dueJifrMipmjKyfufidt (Ht* 

gutosdiesdinumecari pcsetoriubet, pi»-  tatbHamtmdix  prmmatimurit.  quamicn- 

tcr  cuni  dicm ,  quo  cautum promitntiu",  tcntiam  iiirc  Saxonico  cllc  p(bbacam&: 

&in  qucm  (dkrc  m  ludicuun  oportct.£c-  receptam,  probat  pcx^icuecocttis  Mr*  J. 

cc  hic  LXjircllc  caueiur  «iicm ailignacionis  arr.6j.L4ndtre(i». 

iUius  cermini ,  quo  quis  debeciniucecd*  Hxc  porro  coromifliotcnm  fit£iAi,nd 

parcrc  non  computs-ri  in  rcrmino.  pra-liunirur  {acla^fcd  probari  dcbec  Hoc 

1.  I  Jenuiuccrincirquoquc  cjp.udere-  dil'>r:t     mj  r.ihar/./.  C  denu  at.prhtcfpir. 

fit:t.s.jpdut.m j\x:.t>:  reti/,  uura  qumdeam  fiquu  ^eutrdt  cum  mat.dAtu  tioftrujecretu ft 

dierumlpaaum,poitdieminquopropo-  nni^ttmmfmmit wtmmiqutcqai^  ntfitpmi 

nicnr.Ecr^^ i.dttx(ep,mfex!t.mverkvaxxz  fcriftkfnltmurtt.tJfecredendummuvBim£,. 

vdo  dicrum  Ipacium ,  dic ioqiiopcopo-  gmt-treteneTi.fiuetlletrtbum  fiue n9far^,fiut 

nuur  mimmcprobato.  (otuauprofeiatd/ffut^ttem.fedfacr/unoftrm 

Quibusloas  perfpicuc  dcmonfttacar  ^/«/r<jiififcldcmquc&  iequens  L 

^diem  affipMrinnM  iion  compucari  cec-  ^.hautobicureconfirmac 

inino.  Cui  luffr.ij^arur tcxtus  in  csp.ji.  dt  offic. 

3.  Idcraquccomprobinoiamvidctur  de  le^ut.  vbultihabcntur  verba:  Prttertd 

MkmB.  2s     ftatuiturappeliacionesincra  quxjtuifit,  cumtdnabdiquo  fuper  bMforms 

deccm  diemm  l^ndttm  numerandum  a  mandjttur .-  ,tu£l§ritmtt  fM/iayiir,  mim^ 

tccitaricnclcnrcMKic  ,  intcrponi:li  igitur  rt  ralem  denumies  extommtmiCMtitnis  fen- 

dcccndiumilbKladiclcntcnriqrccitand^  tentid  fiibt.i:ete  ,  ac  tibt  fuper  mandatD  A- 

numcrari&luppucarimcipit,pa]ame(l^  foHitlico  lufitdnti  ab  aliquo  non  fit  fd&4 

diesai%nacionisceniiiaiiocecaiiBonoo  fUet%  mt  mmiimmB  huiifittii  mtt^  tt- 

«kbcacconpatari.  Mtrk  t  s»ftr  fw  tM  Mfimli  dtt^ 
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nmt  re^H/um,qiMd  mfidetMruUtofeduA'  vc  (ic  vtroque  caiii  dc  commilTIonc  iii- 

pefi^dcertm  exmerit,txeqm  non  C9gem,  dicis  >  quaudo  in  ccrmuio  cumpuiitio- 

flftdmmittm,  nis  proceflus  iiididalicer  reproducoii- 

X^gpOBCanundusvteifideshabeatur  mr  ,  fufHcienter  contVarc  poffic.  Re- 

tcnoremfiiic  commiffionis  mfercrc  de-  btio  vrro  nuncij  ,  fiue  eius  cxccutio 

bec  CiJe  dtUt.  RoA>acii.  m  procejf.tu.  t^.  ad  atLlaponi  debcc ,  vc  fic  pars  a^rum 

mka^-  necadrem  6dc  quicquamquod  $e  de  legicune  bSta.  qceaicione  con- 

fides  nundj  per(bnae  Cit  eLedbipnqi  iura-  ftet :  cum  adhis  rdanMm  fic  pars  fiib- 

mentolcfeobfkinxencadfibiaMnmilla  (lantialis  &  proinde  in  a£Hs  apparere 

fidekcerexpedienda^    :  debeaCaaliasnecdiacio»necrencencia 

Nam  cx  hqc  pccfimiKio  fi>lum  oci'  neque  tocn»pcoccffiM>inconnimariam 
iiikeacledci 


m>  dtaooaanikeacledtimc  fecilfe  fadus,i 
nuncium  ,  non  autem  ipium  habuiire       Ecfiporro  dtationemcircparricitatac 

roandacum  iudids :  cum  nundo  acda-  ccaditamt  iad:i  fit^prarfiunicar  cameu  m- 

mrtmmm  de  a£ba  fiio»  nonde aliaio»  hilominus, quia  t>eifi>nsfideaeleAaeft^ 

adiiium  ofHcium  non pertinente  iiblen-  Cii^  iuramento  obftri^  tenetur  ad  hoCf 

nitas  commillionib  elt  extriufcca  6>:  ad  vtomniafidci  Ciix  commilla  fidcliter  ac 

o/Hcmm  iudids  dcancis  pertinet ,  igi-  diligenter  expediat.  Sipromdcreaudo- 

c^  non  pcaelumicur»  (edprobari  de-  nemexccucosene  dicanc,fidesipfis  ac- 

\xt  LfikiiimdtV,  dligM.  GuL  L^*  commodaxi  debet. 

fitu.s4»  Nuncius  vero  fiue  Notarius  dtatio-  ^^f*^ 

Commirtcnda  vero  cft  citatio       -  nem  faccic  dclx c iliiipii,  non etiam alij  \ 

Ut.l.     do  vt  cxccuuonem  eius  faaac  \  delioc  cum  cicacio  ad  Imnc  hnem  fiac,  vtcica- 

vexo  noncio  non  admodnm  cnsttur  •  tas pcafeis  ficdccompareacin  iudicio, 

cnm  etiara  quilibet  efTc  pofllc ,  modo  de  &  vc  ad  iudidum  paratus  accedat ,  fd- 

iudids  conuni/Iione  conflcc  Iafi)n.  in  atoue  an  concendcce  >  an  vero  cedcce 

nkm,  tuim^C  vt  tummi  lueat  fine  tudicit  deoeac  ? 

Mkmittu.  iavtindexetiamprinacoho-      Hincquxrinitfi^daciomaricipernu-  0^.(^,3- 

minicuiais,adhocapco>liceciqipaiicDr  dttnsiadafiiectcvxociaanredeeamcie-^jjj^^^ 

non  fit.citandi &: in  ius vocandi  potcfta-  cutus  ccnfcatur  nuncins,&.-vtrum  marito  taaritt' 

cem  concedere  poHic  >  proprio  cium  ap-  ad  cermmum  non  comp4cencc>m  contu- 

pariioreadhibico.  RMbach.i(LiiM&iWb  maciampcocedipoincf  ureSece 
&7.tttGameraImperiali,aitGaitin8>Q-      Affirmatiua  nonnullis  placet :  pro-  dj^f^ef. 

tacionum  executiones  aliorumqucpro-  pterea  quodablcntc  fccmina  fatis  ntvi-  ffAM^- 

cciliium  ,  puu  mandatorum  ,  ex  ordi-  roeius  aliquid  dcnunciari ,  vt  caiictur  in 

narionis  praricripto  bifariam  fieri  poile:  Um  ^^ltter  §./td  &  Serum.ff.  quod  viMt 

ant  per  nundos  iuxacos  Camera; ,  vel  fUm»  Ex  quo  dioendnm  videcur,  qnod 

perNotariosimmatriculatos,  feu  in  ma-  vice  verfa, denunciatum  vitkMtur  mari- 

triculam  Camcr.T  receptos  ;  nam  nota-  to,  quod  vxon  denuncutum  ell :  cum 

n/  non  imnutricuiati  proceifus  Camc-  dilpoficum  m  vu:o  >  dcbcac  quoque  in  v- 

necxeqainon  pofibnc:nnnd|autemre^  xoredifjioficumcenieri.  LyUkCJtmdiS, 

bcionem  ad  finera  originalis  ciurionts  vitLttO. 

confcribere: Notarij  vero inftrumentum       Verum ,  hac  rationc  fcpofita ,  Aiitor 

fiiper  hOa.  execurione  ducionis  conii-  noftcr  refpondec  >  Myniui^cium  iccu- 

ccce>&cen«»em£ommiffionis,hoceft>  casqnod  non  fitffidar  vxon  dcadoncm 

ipfius  diatioiiis  ptene  inicRfe  debenc}  nariciefiiefiiAam :  cumquiar>admifla. 

Ll  5  coo^ 
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contraria  ifta  (cntcntia ,  (cquercnir  hoc  fuis  (umptibus  cx  intcgro  faccrc  de- 

inconueniens,  quod  fi  force  vxor  odio  bere  Gamus  (cribic  i  uit^ue  prxiudi- 

profequererarnuriciinitvdfcoDMnnuiF  do  Camcrc  didc  confimuaum  cfi  • 

titusvxorem,vnusakeritioiitiodficara«  cmii  Imperida  culpx  annumcretur  fL 

ac  fcientia vnius  altcri  noccret  cotitr.  frtterea.  JnRitHtM  L.  AquiL  nec  admitta- 

JJlqiui9rdMbtn.f9ffirm.  tum  eciam  quu  cur  exculaao  cum  formuLun  cxeqiien- 


conftec  molicres  tn  negocijs  &caufif  di  in  ofdkuaone  prxfcripcam  habeac 

ibrenfibus  cra6bndi$  &  curandis  minos  OxdtnaL  CMUtim.  39.  %.  ^BSt  MlOI 

effe  (blerrcs  &c  diligcntes :  h.inc  autem  fliici). 

ncgligentiam  vxons  noccrc  marito ,  ini-  Si porro  cirandus  conucniri  ncqucat, 

quum  forec.  Tum  quia  dcario  ,  vc  di« '  cuncdtario  fadenda  eft  addomumeius, 

dhun  cft  »  ad  eum  fincm  fieri  (blcc»  vt  in quahabicac  temporedtationis,quam- 

conl^et  citato  lucm  fibi  abolio  moucri ,  uis  .mte  ahbi  habitaric»  Maiant.  iLtkJt 

quo  1  s  ad  ludicui  m  vcnirc  mftrudius  quc-  (ttnt.num.  12^. 

at,vcltlnuUcconcendcrc,  cedac  adueria-  Idco  vero  ad  domum  cius  facienda 

rio  thdncancem  Hnem  cicacio  non  afle-  cAdtario ,  quia  cicario  talis  perinde  ha^ 

qnitur,  (i  non  fiac  illi  ipfi ,  qui  venire  in  bctur  ac  fi  in  Jadcm  ipfi  fida  cllct :  nam 

iudiciudebcc,nccini|UiUsnodtiampei-  quod  fan-iiliarcs  &  coniun^l:i  fciunt,  id 

ucniac.  cti.im.Uij  coniunCri  larc  mccitiguncur^ 

NecobAaca^g^eimim  actLUutqtu  quain  prjcfiunpcicMicmintisd&poftBar 

alittr.  i.fid  &  Stnm. ff.  qiud  vi  dut  cUm.  co!     fcnbic  Sichatdus  in  dJ,7.tki.cM 

dcdu^ffcunr  Argtnncntum  enim  a  mari-  rejf  •n  inte^. 

co  ad  vxorcm  &  vice  vcria  non  ellc  ^er-  Qupd  li  m  ea domo  nuUam  rcliquit  ia 

pecnimivbi  lcdinccfieft  cario  vioasfic  miUam,tamaffligidebecfiJiedalacicaQO' 

manri ,  oftendit  luftiniainisin  %.faiim.  ria  in  oftio  domus.  Matant.  dJtUjnas.wx 

htfl.  dc  inutr.  vbi  :ut  maritum  nomitte  v-  co  in  loco  vbi  vcrifimiliter  ad  notationc 

xoris  agqre  polle  iniuciamm  :  ac  non  dcauperucmce  polfic.  LdUtS4iitioM%.f' 

•concca.v«»cemaomine  marid }  quia  di-  tui.^dtAami§  a^,  ttf^,ittU$ &tm' 

«etfi  vtriufque  (ic  rario  ,  quoniam  «-  tmndeut         &»^.it  sbnd» 

quum  fit  vxorem  dcfcndiamarito;  non  lil/er 

aucem  mancum  ab  vxorci  Aclane  cam,  Ethuius  citacionts  cffcdushiceft,vc 

wcmodo eft  didum ,  vxorcs  kmazicisde-  ad  domum  cicacus ,  Ci  non  comparaeric 

liendamiir,  fufHcic  marii»  vxoris  fiue  cs-  pto  concumacc  habeatur :  qnod  in  can- 

tarionem  eflc  cxhibit.im  :  at  no:i  vicii-  tinnvcriirii^l]I-,.iitMvnlini;cri:s,  vtct- 

fim.  Qu^inqaam  nulubi  ui  lure  hmda-  lam  tunc  proccdat,quando  .\i  domum  d 

tumhociic,  quod  dcauonem  vxons  cacusahbifiuculpadccuKrccurcapriuus. 

luAidac  maiito  ede  fidam :  non  (ane  i.^tru.4f. 

per  dil.^.fed&Semim.  N.am  adhoc,  vt  Si  dcandus  fit  vagabundus  ncc  ccr- 

tjuis  non  diorur  aliijuid  ciam  kxilk-,  tum  habcat  domicilium,  ira  vr  .ictor  i- 

ittfficic  ,  ii  nunto  ia.ininac  dcnuncia-  gnoret,  quo m  ioco  lii  ^crlouahicr  ci- 

ric  :  quin  eciam^  nuUa  rcquiricur  de-  candus  ,  affigi  debec  ciacorinm  edt- 

nunciatio  ,  ied  lufficic  cum  qui  aliquid  ftum  inilla  ciuicarc  ,  vc!  co  loco,  vbi 

kcit ,  celandi  animum  non  habuillc  ,  lolitus  cft  vagiliunrlus  \  ci  ^.iri  /.  ehts 

vt  Vlpianus  ait  m  dt^.  L  j.  $.  /.Quod  quu'^.  fi  quit.  H.  *d  mumcipM.  d;ii.  i.diet 

ficiiipAft  impcricianunc^cxccado  ci-  Gsu,  t.  ^tfitngt.  tmmero 
tacionis  non  reAe  £ida  Meik  >  cam 

Si 
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-  SicxpiobabilicMi&difititamproai- 
tator diH  dundus  eric  arg.  c.  diledus  de 

procnrar<ir.  tr  talcm  citationem  Icgiti- 
mam  ccnieri  in  Camcralmperiali,cudit 
*  .  Mynliag.  i.tf^^.  ' 

Qujn  tmo  Ci  lis  cum  pcociuac<»e  fae- 
ritconteftata, domiiuis  cirari  nequitad 
reliqcia  pcr.iL:etKli,rine  procurarorcmani 
is  acuidus  cU  ad  litem  &  iudiaum ,  qui 
lins  eft  doramiis  :  Piociirasor  aucem 
poft  lircm ,  cum  ipfb  contcftatam,  domi- 
nuseft  litis  L  22.  C.  de  procHrator.  in  qiu 
ita  icribit  ConftanQnus  :  Pro(urat$rt- 
'lnr  a^Hmm &  ftBem^am  Btmdt' 
flMMr  igtSkt  bi  ^  wuPuUMeram,  non  ha 
btant  facultatm  ttegotia  perftquenH  ,  mfi 
capaalej  immtcttia^  vtl  morbut ,  vel  Mu 
me^pvU  CM^  ituercejferit:  mm  mtim  «• 
iam  inuitit  A»,  tunfirri  Ut  p9teB  ,  idem 
conflit  qpoapnt  at  t^  4.4»  fnmsMH* 
itt  jtxt. 

QasCi5^     Tandcm  cKcn^nem  dcatioiiis 
Jbt  eitMi  die  ftfto  >  itiiiinae  maieftati  dedica- 
«»» txt-  to  ,  quamuis  addicm  nonfeftum  fiat , 
eutitfitrt  nou  pollc  fieri ,  dc  iure  vcruis  vidctui 
popt     AurorinoftrotiedAndr.Gailhis  concni- 
'xilimcommimius  placuilTc  fcribitrcxccu- 
tioncm  vidclicct  citationisdie  k-riata  fie- 
n  poire,quu  ftutfa  cft,nec  fit  pcr  iudicem, 
iedper  mmcium,aut  per  Notanumvel 
per  litera&,  nuUamqne  caii&  oo^itio- 
ncm  requirat.  captt.cumparAU,d^^ptUat. 
tap.prudetutam cutucmlll^»  de  §§, 

fieltgM. 

Scdveriormihi  dle  videtizrlcncenda. 

Autoris  noftri :  nam  dicm  dominicam 
ita  honoraiiilem  (cmpcr  vcncrandum  , 
vt  i  cundbs  cxecuuonibus  cxcufccui , 
nuUa  qucnquam  vrgeat  admonidoytap 
ceati^ipacideaklrapecaior  !■  ZjEk  C  A 
fer^t.  Atqui  negari  non  potcft,quia  in 
i^s  vocationis  executio  vera  iit  exccu- 
tk>,  fitadmonida,  ficapparicio.  Igi- 
.tur  ceiOre  &  cacece  debct  die  domini- 
0  &  in  capitu.  vltim.  dt  ftrijt.  iubentiir 
dic  dominic^  omncs  q|uicicccc  pco- 
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teSm  ;  atqui  negari  non  poteft ,  quuii 
cxecncio  diacionis  ad  procei&m  pcFti- 
neac 

Qupcirca  die  dominica  citauo  iictt 
non  potcft  ad  dicm  non  feftum. 

£x  hoc  patct  intirmitas  argumend 
ex  Gailio  addudi :  etfienim  citatio  fafti 
fit ,  &  non  Hat  a  ludice,  ncc  cogiutionem 
cauix  deiidcrcc  ,  prohibiu  nihilomi- 
iras  dns  execntio  cenfetur ,  propter- 
ea  quod  cun^T  exoj^iones  ,  executio^ 
ncs  tSc  admonitioncs  dic  Fcriata  fieri  pro-  - 
iubeiuur,  a  quocuuquc  tandcm  b.uit, 
Acfine  iurisiinc,  Ihien&i &fiae  coeni- 
donemGanliedefideicnCafiueiionaefi-  ^ 
derent. 

Exccutione  dtanonis  fada  ,  rektio  LitJ)&M. 
luuici]  rcqiuntur,  vc  viddicec  refemc» 
quod  demandacam  iH»  dadonem  hoc 
vel  illo  temporc  infinuaucrit  &c  quid  ci- 
.  catusreipondeht,veialiasarcacxecuQO> 
nem  a£nimfiieri&  HincDd.  tiadunc»^ 
dtationem  habere  rres^partes,comintC> 
fioncm  iudicis  dc  citando  .cxccutionem 
nuncii ,  &  rcladoncra  dtationis  fxCkx» 
Schrad.  in  traiL  de  ftud.  mt.  p.  c.7  nm^ 
Hanc  reladonem  ede  necei&riam» 
adi>£btreferendam ,  plenamquc  fi^dcm. 
inercri  cum  propter  fidem  perionx^ 
nund)  iemel  approbaum  :  tura  Pto- 
pter  etoiitianiiicamciitiim,  fupra  <Uattiiii 
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OMnis  porco  iudex,fine  (Mtdinarius 
fucrir ,  luic  dclct^atus  ,  committere 
dtationcm  dcbei.  tt  quidcm  dc  ordina- 
no  iudice  res  cerca  eft.  DcdeIegato,hoc 
e^co  coi  iiirifiidio  eft  demandata,Tdem. 
dicendum  videmr:  nam  cum  c.i  liabc.it , 
qua;  iurifHi<5tionis  runt,lcquiturqaocl  lus. 
utandLquoquchabcaivi-libi  coraminx 

fcdck 
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&  delegacx  luriUiidionis.  De  iudicc 
Pedaneo  fiue  dato  ,  qui  itiril2bdionem 
non  habet»  ied  nudam  duntaxax  nocio- 

ncm ,  idem  plane  (upraaiteruimus ;  crfi 
enim  non  lubear  lumdidboncm ,  camen 
hoc  ipfo  quod  eiius  ferendx  (cntentiae 
darum  c(V,caqtioqi]e  ooneefla  videanu: , 
fincquibus  hocncgoriiun  expediri  &ijx- 
plicarinon  potell:  quandoquidem  raci- 
ce  ea  vidcntur  i^fi  concdla  elTc ,  quac  ad 
iudicij  expHcaoonem  pectinent ,  quale 
ilkldeft,iubcrc  coram  (e  adelTe  partes, 
iubcre  tcftium  nomuu  cdi ,  dare  dilario- 
ncs ,  iubere  cauere  (tipulatione  iudiciali 
qua:  ad-meram  tiKficis  ofBdum»  pefdne^ 
redidtnriir.  InfiM  dm^mMifuUt.  alta- 
que  innumerabilia ,  qua*  cx  lclc  iudcx  fa- 
cic,extra  id,quod  daius  cll,  luie  quibus  u 
men  id,ad  qttoddammeft  eiqiedire  nnl- 
lo  modo  poilec 

Quodfiramcn  iudcx  delegatu";  citet, 
ncccllum  habcc  cenorcm  lux  iuriididlio- 
nis  tnfetete  ciOkrioni,  vd  copiam  dde^- 
donis  (uarvna  tranlmictcrc,  qnodtato 
dc  lurilclidionc  huius  conftctrcum  cnim 
dclegauo,lcu  mandacum  iit  ia£d  >pro- 
ban  debec,neecommiflienem4eunian- 
datum  allcganti  fides  liabenda,  nifi  com- 
millionis  i!'.:iis  fit.T  litcr.is  proJuxcrir  /. 
hCM  numdat.  frtncijf  ,  c.  (nm  meM  p^, 
debigsti 

Ipfiim  camen  Aadiendcam  (eu  ori- 

ginilc  exhibcrc  nontcnctur:  nifi  rcus, 
iniudicio  comparcns ,  cxcgcnt  ongiiu- 
le:tunc  emm  iiludprofecre&  exliibere 
ienetttr»vtplenam  ndem  habcac  de  In- 
rifilidlione  dclegari ,  priurquam  relpon- 
deac  :  atquc  hoc  modo  mrclligi  debcr 
authent.  qui  feml  m  verb.  adueriario  co- 
gmtis  cid.  qnm§dt  &tpumik.  utf.  ptm» 
«4  frm.  de  refcrtft.  cap.pmdaitum  de  9§t. 
deiegat.  atq;  fic  copia  fiifficict  quoad  com 
parendum ,  non  vero  quoad  rciponden- 
dumihoceftadhocfiiffidecsvc  dcaras 
compateretenearar ,  non  eciam  vt»  pod' 
quara€ompaniii«conimddeg^capon 
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derecogacur,oci^inalinonviIb.  Cum& 
altatdtarastencanircompaccrcetfiipfi 
decompetemia  iudida  ende  Hon  ooa- 

ftct,vcmoxdicetur. 

In(upec&  Acbicrohoceft,illi  qui  (a-  Qu^.2o 
cnltacem  procedcndi  ex  arbicrio  nabec 
compccere  ius  dcandipactes  ftattiit  Atc*  ^gkyy 
thornoftcr,  cui  adftipulatur &;  Weicn- uuj^ffn 
bccius  m  paratttLdein  imvocaHd.num.i}.  fy^^f  ^ 
quorum  opinionem  laudac  &  coropro-  ^g^^ 
bac  quoqueMenodiias  cfiiifli^.  plo- 
res  ibi  pro  hac  opinaonc  Aochoritacet 
allegans. 

^  Equidem  non  defiierunc  ExcellentiA 
fimi  ICti  qui  in  contrariam  opinioncm 
conccllerunt ,  ailcrentes  quod  propccr 
<ompromifium  fadum  inarbirratorcm, 
vc  iecundum  fiiam  conldenciam ,  acbi- 
txaor  ille ,  partibus  eti^un  non  pcarienti- 
bnsyindicafeaJeoqne  psnes  dtare  non 
rcncatur.  Quorum  lentcntia  Sc  mihi 
longe  veriilima  ndctur  ob  cclponium 
Proculiin  L76.ff.pr9foei0.cgSm  t&n  fioit 
vcrba :  Atbitrormgttiers  dMo fimt»  mtm 
tiiifmodi  ,vtfiut  iqmm ,  Jiue  'miqkitm ft,pa- 
rire  dtbeamm,  qttod  ob/eruatitr  fum  extom- 
promtjfoad  m^i^tmm  itMm0tf  Amm^" 
modi  vttdhmwi  jo^kmm  rw^dik» 
at  &C 

Vnde  intcUigicur  quodarbitrio  ScCcn- 
tentixarbicrific  flandum,  riuexquum, 
fiue  iniquum  fiioncacbitraras;proinde9 
cth,  non  citatis  parribus  lirigantibus,  ar- 
bitratus  fi.icrit  arbitcr,lenrentia:  dusftan 
dum  erit,liccc  nuqua  fueric. 

Ncmadnerfimr  (ent&iz  noftrx.quod 
citatio  iuris  diuini  &  naruralis  ficquaradr 
htbcri  Iblcat,  ncaIioquipec£i^ignoran 
ciam  pcrperam  ludicciur. 

Rdp.  Etenim  dcadonem  abarbicco 
'fieri  polle ,  &  fierietiundebete  non  ne- 
^o:  vcruntamenquodfi  citarionc  omif^ 
ia,lenccucu  fiienclau  abarbicrocatml' 
linsficmomenriyhoc  negandum  puco» 
mocns  cenndilucido  dL^i.ff.pro  foci$. 
*  EcquanqttamCocafius^uemhicAu- 

tor 


« 
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fernoftcrfequitur,vnumdijtaxat  genus  aftori ,  fi  citarus  fuerit ,  quacritur  ,  & 

arbitratorum  conftituat  pcr  textus  addu-  non  elle  conccdcndas  verius  cft,quiadiu 

^losiquia  tamc  contraria  (ententia  verior  deliberarc  potuit  dc  a<itione  inftitucnda» 

fit,nondubitandum  exiftimo,  propter  antequam  rcumin  ius  vocari  liue  citari 

:ipcmlTimumicxmn\<Ll.7(^.f.projodo,\n-  petierit. 

decxtera:!cgcs,ab  AutorcaddHC^x,in-       Supra  didum  Riit  incitatione  expri- ^J. 

terpreutionem  capiunt.  mendum  eirc  nomcn  ludicis  citantis  , 

Committit  porro  iudex  non  nifi  ad  pe  quo  conftet,vtrum  is  competcns  lit ,  ncc 

.titionem&:inftantiainpartis,itavtlimo-  ~'  " 
tuproprioiudex  ciiationcm  decreucrit, 
candcmquc  exequcnd.un  nuncio  com- 
miierit,nuUms  lit  momeiui.  Cuius  ratio 
hdcceft  quod  iudcx  ad  vtilitatem  pnua- 
tam  non  debcat  ahcui  officium  fuum  im- 


ttoAdtn- 


ne,& vtru  ad  cius  tribunal  veiurc  dcbcat 
citatus,anverominus.'Ciu  comicnit,id' 
quod  hoc  ioco  ailcrit  Autor  nofter ,  ex-  ^^J^^^j^ 
tra  territorium  citanti  impunc  non  pare- 
ri:  iumptum  hoceftex  l-iin.ff.dtlurifdid.  Ja- 
vbi  Paulus  (cnbit :  extrA  t(rrit»rium  iut  * 


partu:i,nifi  priusimploratumlIc  M/>.i<»«^  £centi  tmpune  non  pareri  \  idem  effe  fi  & 
memorU.de  pofiuUt.L4.%.  boc  autem  ludi-  fupra  iurifdiaioam  fuam  veUt  tm  4i- 
cium.ff.de  dimn.  infecl.  Schrad.  in  trMlat.  cere. 
feud.p^rt.f.cap.y.num.s^'  G.ul.  i.obferu.jo. 
quod  li  tamcn  caula  pubUcaui  conccr- 
natviilitatem,  porcft  iudcxcitationem,a 
htigaturo  etiam  non  pctitam,exoffido 
dcccrnerc. 

Siis  qui  citationem  imperrauit  &  ad 
cuius  petitionem  initantiara  facta  ea 
fiiit,  ipienoncomparuerit  in  iudicioad 
cerminumconftitutm,  tcrminus  procir- 
cumdudo  habctur ,  &  uiftontia  pcrit ,  vt 
noua.  citatione  opus  fit. 

Hoc  eleganter  expreint  Vlpianus  in 
l7i.^.i.&2.ff.deiudic.d\im  ita  Ccnbiv.Quod 
fi  is,  qui  ediHum  peremptmum  impetraiut, 
abfit  die  cognittonii:  is  vero  aduerfut  quem 
impetratumeR,  adfitytum  ctrcumduciume' 
rit  edtdum  peremptorium,neque  CMtft  cogno- 
fietur,  necfecundum  prtfentem  pronuncu. 
bitur.  Ctrcumduilo  tdi£lo ,  videjmiis  an am- 
plius  reus  conuenm  pofiit ,  «nfalua  quidem 
iis  efl  verum  infiantia  tantum  ediSt  perijt  , 
&magit  eflvt  infiantia  tantum  periertt,  ex 
integroautem  litigart  pofit.  Vnde  apparet 
quod  itlaaiatio,incuiustcrmino  ador 
non  comparuit ,  pcrinde  habeatur ,  ac  fi 
fada  non  Kiiftct ;  ac  proinde  aliam  &  no- 
uam  ficri  nihil  impedit.  Sed  vtrum  in- 
dudx  dehbecatorijc  concedenda:  fmc 


Eodemq;  pcrtinetetiam  Hennogcni- 
ani  (entenria  in  /. fine.ff.  de  re iudicata. 
quod  conrumax  no  ndcatur^nifi  qui  cum 
obcdire  deberent,non  ob{cqumitur,hoc 
eft,quiadiurildi(itioncmeius,cuinegant 
obfequi ,  pcrtinent. 

Qupd  fi  igitur  quis  ad  incompctentem 
iudicem  fiicrit  dtatus ,  annc  comp.urcrc 
dcbcat,qua:ncur .'' AlTirmarc  vidctur  hoc 
Paulusin  L2.ff.fi qun  intiuvocat.  vbi  lcri- 
bit ,  ex  quacunque  cauft  ad  pratorem  vel  a  • 
lios ,  qui  lurifdihioni  prtfunt^  in  ius  voeatut 
venire  debet ,  vthoc  tpfum  fciatur ,  an  lurif- 
diSioetusfit. 

Idcmqucaltcrit  Vlpianus  in  l.f. ff.de  itt- 
dic.  fi  quif  ex  aliena  inquicns  iurifdidione 
ai  pratortm  vocetur,debetvenire,vt & Pom^ 
pomus  &  Vindius  fcripfertmt :  prafoiis  efi  e- 
nim  afiimare  ,an/uafit  iunfdtdio.  Vocati 
antem  n6n  contemntre  authoritatem  prato- 
ris :  rtam  &  legati  cattnque  qui  reuocandi 
domum  iut  habent  ,  in  ea  funt  caufa  ,  vt 
in  his  vocati  vemant ,  priutlegia  fua  allega- 
turL  '  - 

Sed  contra  quod  non  dcbcat  ad  in- 
competentem  iudiccm  venire  ciratus  di- 
fcrte  probarc  vidctur  d.lfin.ff.deluriflt{i, 
vbi  didtur  extra  territorium  liium  vel  iu- 
M  m  pra 


pi  ii'i-od  by  Google 


•^j^  VOLTMINIS    L  DlSPVTATtONlJ  IV. 

-pca  XuniHidionem  iusdiccad  impune  ioceitum&dubiumeft,anneipedcncai 

poppii*ri.  yiioriiiriQifttoncm. 

1.  Accedit  ad  eiufHem  conHrroado-  Idem  plane  ad cerdiimKdfMndendiim- 

ncm  tcxtus  in  iJ.^j  ff.de  rt  uidtcJta.vh\  dU  cft  ,  inilLis  vires  Ivibcrc  citarioncm ,  cius 

citur ,  cos  dcmum  contumaccs  cii«; ,  qui  autoricacc  iadam  >  qui  nococic  nullam  m 

ad  iurildidionem  eius ,  coi  negant  oblc-  dncum  iiirifiiAionem  habiiic  » quique 

qui>pertinenc:  igiciirnon  erunc  concu«  manifefte  mak vocauit:-  hnic  enim ,ec(i 

mAces ,  qui  non  pcrtinenr  ad  cius  luriC-  non  parcatvocatus>non  tamcn  dcltnquic  ; 

diclioncui,  cui  ncgant  oblcqui.  Cm  rur-  d.Lfin.ff.dt  lurtfdul.  li  igitur  extra  territo- 

fiis  conrcqucns  clt,quod  ciutus  non  co-  rium  citanti  impunc  non.  paretur ,  vt  cft 

gacurvcniccadcimiiadciiiiisIttrilHiftio-  iadJ.fia.ff.de  JMriJ2iff.  qua-iirur  non  im- 

nemiionpcninet,aIioqiiinficog|etCCur,  mcrito,  (irortallis  prxlcntia  illius  qui 

conrumax  exiflcrct.  luriQitlioni  .iltcriusfuben:,  opu<  h.ihcxt 

3.ldcmcoahrmarevidctur,quodftuI-  ludcx^quomodDiilcataiiduslu.'*  Et  tri- 

lasviie»habccepo(ficvocatio(afbLcxau-  pliciccr  dcacKmo^  ficri  pofle,  oftcndft. 

coritate illius,qui  nullam  iurifdiclionem  Gailius d.oi/hu.s6.  primo por  oundum». 

liabuit  mc\K3X\xm.Li.^.vtt.ff.qaodquif^  iu-  fccundo  per  ludicemrdocz.»  (ectiogec.* 

931.  £t  li  male  vocar,  qui  vocat,  non  dcun-  edidum.  * 

Quic  qui  vocacus non venit  arg.  Li.^.vitPiL  Pcr nundurajCtfTdGitbfieriJion  poC  Qux.tx. 

^Mfiar  ««Rr.  ficad  com  cfTcdum ,  vc  iudcx  iiiciididiot-  An  exnm 

Voninramcnhic  qu3eha£lcnus  adJa-  rcniin  pcrfonam  citatanr excrcear ,  (cd  territori* 

dlaruntjitaconciluri polliinr  ,\ta.Ll  non  tantuni  vr  fiinir.L-  litis  rarionc  rci  lcicn-  umAdJi~ 

compctencem  luaiccm  vocatus  compa-  ciam  iiabcat  ■■,  qu£  dcnuacutio  iiuc  o|i>c-  li  rtt fiuf 

iecctencaci]rindubio*(|oaiidonondiim  ndiniir.vtiodexrdfitcwconilmBadam 

certum  Sc  maniildum>  cMlmo»     vo-  cicacSinoit«oroparentis,ad  imminionem  i^m  tttti^ 

•  f  idr.circ  incompcrentcm-iudicem  ^runc  bononimprcccdcrcpofTir ,  Kccr  perfo-  tio  fieri. 

«nun  ,vcaic  lcbus ,  vocatus  venice  debcc>  nam dtariinconcuniacum ,  poenaaliqua fs^i 

ichociplini-ldacar,  an  inrilitiAb  dos  peainiaria,velbanni,niiilAuene^aea& 

fit} qmverbaiacis  imiuunc  loqui  <£/ 2.ff.  Idco auccm valcc  unt u s  noodp  ad denun*> 

fiqui$tHiutVi(At.&d.l.s.ff.dtiudtc.coix\CA-  dacioncm.quia  nudumtantum  miniftc- 

fu,quo«$,quivocauit«noneftnocorixin^  riumeYCcutiomscll,  non  mnfdiclionis 

compccens.  iMmia.i.mmj4^f4rjtorC.dc  e£i/(op.& 

Qupd  fi  nocotieincdiilipeteiisfcrflim  cMa.  ^  ' 

fOcaciisipfi,taiiqu.imexrratcrricorium-,  Secundb  per  Bcern  extaterricorfanac 

vel  lupra  iurildi<iiioncm  luaiii  ius  diccrw  ficri  notcft  dt.xrio,  ira vt  iudcx  rd  fitac ,  li- 

a , impune  non  parec  Nec  conccmnic  terisuucc.'.imdid,  fubcuius  iucildidio^ 

onthaciGKem  iosdioeotis.  AcqociBMti  ne&tecsitorio  eft  dtsndos,  «piibas  iUf 

JkfJ^lm^  iflieU%idAecdccoca&»  fiaaiam.licem  (ignificcc,  &pcoindeadp 

«uode  incompetentia  iudicis  iamcon*  monear  citandum.vtvcniat  ccfponftirus 

ftat,  ieuquo  notoric  incompetcns  dl is^  (upcr  hbcilo  L..ff.de  exbtb.reiu  Quam  der 

«puvoouiiCk-  nunciationem  non  dle  psoprie  dcariOi^ 

P^modo  interpretandsreft  iS^jfJi  neoH  (ed  aliquam  duntaxat  in/inuatio^ 

Miir.de  ifs,  qiri  notoric  non  pemncnc  neraliris, vrrco  l^vltcm  innotcfcit,adio- 

«d mriiclutlioncm  cius  ,  cui oblcqui  nc-  rcm  fiipcr  rc,  in  tcrnrono  ciranris.vcL  ' 
gantjhienimconcumacesnoncxiiluntll  podus  ligniiican us  &c  admoncncis  fitaM 
aoapttOttiiisdicentiyicancaAadhiK  gpirtHoiiaft  noveipe  atq/uc  adioncis 
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IM  IvS  VOCAWDO  E 

•iiffticu(te  velie  ,aic  Gailius,  eiuiquead- 
SRoakionb  dick  hnnc  eflediim  dle,ipt 

iusaliquodiudidinrecicati  conftituatur 
adeo  vc  lupcr  ca  iudex  in  contvunaciam 
noncomparenos,  iiirifdi^oncm  fuam 
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Teidoextraterritoriumdcari  aliquh 
poteft  pcr  edi(5kum  publicum ,  de  quo  in 
prxcedenribus  fiut  di^um.  £c  hunc 
.  poftremum  dcarionis  modum  aic  GaiL 
dfetndffin»im,acqnando&  quomodo 
ficri  pofficprolixc  docct  i.thfertutt.  yy. 
inde  eciamEmcricumRofliacti  frMX.U' 

Qua:ricurponO}fiqoitadvmim  ter- 
jniniim  i  liiperiorc  &  infcriore  iudice 
dtatus  fuerit,vbilciiftcre  debeat.'  Di- 
ftinguunt  luris  noiln  Interpp.iioc  mo- 
do,fiis,  (^uidtatmeftad  mferioiem 
IMdifCW  «  it  in  eundem  diem  dtetuc  k 
/  maiori  auditorio  &  (upcnorc  iudice  , 
impune  non  parcat  primac  cicationi , 
ied  Icquacur  iudiccm  inaiorcm ,  fi  mo- 
■domaiof  index  habeac  iramcdiaiam  ia- 
dfi^onem  in  fubie&um  inferiorima- 
^ftrami  &  minor  magiftratus  in  caufa 
fortallis  auili,  m^ior  vcro  &  fupcaor 
in  can&  dmiiidl  diCL  Ethoceft» 
quod  Paulus  fcribit  in  U(g.S44^j^dfWt 
miicdtd.  Isquiad  maius  auditoriumvo- 
oacus  dk»  k  litcm  inchoatam  de^niic, 
contnmaK  non  vidBinb  Qnpdfivcro 
jmains  fitaadiipriwm»  <jpoA  non  pofltc 

.  adiriimmediatc,  quodque  non  exerce- 
at  iurifdi&ioncm  in  iubiedos  ,  nifi  via 
itppellationis ,  &iudex  appellarionis  d- 
«ecincnndem  diem  >  qnoabiniiari- 
40K  indice  dtaretur ,  is  deberet  infe- 

-  dori  indid  patere  «  &non  QtfedO' 


<^d  fi  quis  ad  enndaii  tgfmiiBiw 

diuerfis  vocetur  iudidbiis  «pazem  iu- 

tiiciidhonera  habcntibus ,  ei  qui  prius  ci- 
tarit  parere  debct  &ad  eius  cribunal  vc- 


mre ,  quoniam  is  ,iqaiiam  .  ^  

ciai^abalbsoGHiiHieaonpoic&  4a& 


Cltari  debentoranes,  quorum  inter-^ 
eft,  quonimquc  caula 'agitur.  ^Jca 
Paulusin  iL-#7.J^</f  retudic.  De  vno  (]ttoqti$ 
ait,  negotio,  pr^t/entthu  omntbm  quos  canr 
fk  conttHfft ,  anfiMr»  tftntt  r  ^bm  mmi 
uuSttttum  inter  pr^fentei  tanttim  tentt.  Ec  - 
Vlpianus  in /L5y.|^(/<  4(/fl^f.  adadoptio- 
nem  vult  dtari  eos ,  qui  iaedi  poflcni  pet 
adoprionem.  Vnde  rede  CkL  hancex^ 
tmxetunc  regulara ,  qaando  can&  cer« 
tam  conccrnit  perlbnam ,  qua:  ex  coa^ftu 
Lxdi  poiTct ,  tum  cara  nominatun  cile  d- 
tandam.  r  ' 

Quidvetofidcacanonlnciit/  Re-QilSi-iJ 
(ponSec  author  noftcr  fcntcnri.im  ipio-^yf«'«» 
iurc  nullius  cffe  momenci:  cuius  rano'*''"'^''* 
pcripicua  cft :  nam  dtatio  cft  prijiapi-JV  *f** 
umiudioij  lubftuiciale&  fimdafiientttmf^'^^ 
proceflEa$»itavtiudex  neque  in  iudican-  ""^" 
do,  neque  exequcndo  ccncare  debcat ''''^'f^'*. 
quicquam,nifivtraqucparcc  duta$./«.***^' 
Litfamjtm.Bt^m.  Eo  igimcondflb, 
reliqQaomniaimUinseflemonwiitifCon 
icquens  eft. 

Nonobftac  huic  LJape  Sj. jf.de  re  m- 
dicatd  vbinon  crant  dtari  ,nec  prxfen- 
tcs  hi,  quos  negodum  conrigerat ,  nem- 
pe  procedcbacur  con  1 1  hzrcdem  dc  edt 
plures  hercdcs ,  niliibminiistamenien- 
tcntiavaluit- 

Rjcfpondcc  enim  GloHa;  omnesdc- 
bcre  dtari,quos  ncgodumzque  prind- 
paliterooiiceinit:iniL/;/&^negociii  he- 
redescontigiftcquidcm,lednon  omnes 
acqaaHter,vt  qui  non  impctcrjcntur:  ilc  <k: 
cun^empcor  unju;cuair  circa  rcai  empta, 
hoc  nqgodum  contin^t  cdam  vendito-^ 
cl»6dininiispcincipahcer  &yaccellum» 
Mm  &  qu»* 
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Xj^-  VOLVMINIS    I.  DlSPYTATlONIS  IV.  ' 

quapropc^c  fufficic  cmpcocem  cicacij21an  prxlcns  &  cicacus  aon  poceft  impedite ' 

mimij,47»  aftum,redeciiatiooniitciciiffiqujacelEit 

Qnpddlencencialacancpropaiceab-  tado&finis  cicationis. 
icntc&nonciMra,vtrum  adhucfenten-      Idcm  dicendii  cftfiprrrfcnsnihilpof^ 

tia  iplb  iure  cric  nuUa  f  Aifirnut  Aucor  ilc  alicgare  pro  lui  dctenlione,  de  eoqi  lu- . 

ni^ttr  *  iecntus  lafoiiem  6c  AlexanK  didceceoconfle^nam&faoccaittcicaiv>. 

drum.  dosnonectc ;  oim  qoia pcxlens  a^hmn 

Sed  conrraria  (cntcntia  v i Jcmr  cftc  ve-  impcdire  non  potcft:  tamqula.GicacioiliS'  « 

rior,quod  vidchcct  Koc  colu  lata  fenren-  fims  Sc  vfiis  dchcic. 
tia,  pro  r^o  non  cicaco  >  non  fic  nidlms      Sunt&alij  caias>quibtts  cicatio  fieci 

momentisiedfiibfiftaciquoniameaien-  noadebectdeqinfaas  uA»ia'tbef!  I.  dif> 

tentianenio  eftfaefiiSa  ncc  indcfcnfiis  &  cctur. 

inaudicus  inique  condcranatus  eft ,  qux       Cxterum  cirarc  &:  in  iudiciimi  vocarc  jjf^^ 

fatio  pcincipilis  cft ,  cuc  vcraqs  pacs  cuari  non  quofuis  muiftindtc  liccc  i  exdpiun- 

defaea^iationeicaqihaedeficienceinpco  curenim  ^ixdam  pedbnacquae  edido 

pofitoofiijdiccndumeftquodvaleaclen'  pnecorisinius  vocari  pcohibcnmr.  H^f 

ientij,omilIj  eriaracitationc,  quidnam  rum  autcm  pcrfonarum  duo  funt  ordi- 

vcrodictndumlueocatu,quo  cirandus  ncs:vnuscllcocum,quosadccmpus iii. 

um  pra.Icns  eftin  iudicio,  vcrumadeam  tocttmvocaripra?corvecac,caiesluntnia<^ 

quoq;caufiim,adquamdcams  non  cft,  giftiaCuspopiiliRomani^qaandiumag^. 

rcfpondcrc  cogcndilsfityCJ^oittifiipcaia  ivatu  fimguntur ;  iremque  illi^quialiquo 

tbif.ylit.I)  vbt  ndc.  neccd&rio  ncgorio  impcdiuntur,quomi- . 

lUudverumcitquodiihabfentescita-  nusidhQnefteonuccere  poflinc^vcfunc». 

d  nondefacancquiaAum  impcdirc  pra:-  qui vKMemdacirtqacnubit^qm  funus » 

fentes  ncqueunt,qu>-c  rcgula  tundaturin  ramiliareprolequitui&alij  nonnulli,qui 

Li.^.j.ff.  de  fidtuanimifr.  liber..  vbi  iraVl-  cnumcrannir  in  /.2./. &4.ff.  de  mm  voc. 

pianus  :  lUud  videaum  vtrum  frdfctttts  aiccrordoeftcorum,quospr2ecorconce- 

tjft  dtient ,  fifi  lAtnMtetk  dieseferum ,  m  dicquideininsvoca^ifidndafacerqiiam 

jae  non.  It  cum  imitk  ilUt  ^•^Sotf  hnd  ipeaaIipcrmiflttino»quo  nmnero  fimt. 

propter  ittmtUem  iuUiti ,  vrifiw  etuontir  parentcs,patronus,parrona  Jibcri,  parcn 

ftn  ibw.  '  tespatronipatxona;uc,dcquibusm^4^ 

Eodcmquc  percinet  edam  & Jtq.jf.de  m mvee^ 
V§Jm^  in  qua Vlpianus :     f^eB  imitu      De  hoc  poftcri<»tiocdmepritts  in  prx-  ^ 

alsenare  ,  mtiho  ma^ts  &  tgiiorjtutbti!.  lcnti  rhctl  noftra  Ancor  traCbat ;  ied  maie  Vy^^^ 

Quac  regula,  crlldc  alicnauonc  lu  con-  &  animadncrtcndo  crrorc  magiftratus  ^^"^lT/ 

ccpca  ,  obparuatcm  r.i;iicn  rationis  ad  populiRomaniineumocdijiemcollocac  ^'^'^ff. 

aUnmqaemnbaAumporngidebecfic».  camconikecillos,diaMitemagiftram,in  ^*^^  ^ 

vc  qui  adin  inuico  aliquo ,  nen  poifit»  itts.  Bdane  vocaci  noD  ncde.  Sed  tamen 

idcmquoque  codcm  ignorantecelcbra-  ordmera  ipiius  lcquentes  ,  videamus 

ri&  peragi  queat:  cum  fruftra  reqmre-  quare  hoc  cdido  praccons  confticucum 

JCiurprr&idaeias,aiiaspr^fendciiullii&  VKmBcieqM&a^ 

forcccffcfhis.  G4>idebeac^ 

Er  (ane  cum  ciratioad  huncpotifTimu       Er,fi  de  ratione,  ob  quam  magiftratus. 

cffcdum  neceilana  lit ,  vt  is ,  qui  hia  in-  Roniam  in  ius  vocan  no  potuennr,  qux- 

ccrcllc  putauenc,  comparcrc,  fcqj  defcn-  ncur^ue  iine  dubio,&  non  alia:,reddi  de- 

darcpoftit  A£#7<AiviMifeaM.  Igicurfi  bCi^quodvk!elicec«luiliciicacadued»f 

dum 
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riumpro{«a«iclioniafe  in  iusvocaredc,  fm&  'vAtn  m  CMremm  4aa»  Nec  idem 
obconocoIloa(ieuni,qiiiiiisdidur*eTac  dilTimubc  Paulus  in  hgi  4t.ffde  imBf. 

penrahere:  hocautccumnon  exigiucu  Mitgifirutm,  mquicns,  qu$  anno  cum  im- 
ignominiaeiretconiundu,ideoncdigiu»  fcrio  funt,  neque  proprum  ,  rie^jne  tonini , 
cas  &  aucoritas  magiftracus  pcr  hoccoa>  qu«tum  tuteLm  vel  turam  ^eru/it ,  caufim 
■eUececur,noluicpiaecor6osiniiisdiuice  i»ki£a$fd4^giKd$ » veldtfendemh fi^men' 
officioillonim,  vocari,quin&ideovoca-  to.  Stmul  M  Vin  mdg!(lr.uus  exierit 
riprohibentur,  quiacumin  ncqociispu-  nm  ipfe  tantum  aduer/iu  teoifuos,  ftd  et^ 
blius  expcdiendis  eiienc  occuuacij  nc  for-  mw  aduerfuf  ifjgs  Ittem  imentare  tm  f-tfquc 
taflbK  «li^ne  iicgociori!iftorum  nub*  09* 

ximctlrduflirum  auocarcncur,veI  impedi-  Ecoe  vcerque  ccxtus  nugiftrAtu.quoad 
rentur,  vifiim  fuit  c  re  pubUca  ellc,  vchoc  magpftnvus  eft ,  in  ius  vocare  prohibcns, 
a^fiijicmviauc offici)  dilfcrrccur.  de  eo  loquicur  magiftracu ,  qui cum  im- 

A|ep0djcdemquequodper(bnisiiuin£-  perio  eft ,  qui  aliquem  coerccrc  poceft^ 
ti)04iidebcaciir  reoecencia  &  honor  a  iub-  Atqui  mioor  non  eft cum  im|>erio,(um- . 
^it^tiqui  non  panim  ignomioioia  i(Uiii  moiolicec  ifto,quodincoercicioneprae- 
ius  vocationclarderctur.  cipue  conrpicitur,  hiceciam  in  Iegej2.ff, 

Nechoccummagnainiuriapriuatoru  de  tnmr.  diiercc  dUUnguicur  mccr  maio- 
GOnidi|<ftiiiiiefleviiieccir,fiquidem,depo-  cem  8c  mtnoiem  magiftrarum ;  &  ille  j 
ficom^g^fi^acu,  y>iis> qui  adionem  & pe«  prohibecuc  vocarii  hic  vero  vocori  con-  * 
cicionem  aduerms  magiftratiun  habcnr,  ccditur,  dum  ica  illic  Vlpianus  icribir: 
&culcasf^endi{uumque  iniudidopecie-  lHecmagiftratibiu  UcetaltqiudmmriQfe  fute- 
qnep#p{iW3e4itar L^&.ff.dtmfy*    ,       n:fi  qutd  igitur  ptr  hmmm fumt  niagi- 

Ho4tewkcam  magifttamspleriqtte  jfr/tfw  vtl  quafi  ftmmm,  telfidiicu  ma- 
fincperpetui,  pcrmictitUTjduranteetiam  gi^lratus ,  imururum  potefi  conuenirt ;  /ed 
ma^jiftracucorum.iniuscosvocarcquu  vtrum  pofito  nugtfiratu,  an  vero  &  quan- 
nimi^iniquumrorcc  ^rohiberi  inpcrpe*  diu  eH  m  magtpatu  y  fci  vertm  efi  ,fi  ie 
tuumfiibdiCD«»vetpcnucosadueriusina-  mtgfitam efi,  fmfin* frmidemim  vets-  \ 
giftracum  s^cre&ius  fuum  per(equi}  d>-  rinen  potefi :  expedatuiumquMd  magHha- 
dcoque  rebus  Hiis  priuari,  iure  luo  vti  tu  abeat  •  qusd  jt  ex  nihtoribus  magiihati' 
proluberi,  fi^  nugillratui  pcr  hoc  occa-  but  trit ,  id  eft,  qui fine  mpeno  attt  pjte- 
nonem  pffidg^Hd^aafim  pcin^  bo-  fim  fimtmj^firntm;  &m  tpfo  mag:nr4» 
mditipiendi,rpoliandi/debicUmquepri-  t»  pefis  eet  tenmfk   .  '  ^ 

uatis  negandi,  illolquc  iniuria,  prohibi-         Cxccrum  quod  di<£tum  cft  ,  raa- 
cUfafEciaidu  Qbieruandum  aucem  eft>  lores  magiftracus  non  pofte  in  ius  vq? 
idqupdcaucumeftedido,nonpoiIems^  cati ,  antequam  maffftratnm  dcpofiifr ; 
gpmii^nffl ,  durance  eius  ofBcio,  in  ius  rinc ,  hoc  ad  dehda»  ^maeiifamibus  iii. . 
VOdli,  ad  magiftramm  duncaxac  maio-  officio  commilla  ,  ncgac  Aucor  exten- 
nqills^dlare,  ad  minoremmagiftratum   dendumcllc;  &  idco eos  proprcr  Jcli- 
RnftniyP.  non  efte  extendendum.  Id  dum  in  ofKcio  commiirum ,  duiMucc 
€jmiS9\pdmi iofcy t. ff.iemmfmmidt  adfanc iplbrQm  magiftracir,  in  ins  vo*. 
UISblcrf>Kurc  (ignincac  his  verbis:  Inim  cui  polfc  ftatuic  :  nicicur  primo  lege^. 
yecari  non  tportet  neque  Confutem  neque  ad  L  lul.  Reperund.  vbi  inh.rc  vci  b.ilm- 
Pr^^e^m»*  ne^  fratmm»  neqiu  Pro--  pcracores  icribunc :  lubentm  atque  borta- 
imjUem,  mfm  tMne  mt^me ,  qut  Mwr,vr  fi  quit  ferte  UmMtm» ,  deai- 

Mih} 


norum  dutmuslthttordmu  a  iuJicefiteritd' 
liqud  r4fi9ne  c§iuujfm  yfi  tpkfatn»dm 
ftu^  4i  mn  fententum  ,  qKk  ftmm 
iftl  ptci9  remifam,  rel  rttio  cripiditMtiiin- 
geU*m .  fi  quif  poftrvno  quAcnruptc  decau- 
Jd  imfrehan  tuduem  potuerit  fnhntiif 
^^ikiuf^mt  -  ,  vel  ftfi  udmMfir^- 
fynem  iefofitm  in  fubltcumfrodeat,  cri- 
fnen  defcrat  y  deUtum  upfrobet,  cumfr^- 
kuuerit  &vtSerium  refertdturut  &  glurim* 
-Eccehic,  grian*  AafanBeaAmnilharibne 

JiceciiMgiflxttiimcslegie  Inltttepetiiii- 

darum  conucnirc. 

Idcm  probari  vidctur  Niidt  96.  caf  4. 
vcoias  haec  funt  vtrbt  t  ^  umm  tmtigt- 
iritepimim  n^Ortrum  fithitatrum  A  iffi 
(UriJIhno  prcumcit  iudtce  Uii,  tubemm  eum 
/,  adire  faniiifsimum  tlim  ctuttatii  tfiftofum 
^  iffum  iudtcare  inter  cUriftimm  iSimfrf 
mmkMitm  &  tm  ftifmttm  lutb  ak 
Mo.  'Etfiquilem  cimtigerit  iudtcem  legitime 
<>-  iuHe  tudtcari  k  ftnilifunw  Ept/lopo  ;  fa- 
Siifacere  eum  ommbm  modu  ,  et  qu  mter  - 
fetUOt  ttdmjm-mit:  Si  nn  r^iamrit 
iuiex  hoc  dgm  &  ftrmmitdd  if/k  tir, 
fi  quidem  inuenerimm  qtita  trtf!e  &  fecun- 
4um  Uges  aditm  a  fan£lifsimo  Ififofo  ,  ea 
^  tfndtmmitm  efi ,  non  fecit :  Kmufiimii 
mn  fAA fiKffbc^t  praapimmy  qummfd 
dOet  mdkmtffti^iffm  uffrimmH- 
feritur. 

£x  kis  tcxcibus  vulgo  opinanciir  io* 
sk  iiicerpieces»  quos  8c  ipfos  (eqnicor 
JtiatOt  noftcr,  in  delidis  c  J:di!m  prx- 
xoris  ,""magiftratus  in  ius  vocin  prolii- 
bcncisj  locum  non  hoberc;  lcd  ni&gra- 
uicer  aaaec£«ir  leg.  32.  ff.  dt  mm,  <niins 
verba  fupra  teciinimim  \  vbi  expreflis 
veibis  ouenditur ,  maiorcs  magiilr.mis 
non  poHe  iniasvocaii,ii  alicuiiuiurtam 
ctfbccrtnc ,  qoandki  tiddicet  ip&nmi 
duracofHdumXtqnodedi^m  prxtoris 
ad  deli(SbpeKaiiec,pedjHoaeibio(kii4ic 
Vlpianus. 

Nec  refraganir  nuKnopere  d,^,4, 
Cmtitg,  M  r^etM^d.  ^uinir  eoin  dt 
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eo  magiftraru ,  qui  pecuniam  acceperar» 
vt  finiendam  pid  dbnte  ferret.  (^Kxt 

crimcn  hutafraodieft,  vtpropicr  i 
ab  oBido  rcmoueatur  L6.ff.ad  leg.  luL 
nfetmuL  Ac  quibuscx  delidis  ma^ibrai- 
ttts  ab  offidoc^Aouecipoceft,  exiii3era 
qtuxpie  diusuice  m^ftnttu  &  admiiii- 
ftr.uione,in  tus  vocari  poreft.  Iafbn.in 
leg.  j.ff,  de  m  lus  vocando.  Idcm  quoque  ad 
VmKMmH.cap.  4.  rclpondendiimvido- 
tnr ;  Etenim  irx^.  1^4,0.  dtf^.  ian- 
cicjni  cft ,  vt  li  quis quacunqnc  dc caula 
improbum  iudicem  pofllt  dcmonftrare, 
isadmimftratione  durante  eum  deferre 
debea^qiioisrenioiieripoffit:AtquiiB 
d.  HmidL  H  u^.^  agicDr  dc  iudice  impro- 
bo,  qui  poteftate  libiconcelTaabutcba- 
cur,  neciuftitiamadminift£abat,verum 
partcm  litigaiicemlaedeceftadeb«t,iai^ 
qnamfentcntiamin  iplamfcraido.  Al 
propo(irum  igiturnccifta  Noucllacon- 
Iticiirio  pcrrmcr,fedregul.'iiftr.,quodma-  • 
gillr.icus ,  duraiitc  magiftratu ,  lu  lus  vo- 
cari  non  polfic»  gcneialKerinteiligidC' 
bct ,  Huc  ex  contra^ibus ,  fiuc  cx  deli- 
£i\s  conucnicndus  fit;  h  qua  cxciniiur 
dclidum  Dropter  quod  tcmoucriaoof- 
ficiopofinL 

Ab  eademT^nlMxcipiciir  i^pioqHlA* 
(ftio ,  quar  rcmpore  eftct  pcrirura:  Ivcc  c-* 
nim,vt  ralualic  priuato,uiltituipoc€ftad- 
nei^  magiftraturo,  dniameoffido  tM* 
mmfdetftjfmfid, 

E>;cipirnrqr!oqtic  c.iflts  qno  quid  con- 
traiunldidtioncm  lupcrions  faciuntmS 
cuncdurante  eciam  officiocoucmripoi^ 
£inc  Lft  i^fdUtitmfi  dttffdbit, 

Sccundum  ordinem  illorum,cHii  prd' 
hibcnrur  in  ius  vocari ,  dixi  cfTc  illorum, 
qui  imc  vcnia  przEori  s  m  ms  vocari  pro- 
]ubeiiciir»veiittvcto  mpectatt»  vociii 
podniic.l>ehisinipnecor  edidc:  fartnm 
fem ,  patronum ,  patronam ,  lHeros,  parentet 
futront  patrtud  lu  uu  finefermtfiu  met  M 
fmvtmt. 
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-|^ribnaSj(^iubusi:cue£cmdcbccur,pcr-     aon  fic  ^ublarum  ied  caimuum  vi^ 
nncir,<k>c«I^utModkftinusin  /./y./<i<  geoc 

^nrm4(/.£cm.cos,<|uifmevcnia&;per-  ficenimcnroTunpfiofiiSitiluectncp^ 

milfii  liumfmotliperfotusjin  iusvocauc-     rentes  5i:patroni,alii(qucquibuscicbc— 
njudaturajStio pqnalis  quinquagmiaAUr     tur  honor  &  rcucrciuia,  n\  uis  vocari,r;;- 
tcoauxi/j2.ffMmmvocMd.  .  \  ciononiblumiilacrac,(^uodjLniuaolitta 
Q  Vcnnn  vero  hocediAiim  edsunnum    &Eaicseittix  iflis  petibms  «ieGlue  co» 

^jj^g^^w  vigeac&  in  vfu  ilc,an  vccoho<lie£tfiibkr  cnrium,  eas  priiM  w  amoricace,violcnccc 
ajjljfii  f  ^**"^»"^"  conucnit  inter  Dd.  obtorto  collo  in  ius  rapcrc ;  fcd  cna  quia^ 

dtrionvo        <l"''i^""^  Autor  noltcr  (lituitillud  .prxcaucndumcrat^netortailisliuiuimo» 
>  ^  iiodie  non  ampiius  priuilcgij  fingulaeis    dipedbiUBfimio&iAioiieiiiic  ianccal^ 

m  fa^  l*yo>hlbcri>ied  communc  omnib*  cflc*,  qua  Jama.£i{gpllaccnir  pttcncum  acque 

^j^-itavt  ncmineiTi  fine  pcrnnlTu  ludicisin  patronorum ,  pulfarcntur  &  conucni  - 

'"V^^  msvocarc  liccac.  Hmcctia  cxiilmutin-^  rentur  ieg.io.§  u.ff.  de  mius  vt  and.  vbi 

Kt  bcdit  ^^^^  ^  iupeuucuas  dle  qmeftioncs  i>  icaVipianus :  Brttoraum  iusnifi  fermifm 

i^g^  ^>  vcmmvafalliiKkwninnm,  diicipUi>  mt§  m^metifirHugimtmmt/i,fifi^ 

•r'*'*'    ius  prsBcepcorcm  ,  priuignosnoitercam  mofii  aSio  tunfitt  vtlpu  ioremnonfiggiKdt: 

finc  venia  m.iqillranis  vocarc  pofnt  ?  Ex  quibus  vcrbis  luculenter  iane  patec,. 

atquc  i;a:c  tcticciuu  a  plmmus  mnsm-  quod  prxcipuacauia  edrciifucnt»  ncta» 

.texprecibus  recepca  &  nouiieivi^Viil<-  mo&aaaoae  petenmoiriUik  qcuBuaie^ 

<fy>jyohe4efa^  '  iiomiajhonQc&graKicuclo  deheiicac. 

'•      ♦  quippc  celGnce  X  pcrmiCDC  prartoc 

'   llati(mes,q^iibusmoucntur>ytfic(bu  vocare.  Atquicacioneiik&caulaadhua 

tnSclue  (unc  r.  Cdlance  cauia  priuilegij,  hodie  dnxanc^duhium  nullum  dSkpo^ 

cedateciampriuil^iu,  8c nil}iaca.radonc  teft,  qum  edidnm i&idetiamimm  diir 

diipvififionis,  ipiaqucuj;  dilpofitio  fubla.-  rct. 

tacllc.  :.  licrni.  Atquiratio,  obqu.-in-ift-         i.  Etlaneii/peciafis  iftavcniarimpc^ 

ncfixiguiari  venu&pecimilumagiilrac*  crariQ  in  citarionc  pra:didarum  perib» 

olim  inicM  non  powBmtpcaedidl;  pcrlb-  nacum  fiihlata  eflec  >  ^querctur  quodi 

•tevocui^pomctatiavicJecaiibinius  ine|^  quaeficnm  fuifl^  &  difcepcacum! 

«QCUidiiationc  oliravfir4ta,dc  quafiapra.  in  Camcra  Impcriali,vtrum  vafallus  do^ 

inriii^/.n(mniiuidi<:i^mntuic;quamho-  mumm  liae  venia  mdius  m  ms  voca- 

-  dieiubbtam  ede  maiiifeftiflimmneft,ac  ce  poflk :  atqui  hoc  acriclet  difpncacnmi 

iociiis(jecmanicpia]dsedoccc:  isu/eOr-  fuiitc  in  Camera  Impcriali  ccftanmr 

dmat.  Cam.p4rr.t.  tit.  22.  i^Acccdir  quod  Myjifingcr  4.  obferuat.  pj.  &:  Andr.  GaiL 

'    cmnhodienemopoilic  Gne  permiiiiidc  de  fifft.  cap.  is.  numtr.  4-  igicur  ne  fru>> 

aucoricatc  magiilr^cus  in  ius  vocari,  vt  ftra  &  inepca  difccpao  iibi  fiiicepra  il^ 

modolbicoftaiiunt,  lequececiii^adLis  admittcndum  crir ,  hodie  adhuc  iftam 

pcrfcinasduplici  vcnie  impctrationc  op*  ipeculcm  venift  impetfittiQliem  loaUBi 

ciIc,quo  lcgiciinc  fuit  vocafs^vna  ex  iurd  haberc. 

comuni,aIccEa  vero  expriujicgioiingu-        Neclianc  icucaHiam  cucrcunc  qax: 

Ip:atqmhocab(utdiim;ergo&iiIud^  Antocnofter  ptocomEazttadducicopir 

GECcrum.4nihi  iempec  viia  eft  con-  uionc ;  Primo  qyippe  iam  cum  (arisfiiaia 

mriafenrcnriavcrior,  quodfcilicctedi-  eft,  dumoficnuim  fliit ,quodnonfblai- 

^huniftudpc^corisdc  parenabus  &pa'  fta  vioicnu  inms^vocano  incauiafue- 

ttQOttiiiieigGaj&jfriu&iiQavocniaiii»  '  nt  qnod  ofimiioapotuetiocperibfMr 
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quibus  reiiercntu  fucrit  dcbit.xin  ius  vo- 
cari,  fed  &  alia  fubflierit  ratio  t^ux  et- 
lammiin  obtineae. 

Et  profcdto  planc  mihi  pcrfiiafum  ha- 
'bcojcdidum  iltud  pnrrori';  dcvcniaim- 
perraiida  ad  violentam  i»  lus  dudio  - 
ncm ,  ftu  raprionem  non  pcrtinuiflcfi 
(ed  ad  eam  wam  ,  qux  fa^ta  fiierir  an- 
toritaicmagiftrarus,  iic  \  t  iila:  pcrfonq, 
■quibus  rcucrcntia  dcberur ,  m  ius  ra- 
pi  plancnon  potucrint,  prohibentepic- 
tacc  &gradmdinc  j  amorititc  vero  ma- 
gifttanis  voca^potiierint,fcd \n,  C\  prius 
Ipecialis  huius  vcnia  Jl  pra*torc  hici  ir  im- 

Sctraia,  Vt  ita  ftatuam,his  argumcncii)  ad- 
ucor. 

I.  Quia  Vlpianus  vctln  haec  ptaeto- 

ris  in  ius  iiifi  pcrmifTu  mco  nc  c]uis  vo- 
cet  intcrprcccns,  ait  permilhirum  elle 
prxtorem  fi  famoia  a<iiio  non  Iit ,  vcl 
^ndorem  non  fiiggillct  qua  patronus 
conucnitur  le^e  lo.  §.  n.ff.  boc.  tit.  Atqui 
'fi  cdKfli  vcrba  de  violcnta  vocatione  ac- 
cipienda  ellent ,  non  pcrnuttcretur  ita 
irocareparcnrcs  &patronos*  etfi  a£Ho  h' 
mo&.noncflet.  a.  QuiaPanlnsait,  ccf^ 
farc  pccnam  cdi(ftij  quando  pocnirucnt  li- 
bertum  &  adioncm  renulcrit  L  n.ff.  de m 
irnvM.  Atquinpacronusviolenter&ob- 
torco  coKo  k  liberto  iniusciletrapcus&- 
pcrduihis,  non  rcmirtcrctur  ciailioob 
Iblam  pa-nitcntiam.  3.  Quia  cclf^t  cdi- 
dVura ,  li  patronus  non  inuitus  vocatus  lit 
Alit.  At  quomodo  noninuitusvbcatus 
teHet,  qui  violaitcr ,  obtono  coUo>in  ius 
abreptus  fiicrit?  4.  Quin  etiam  pnrtor 
taunqium  pcrmitcct  violcncer  ita  in  ius 
Vocare  parcntem&pacronum,cnmhoc 
tetremamimpietatemacingradtudinem 
Liperct. 

Quare  longe  vcrius  cllc  opinor ,  quod 
cdidhtmad  cam  citationem  &  iniusvo- 
cationcm  pertineac ,  quae  6at  antocicate 
magiftratus.ficut  ca  non  potueritcitari  fi- 
nc  ipcciah  veniae  impetrauone  pacronus 
velpareus. 
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Igiturncc hodie  idfieripoflit,  fiiblaCil 
ctiam  reali  ifta  violcntacitanone. 

Ad  alteram  atgumendmi  itSpotM 
tur ,  etfi  hodie  non  requiratur  vt  ^reile  ^ 
veniam  petat,  qui  ciufmodi  pedbnas  in 
ius  vocaripoftulaii  neccUarium  tamen  eC- 
ie,vtpcrtonx  qualitacemtnlflidlo  itaiu- 
dictdeicribar,  vt  ipficonflace  poffic,eam 
ex  illaaim  cflc  numcro  qux  temerc  in  ius 
vocari  non  polfunt ,  nec  famofi  adho- 
ne  pulfari  ac  cOnueniri  qucunt ,  vtque 
fimnnatim  comconecfiam  enaciet ,  vt 
iudid  appaccac  ,  qna  adibne  v&cns 
•fit. 

Quac  defcriptio  6c  cnarrario  pro  vc- 
niaepcticbnehabcbiturrquodfimffimn- 
lata  peclbnc  qualiratc ,  obquamedi^ 

pra^toris  fincvcniain  ius  vociri  prohibe- 
tur,  cirationcm  impetrct ,  ik  perlonam  il- 
lam  in  ius  vocari  £idat,  dubitan  nonpo- 
teft,  quin  adhucedidi-paniavigeac^ij. 
d./.ic.i.  u.jfJemiusv9f.Qifdui&ea.AasoiL 
dijp.^.  dut'.]'ii!te!un. 

Quparca  quarftioncs  iflar ,  vtrum  Va- 
£dlusdominum ,  diiapulus  prxccptore» 
priuignns  noueccani»  vcnia  non  impccia- 
ta,  in  ius  vocarc  queant.^non  fimt  inutilcs 
nec  otiof  q  f  cd  diLgenri  difcui£onc  digni^ 
finue. 

■  Etquidcm ,  quod  ?A  primam  quaEftio-  Qo.  l€» 
nc,  annc  V  itk-liccr  v.iLillu<:  fincvcniarim-  Anvdfkl-  ' 
pctrationcdomnnim  fcudi,  fiuefeniorc/w  pof^:t 
fuuminiusnnpunevocarcpoflit,  noexi-  dmmk 
guamparicncdifficttlcacem.  -  WMMxn 
Non  enim  defimc  qui  cxiftinienc,vaGil-yEi</M 
lum  citra  vcnix  impetr.itionem  domi-  y^Ulftt 
num  (uiim  in  ms  vocarc  poilc  Mynfing. 
4.  obferuut.  92.  GaiL  deptgnerat.  obferiut.  //. 
Mttn,  4  Fachin.  to.  coHtrm  ^o.  Vult. itfcept* 
fol  I.  c~  tra^l,ftud.lth.i  cap.to.ti.  12.  Borcholr. 
defeud  cap.ion.iS.Zaii\mA  ^^HdUsdnfia, 
ieaStonib. 

'  I.  Qma  neqnein  cdido  prartorisde 

in  ius  voctndo  dominus  feudi  illis  annu- 
mcracurpcrfoms ,  qux  fine  vcnia  magi- 
ftratu^  vocari  ncqucuiit  3  ncque  vipiam  in 

ince 
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1urc  fcudali  finc  venia  in  ius  vocari  prohi-  tnjine  /i.i.FrW.Et  quidc  iurc  n.itiuq  &  na- 

biiui  icguur.  DiccnJuiu  igicur  quod  line  turalitacionc,qua:  ^  bencficiariis  rcquirtt 

.vaijamagi(bilmdkke.&impiincinim  grAciniflinefnergabendadoccsilrj.^/.^- 

fiMuipofllc  r^^r^  XimfiibSt,  Di^^  difOit»  imdh 

2.  Acccdirquod  rcgulalir,  quemuis,  .Me, 

adueriusquem adiQ  uobis compccu,iuic      2.    Qign &  racio  connderauda  eftc 

r%cciali;»wi>1iii|»cu«i<3»ife in ius vocari  diAipntforis  :eain A  /0.  i.u.fJtmktift' 

-fotfCtf^ii  qua  rcgula ,  cum  nonexcipiacur  «mJvu  cxponiciir,luecvidelicecqiiiapr«- 

dciTiitius  fcudi ,  inrciligttur  Uib  rcgul.i  caucndumficnc  p.ircnrcs  &:  p  irrom  f.i- 

cotinen.  Quod n.  a  rcgula  cxprclle  c.xcc-  mofi  alic]ua  aftionc  conucniantur  ,  quac 

pcuno  e(kM  lub  ccgula  cotincri  ccnlccur.  pudorem  illorum  (uggilla :  acqui  ncc  ^  a- 

t^^gl^gl^-^jg^^^^lij^^^^^  tiHiisvUatacionehonoremdonunilxdc- 

lum  &  libqtum  videcur  adraodum  •eflc  re, fed  eam  podns omr/bus  modi s  ccneri 

pcrfpicua  ,  quialibcrtus  ,  vrpotc  nouus  aciartamTe6bmcon(cruaredcbctf/>./.<^ 
homOimultoplusdebeacpaccono,quam  FeMd.6c  idco  non  dcbct  vllaacUono 

-Vaiallus1biiti^xtam4Ue  kpatrono  habc-  &noia,  qux  imminuete  pofl^  extftima- 

at  nouam  vitam  :  hick  (cniorenihil  nifi  ticmemac honorem  domini ,  dominum 

fcudum  :  hbcrtus  h  patrono  acceperit  conuetiire  ,  adcoquc  eadcmpl.iner.-irio, 

rcmma:ftimabilemacprcciofifl^imam,h-  ob quam parcntcs  ,  acpatronilinevenu 

-HbCccacemvidchccc :  ValaUus  veroa  Do-  in ius  vocaxinonpoinmcm  dominofeu- 

'WilttfitMt  fmjo  tcftimAilis  vfarofiru^u  diqttoqueobianec. 
duntaxat ,  &  quidem  non  gratis  ,  (cd  pro        Non  obftat  primum  contrariar  opi- 

rcruiriis,domino  pro  hoc  vlufrutlu  vicii-  nionis  fundamentum:  ramcrfi  cnim  ncqj 

fim  pra:lbndis  :  vt  proinde  muumnon  inedicko  ,  nequc  iniurc  fcuJali  cxprellc 

^^Wtoflfetttfi,  hanc  pcdtioiteih vnig  caamRrrepedaciir,qiiod  dominiis  'fcudi 

n^g6c£,c6pecerepatrcno  adicncpcc-  nopofncinhislivattUo&ieveniaTOcari» 

;  nalein  5o.aurcos,;iliiul  aiit  fir in  Valallo.  fumcictaracn  quo>!  intCT-prer.ationc  Im- 

4.   Hucdcniquc  tacic  quod ha:c il-u-  peracorumacjprudcntum ,  praecoris  edi- 

.^^icntiaik  irfii  lecqptale^iauno  Impcrii  <dumad  omnes  porrigacnr  eos ,  qu^bus 

^'dioalledo  mokis  prxiudidis  confirma-  debcturreuerencia-/.  tj.f  dcm  mraeXM* 

C.X.  Verum n.verocoiirrari.1  (^pinionc  in  cdctniusvH.  inrcrcjnos.finedubio  ,  Bc 

punftoiurisloni^ccllc  vcriorcniccnlco.  doniinus  fcudicft  :  lihficitquoqncoiiod 

^cenimnonlolumilhspcrioim,  qux'  rariocdidUindominoh.'iuUlocumiiabc- 

'flMdiftopcieioifM  wwSftwwi  icceiuen-  a^vcmodofiiitoiRennim. 

.  tur,hoctribuicnrpriuilcgium,vtnopor-        Nonobftat(camdum,  quiaarcgula 

hnt  finc  venia  prartoris  in  ius  vocari ;  fcd  ifta  cummuni  dominum  fcudi  cxcepcuro 

idem  benehdum  czceris  ^uoque vniuer-  circperlpicuc  probaium  fiiit. 
^HifttrilitfvqnibasTeuSreni&debccur :  Adtettictm&poftremamteipoinfe* 

"  Ctnefslittr»  aitModcftinus  ,  cts  perfonas  tur,nci;ariquidcmnonpofle,  quodeoi- 

ijuibits  reucrentu prdft.tnda  eU  .fwc  iiijftt pn-  dcns  lu  inrcr  libcrtum  <5^'  vaGlluni  diffe- 

tmtmmV9C4renonpofumus,L  ij.ff.  demius  rcnria,  &  idco  argumentum  a  liberroad 

fo(4md  EcGordianus  fiixibic:  edtQumde  valallum  nonprocedac :  inrerim  camcn, 

9mntmdtimmjk»nHmiiuigi0rMi$Md9-  quoad pnrfcns  ncgonum, parem cilerar- 
mves onmmo perfonM pertivct,qud>us r.atuT.i-    tionemexpr.Tdidhs  liquct :  fic  ctiamin- 

//  rdttonc  bonoT dcbetttr.  Rcucrcnn  un  m-  tcr  tibcrtum  i^cfilium  magn.am  cflcdifTe- 

ccticbcu  domuts^ a  VaiaIlo,prv- \>o^Ui:.]i  ccntuungdk' hUumad longc  maiorcm pic^ 

-  -•  •  ^  Nn  tKe» 


^Sl  VOIVMINII    r.    DlSPVTATlONIS  IV. 

Caccm  emicucUnem  &  icuercnciain  pa-  vtCMnd.  legu.  C.  ewL  ttt.  Acqui  pcxcepcecl>» 

ieiincmobftridiim><)iiamUbcnAmpir  busdebenicreiiereiuupacenia»vccxlia* 

iffono ,  nemo  negaxe  poccll ;  &  tamen.  denus  dictis patet,  lemiiciir icaqiK^iio^ 

quoad  pcxicns  Hegpdum^»  fiUus &Ubec'  priagcyoresiionpoflinrfincvciikinii» 

cus  cumparancur.  VocarL  , 
Q»        Quarncurpocrovtaimdilapithispr^-      Nccattdicadinn  ptttoDuarennm ,  r»»' 

M  46/i/-^^'F^^^^i^  ^'"^  vcniain  ius  vocace  poific/  (bondencem,verbaluriscon{uIci  Mode- 

AmnnatiuapbcctFrancifcDuarcnoM^.  Itini/wrf./.ij.  accipiendacire  dc  his  ,  qm- 

fTitce-    .#.i^co,  qui.\edidumpr.ctorisdcpca:cc-  bus  neccfficacc  lcgis  rcucrenua  prarlh- 

fttrtm  pconbus  noa  lit  conccpcum ,.  &  rdpon-  cur.qualcs  (unc par<*us  &  pacronus :  pr*- 

mim     n>o^  Ittcisconlulci  Modcftini  acdpien-  ccpcocibus  vcco ,  cadone  qoidem  nani^ 

/«f f»>  diim£tde  liiStquibas ncccfficacc  lcgis  re-  raUiuadcnce ,  rcucrenriam  efle  prxftan-- 

vuvcta  ucrcnria  pr.xftatur,  qualcs funt  p.ucns  &  dam.lld nulh  lc«;c    hcn  pr^ccipi. 
■  fMp^ftf.  pacionus  t/t.  de  obfej^  noactiamjprxcc-       Rx'^oud.  Nainimokgc  diuiiu,  legc 

*  pcor..  Nam,ccri  pra:ceptoci ,  aut  KninO''  mocali»  quaeiaquacco  prarccptodecdo- 

-    tucalis  i^uacdam  racio  &  hone  (las  fuadeac  gi  cononctui^jfficcepconbiis  qooq;  ob- 

icijcrcniiam  pr  Lftari.nuUacamcnlcgeid  lcruantiani  ,  reucrcntiam,  honorcm&: 

hc  ri  pracipitur^ucc  quiiqium  adid  mui-  piccaccm  a  dilcipulis  cxhibcri,ieucre  prz- 

uiscoj^ipudic.  dpitur,  fiiro<k»,vcconflanftcftTJieolo- 

Venimabhacfemendacomipaniccr  gorumlencentta^rarGeptinniftuddcho- 

btcrpp.  recedunt ,  Aatuuitcsquod  fine  norandis  parencibttSi»aapEC^epCQICS  CK- 

•  ^eniaiKnpollitPrarceptonniusvccari:  tcrdjndum  tfl. 

ic^  ibcobui  Menocluus  drbar.  auLc.  Cdf       Multo  miuu»  admiccendumpuco  di- 

jfM,  ^  .ftinffioncm  Autoris^  diftiiw|aeiwi'sinict 

I.  Qujaidcmhonordcbcrurpt;rce-  dwaoiicmiealcm  fle  v^wfcai. »  vt  ilh 

.  ptoril-us,fnri  parcntibus  Itg.bberto.  Dtgeft.  quidcm  in  prarccptorcn  fine  venia  excr- 

dSi«^4^ /4r.  Nam  qpaicum  ccnpeilic:  harcverononicem:  namedi- 

decilogiDncoeptum,  quod parentc&Boi>  dum  6s  non>vocaQdis4a  iuffinc  venia: 

ncmuri  mbet^omniumlacEK  icxipcaiae  prxdidis.perloiiis,aiivoeacionem  verba- 

inccrprerum  {enceniia  ,^  ad pMC^tOfCS'  lem fpcAarcpnus  fuit  of^cnfum  &  ratio 

quoqucpcrtmct.  t}uoqueil/o.f./i.idlatjsoilcndit,  quado- 

a.    Hincpsa:ccptorcmparenti  coBi-  caT)ur,tdeononpollcliucpcrmillUpra:- 

paiarividcmua  in  f.  /.  fmk.  txua^mh  toris  pcrfunasiftaivecacir  nc  Ibrtams  »- 

mm.iu»b(tt.  Etalterparensvocatur  VI-  «Slioncfamo/apuIIcHCur&conucniancoc 

pianusAiacandrilmpccacoBSgczGepmc.  pcdonae  ,  quibus  rcucrcntia  dcbeiur, 

mL4:C  d$lo(Mn,  quam  cationcm  ad  verbalcm  quoqued- 

3.  Quo  pectinet    illad  quod  prz-  tarioneropcrtinete  pcripiaram  cfti  ncc  Qu^ 
•^ccpcoresidifcipulos  iiios  crudicnces ,  di-  vcrbahtcr  igicur,ucc  rcalicer.,linepcnili^  ^lnpyi. 
^cnntur lucs FILIOS  crudicc  /.  i.  C.  dtex-  fu  nugi(lr.itus-3i  Ipcciah  vcm;E  impetca-  t^g^$ 
Httfdt  txtt^ttmu  'Quod  ii  i^cur  dilcipuU  cionc,pr«eccpturcs  mius  vocari  poiumc 
iimcfiUi&onunpKeoepCocunVjIequicuc .       Poftccmo  quzritur.anne  priuignus  ^^iy.^ jjC- 
tx  nanutt  idatDnims^qiiod  pCKGe|»iom  'iKuicrcaminias  vocaccpoi&t/Etquod^^y^ 
'fintparenrcs  luorum  cbdipulorum.  poiliclcntenciacll  plerumque:  iic  enim  fgff^ 

4.  PoOremo  quihusnaturaliiurccie-  uatuit  Alciacusad  1.2.  C.  de  tn  tt^ xofMd  nnnon 
bccur  rcucrciuja parcriia  liii  non  pollunc  Gilckcnius /n Li.CfMLeod.tit.&c  ibidc  lafon.  ,mpetf^ 
'Miocwomkkmwtalti'J>%t^'  di.mm  &quos£cctcreaal]cgvAiithornoftcr.  ttki 
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De         IVS  VlOCANDO  Et 

Pncipaum  horum  fijiidamcntum 
confiftic  in  leg.fi  mndum.jHodtc.  dt furt.vhi 
Imperator  Antonius  pcrmittit  vitricam 
in  ius  vocarc  &  famo(a  adionc  furti  con- 
ueniri :  verba  eius  (unt  ifthic :  fi  mndum 
rtm  Ttmplo  diuino  dtdtcatsm  vitriais  tuus 
fbrto  abftulit,habcs  aduerfus  eum  fiirti  a- 
dioncm.  Qupd  fi  igitur  prinignus  finc 
vcniapoteftin  ius  vocarc  vitricum  ,  cur 
non  pollct  Nouercain  quoquc  fine  venia 
vocare  ,  cum  non  videacm  minorcm  tc- 
ncrentia  debcre  vicrico ,  quam  Nouercaf . 
Et  quod  Nouercam  permilliim  fit  in  ius 
vocarcjveniaetuim  nonimpctrata  ,  pro- 
bat  dilucidc  Itx  dehu.  n.Codiceod.tft.\n  qua 
Dioclet.&  Mxximin.Dcmoftheni  m  hxc 
vcrba refcribunt :  DehitqutfiihtrAXiJfeKO' 
nercatn pupilli  tui precibus fynificss,  KtHorem 
ddi  proumcu  :  qui  ft  eam  pofitptdm  dommus 
rerum  it ,  pro  quo fuppltCM  ,  faflus  tH,altqurd 
fuTAtum  cognouerit :  non  ignorat  m  qiijdru 
plum fitrti  manijefit :  nec  mantfefit  vero  tn  du- 
pli  adionefurti  confiitiita  ,  condemnationem 
forniari.  Idcmquc  cuinccrc  conantur  pcr 
i^  Digefl  dt  inoffic.  tefiamem.  &  Ug.  lexqud 
tutores.ii.Cde ifdmimfirat  tutor. 

Addit  dcniquc  Sc  rarioncm  Alcia- 
tus  ,  quod  cale  matrimonium  (ccun- 
dum  non  fine  iniuria  lilii  contrahatur ,  vt 
mcrito  iilis  priuignus  deferrc  non  dc- 
i^eac. 

Vcruntamcn  mihi  fcmpcr  vila  cft  con- 
Tcaria  (ententia  verior  &  benignior :  cum 
cnim  iniuria  fada  Noucrcar  in  pacrcm  rc- 
dundctnaturalem/^./.§.y?«.  detnntr.  Id- 
circo  fifamoGiatlioncnouercapuilctur, 
qux  famam  eius  &  exiftimacionem  Ixdat 
aut  fuggiUet^vidctur  parcntisquoqutcx- 
iftimatio  Lcla ,  quod  ne  fiac,nouercam  in 
ius  citra  vcniam,vocarcnon  licec. 

Ec  ampUus  hoc  confirmac ,  quc»d  qu2 
reuerenctadebecurmarico  ,  eadem  quo- 
quc  dcbctur  vxorL  Ug.  t.  Codtc.de  m  ius  v$ 
(jnd.  ficjVtfipropter  reucrencum  debi- 
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tam  vocari  maritus  non  pc  ccft,  mfl  vcnia 
huius  pnusimperrata  ,  nec  vxor  vociri 
poflit<it/.  Atquipatndebctur  reueren^ 
tia,nec  is  propter  debiram  rcucrcntiam 
in  iasvocati  potcft.  Igiruretiamnoucr- 
cxdebccurrcuercntia ,  nec  iniusvocari 
poterit  fincvcnia. 

Nec  quicquamprobant  argumenta 
in contranum  adducla.  Nam  tn  d.lfinon- 
duinCodic.drfurt.  non  a^uarde  nouerca, 
fcd  de  vitrico :  atdmcrla  cft  ratio  noucr- 
ca:  &  vitricijquia  non  ficut  pater  iniuriain 
patitur pcr  noucrcam,  fiuc  couiugem  lu- 
am  ,  ita  quoque  victlTim  matcr  pati- 
tur  ijiiurum  pcr  vitricum,  §.  patitur.l.de 
iniur. 

Dcinccps ,  ccfi  dc  nouerca  loqucrerur 
iftctcxtus  ,  tamen  hoc  lolummodo  pro- 
barct ,  quod  conueiuri  queat  famolaa- 
dione>idquodanobis  non  ncgacur,  ncc 
in  controucrfiaeft;  (editademum  fumo- 
fa  adione  priuignus  fium  nouercam 
conucnire  potcrit ,  fi  priusveniaxnama- 
giflratu  impecrauit :  ita  enim  Vlpianus 
hac  dc  rc  lcribit :  Prdtorautn  ius  fiiuper- 
mtjfu  tueo.ne  quit  vocet :  Permijfurus  emm  tft, 
fifitmofA*£iiononfit ,vel pudorem  non fugtl- 
Ut,quap*tronus  conuenitur  ,  vel  parentes: 
nam  tnterdum  eitam^x  caufafamofa  vt  Pedi- 
usputatpermiueredehet  Patrommin  lus  vo- 
cart  a  ltbttto,fi eumgrauifiima  tiituiia adftcit, 
fiagellu forte  cecidtt. 

Idcm  igitur  de  reliquis  tcxribus  ha- 
bcnduiu^quibushocdunuxai  probatur, 
quodnouercapofTu  iamofa  adiionecon- 
ueniri ,  ex  quo  male  infcrtur,  crgo  ctuni 
linc  vcnia  magiftratus  ,  &  cognicione 
prarcoris  etiam  non  prarccdcnte  :  plu« 
enim  cft  in  condufioiK  quam  in  ptx- 
milGs. 

Minu»  ad  rem  facit  ratio  Aldati : 
quanquam  euim  fecundum  matrimo- 
nium  ,  rcfi>echi  primi  matrimonii  libc- 
cormn,ocuoiuni  videatur ,  quiatameii 
Nn  t  pater 
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pacer>qui  fecundum  matrimonium  iniit,.        Itcm  in  ius  vpcanprolubctur,  fjpi*" 

nihilominus patcr  cll cidcmque piecos  pud  pracoi cm  cauiamagic</.iL  7. adeoquc. 

nifailcMniiiinlioiior&LiaiClcnciade^  pars  litigans  coram  vno  aibunali ,  noni 

tur :  hacc  autem  reuaoenda.  laedezccur ,  fi  poicll  vocari  ad  al iud  tnbunal.  i.  Niii 

ipfius  vxor,  ideftnouerca ,  in  ius  hfiUo  aliudtnbunaUitco  inaius  /.  (ontra  puptl- 

vocaixtur/.dto  ucn  tamproptct  nouer-  lumff.d(re.iudtcatA  &c  dxxunus  lupra  tbeji. 

cam ,  qu.un  propccc  paticm nonconoc-  s.mftm*.  vbi oAenfiim£iii quod  vocanis- 

4cnirnoucrcamfineveniain  insvocace;.  pervnum  iudicem  >  fi  vocenv  adinaiiu. 

Scd  vtrum  ,  patre  morruo,  noucrca  tribunal ,  cogatutcompoijete  cocam  f»- 

pofnciniuslme.vcniavocah,£orroqua:-  ikriorc  ludice. 
fknci^  u.  Nili  a^  pollcrius^  inccntata  rem- 

Affimiariuaplacct plcrisqneeo>qaod  poteclletperitucaacqjicapericulum  clUt 

morruopatrcomnisafiiiutas  &:  coniun-  in  mor.i,  n..p.".  ruuc  adpoikn(ir;.iniudi- 

^lio,c]u,v  jirius intcrpriuii^nuu") ik.'iicucr-  ccm ,  qui dc huiuhuodicoi;nuurus clt a- 

cam  iiucrccikrat ,  lu  cxunda,  adcoque  6tio uc ,  vemrc  dcbct . vocacus  ie^.  fecutuL 

cuita&niciokobquam amea, yiuo patre,  fMrdp4pLiimtxbikiiikff,dii^09^^exii^ 
noucrcavocacinoiLpoOTar,fiiblaniilt. .        3.  Ecmlican&exquais,.quiiamcum 

Qii  ij>.     Sedinihicontrarianegantium  opinio  itigat,vocatur,grauior firca.exquaprius 

An  f>4tre  magisarndctjquiavidua honorem  ,  di-  vocatuscrac ;  nain tunclu'cprd:tacur al- 

mmu9.  gniiacero,d:focu,ac<loraidHnmomnia-  tenteig. Cmnmuduparaff^ aDi^tfiJcrt, 

BetMt-    quepriutlegiamaritidefudi  rerineciLJ!i»*  m^HiscanbusexcepriStiniusvoGaciiioiw 

nouercd  fi„e fj  di  senaTor  L22.S»VidmtfuiiimmafttL  porc-ft,quiapu4|catcozcni  iam  oim  caar^ 

Jine  pcr- 1  yc.de prmtl.SthoL  lama^.,         *  . 

mijfuj^e-    Qirnimo  in  priori  nucrimonio  fiarc       TcccionoapQceftin  ius  vocari,quic-  Qu.  jo. 

aalt  «I  cenlecut. ,  qaandinalceti  nuptanoneft £'  qne poblicoL  ia.Gaiil(i  publica  cransathi-  Qiemsm^ 

ms-ned-fn  CodicJttMtfmS^.  NfWf&MCjrii^^  tur  d  /..2:Quinamautcnvhiclit,non  con-)Eriibf«i 

filnto.  ftat  mccr  iuris  intcrprcrcs.  Nam  Vdalri-  equo  pte- 

j\       /\deoqucimunafadaviduxaddefun-  cus.  Zafius  ,  exccliciuiUimus  Germania:  W/to 

ftumqMoque.mafitum<pedarevidflcar,.  lucisconfiiltus-,  intelligi  aic  rcansuedUo-;  r4iv/( 

cni  proiecto  non  p.irum  forct  ignomt.»  nemequimm,  qu.vruit  in(litucaaFabio^ii£^V4 

niojum  ,  famola.  aCbone.viduauUiiamr.  m.xximo,vr  cft  apud  TicumLiuiuin  ltb.<).  vehidtci' 

conuenirt. .  Nam  inilituco  Fabu ,  equites  cransuciic-  } 

■  Ne.pn>inde.defitndHis  initiria  alfici»^  bamnrJbid.  QomdKbl  pecvcbemRb- 

tnr,ide<)pietas&graricudo,ad  quam  tiU-  inam^vtcenfcrentur,quemmocempro- 

uspcrpecuopacri ,  eciam  dcfnncVc  ,  ob-  pemodumprctcncum  i^c  omiiTInn  rcno- 

ftnngitur,prohibere videntucnouercam,,  uacit  Auguftusapud Suaon.  qui  vctebaif 

defim^  pacrc,in  lus  vocari. .  quenquam  dccrahi  auc  curbari  ab  vilis  ac- 

ca%bmbaiiiecea,dDmctan$tteberencur 

HBSOLVTlo  TRESIS.  eqaice8.£ccQmluectnn$uediofierecab'. 

.  StptHmu.  ardcHonorisinCapitoliii,  putatCuiaci- 

uspr  o  in  fici^/iiriii^rf /n  </.  ^  7.  lcgcndum 

TNruper.citacin£qaicinde)cdamGanfim«  cfleIN.GAPiTOLIVM,drIaamisRae- 
lcognofcic  l^f  a.         tk  MMrMMiA oanlai  (tirpicacur  Tribomanu  noris  de-  • 

RaciociusefUucCi  neiudcxmnncrefiio,  ccprumfiiitlc  ric,  vtdumirafcriprumcC 

rcipublic^adinodum  vtilc  &  ncceliacio^  ier,IN  CAl\accepenc,aciiraipcam  fu>- 

limgumpcdiaoir*.  .   -  'iilblN  CAV.P..' 
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Fr.Hotomajijius  s  oiferu.  21.  h.uK  lcn-  mus,  aliud  ellc  conftituendiim :  quod  (ci- 

tcntiamacconicdura  Bud^iiSL  Zalinm-  licctijiiusvocanponit.dcficiCTKevidcli-  " 

probat  ca  dc  cauia,tj»  trcccntis  antc  Fabiii  cct  in  eo  ilLi  rationcqux  facit,quominus 

anms  &  cenfura ,  dc  illa  cqiutum  rraniue-  in  ius  vocari  mFans  poflit.  Atque  ita ge- 

dio  mlliruta fijcru ,  &:  quia  Vlpiani  artacc  neraliter  comp.uatum  eft  in  iurc  noftro, 

ccndis  qujae  cqueftrcs  durallc  &  cquitcs  vt  cum  vnus  prohibctur  nominatim,reh- 

publicob  h.ibuilicdubium  non  fic :  atde  quisidconccllum  videturi/2.jf!A/tfi/(.v- 

Fabji  ifta  pon^pa,  quar  lulio  mcnic  hcbat,  bi  Paulus  fcnbit :  Cum pr^rorvnum  ex plu- 

niiUa  prortus  apud  Spartanum  Capitoii-  ribm  luJicare  vetar,cxteru  td permitnre  vi- 

num  *Sk  ciiiidcm  artatis  hilioricos  mentio  dttur. 

ijitcrpojaarur.  Et  hoC  dubio  procul  proccdit  cum  pu-  Qu,t.?  r. 

Igitur  ip(e  Hoiomannus  \'lpianum  piUi infanti.T  vcl  pubcrtati  proxinru  liabu-  Ari pupi!- 

tjriiconluicum  iji  d.ii.jj.demtuivocand.  crint  tutores :  quid  vero  ii  tuiorcs  non  li.tiohA- 

ait  ilcfcriplillc,  ijHtcquopubitcomccnfu  pu-  habucrint,vt  accidit  cum  tutor  intcfta-  betestui. 

blice  trMtfvtlntur ,  quia  ccnluscquituma-  mcnto  datus  fuent  ad  cercum  tempus,  tores^fof 

liquando  diclus  luqu.T:aliistranlucctio,  vclexccrtotcmporc,vcirubconditionc,/«f  o/.*- 

abas  probatio,alias  recognitio  cquitum  autcum  hercs  inllitutus  nondumadierit  rt&  in 

appcliata cH ,  &c  dc  hocccnluCiccro  in  hcreditatem,  antcquam  alius  a  prartorc  imvoca- 

Orat.pro  Ciuent.o.  &  Ltuiu  ttbr.29.  itcm-  conftinurur  cutor,  annc  intcrim  pupilli  rtf 

quc  Valcnus  ,Maxinius  Ubr.  2.  cup.    te-  tutorc  dcftituti,in  ius  vocari  potcrunt 

ftaiirur.  Er  pollc  cos  vocari,mulci  ophiatur^cqi 

Authori  noftro  probatur  illortim  (en-  his  quoq;  allcntitur  noftcr  autor,  ftatucs, 

tejitu,qui  ftatuunt  pcr  cum  qiii  in  diil.L^.  quod  pupilli ,  qui  infantiam  cxcclleruiit 

ec\ixo  pubhco  m  caula  publicatranluehi  cumcftcclucitarinonpollunt.  , 

diatur,intcUioihujKium,velaliumquc-  i.  Quialcgitimam  perfbnanon  habcnc 

vis,  qui  couo  pubhco  m  cauia  pubUca vc-  ftandi  m  indicio  tot.r.C  quiUgtt.perfjiarulL 

hitur :  alcbantur quippc equiiumptu  pu-  At  fruftra  in  ius  vocarctur,auc  citaretur, 

blico ,  vt  fi  quid  lubiti  ncgocii  uicidillcc,  qui  in  iudicio  ftare  non  pollct. 

muiatjscckritcr  cquis ,  quo  vellct  Impc-  z.  Quiacxprcllcin  l j4.ff,dtreiudtc.dici- 

ratores  aut  Rcipublica  qucmcunq;  nun-  tur  puj>iihim  non  cllc  contumacem ,  qui 

cmm  miccerc  pollcnt  argum.  l.fu.  ^  patri-  tutorcm  non  habes ,  iniudicio non  com- 

tncnmuni  ff.dt  iuuncribm  &  honor.  lohann.  parct.  Arqui  clle  cotumax.fi  tutorcra  har 

QoU'.\.ijiiifitU.u.  bcnspupillusinius  vocaripollct- 

LutraB.      lUis  poftrcm^,  qui  iriius vocarinon  j.  Atq;hucpcrcmerc vidctur/..zi.J^rff/» 

poftiine ,  annumcrat  Vlpiajuis  in  /. ^ff.de  lui vocand.  vbi  apercc  negatur  impubercs 

inmvtcando.  furiofum  &  infiuucm;  qui  in ius vocari poilc. 

idcirco  vocari  prohibcntur,  quia  nullum  Sunt  tamen  alii ,  qui  conrrarium  tcnc- 

■  habcntintcllcdlum  ,  nullumanimiiudir  ant,acftatuant, pupillosataripoiIe,etIi 
ciuiTi,  ncc  mtcliigcrc  pollunt ad  quid  vo-  '  tutorcs  non  habucrint.  • 

ccntur  &  num  cedere,  an  vcro  contende-  CiuTi  cnim  uuUibi  in  iurc  prohibcan- 

re  dcbcant ,  adeuq;  omnis  citationis  linis  tur  cirari,dicendu  cft  illos  citan  polIe,nec 

&  cftedus  in  his  dclicit.  mouet  q>  non  habcantlegitimaro  pcrlb- 

Et  cum  in  Ipecicac  nominatim  prohi-  nam  ftandi  in  ludicio  m.CC.  qmlegitimam 

bcacur  in  ius  vocari  iufans ,  leqiurur  in  co  ferfin.Natn  citado  regubriicr  non  iia  fie- 

pupillo,quiinfanti;imcxcclTit,&:vcIpro-  ri  lolct,  vtcitatusipiein propriapcrlbiu 

umus  infajuiff  cft  j  vel  pubcnau  pio.vi-  comparcat ,  (cd  ci  cicaio  facultas  datur  cu 

Na  3  tutorc- 
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'  tntorciniadido  compamcjncr  cnimfi 
fine  mtorc  citari  poirunr  pupilli ,  poiTunt 
aao(]f  ^inc  tutore  comparerc  in  iudicio, 
Kd  i{Mlis  dcads  cuntor  ad  Utem  dandus 
efl;,quieos  in  iudido  defcndat  /.  /.  &lj!tu 
C0d.de  in  Ittem  dandt  tutore.  quod  fi  ncc 
tutores  habeat ,  ncc  ctiaiu  curaioi  idonc-  - 
uspupilloimieniri  poffic ,  <leb£c  pcaadmi 
«ognaci  adfines  cvocariad  ddtnden- 
4Uun  pnpillum  l.^.%.i.ff  quih.exca«jismpof. 

Sic  ctiam  non  obftat  (juodcotumaccs 
non  fint  pupiili  qui  citaci  non  comparoc- 
rinc :  |unc  n.  pcrpcram  infertur ,  quod  rc- 
vocati  no  fiicrinc :  ctcnim  fi  fint  adiu- 
dicium  citati,dandus  illis  eft  curator  ad  li- 
'  ,  tcmvtmododidumfiiit,ipfiadcli^bo&, 
pcrnaconcuniadx  atiaa&xixm4J.s4* 
Ad  tcrrium  rcrpond.iiiM.non  ab(blu- 
y  ■  tcdeimpuberc!oqui,rcddcpuclI.iimpu- 
bere  j  dcindcaccipicndum  cilc  non  dc  ci- 
tacioneveHMli>wd  dedcadonercdi,<]iia 
quis ,  (pontc  (equi  nolenSjVi^S&Olbcoceo 
collo  ad  iudicem  trahirur. 
ikttd  C.         portlb  tutores,vtpoteadnuniih:a- 
torcs  &quodanimododominibononini 
'  pupillarimni2/.$.f.jlfWfr.j^</rff9X«LaSX 
Z7.ff.de  ddmhtijir  m.l  s6.^.^.ff.  defint.  no- 
mine  pupilli  citari  pofllnt  citationcver- 
bdi }  rcmter  tamen  citari  roinimc  po(^ 
fiini^aiafidsdnrumCginiqiinmforeta^ 
Uiim,]pCDpieralienum  debitaan»  vdiddi- 
^m  lure  apprchcndi  pofle. 
Quar.  ;i    Sed  nimi  ipie  pupilius  Tcaiitcr  vocari 
AnfupU-  pottrict  negat  quidem  indiftindc  hoc 
r«4l-  Treutlerus  noftor,  roocus  iiJ.jfi|frjMiMf 
fgf  (if^i  vocAtido  vbi  Caius :  nec  impubcres  pucl- 
f^i    ias,  qux  aiieno  mri  fiibiedx  cHcnt,  in  ius 
vocatepetmM!imcf^&iuiicfeiiieiMiam 
Gailiusapprobac 

Scd  mini  tamcnconrranumveru  effc 
vidctur h  mod'6  impubcrcs  proximi  fint 
|>ubcruti ,  vt  in  telligant  quid  arant ,  vt  in 
Mlbsooncumadai  ffehdum  vd  fngx  fii- 
ipicio  cadcrcporsic  m;g.  imfimmii^Jt 
^tgat  qtutxd€b£t. 
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illa  no  gcneralirer  prohibet  vocan"  impu- 
bcrcs,!cd  prohibtt  duntaxat  impubcrcs 
puellas  vocarii  fcd  nec  eas  generaliter  vo- 
cari  prtrfiibec,  led  itsi  demum,  Ci  in  pote^ 
ftate  alterhis  Aierint  conftitutar. 

Triluirum  videlicct  hoc  eft  fimul  arta.- 
d  &  fcxui,  atque  tunc  demum ,  11  m  pote- 
fiace  patris  pudk  in^bcces  cooracucai 
(int,  quonia  hoc  cafii-pocerdiis  GQnuens» 
ri  poteft  fili^  nomine ,  nec  vUa  ncceflStas 
eftiniusvocandi  puellam,  qtuepatreh»- 
bet,in  ciiins  poteftate  eft. 

Hinc  lcilicet  coUigitur ,  quod  eam  im- 
puberc  puclUm ,  quar  in  poreftareparris 
non  eft,m  ius  vocare liccar,  dummodo,vt 
duu,proxuiiaiit  pubcrtan:at  quid  cnun 
alias  reqmrerecur»vcpaefiialidNiinilie 
fiibieda,  fi  idemin  caqaoque  «ibdnalc 
qua:  fiti  iaris  elTct. 

Aitporrbautoraarioncmrealcm  nec  Qux.jj. 
in  MvLiEHE  loatm  bdierc.  Quam  fen-  ji„ fgj,^ 
centiam  fiiam  confirmari  putat  Li.  &m-  mnmA* 
tbent.feq.  C.dt  o^c.dtutrf.iudK.  Nam  fic  in  cjfgf^ 
i/.Conftantmus  Impcrator:  Netno  iudex 
iUtquem  tffcudentMd  eMn  d»mum .  m  qU4  ms 
tt^MMttie^t(imnilBtli»fM€tft9exiJk' 
mtt  effi  mttten  lum.rt  eandem  in puhltcu  pro- 
trdhat  cum  certu fit  dehtt*  eius,  qua  intra  de- 
mim,C0MfiderMt0^fixu fimet  C0Mmeat,domm 

Mtt^Mihuftj^finiari.  ^iuedfiqukinpu-  - 
hncnm  matrtmfam.  pofihdc  crediderrt  prorra- 
bettdam,mter  maximos  reos.ckra  vUmu  iHdul' 
gllUiMt,etpitalip(tnAp!eSttm. 

Ei\n  d.aMlHm,  stdh0£«.ui\aecvtAik 
fcnbir  hiftininnus:  >W  hidu  notto  ittre pro 
fifiaUim velfriuatii deituit ttul^  muUer dtbet 
inebubJidadiidKemreiuetperfitVelperprt» 
emMtt^fitum-.relmtttatvnumwtltiktnmh 
qu4re*-H4  negotium  legitintetxequantur.  Si 
contra  fddum futrit,mai$resitUutsihffatib' 
hritaurhtmntresdecemputuMtm.  OAnfiM* 
tttmtmikdiigidt^Mimtm&fetwkfiA- 
iacebuttt  tttfmMm  &  M  ««iftMl  rfiWIM' 
buntur. 

Ex  luicc  ccadbus  autoc  obcinere  cona- 

tnrqiiod 
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mr  quod  mulicres  reaiicer  amplius  cicaii  muUer  ac(ji  ccalitcr  ad  iudicem  dcarijnim 

aeqneaiit.  £Kinecofisinipiitiitas  «latetur  illis^;  da- 

Scd  ,vt  ingenuc  facear,quo(l  reseft»ftii-  bendi  occaiioain|4tflinu  prxberecur. 

icncia  hxcauchoiisiioftci-^  nuUa  mione  In  ciuiIib.quoL|;  cauns.li  mulier,lcgin- 

(uiUneripoceft.  mccicaca»concumaxexiiUtneccompa£C- 

Naraquod&fatniiiaregakricefyCaun  rcvclic»(ediiidtdsamoricatcmpixtofad^ 

verbalitefyqaanitealiterdcuiaueat^  ar-  c6cemnax,quis dubicar«c,qiiiniiocinGi> 

gumcnto  perlpicuo  e(l ,  quod  ifla  pucUa,  Hi  duci  per  hdores  ad  iudiccm  pollct. 

qux  inipuDcs  cil ,  atq, aliciio  iuri  mbiici-  Non  immcrito  itaquc quis dubitaret». 

(ur ,  nonunatun  <ic  cxprclk-  cicariprohi-  quid  auton  noibo  in  mcuccm  vcnerit» 

betttriaiU^j;  <^£ias£ciitiicatiir  eas>  quodiu  gcneialiter  ic  indiAindc  neg»- 

4|pK|Mibeiesluednt><yuB^inpocc(bcc  ricmuheremiealicerdcaii&iniiisvoc»- 

parcntiUTi  non  extitcrincnon  prohibcri  ri  pollc. 

ioius  rcaiK<tr  vocan.  Cur  nJi^c  ui  Ipecic  Ncc  mulcum  ad  rem  faccre  vidcncuc»^ 

rpcohibetetar,  fiidemgeneiatitgr  qux  pro  tm  (blxlieiida  ieiitentiaadd«i> 


ccris  vniuerlls Focminis  obcinetet.  i3lulwnmd.Li^C.A«/i(.diuerfiud.pzQ- 

Quod  \ ero  iiixLii.  de rcali ciratione  hibet Confbntinus  marremfamil.  dc  do- 

iiatcUigi  dc bcatjiplc  cenict  aiuhor  nollcr  mo  iua in pubhcum  protraiu  propccr  dc- 

iripulcniiloco,vbipereamprobareco-  bicum  ciiiile »  propccr  iibm  rationcm, 

iiatur,impubcrc$  teaIiierd(aiiiion»po£  ^noddiftiadioncdoinaftfitisfiect  polfic 

ie,  &  alias  e(i  communis  Dd.  (ententti^  pubhcx  necciritari. 

quoddercahdtationc  loquatur:  nam  Ci  LoquituritaqucConftantinus.primcy 

de  vcrbali  incelligcn  Ja  clict,non  facUc  ra-  non  dc  quavis  muiicrc ,  icU  dc  nutrcfam. 

riodanpoHetsCarpiiellaimpabesvetba^  a.  Loqaitttr non dequanis matBefain.fed 

litcrcitacitionpoilct.  quae  propriam  habet  dmniim.  j.  Nott 

i.  Conrirm-itcanJcm  haiKicntcntiam  pcohibct  fnupiicitcr  eam  c^i&adiudi- 

Bo(li'ain,quod  ui  ediCK>  dc  un  lus  vocan-  ccm  dud»  (cd  pcoiubcc  eam  cx  propria. 

dQexdpiantnrniater&pactoiu,  quasin  domoextndiiiiapablicain.  4.  £t  denic^ 

ius,(inevcniavocarcnonlicec,qiia:exce-  proiiibet  muliesempcopterdebitumd- 

jltio  ccgiiLam  in  conrraauin  cilc  arguit,  tarjircalitcr&expcoptiisaEdibttsinpaU^ 

atquet>lknditi,ji\atccCs;patroiucxccpns,  aun  exccalu. 

celiquas  qua/cunq,  fcuninas  mcc  iiciccqj  Quodcca  i(b.Con(bndiii  confticucio 

in  ius  vocari  poiTe.  Ecedidmii  i(hkf pc»  noaprohibecaliam  muliesem>  quae  m** 

toris  de  tcali  quoq;  citatione  loquiyCDIlr  tcr  fam.non  dl.rcaiircr  dtari ;  non  |»ohi^ 

A^seilinteiprccumlcnccntia.  bct  enain  manx:iiir.im..ihundc  citari,  ncC 

Iniupecconib.cicouonireaii  rcguia^  prolubcccxcaalaaunuulieam  cicarire- 

sker  dKlocumincanfisctiminalih.iiiap  alicer,^piehendi4cadiadicemtiahi. 

timc  cuncquando  r  j  u s  dc  fug^^ufpcdus  NoaxAiSlKibSJaubeBt.feJ htdU ,  quia 

cft :  in  ciuUious  ver6  caulisquando  debi-  non  loquitur  dc  ciiarionc  rcali ,  (cd  dc  in  - 

soc,  vccb>aiicctvocacus,con^arerc  non  cacccracionc ,  Hc  ioqiiicut  de  incarccra' 

potei^ & de fiiga furpeduseit  £ (m^^  tione nonpropceciUifiimikmidieread- 

«(W».  C9i,^»mod9  &  f«4n^o.  atqui  mu-  mi^Tum  ,  lcd  dc  incascecari«mc  pcopter 

lierem  in  duiacrinuiuh  pollcapprcheiv-  dcbicum  ciuitc. 

di  &  ad  uidiccm  dlici,ncmo,  ni(i  iuris  im-  Non  igitur  pcoiubcr,quo  miiius  muiv- 

pcricilli.nus  omniq;  expcricnda  dcitim-  ec  podic  ex  caiuaccimiiiali  cicari  realicer ; 

4ttSsiii;gibic;.£t(ia|^rcacadtnoii^^0o^  .  nam  OTltvacacioindiiilibusxaufisrcgfc. 

Ipciwf 
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Liritcrlociimnonhabet.nificicatuscoa-  Hinc  (iipcrior  Hononi  &  Thcodofii 
aunax  ru,& dc  fugalit  Uilpcii^his.  conftitutio  iiitclligi  debi.t  dc  dchch>  nu- 

Conchukndom  pcoindeexliisvido-  iioii*iionednidegcaaiorifliiieiiilR^  , 
nirc^muUcrndpcohibeiairriniplidter      Et  neiimnanilwPiiMirfir  veiadiiqwi- 
rcal;rcrcitari,&d^acqaeati(pieinafeiili»ci    nicarcm  maliri^,  velopprcffioncm  inno-. 
cori  pollit.  ccnua:  daofrgueatar,  luftinianus  nouii^ 

Qua:.34  Rcaliccr  pcartcrea  nemo  dieri  poceft  fim^ coniticuicn^templis  qooqueftd- 
.  JiM^  excemplo,  inquodlalotisiuxcauUcon-  ncrofi  cxtrahi  pofli«»in JlWrf  17. uf^ f. 
t  X  r !o  fiirrit.  Caucrunt  hoc  cxprclta  conftiturio-  dum  tllic  ita  fcnbic:  Neque autem bmuidkt 
prpit  reA  nc  Diui  hnpp.Hononus&ThcoJ.in/.^.'  nequeaduIrerUtHequevirgrnumrMftoribmdt- 
Iver  o-  cMbu^utddEiilefFidtiidev0tJ^jprMpt$0-  knquentihm  tamnmMm  (t^Uas  CMiutJ^uu, 

tMif    mf4namm,memimBemidfiunfimadtEt'  /Uitkm mk  tmukk  6  jifpfilmmillfk 
clefijstcHfuiientitAiLiaretfiAkMTtdeltcet  rcs:nenenmtaluidelmquentibuifarcm,fid 
defittaione.vt ft  quifquacenttd hMC  legent  ve-    hoc pjtientrhus ,  vt  non  talu  a  prafumpttribm 

Muretentduertt.fciatfenuttefinriicrimtneef  fastantur.  DeindetemfUrumcMteUimnwn 

firetinena.Qn$diebi$fineMi»nnmta,  smihn/edUfitdntmil^i&mdmtllli^ 
fui frepter  at  oBimimndades  farrat  cenfiigi-   bile  vtrumque  tuert  cmiUtijfikt\llkm  litenm 
UEt,  Quod  U  jiropter  dcHcbim  comjllum       Utdentem  & la/um. 
quis  od  ccdciiam  conRigcric,diihngucn-       Qux  verbaconftitutionis  etli  geneok- 

dumc{linterdeUdiiacrox5;deIidttmle-  liandeancar»&au«bfiK3nccolbiciuA». 

ve,(ic,vc  qui  deUdhim  leve  comiTicc  ccnip  nicacem  iftam  Ecclefia:dcnegare  viilci^  . 

ploextrahi&:  rcalircr  cicnn  non  dcbear:  cur ;  rimcn  iuxca.fiipefiocem-4ii^|||(Plp^  ' 

quivcro  in-aucaliquodrcclus,  &  facinus  nemaccipidebcnc 
acrox  pcipccranc,c  ccmplo  quoquccxcra-        Ncc  obilac  quod  iiex  aMieiacranon 

hit&adioppticiamabripi  qucat.  jpoiEncdebitore»  uto  lii^,6c  hoai6tmt$t 

Qosfencenna&dinindio  niricur  pri-  dncron  extrahi ,  credicoic»  fiiis  deftau- 

moiarcdiuino:ficenim  Exod.2i.v.i4  fibal-  denrurcrcdiris,  &lucinora  impunira  re- 

tarinu9t9Hes\}^ottM^\ii3m)m^mtDommm,  Unquanturmaxiniocum  Rgm^>iic2de- 

fff^JMpritftir.Cofirmatordeincepsquoq;  .trimeni^  >^))^lip 
canonc  ponriBdo:  Sic  cnim  hinocenrius      Riip.  NamcpiiiefeiiitenipllimfedV- 

I  I  I. Pi'  ir]Lv  in i\ip  fcxtJetmmmtt.EccUf  pcrunc,vel obzrari,veliaciiieti0^ec(icx- 

juis  iju^fiioniliUf  rejpondcntes  luxra facrorum  mde^non  poffinc exirahi,  taraennoo pco- 

fijiutd  canonmn&  trnittiones  legum  ciniUnm  pteteft^fiio  credito  defiaudanear  ^^ipQh 

trndisammd^iHgnmdiim,^n»d/npmtndBt^  naoL  i^npunica  manent :  cum  tenean* 

cle(i.imaut  liler,aut  fervus  ex!'ht.  Si  lilcr  qua  cur  cautioncm  iudicio  fifti  pr.rft^re  A'  ni- 

tuiufur.''  ^rjuumakficiapcrpctr.imtjt^onen  li  eam  prxftitennc,  contra  cosproccdi- 

v.oli  mcr  ub  Ecclt/ia  exttabeiidus,  nec  indeda  tur  pcr  immiilionem  bonorum  Lv'.tim.C. 

fnnmdAerndmmm,iMt4dfeenm,fidn-  /irtefWiirfJEtoX^Qaodfibonafionfii^ 

ilerrs  ixcUfiarumfibiobtintredehent,  mm  ficiant,fihcniadhocqQiahipollevidcn- 

Iru  &  nt.im ,  fifper  hx  tainen quod inique fe-  tur,vt bonis  creditoris ,  ordincinris»  ce- 

(is  I si  uhas  Ugitme  puniendm.  Et  boc  verum  dant  Lfk.Cqfn benii  cedere.  Qus.jf. 
«0  nififublitm  latrefiierir,     noBmmmf»-      Realiter  inihper  dtarinon  po(le'Mi-  An  miJes 

fnUtoraffroTum ,  qui dum  itinera frequmar,  l  1  t  e  m  ,  qui  in  expeditione  ver(atur,ib-  f^  re* 

Vttfttb! C  isfiratns  o'fidet  ag^refwim  iifid.ts  ruir  aurhor  noftcr:  (cd  hoc  priuilcgiunl  literci' 

tdiEc(Ufidtxtrahipotetl,tmpunu.ite  nonpra-  nuUti  cllcdatum,  niillalcge , luilla  etiam  tmi 

fiirA,f.€mbmt(mtr^fimEti9ntSt&e,  ItBpcjracorisconfhtuQoncprobjtur. 
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Qoin  &  praxis  concrarium  edocec ;  la- 
nc  C\  cauia  non  fuent  criminalis ,  lcd  ciui- 
lis,  aut  leue  aliquod  delidum  ab  eo  coitv- 
miiluni  lit ,  facilc  Lirgior  citari  miJirenA 
realitcr  non  poilc ,  quandiu in  cxpcditio- 
nc  vcTlatur ,  nc  a  militu ,  Reipubljc^e  ad- 
modum  ncccilam,miliics  ouoccntur; 
cum  &  alias  maior  ratio  habcri  dcbcac 
vtilitatis  publicie,qiiam  Ntilitatis  pnuata:. 
Qiwt.  3<J      Minorem  icidcm  rcalitcr  ciun  non 
An  mmO'  polTe  allerit autor  nofter.  fed  non  probat, 
us  f«f-  idcoquafacilitatcallcntur  cadcm  cciia- 
fint  rtA-  tur:&;  raiio  penit*  nulb  cft,qua."  prohibc- 
bttr  iif-      minorcm  zj.annis  rcalitcr  cicari,modo 
?      proximus  lit  pubertaci  &  delinqucrepol- 
iit :  nam  cu  hac  xtate  dclinqucrc  polht  <&: 
paruc  quoqi  fubiici  valcat,cur  non  coir^- 
prehendi  &  ad  iudiccm  pcrtraJii  pollct, 
ne  dchsfta  impunita  maneant  ? 
Cjuae.jy     Ad  lcgum  Dodlorcs  &:  Academiarum 
An  Ugu  profcllorcs  vna  cum  vxoribus  &:hberis 
DoQtres  hoc  gaudent  priuiJegio ,  vt  ad  iudicium 
&  Aude  dua  &:exhibcri  non  poffint  /.  6.  C.  dt  Pro- 
muTum  fiJforil/us&Mediiu. 
Profifo-      Poctis  vcro  h^c  immunitas  non  tn- 
res  citari  '>uitur/.^.C.M/r/r.vbiPhilippusImp./'o^- 
VdUdnt?  unulU  immumtAtu  prxrogatiwt  urMntnr. 
Quod  tamcn  icaaccipicndum^nifiProfel- 
fores  fint  in  Acadcmiis  d,L6.m  verb.Et  pro- 
fijfortsdlios  literarum,C^h  quib.dubio  pro- 
cul  ccia,'profclIoies  poelcoscomprehcn- 
duntur.  Hoc  proindc  ditferunt  Dodorcs 
legu  &  poeta* :  quod  iUi  inius  vocari  non 
poiTint,etli  luris  profcflionc  m  acadcmia 
non  lungantur :  ni  vero  lic demum  voca- 
n  &  in  lus  duci  prolubcantur,  li  profcllb- 
rcs  fucrint.Hanc  v.immiinitatcm  uon  id- 
eo  poetis  denegaii  ait  autor  noftcr,  quod 
ca  non  imt  digni  ncc  ilLim  promcrcacur, 
fed quulcx ,  qux priuilcgium  illiusmodi 
illis  cnbucritjdcficiar. 

Cctcrum  quod  didum  eil  dc  iurisDo- 
iioribus  &  Profcllonbus  rc.Uitcr  non  ci- 
tandis,procul  dubio  co  Caki  fiillit,quo  ci- 
tati  vcrlxilitc^  i;omp.u:crc  noluiit,  &  dc 
iugaiulp^chium. 
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Ciiari  vcrbaUter  polTunc  ilii,qui  in  vin-  Uff^ 
culis  funt:  ncc  hnc  ertcc"ku  uhs  clk  ciracio: 
namhcccjpfi,vrpocc  mcuftodudcccnti, 
ncqueanc in propria  pcrio;u comparcrc» 
procuracorem  tamcn,  pet  qucm  iii:tcn-  ^ 
dantur,  mitterc  polfiinr. 

Et  g>  atatio  cius ,  qm  afibi  fua  cx  cau  la 
decinetiu-incarccratus,hcri  pollit,  ftatuir 
Mynl.  i.obfer.6^.  qium  fcnccntum  in  Ca- 
mera  reccpram  pr.ciudicioconhrma- 
cuu  ellcjibidem  ccllacur. 

(^od  li  milcrit  procuratorcm  feudc- 
fcnlbicm,proccirus  non  cft  inutilis,  ncq; 
icntcntiacontraipfiim  lAtainfirnutur;id 
quod  in  ljj.priuc.jfex  qmb.C4uf.niaiorA\<:\- 
tur  ibi  Iurifcoiifultus,y?</  &  u,qui  m  mcu- 
lu  eHJi  defindatur,  cejfat  reftttutio. 

Quod  li  nullum  nufcrit  piocuratoic, 
/entencu  .itlucrfus  ipknn  lata  non  qui- 
dcm  iplo  iureellnulla,  Icdcimcn  in  incc- 
grum  rcllicucionc  rclcindicur  </./,//.  idq; 
fieri  .Tquiflimum  cft:  neque  cnim  lcm- 
pcr  idoneum  muenirc  polfumus  procu- 
racorcm,cui  cjuiam  nofiram  commiccv- 
mus  /.  t6.  9.ff.  txqutl/m cauf  & plunbus 
hac  dc  rc  dicctur  infra  in  dijput,  XI.  de  m  m- 
tegrum  rtfitt.  vbi  vidc. 

RESOLVTIO  THESIS 
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CIt.itio  in  omnibus  caufis ,  f ognitio- 
ucmrcquircncibus ,  Hcridcbct,  ncc 
omittipoicft,lcdoinillavitiatproccHiim, 
idquc  idco,quiacrtprincipium  &:  funda- 
mcntum  iudicii;  i  J  quod  pcrlpicuc  alUr.t 
Inipcrator  in  §.v/r.  iMftde  pcen*  te>n.liti^ant. 
vbi  ai  t,  omnium  aQienu  iHjlituendarion  prin 
ciptim  ab  ea parte  edidi  profcifci  qua prtttor  e- 
dtat  de  inmvocand.  Vti^^  eitimm  prtmuad 
uerfarius  m  lus  vocandus  tstM  eli,  ad  tum  vo  • 
candus  qui  tus  dtdurus  tii. 

Atq;  hoc  in  tant  u  veru  efl ,  vt  nc  quidc 
princcps  Romanus  cx  plenitudincpotc- 
ytans  cam  omittcrc  aut  impcdirc  pollit. 
,Quiaacatio,cum  adcum  finem  fiat.vt 
O  o  pars 


ijteraA, 


Quir.jS 
Atiprin- 
ceps  fx 
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Liritcr  locnm  non  habcr,  nifi  citarus  con-  Hinc  fupcnor  Honorii  6c  Thcodofii 
nimax       dc  ftjga  fit  rufpcdus.  confticurio  iiitclligi  dcbct  de  dchcio  mi- 

Concluaendum  proindc  cx  his  vide-    nori,  non  ctiam  dc  grauiori  malehcio. 
tur  cj,  muhcr  u5  prohibcitur  llmphcitcr       Et  nc  immunitasEcclefia-  vcl  ad  impu- 
rcaJucr  citari,  kd  xquc  arque  nurcuUs  ci    )Ht.ucm  malitix,  vcl  opprcilionem  inno- 
t.in  poirit.  ccncia-  dctorqueatur ,  luftinianus  nouii'- 

Reahcer  prartcrea  ncmo  citari  potcft    Jlnic  conllituit,  vt  c  tcmphs  quoquc  fiici- 
An  quu  cxtcmplo,  Jnquodlalunsliiarcaulacon-    ncroliextraliipoflint,in  NtueU  17  c^p  y 
txteph  ft,git.  Caucrunt  hoc  cxprcira  conftitutio-    dum  ilUc  ita  fcnbit:  Ktqutauttm  hmuidu, 
pffit  rea  ne  Diui  Impp.Hononus &  Tiicod. in  U.  ntqutadulterii,ntqutvirgmumr*ptmlmd(*. 
ct-   CJehis^utadEale/:FidthdeYotuj,pr^(eptt*.   ImqHntilm  ttrmtmrum  cujiedits  cauttUm 
fiefjniwitu  ,^cmmiltceread  fuiro/ktUlMEc.  jidettam  inde  extrabes  &fupplictumeisinfe. 
deftM (onfugitntesaLductre  ./ubhac  ndeltctt    res :  non  enm tabadettnqutmtbus parcere  ftd 
de/imtiottt.vtfiqutfquAComrabanc  iegemvt-    hocpjtttntibus ,vtnonta!i4a prafumptortbm 
tttre  tentauertt ,  fctatfe  maieffatif  crimine  ef-    patiantur.  Demdt  templorum  cauttla  nm  m. 
fe rennendu.  Ouod de  his  fme  dubio  verum eil.    cenabui/edU/is datur  a  Itge. & non  erttpoJTi- 
qu/propteraf  altenumadadesfafras  confugi-    Oilevtrumquetueruautelafacrtrusn  locorum 
.  ucr.  Quod  li  proptcr  dehdhim  coimllura       Udentem  & Ufum. 
quis  ad ccclcham  confligcrit,dirtingucn-       Qua:  vcrba conftitutionis etfi  ^encra- 
dum  cft  intcr  dchdu  atrox  &dclidum  le-   ha  vidcantur ,  6c  cuiuis  faancrofo  unmu- 
vcficvt  qui  delidum  lcve  coinifit.c  tem-   niratcm  illam  Ecdefiar  denegare  videaa- 
plo  extnihi  &  rcalitcr  dtan  non  dcbcac :    tur ;  timen  luxta  lupcriorcm  diftuidao- 
quivcrograuealiquodfcclus,  &  fiicinus    ncm accipi dcbcnt. 
atrox  pcrpctr.inr.c  templo  quoquc cxtra-        Ncc  obftat  quod  fi  ex  xde l^cra  non 
hi  A-  ad  iupphcium  abnpi  quc.it.  pollint  dcbitorcs  oba:ran,&  homincs  ta- 

Qirr  fcntcnna  &  diftinitio  nititur  pri-  cincrofi  extrahi ,  crcditorcs  fiiis  dcfrau- 
mo  uurcdiuinoilicenim  Exod.ji.v.14  *bal-  dcnturcrcdins,  &  Faanora  nnpunita  re- 
tari meotottts  (ho m icidam )  tnqmtDommus,  li  1 1  quan tur  maximo  cum  Rcipubhc j de- 
qahmorUsur.  Cofirmaturdcinccpsquoq;  tnmento. 

canonc  pontihdo:  Sic  cnim  Iimoccnrius       Rcfp.  Nam  qui  fcfe  in  tcmplura  rccc- 
1 1 1.  Pontifex  in  cap  fext.de imutunit.Ecctef  pcrunt.vcl  ob*rati,vcl  ladncrofi,  cifi  cx- 
Ta«  qu^/fiombus  re^ondentes  iuxrafacrorum   indc  non  poflint  extrahi,  tamen non  pro- 
JtaTUtacanoKuvt&  tra<ftttonts  (c^um  cuilium   ptcrca  fuo  crcdito  dcfraudantur  Sc  kd- 
itadixtmwdi/}tnguendum,qt!od/ugitnsadEe.   nora  impunita  manent  :  cum  tencan- 
clefumauthber,autfervus  exi/itt.Stliber  qua    tur  caurioncm  iudiao  fifti  prxftare,&  ni- 
^     ttmifunn.grawa  matefcuperpetrauit,non eil   fi  eam  prarftiicrint ,  contra  eos  proccdi- 
r.otcmer  ab  kccltfia  exttalteiidtu,  nec inde da    tur  pcr  immifllonem  bonomm  Lv'tim  C 
vtnartdebet.tdm9rtem ,  vttadpanamfedre.    de  hu  qtii  ad  EccIefQnod  i\  bona  non  fuf- 
a^rs  Ecclefarumfbtobtimredebent,  mem    ficiant,  liltemad hoc^xtrahi pofle viden- 
Ira&vitamjuperhictamenquodiniquefe-   tur,vtboniscreditoris  ,  ordinciuris,  ce- 
cti.nuliaflrgtttnieptmtendus.  Et  hocverum   Asjm Lvlt.cquibonucedere.  o 
tnnt/tpublicus  Uirofuertt .  vel  noaurnuspo.       Realitcr  infiipcr  dtari  non  polfc  M  i-  ^^l^* 

r/rv^^T" •  ^7^^" L I X  E  M .  qui in cxpcditionc veWur,fta-  posJ  "^ 
Tt  pubU.iflrat^  ohfidet  aggre/sionu  itifidm   tuit  author  noftcr^fed  hoc  priuile.iunl  Wrx 
^bEccfefaextrahipoten.,mpunttute  nonpr^-    milit.  clfcdatum,nullalcgc,,:ulla  «um 
ptaf.ci:ndumcu^on,c^fa»a.or.t},&c.         Imperarorisconftiturioncprobatur.  - 

Qujn- 
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Quin  &  praxis  concrarium  edocct ;  la- 
nc  li  caula  non  fuerit  criminalis ,  led  ciui- 
lis,  aut  leue  alicjuod  delidlum  ab  co  conv 
nulliim  (it ,  facilc  largior  citari  miiitem 
tealitcr  non  pollc ,  quandiu  in  cxpcditio- 
ne  verlatur ,  nc  a  miiitu ,  Reipublicx  ad- 
modum  neccnaria,milites  auoccncur; 
cum  &  alias  maior  ratio  habcri  dcbeat 
vtilitatis  publicx,t]uani  \-tiJiiatis  pnuatx. 
Qu.T.  3<>       Mmorcm  icidcm  rcalitcr  ciun  non 
dn  tnmo-  polle  allerit  autor  nofter,  led  non  probat, 
Ui  fcf-  ideoqualucilitatca'Ieritur  cadcm  reiia- 
T&if  rtA-  tur:&:  ratio  penit'  nulla  eft,qua-  prohibc- 
uttr  II'   at  minorcm  ij.annis  rcalitcr  cicari,modo 
^      proximus  lit  pubcrtati  &:  delinquexe  pof- 
lit :  nam  cu  haca:tatc  dclinqucrc  poliit  3c 
pa:na:  quoqj  fubiici  valcat,cur  non  cov^^- 
prchcndi  &  ad  iudiccm  pcrcralu  polfct, 
ne  dehclaimpunitamaneanc? 
Qui.  j7     Ad  lceum  Dodlorcs  &:  Acadcmiarum 
iln  Ugu  Piofellorbs  vna  cum  vxonbus  &hberis 
DtcloTes  hoc  gaudent  priuilcgio,  vt  ad  iudicium 
&  ^f^^t duci &exliiberi non pollint L6.C dePro- 
muTum  ftJfoTiliUs&MtdicU. 
Vroftjfo'      Poecis  vero  harc  immunicas  non  cri- 
99t  (ttart  'iuicur/./.C.M/r/f.vbiPhilippusImp.Por- 
imtmmtatu  prxrogatiua  luvjtitJir. 
Quod  camcn  icaaccipicndum^nifiProfcl- 
forcs  finc  in  Acadcmiis  d.L6.in  verb.Et  pro- 
fajfortsalios  literarurn,C\ib  quib.dubio  pro- 
cul  etiaprofcilores poeicoscomprehcn- 
duncur.  Hoc  proindc  diffcrunc  Doclorcs 
legu  &c  poeta* :  quod  illi  mius  vocari  non 
pofTinc,ccH  iuris  profcflionc  in  acadcmia 
non  fungantur :  ni  vero  fic  demum  voca- 
n  &  m  lus  duci  prolubcancur,  fi  pcofcllo- 
rcs  fucrincHanc  v.immuniutcm  non  id- 
co  poecis  dencgaii  aic  aucor  noltcr,  quod 
ca  non  fint  digni  ncc  iUam  promLicatur, 
(cd  quulex ,  qua;  prmilcgium  illiusmodi 
ilhs  cnbuericdcficuc. 

Cqccrum  quod  didum  eft  dc  iurisDo- 
^onbus  &.  Profcllonbus  rcahtcr  non  ci- 
candis,procul  dubio  co  calu  falht,quo  ci- 
taci  vcroalitc^  comparcrc  nolunt,  (l<c  de 
fugafulpiitifunc. 


EoEKoo  The^is  VII.  1S9 

Citari  vctbalicerpoiruntilli,quiinviii-  Uff,  , 
culis  liinc:  ncc  finc  erfcchi  uiis  ell  citaciu: 
uam  hcecipfi ,  vtpotc  ui  cuftodudctcnn, 
nequcant  in  propria  pcrloiucomparcrci 
procuratorcm  tamcn,  per  qucm  dcfcn-  ^  , 
dancur,  mitterc  polfunt. 

£c<j)Ciunocms ,  quiatibifuacxcau/a 
dctinetur  incarccracusjficn  pollic,  llatuit 
Mynl.  2.obfir.6p.  quam  fentcncuni  m  Ca- 
mera  receptam  pixmdicioconhrnu- 
tam  cllcjibidcm  ccllatur. 

Qi^od  li  mikntprocuratorcmfcudc- 
fcnlbicm,proccirus  non  cfiinutilis,  ncqi 
lcntcntucontraiplum  l.itainhrm.uur;  id 
quod  xnL^i.priHc.ff  ex  quib.cuuf.mator.dici' 
tur  ibi  Iunlconfultus,yf</cr«.<7«/;»  vmcU' 
lit  tR,fi  defendatur,cejfjt  nftitutio. 

Quod  fi  nullum  mi(i.ntprocuratorc, 
firntciitu  aducrius  ipliim  lata  non  qui- 
dem  ipfo  iure  eft  nulla ,  lcd  tamcn  m  incc- 
grum  rclbtutionc  rclcinditur  </./. /^.  idqj 
neri  .Tquillimum  crt :  nequc  cnim  lcm- 
pcr  idoncum  inucnirc  pollumus  procu- 
rarorcm,  cui  cautam  noilram  commitca- 
mus  /. i6.  §. p.ff. cxquiiim C4uf.  Ik phinbus 
hac  dc  rc  dicctur  infra  in  dijput.  XI.  de  in  m- 
ugrum  rtfia.  vbi  vidc. 

VilSOLV  r  IQ    T  HES  IS 
OCr  AV 

Cltatio  in  omnibus  caufis ,  rognicio-  iJttr^A. 
ucnuequircntibus ,  Hcndcbct,  ncc 
omicn  potcft,icd  omillaviciacprocclliun, 
idque  idco,quiacft  principmm  &  funda- 
mcncum  iudiciii  id  quod  pcrlpicuc  af  Ici  .t 
Impcracor  in  §.vlt.  hift.de  paetu  tenuliti^ant. 
V  bi  ai  c,  omnium  aQionti  iMftituendarum  prm  « 
cipuinaheaparte  tdi3i proftiifenjuapntore-  Qac.;8 
dutt deinmvocjind.  Vti^.eninitn  primisud  Auprtth- 
uerfirius  in  lus  vocandus  tii,uiti{,adtum  vo-  ceps  ex 
candus  qut  tus  diclurus  tSi»  pltnitudi 
Atq;  hocin  t.uuu  vcriieft,  vtnequidc  ntpjtc/Id 
pnnccps  Romanus  cx  picnitudinepoic-  tispofrt 
yiatiscamomittcrcaut  impcdircpollit.  citanont 
Quia  caiatio,cum  ad  cum  finem  bat,vt  omtttrt. 

O  o  pars 


ll^^  VOLTMINIS    L    Dl$P?TATlC)NIS  IV. 

pars  citata  (e  defenderc  qucat ,  ncc  indt-       Scdnec in  fummariis  caufisomictf  po- 

<ka.  cauia  damnctur  j  dcfen  fio  auccraiitns  left^vt  <{\xx6c  ipix  cognidoncm  quSnioi- 

tt*(pMetiiie  naturaH  alicui  compc-  cfl c*\cd  vl>icun<|vciu!x  etgnitioctefi^ 

tunt ,  aufcrre  necjuidem  ex  plcnituduie  ratiir,!bi  ctum  citauo  fit  Bcccfl6ri*,  noc 

poicIlaasvalct,nunquamcfficerepotcft>  onutupoiiit,vtpcoceirusnonvuictur.  ^ 
vc,patteiioncliata*cbgno(canirdeau-      iam6sKi1mi{nimtmiAh  opus  e<Mi»^ 

6&  fcntcntia  fcratur.  gnttione  aeoGt,  dfluionem  aeccilanam 

Acccdirciuod  citatio  ad  ius  partis  Cpe-  non  cfle,  conftans  eft  omnium  fenrcntia:. 

€tct ;  Pri  nceps  aucem  nec  poffir ,  rec  vclit  fiqutdcm  Fcgula  cft,  quam&  iapra  gtoiir_ 

iiium  aufcrrc ,  L2.Cfrt  (ptth  cMf.feruipm  xitifdedacatiimus , qnoAiiaiii  ABMli^ 

j^tm  i.fin  Idibii^mfidni ^Amintr.  &dixi  vocari  debeac  ad  iUoitt •Anm  ,qai ,  ipib 

dc hocpixrfilie  in  dil^taMne  i,        h  inuito  &  coiur.idiccnre ,  explicari  poteft 

iit.H.  V  4r^./. <J  ^r./*^ SC.  Tff //L  m  qua  Vlpianus 

Nec  repugnat  huic  quod,in  Litmfi  ftgniiscac,fTuilradciidccariilloituncoaf- 

mhtrMMm.f.  difmmikMMlhmm/ff.  feiliim&valiaiHKii^qpilMiliMi^^ 

^rrri5Mt.Ptinceps^quibaiclam  accolis  gorium  aliqnod  cxpediii  potefti  IdQ»- 

&inhabiratorib.  circa  Rhenuabftulita-  quc  haiir  onfatrc  colligirdrcx£i#.$.r.jJJ 

gros,nemmccicaio,quosdedic  milicibus  de^ett.itbert.  Ncc  racio  hoius  ob^s^ 

iiis.Rdjp.Nun^iii  vcnisfic i*locimi:«i-  efle  potefttmm  ddic»ftetiilii  ii,iiMg  "^:  ^ 

tuum  (enitts  dm  Ibpn  ia  iJ^JJA^  nis  prxcipuus  ,  qui  eft ,  vt  ad^  deic9^.*^ 

ydJt.U.  dcnduni  inOrudus  accedat  rcusjvbii- 

-    Falhchoc,quodnuncdeprinapedui-  g;icur,parce  non  audita,procedicur  abs-  *' 

mus,eocafii>quonoiona&muittcftaeft  qaevllacaaiiecbgnitione,(upcnEUK3itec 

paidsiniui&ia,  iic,vtconftet,nullamei  fTuikarequirirurdtatioi 
compcrei c  defenfionem.  NanA  ninc  finis       Dcniquc  Ainor  nofter  cirationcm n&" 

dcauoms  pcnitu$deHcit,quemu'ixiraus  eilcnccctiahamait  ,adcosadus,quie]S> 

in  eo  conitftere ,  vt  dutus  ad  iudidum  tra  iudiciale»  iunc  &  dtationdn  iii 

tnifandu»  acoedac  peflit,  ^eque  defen-  lcmpneceJimtt-iilqi'  t kwii liritrtlti 

dcrc ,  ne  inique  condemneturV.dalricus  Schradenis  in  tr£S.ftmLp.l»^J.y.M.  ipt 
Zailus  ad  1.47-ff.  drre  iudicara.  atquc  cx-       Hiscafibus  cxceptis  ncceflaria  eft  d- 

cmpiur^  huius  cicgans  cxut  m  ctp  tian  «-  tacio  in  ommbus  cauiis ,  nec  in  iin^iiis 

liM.drM«HidljaiMMru<»firi^^  dimcMdliifia^^Miflllf^^ 
pa aUcnti non eicato  abftnlit  Aidli-'  caalarumafti&n8,pactib«sfttcxnuni&». 

diaconanim»  «^mcnS^MCbnaiaRi^do  vbi  alicuius  prariadtdum  vertimr ,  Vel  dc 

commiila..  rni^  '"Tf irifr  ?gF*nr  f<y.*  4t  f^gQij^>f0' 

RaOit  pijccciciiift Co  cafii^voPnn cep s  CMM  99iS0Mitl>'' 

vcrba  dcacii  fti  vok  dcdiface :  nam  ^Mt  Rosbaeh Jir  a*.fmifi  mlk.  tutd. 
hocfaceiCpoidlpaCMdlciacdamnoa  QuodKaad/ingulosadusiudidarios^ 

dtata.  debctfieridtacioeius,de  cuius praciudi»  ^jj^^^j^ 

Non vero emito poteft titatiodi peii-  doprindpalicer  agitur  dU.47-ffjltrtmB- 

ciduinmoiacft,quiancccocaru  dcnlfio  Ma  k  lutmitM  AtuuVimffJktii^.  Quod  ^*^'^"*' 

cuiquam  adimcnda  cftrad  defcnflonem  tamcn  vulgo  fic  dcir.um  proccdcre  vo- 

verodtati.didu cft,  pcrtincre  dtatione,  lum intcrpp.  fi  ciratio  non  Hat  adlocum'  _ 

ccii  Mynfmg.  &Maranca  contrarium%  ionginquum  ,  icu  longc  <iiiiicum<.*:alias 

iiictiiMicnaicn&ttiftWiafiftfiMifc  cbib  oiftinMiit  vnaai.  goldiilci».  ^ 
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liccrecitationemadtoiam  caulam,  cum 
alias  de  lure  auili  huiulmodi  generalis  cj- 
racio  non  valeaclmola  in  L^uu  Mte  Cjlen- 
ddU  ff.(UvtTb.ohUg4t.Gax\.md.obferu.si-  Itb.i. 
&c  Rosbach  dUco. 

Catterura  diftindhoncra  idam  intcr 
citationem  ad  locum  vianum  leu  pro- 
pinquum  &c  incer  iocum  Fcmotum  ait 
Gaihus  in  Camcra  non  oblcruari ,  led  ci- 
cacionem  regularicer  gcneralem  ad  totam 
cauiamadmitti. 

Ec  quaiiquam  autor  noilcrdciureet- 
iam  ciuili  vnam  cicanoncra  ad  tocam  cau- 
(am  fiiclam  lufficere  vehc ;  id  umen  ad- 
dudh  &  allegaci  cextus  non  probant  & 
proccHus  quoquc  ludicanus  lacis  hoc  rc- 
reUic ,  vc  pluribus  ad  id  reRicandum  racio- 
Jiibus  opus  noji  fit. 

In  ludicio  legk  dtffimari.  Codu.  dt  mgtn. 
manum.  vnam  cjtationem  generalem  non 
iufficcre ,  fcd  vkenorcm  quoquc  dclidc- 
xari,  conucnit  i  n  ccr  iu  terpp.eamque.tan- 
quam  xquiorem,  ait  Myniing.receptam 
elle&approbacamin  Camcra  Impcriali: 
idquc  idco,quia  \nd.l,  dtffkmaru  iudicio  dn 
gatur  de  priuacione  lur is  lui  &  (ic  de  ple- 
110  ac  mi^no  pra:uidicio,vc  vidchcec  quis 
«xcludacur  ab  agendo  vel  accu(ando ,  & 
dcatonon  comparcnti  pcrpctuum,  pcr 
iudiccm,  imponacur  lilcncium ,  djffama- 
mrquc,  vc  reus  ab  obleruacione  iudiciim 
polterum  penicus  abloluaEur»ideo  iecun- 
daria  cicadonc  opus  cfle. 

Edidalisdcano  didcur  qua  iudcx  re- 
lun  cx  remocis  &  longe  dilmis  lods  pcr 
prodamapubhcum ,  fonbusrd ,  vel  cu- . 
narum  valvis  aftixum,  ad  iudidum  vocac 
Kosbach  in  fTax.cml.tu.27niuu 

Huic  cicatioiii  tunc  e(l  locus,quando 
alii  acaciom  locus  e(Ic  non  poceA :  8c  m 
calibus  nccedicacis ,  qoando  videUcec  a- 
ho  mudo  quis  dcari  non  poced:  ram  quu 
ahas  rcus  per  iuuiccm  ifta  cdi(^i  dtacio- 
nc  grauarccur :  cum  enam  <\mx  atatio  e- 
dittihs  cxorbitans  c(l  a  iurc  communi, 
idco  vlcra  (pcculcs  cafus  non  cfl  cxren- 
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denda  clem.  i.deiudic.  (ed  (Iri^c&rin  (uit 
tcrmuus  accipicnda.  Gail./.  objaus?. 

Ca(us  autcm  luigularcs ,  quibus  cdi- 
(iahsdtatiofien  poteft  ,  hos  (equentcs 
reccn(et  Gailius.  i.  Siquisvclpcr  le,  vel 
peralioscfficiatquoquomodo,  nc  at.i- 
tioad  fe  pcrucnu:cpo(nc<i!f<if.  dem.  j.deiu- 
dic.  Dcindc  quand(4||lus,vbi  quis  ciu- 
ri  dcbet ,  non  cft  tutus ,  ncc  tuto  adin  po- 
tctL  Tcm6  (i  pcribna  citanda  fit  vat;a- 
bunda,  non  lubcns  ccrtum  doinicihum, 
ita  vc  a£lor  vcl  magiftratus  ignorec,  vbi 
pcrfonahceracandebcac.  Quarcoficon- 
rradidor  lic  inccECus,&:acci\curomnc8 
ingencrcquoruminccrcft  Cdfu.  fin.  dee- 
USt  mfext.  Quuitoaimcitandiiuntcrc- 
ditorcs  dcfiindh  ad  ^adcndum  ficn  in- 
ucncanum  /.  fancmut.  Cod.  de  lure  delAer. 
Scxco  ui  maccria  diffamatioms  pollunt 
citari  pcr  «'duia  omiics,qmruaintcre(lc 
putauchnc 

Hanc  porro  dutioncra  fiiccre  potcft 
nemo  niii  ordinahus  iudex,  nam  iudex 
delcgatus  rcgularitcr  per  cdida  citatc 
non  potclL  Vide  Gaihum  di^  loco.  Fic 
auccm  cicaciohuiufinodi  plerui-nque  pcF- 
cmptoncrribus  cdiihs  propolins ,  vcl  v- 
no  pco  cnbus  L  sj.  §./.  DigtfiJe re iu(bc.\\)i 
Hcrmogcnianusaic:  ContumaxeH^qiutrt' 
bm  ediSi$  propofitii  vel  vno  pro  tribui ,  quod 
vul^  peremptorium  dppeUarur,  Iiteriseuocd' 
tm  fr*fintidmfut  fatere  contemner. 

£c  Vlpianusin  l.nonnunquam  72.  ff.de 
iudic.  KonnuiujuAm,m,  boc  edUium  poii  tot 
numeroedi£td/iu*pr/xeJferin(,dutur,no)muri- 
qudm  poli  vnum  vci  alterum  ,  nonnunquam 
fiatim,quod appeUatur  vnum pro  ommbui.  l- 
dcmquc  probac  upit.  de  iUhita  caufa  24^ 
quafi-i.  m  verb.  quicunque  trdmt  auHorttati- 
bui tudtitf  conuentui,  vtltribus  edtciu  adiudt- 
cem  futru  prouocatm ,  atit  vno  pro  emnibm 
ptremptorio  ,ide{l,  qiiod euufamextinguitj 
fuerit  ettocatm , &f.  Quin  eciam  pro  cri- 
buuali  ludcx  (cdcns  li  dccernic  ,  vru 
cicatio  iufticit.  £x  qao  authiir  noilcr 
coRdadic,  <|uod  Prjndpis  autio  vim 
O  o    t  pcrcm- 
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peremprorii  habear ;  idq;  conrradidafio 
UKiicio  ie  ob^enucum  vidilie  aic 
'"^Sed  hoc  procaldttlMo  iiMcfiigi  debet 
°  demonirione  Sc  cirarioneindiciali,  qua 
qiiis  aiudice,  adhuc  fcdenre  pro  tribuna- 
li  .monctitr,  vr  fc  lillat  ludicio,  vt  Itiudcx 
dicat  paru ,  cras  v^f  crendic itun  irerum 
iudicanini»^  mKmSm  maciii^  hic 
compareas. 

Nam  liccr  nuilum  peremproritim  edi- 
dum  ampiius  fiar,tamen vnicaiiVaiudi- 
cialisadinonidofaftaktiidice ,  pro  tribcu 
nali  itfdenie  »  vim  liahefet  8c  effe^him 
pcremproria:  cirarionis  ;  ira  vt  fi  citatus 
noncomparerec,liaberetur  pro  vero  & 
exprcflejconmmace.   Atque  hoeettam 
VOnfinnat  Gordianus  Imperator  m  L^. 
C»di(  quomoilo & qud»do,\tzC<:nhem:Cel- 
(ante  quoque  cauia  pcrcmprorii  edidU, 
aduerluseos/iiiiadmoniiiiudicio  adeile 
noltierant,(enrenriam  k  iudice  po  He  p  ro- 
ferri  ccrrum  eft.   Quod  Sichardusalibi 
nit  cxprcllum  in  iure  nonrcrcrin,  quod 
vnica  ludicialis  admonitio  nabeat  vim 
'^€remptorig  cttarionis,itavt(imoBinK 
non  appaxciet ,  tanqium  vere  conrumax 
"poflcrcondemnari,  8c  it.i  quidcm  conde- 
mnari ,  vt  ne  reucrlus  auidcm  liic  comu- 
noax  poflndeiHdeippakDb . 
-  iUiudianedicendufiiadexpcrappa»- 
Torem  ahquem  abfenreciraret-.ralisquip- 
fc  cuatio  vim  &  oBechun  perempcoriae . 
acatiotittiKm  habet» 
Qio.  40.     Vexnm  ftmt  cafi»  quibus  edida  do- 
QtMndo  bcnt  cfTc  diflinfta ,  ncc  vnum  fufficir  pro 
no  fit  lo-  omnibus,  (i  viddicetde  cauTis  agarur  ar- 
oi^cM  duis ,  rendcntib.  ad priuarionem  aiicoius 
>  l^irMiiwTelodidiiVelbeneBdL  IVncenimnon 
$tti$mf  (ufficit  vnum  edidhim  pro  rribus  ,  (ed 
.  rrc5  diftindt.T  dcnunciationcs  cmitnde- 
bent  Zaiius  ad  l.jj.tum.io.Dt^ffiulenuiS' 

In  Gamera  Imperiali  citarionum  terti- 
pora  arbirrariacrte  tcftatur  Gailius  i.»ifir. 
py.  lurm. /j.  In  cariis  Saxonids  trcs  quatcf • 
deos  alSgipittiMF  iM>  ail  miifiMOL  ^ 
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vidcndu ,  quo  p.adto  .iduer fiis  ipfum  pro- 
oedatur,&ad  proponcndum  il  quis  ic  ptu 
Kthabefeexceprione$,ai  quemeflcftS' 
copia  libelli  vnudRBdrationerranfrnit-i 
ritur :  idque  non  rancura  in  edi<iVali,rcc{  & 
in  illa  ciurione,  quxaddomumreimit- 
ritur  viu  (eniari  icribic  aurlior  noftcr,i- 
demque  teftantur  inn  8c  Dodores  hi^- 
allcgati  ab  authote :  atquc  hoc  difficulca- 
tcm  non  habet  >  (cd  ccttum  Sc  cxfc^ 
tuiu  clL 

IHud  ariNtrto  iudicts  eeliiiqui^vcriuS' 
eft,  qnandki  affixa  dcBeat  edfe  dcatioeL 

dicblis,  cum  nulhbi  hoc  in  iurenoftro 
detinitum  &  cxprelUim  reperiatur  LLffM 

RSSOivTio  rassis  . 
nosije, 

EFfedus  diationitliiceftiqaodeadcc-  tiurs  Ai 
lcgariiurilHidrioncm  perpctucr,fl\ci-  Quac.41 
atque  vt  quaralias  eu;uietccrer«S:cxpira-  Anptrfi. 
let  morce  mandantis>  ca  perpetuetur  ucc  Um  ium 
moiteeinscrai^BMnfa  fMfj^n^ 
Probatur  hcc  femcada  prim6  per  tmepef' 
rextum  diUicidum  in  C4?ir.2o.dMifc.  deleg.  petuttnr 
li\  quo  <lUcrtc  lancitur,quod  pcr  atatio- Mirifii^. 
Mradkainr  (juart  eopram  noffsdtmtM^^gut. 
ncc  rcs  ampHus  fit  ineegfia.   Acqui  lunc 
demum  mandanri-v  iSc  de1c?anris  mortt 
excinguitur  ac  ioluicur  man^ata  Htft6li' 
dio»quando  dedfficwmntMM  IHil  qmiii 
ies^mandatariogericoefMtic  Lhf^iekt*. 
rurfiflicn 

Et  quod  conruiuctur  uirifditbo  dele- 
^uapec  dtationcmadcicgato  omiilami 
proMt  8e  jM)ccjario,qnodcnariofitm>- 
ceptio  caufic  iudicialis  8c  iudicii, 
Inptt.  depan  temerelittgnmtum.  Ideotunc 
dicctuccctpueileiunsdidiio,quando  d- 
latioeftemiflL  Quapropterli,inrisdi- 
tbone  danandata»  dolegacus  dtarit ,  eri»-. 
roandans  moriainr,iioatamen  inrifiiiftio:' 
reuocatur. 
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tit.dto^c.itti.deltgAt.  cuius  hxc  lunrvcr- 
ba.  i!iosttAqtucoiiJttltationi  tu*  reJffondtmM 
(f$udjtlit  ftterirMrepraS.  obligatu  (onttjia- 
u  mMdatum  morte  mjmdatortt  nttUatenm 
txpirawt ,  Ji  rero  ante  litu  conttflationem  de- 
eeJiit,non  isi  a  ludicibm,  quos  delegauerat ,  tx 
delegati$ntbuiufmodtproMidtndum,<\\JotcK- 
cumotusAzo.lunsconfulcus  fuitempo- 
Hsnobiliinmus,ftatuit,ncn  pnus  fuiida- 
tam  ac  pcrpecuatam  dVc  iunldidionem 
dclegati,njli  hs  fiicric  conteftata;adeoquc 
Ii,cicationc  fada ,  antc  litcm  conteftatam 
deccllcrit  dclegans ,  iurildidionem  dclc- 
gatam  extincbm  &  finitam  cllc. 

Scd  rcdc  Zaiius  hoc  capit.  19.  pcr  fub  - 
fequcs  20.  quod  paulo  fupra  allegauimus, 
elle  corredum  aic:  vcrba  Zalii  huc  adlcri- 
bcrc  libct :  Tum,m,diciturcceptum  tjftiudi 
fium,tumtfitmtJfa-xitatiotot.tit.  Digtjl.  dt 
mius  vocand.  Et  ntdiu  tabortmui,  babetit  cap. 
gratum  Jo.de  offic.  delegati,vbi  hoc  txprtjfe  de- 
eiditur  ptr  Vtbanum  Itrtiuquod  percitatio' 
tumdicatur,qaafic<rptumntgetium  &  tunc 
rts  non  dicatur  amplius  inttgra,  cr ptrboc  ca- 
pit.gratumtratemuniiumAzjont,  cum  tjfet 
aduocatm  m  caufa  dtltgata  &  afftHtranttr 
teneret  ptr  folam  litit  conttflationtm  pttpt- 
tuari  lUTifdiiiionem  delegatam,  aJIegando  ina- 
gnoboatu  captt.  Relatum,aJter  advocatus  dt- 
(tbat,  Domme  A  z.o  aperite  ofuics,  rtjpuitt  pro- 
xmtftqutnspoR  :ap.  rtlatum,ftili(tt captt. 
grtrnn.  &  abuddtftndttu:  &ita  Azjf  con- 
fufus  tacuit :  &propttrta  tnoltuit  prouerhi' 
um:  relatum &gratMmfecerunt  Az.onemvi- 
fuperatum.  Et  hodie  commuiuter  tcnc- 
tur,ait  lafonjquod  C4)^.r(Zii/«m,.corrigitur 
jpevcapit.  Cr4/Min,  tanquamperiuspodc- 
rius. 

lir.^  Citanris  magiftratus  iuriflidio  variis 
adionibus  defenditur  ex  quibus  prima 
popubris  edfoo.aureorum  itg  7.  Digefl. 
tU  turifdtS.  Ita  enim  prartor  edicebat :  Si 
tjuit  td,quodlurifdtSiotmperpettta  (aufa  non 
fu§dprout  res  incidit  m  albo  vei  m  charta ,  vtl 
maiidmaterupropoJitumerttidoUmait  cat- 
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ruperttydaturin  eum  soo.  aufeorum  iudiciuiih- 
quodpopulart  tii. 

Sed  cui  h;ec  applicctur  potna ,  non  Qu.  41. 
conuemt  intcr  Intcrpp.  plcrique  cmni,  cuiap' 
quos  fcqiutur  '^"cfcnbec.  tn  pandeS.  de  piuetur 
btrifdscL  num.  13.  Cuiac  bb.  10.  obftru.  10.  panaa- 
Vultcius  ftt  §.  pan.  u.  lnjlit.de  allionib.  Et  liionie 
hicAutor  noilcr.pocnam  popularis  adio-  popuLt- 
nis  diuidcndam  ccnlcnt  mter adorera  &  ritf 
fiicum. 

I.  Quia  cum  in  adione  populari  publi^- 
cuminterellcverletur,  xquum  iit  &:na- 
turachuiusadionisconfentancum  ,  poc- 
nam  mfcrri  Hlco :  vt  vero  pars  illiusagcn- 
Dapplicetur,2quumquoquevideatur& 
conlultwn.quo  fcilicet  homines  reddan- 
tur  eo  promptiorcs  ad  defcrendum  &ac- 
culandum  eos,qui  quid  :«^unt ,  quo  dilci- 
plina&ioactaspublica  couucUatur ,  ne 
lceleramaneant  impunita  ,  qux  puniri 
pubhce  intercd  d.L  ita  vulneratus.Digefi.ad 
LAqutl.  Deinde  quia  hocdiicrtis  verbis 
Gaius  exprimerevideturi»^  jj.Digtfi.  tui 
SyUanianum,  vbiinharcverbafcnbit:  pt- 
Ctm  eiiautem  populdrem  aSionem  tfft  (  quA 
fiHuet  ex  SC.  defien^ )  cuius  ptna  m  cetuum 
ameos  ex  bonu  damtuti  extendstur  ;  &  iadt 
partem  dimuitamei,cutmopera  conuUtiufut' 
rie,  prttmifHomine  fidaturum  prater  poUtct' 
tur,parteminpul/lt(umreda3urum. 

Scd  \\xc  opinio ,  quantamuis  prima  • 
fironte  admodum  fpeciola,  refclUturiif- 
dernplane  fundamentis ,  quibus  infiraio- 
hdiflime  dcmondrabitur  ,  popularis  a- 
dionis  pcrnam  parti  agcnti  in  lohdimi' 
ccdere. 

Non  fiint  nugni  momenti  huius  o- 
pinionis  fiindamenta :  non  primum:  tum 
quod  intcreile  pubhcum ,  quodinadio* 
nc  populan  vcriatur ,  pccuniarium  non  - 
eftjfed  iblum  Confiftii  m  fecuritatepubli-- 
ca&laluteReipubi.  quxrequirit,  vtdc- 
lida,maxiroeilla,  quxdiredo  &  princi- 
paliter  aduerfiis  Rempubl.  coramittun- 
cur,puniamur;  idquod  Refpubl.  conie- ' 
60  3  q^tjitUS»' 
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qiiitur.criamfipanaintcgra  parriagcnti 
applicctur.  Tumeriamquocletfc<Sku5& 
cxadio  popularis  ad^ionis  per  liris  contc- 
ftationem  i«  pciuatam  agcntis  vtiliratem 
pro  onerc  ac  pcriculo  litis  ,quod  ipfc  fub- 
irecogitur  jtranlcat.  SicctiamHon  ad- 
modumrcpugnat /i;.^4</57//«».  Siqui- 
dcm  quod  illicdicitur.pcxnam ,  populari 
adtionc  cxadbm ,  intcr  ador-em  &  nfcum 
diuidendam.idgencralenoneft  ;  lcdftn- 
^lare  ac  ipccialc  ineapoptdariadlione» 
quat<?xSCto  Syllan. deicendit  Gocdd.  d. 
loc  Etin  iliis  duntaxat  caltbiK  obtinet, 
quib.  id  expre(Ie  in  iurc  Cmatum  ac  con- 
ftitutum  ctt,Gothofre.  tn  notutdL  ^ji.fin. 
ff.MdSjrlUn. 

Secundo  non  defunt,  qui  circa  propo- 
iitam  quxftioncm  diftinguant  hoc  tno- 
do,vtquoticns  adbo  popularisprimo  ac 
priixipalitcr  ad  priuatam  agcntis  iniuri- 
am  fpedict,non  ctiamjnili  confcqucntcr, 
ad  publicam  vindidam:  toticns  poonacc- 
datinfblidum  agenti;  non  vcroapplicc- 
turfilco  :  (tn  vcroadpublicam  vrndican- 
AiminiuriamprincipaliterfpeAct ,  runc 
p<xnainferaturfilco.  Zifmsin  ^.  fmuilts. 
K.tt.  aSi9n.CoviSm  t7.f1. 6.ff.dt  iu- 

r/y2f<^  Fundamentum  huius  diftindionis 
ineoconfiftit ,  quod  cum  crimcnadlx- 
fionem  reip.principaliterfpe«Slct,niloni- 
tiHK)  vidcatur  agcnris  priuatim  intereile, 
crimcnadmiltum  punin:  nccccontracu 
iniuriam  agentis  priuatam  conccrnit ,  nd 
vidcaiur  intcrcflercipnbl.  nifipcr  confc- 
quenriam  duntaxat,continere. 

Cactcrum  diiplicct  &  hacc  diftin€Ho.i. 
Quia  cum4s  agit,qui  iniuriam  crar  paiTus, 
&adqucm<ieli<^<imadmi(Ium  principa- 
litcr  <pe<Sbt ,  adcoque  luam  inturiam  pcr- 
fequitur ,  tum  A^io ,  qax  alias  popularis 
eft.pro  priuataUabcturiL/f£<f.«i^r. 1. 
Lnoncegtndu.  S- quitt4.ff.de  frocurtt.  Cuuc 
in  p0rat.ff.de  pofmlar.4i^.  i.  QuiaM  /.  u.pr. 
ff.deverk.  fignif.  gencralitcr  &  indillin<ilc 
dicitur,ex  popalari  cauia  agcacem,poft  \i- 
tem<:ontcftacau],croditonslocoeilc :  id 
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quod  accipi  no  poteft  dc  eo,qui  iplc  ptift- 
cipalircrlarlus  ,  dcfiiamiurupopularia- 
dl^ioncagit;  quoniamhic^  antclirisco- 
tcftationem  crcditoris  loco  cft  Lfiquit  pr. 
ff.de  fiietufi.  KXcui.  tnd.Lu.pr.n.3. 

Non  rcliftit  addu<5him  huius  opinio- 
nis  fundamcnrum :  quandoquidem  nou 
idarco  pcxnaagenti  appbcari  deber,  quia 
cius  pnuatum  intcpcue  in  a<ftione  po- 
pulan  veriatur  \  ied  quu  arquum  cft» 
qui  caulam  pubUcam  tucndamlufcipit, 
aJiquod  pro  litis  oncre  &  periculo  . 
qnod  fiibiit  ,  przmiom  accipcre  :  & 
quia  vtile  &  bonum  dl ,  reiquc  publicaj 
adrnodum  lalutarc,plurimos  taii  prarmio 
inmtariadiniuriamrcip.vindicandam  & 
lcclcra,qux  puniripubliceuitercft,dc(c- 
renda. 

His  igitur  intcrpretum  ojHnionibus 
reie^s ,  vcrifluna  nobu  vidctur  illorum 
lentcnria,  qai  pornam  a£tionis  popularis 
li  agcnti  applicari  contendun t.  Quam 
(entcntiam  vidcoarriderc  quoquc  Gocd- 
deo  r»  L  u.pmu.  rt.is.ff.de  verlf.figntf.Hiipr. 
m  ^.parules  i2.n.io  lnft.de  4^.Rcgncro  Six- 
tino  in trnQ.  de  regdJ.c.io  «.jy.Dwnyl.  Go- 
thofircdo  m  L2}.^.fin.ff.MlSC.SjlU.  Et  con- 
Hrmatur  lcqucntibus  argumcntis. 

Prifno  cnim  m  L  j.ff.  tUfepulcbJVioUt.  V 
6bo  popularis  de  ^pulchro  violaco  ad- 
uerfiis  cum  ,  qisidolo  nialo  (epulchrum 
violarit,<iatur  cu>amqueagcrc  volcnriin 
loo.aurcoe :  vndc  lic^et ,  pccnam  popu- 
larishuiusadhonisnoninrerrifiico  ,  ied 
commodoagcnnsccderc:  quienimali- 
a&  Ifta  a^o  diccrctur  accnn  in  centum 
aurcos  dari ,  fi  ccntum  illi aucei  alii  appli- 
carcntur quam  a<^ori Prartcrca  cum  hic 
texnis  exprcflc  dicat ,  aAionem  iftam  po- 
pulaicmincentumaureosdarici  ,  qui- 
cunqueagcrcvoUicnt,  ^ris  clare  oftca- 
dic  ,  paenamnon  modottmcappbcana- 
^ori ,  cum  priiutim  eius  intcrcft  fepul- 
chrum  non  cfle  violatum ,  Ccd  cdam  cum 
nullumomnmoadons  pniianun  inter- 
elTe  ui  a^onc  vcrlacur. 

xJlccc- 
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1.  Acccditdcinccps j?Ci/*/r//^' 
/f,in  quaadio  popuUrisdarur  in  duplum 
aduerlus  eum  ,  qBiremliagioiaminfa- 
crum  dcdicarit ,  dicicurquc  adtioiftadu- 
ph.noii  fiJco,  («d  aducrlirio  pracftandara 

j.  Confirmat  inlupcr  hanc  noftram 
fenteuriam  non  parunv ,  quod  Vlpian.  m 
4.Lt2.3M\  quod  is,qui  adione  populari  cx- 
pcntur,^oll  htem  conteftaum ,  credito- 
rislocolir.  Qupd&ncnondcillo,cuius 
priuatimintcreftdclidum  punirii  icdde 
cojcuius  pbnc  nullum  priuaturft  intcrel^ 
lcpopubris  adiio  ipettat,  exaudiendum 
eHc  lupriperlpicuc  foit  probatum.  lam 
Tcrofiis,quiadlionc  populari  pubhcam 
vindidlam  pcrlcquitur  ,  creditoris  loco 
cft,(equitur  infaliibilitcr,quod  ipfipoena 
iipapphcanda  \  ahas  enim  refpedtuilhus 
iClionis,cuiu»commodum  ad  ipluma- 
gcntcm  non  pcrunet,creditor  dici  nullo 
modopoitet, 

4.  Deniquc  pro  hac  noftra  opinionc 
facit  &  h^c  r^o  latis  manifciU  atquc  di- 
kieida,  qaod ,  ctTi  populans^adho^d  cau- 
^  Gm  pubhcam  Ipcd^are  videatur ,  antcqui 
hs  conteftctur;  quiatamcn  hriscontcfta- 
Done  adlio  innouaturjciufqj  dominus  cf- 
ftckur,qui  caminftituitL</^C./<lrno«4r.  /. 
neqHcCJeprecurat.  ideopofthtis  contc- 
ftationemacfiio  popularis  efficiatiu:  pri- 
nata:  periona:  propna ,  qus  anKa  erat  to- 
rius  popuh,Regner.Sixrin.i./#«. 

Nec  refragatuc  huic  lcntenriic  Lfin.ff.dt 
rtrm.  moto.  Nam  ibi  verba  ifta ,  m  publu9 
w^r,non  hoc  volunt,quod  in  fifcum  pcc^ 
mquinquagincaaureorum  inferri  dcbc- 
ati/edquodexpubhcx&populari  a£bio- 
nrcamfolui  oportcatrdiucrlaquippch^c 
^munipubiiittmddrij&cmpHbluodart.  Dc- 
inde  cxiftamat  Duac.  hanc  a^tioncm  de 
rcrmino-moto ,  cx  omnium  populariuni 
aibonum  numcro  cxcipi,lic,vc  licct  cx  a- 
iiis  popularib.  a£lionibuspoenaficagend 
appiicanda ;  tn.  hac  camcn  iecus  accidat. 
fioiiq,  R.cgaei:usSixcimis  m  traSMre^M. 


EOBNIXO  The»i  8  IX.  i<>5- 

f.w.».^o.re(pondct  hajic//y«4/loquidcJf- 
dioncpopulari  116  ciuiliter, fcdcrmiina- 
htct  inftitucaridaut  quotics  accidat,vtcri- 
mmahter  «Scextra  ordinem  ius  in  populari 
adione dicatur,  pacnam  nonapphcaria- 
genri/cd  filco  ofg.  §.  mfumniA  Injt.  deiniur. 
Eodcm  modo4?.$  Diuiu.s,ff.  difepuhhr» 
vioUto.  Intelheendamait  dc  aCboncpo- 
pukricriminalitcr  &  exrca  ordinem  in.- 
llicuta  :  id  quod  eti.im  (cripfic  ac  voluic 
Goedd.  indl.ti.  pr.num.  17.  dtverh.fignif. 
pan  denique  ratione  micrpretanda  (unc 
tap.vnic.qu*  fmt  regalia  in  vfikfeud.  &  imul- 
(larum.  C. dc mod.mui£l.  dc muldis & po:- 
nis  cnminalibus>non  ciuihbus. 

Hxcporroadliopoenalisdaturdepr^-  Ur.d 
feta^oo.aurcorumpcrna  aducrfus  cum, 
quialbumprartoris  de  dolomalo  corru-  \ 
perit ,  fuic  pcr  fe  hoc  fcccnt ,  fiue  pcr  ah- 
um,  quoiuam  quod  quis  fiicu  per  aiium» 
iplc  tecillc  dicitur  ,  &  mandans  de- 
htfhim  .rquc  atquc  mandatarius  ,  qui 
mandatujn  excquens ,  dchdum  commi- 
fit»pumtur  -,  imo  vtcrque&:  mandans  & 
rnandacanustcnetur  vtin  fine  dl  7.  icri- 
bif  Vlpianus,modovtcrquc  etumin  do- 
lo  fucric. 

DatuT  infupcr  etiam  prodcfenfionc  Ut.Di. 
iurifciidlionis  citantis  adlio  in  fadum  ad- 
ucrluscont«macem,quiquodextrcmura 
in  iiaildnSbonc  non  fecir,  vt  damnctur  in 
id,de  quo  concroucria  cft />  vnu.  ff.  fi  quu 
tnmdutnti. 

Dequaajftioncquxriturprimo  vtrura  Qu.  45;! 
priuata(it,an  vcro  popularis  ?  Etquidcra  An  adi» 
Duareiius  alleut  nanc  in  fadum  a<flio'-  dduerfuti 
ncm  cllc  priuaum  &  nemini  compcccce,  cttttu- 
nifia£fcoricDturacumcoatumacera  :  le-  ntoftm 
quitur  Duarcnum  Autor  noftcr  :  ied  ab  compe.- 
illis  diilcntiunt  Gocddus  /  ii.ff.dt  Verb.  Si-  ttns fit 
gntfic4t.MiXi\t.  WefitnWc  in  pdratit.  4d  pri»4t4^ 
tit.fi  quu  tut        Vdalricus  ZaHus  addi  m  /fpip 
titul  numtr.7.  in  paratitU  Qwhus  &  ego  tarkl 
haut  inuitusadftipulor ,  propter  rarioncs 
firmilltmas ,  quibus  iftlixc  icmcji[ia.nici 
videcuc^ 
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y  O  L  V  M  I  N  IS  X  D  1  S  P  ▼  T  A  T  I  O  N  I  I  IV. 

^  I.    Si  eoim  darccur  adori ,  canoium  fcnum  &c  alios  diirenucnces  in  concran- 

ilftiiriyiiirt  pofir  4ki'in«giftrantt  taam  jun  impwlfit  finfenriam,lMecd|,quod  ji-  ' 

iurticlidboneni  ponali  iudiao  dcfendcrc,  cicur,adtionenn  hancdarfdie  eo  quanii 

(ed  ipluni  brigatorcm  fc  abmiitmtucri,  resfittadcoquevit^canjrhacactionenoB 

duJCn^M^^  ^^^'^^^ '         diiertc  i»:nbitur  quideminrcrellcadons ,  lcd  rei xibina- 

'  j^ilklDigc/KJiqMkkiAntitit^^henf.  Donem pcci U^: i.  ^.fin  Dtgejl.  /iquuimdh 

jlidbKineni  haiic  in  fadum  comparatam  ad  im& 

hoc  clUsvt  iurirdictio  m.ii;i{ii  auis,rcu  iiis  Verum  rcdc  Zafms  &Matth.  Wcfen- 

diccnris  dcrcndatur ;  lcquuur  pioindc  ca  bec verba aila  qttmfiedru  efl  de  arllima^ 

no  cilc  pruucam ,  Ced  pubhcam,cum  pri-  rionc connimariir  incerprctaiitur  :  tjuu 

^iiaet  a/ftio^xiai^ue  peil^iMtiar-^Dckl  iux  claufiik  tf^miium  cS  ngnificac  rci 

iubiabclllibiqucdcbeuir.p./.f/fii^?.  dequaagicur  arflimacionem  L4,^ftmiH,  . 

X.    PiMrcrcali.idio horccdec  priuata  ff.devi  ban.  rdpt.  Cum  igitur  adione  ifta 

&ad  ms  iplius  adons  ipcclaret>rano  nui-  in  factum  agctur  de  contumacia,  dcnouc 

jacfequaw-apiidCniiroaipgMwfiaodi  hmc6aa&ia^mdJjHntJi»j^aa!mi^^ 

eai<feiwftii^'<itMiftniini  i  iiO  tioC  . gftimanonem,hoccft^>cenam oomuin»- 

<ct,cumapndeosquoqucpriuaru5qmiqi  ciatdebitam. 

.luumiusatbomlsuspcriequipoilic.  Sedquidliadorcotuumaxcxiilac  & 

-1  3.  Accedi^fcii^iii^ntttfmhdc  bi-  insdicendobcemperaccnolitivcriis^reo 
bcacracionemJxfiiMici»autoritate  Uti- .  .lemcliniudidum  percra&o  >  caufam^ 

«cori  cxaclioiicm  conccdi ,  qui  nulla  re  pcndenti  cehnquac.  Et  lanc  xqmilimum 

larniclic:  cumnonm  iplum,lcdin magi-  cft,eandcmclIepcticoris&:eius,vndcpe- 

ilracumcontumcltaiprct^  iunidiiflioni:>  .cicur>rationem>nccvllacaaoeft«qu(pro-  . 

^to)flNMiAftiCiivoonoottit(i|nicttniu-  lubeacaAionemiftampaBndem  Midk'- 

macixfJ)Ccicshaca(!l:ioncduntaxatcoer-  fusconmmacem  adorem  &  ius  dicenti 

cctur  )redunHar:  <iSc  vc  d.imnuir.  nvixinK-  obcemperarcnolcntcmdari,i5c  rcimagis, 

hocnonuiiciicigacotpatuLui ,  uiuciiia-  quomaClorisconcumaciampuiiuiacco- 

'  <itaafa<t/iii^aliiiiiiiiiiiiii|jMiffiiiiite  ecceri. 

^itft :  non  igimr  aAoifiddMnB«ii04^  Ac  pr^Eterilhmconcumadae  paenam, 

•  dlioinfii<fhim  ,  tanqunrripriuara ,  vcqui  qua:aba(iioreexigitur,  abfoluiturquoqi 
iiullapruiacim  iniuria  aiicclusfucric,icd  tcus»incontvimaciam>ab mibumuuEc hop 
<tMiquam  publica.  cft<p]odVlpuuuiaiaibitMil^£i«Mr.  NMi 

4.  Confirmac  infiiper  vcl  inprimis  fikmnumquinmtktu^miit,  bf  ediS^ 

(cnrcntiam  noftram ,  quod  aclio  n.xc  in  teneriIjxbeo4ir,vernmetiumpetitorem.lScm 

faCtumadid  ,  quodadions  mtcreft  dari  quoque  latispcrlpicueconfirmatil«//>fli. 

jexprelle  nc^uui  in  L  viucm fitte.  Non  igi-  ^ femeU  C.  qmmvio  &  qiumdo.  vbi  iaudtt 

mr  poterit  oid adio  pcinaca,n  quac  ius  ic  quod  fi  adlor  htem  iemel  coepcam  <Me« 

intcrcirc  adorispiiBawmnon  pcrie^iai'  ca^ceusabiblui  debeat. 

turpr.l.deacl.  Datur  haccadio,  vtdixiaducnus  c 0 n- li/. JSt 

£x  his  pcoindc  rcClc,meo  ludiao.con-  tumaccm,quiquod  excremum  lu  luiildi- 

dudii wdenbe&iUiK* :  aAioncmhanc  Aionecft^imnKcet^A/lvipkledqiiifdir 

■  non  eile  priuatam ,  nec  ab  adore ,  tan-  catur  non  obBnapenfle  ius  dicenri ,  neo 

*  quamdc  priuaro  intcrelle  iniHmipolIe,  id  quod  exrremum  in  iurisdidiione  eft, 
icd  uitenuri  pollc  vel  ab  ipib  magiltracu,  icctUetnon  conucmt  inccr  iuris  incerpcct 
ireiaquouisalio^popab>magiftnttua  cesfAcdiciyKcpoii^quamkocOd.in|^ 
camcn^noininefiatioficxdpuaqwtDaa»  ni»todedi; 


r 

Digitized  by  Google 


De  Ivs  Vocahdo  Et  Edendo  Thesis  IX.  25)7 
Etquidcm  Viiilricus Z.illus/«/>rfMf/f/.  bilcm a lc vindicarc p.ilTus ncn  fit,(cdr.i- 
.titftquuiusdictnti.  ftatuit,  cdidum  iftud  menpoftcaducivelfcrri  fit  palllis  ,  oU- 
Y>xxtQt\%fi(]uutus  dicenri  non  obtemperaue-  tempcralle  ccnlcri ,  quafi  priori  contu- 
rtt  &  a^ionem  eo  edt&o  prodiram ,  non  ad  macia  pur^ata  :  quod  fi  vcro  icqucntia  • 
quamuis  contumaciam  &  mobedicnti-  nonfitpallus,  velutidudvelfi:rri,inedi- 
am  lpcdarc,lcd  cam  lolam  punirc  inobe-  £t\ panam  cum  incidcrc. 
dientum  cum  iudici  lus  diccnii  non  pa-  Antonius  Fabcr  m  Ratwnalib  adi  Ymc, 
fetur :  hocaurcm,ait,euenire  cum  quis  id  air,cxtrcmiHn  illud  hoc  loco  dici ,  non, 
quod  cxtremum  cil mnliiidtionis  rccula-  quo  fado,nihil  vitcrius faciendum  lubc- 
Ticrit :  pcr  cKtrcmum  autcm  non  intelligi  at  pra:tor,{ed  quo  non  fado ,  impcdiatur 
principium  led  vltimum.  Vnde  i\ quis  ni  illc,nc  pofll:  vlterius  progredi. 
ius  vocanti  iudici  non  parucrit ,  ei  tamen  Mihi  ialuo  aliorum  iudicio.arridct  prq 
in  cxtremo  uiiru,exccucioncfti  rcfpidcn-  crteris  hjcc  Eabnopinio  Ibtuentis  cxtre- 
tc  obtcmpcraucnt,is  quoad  pr.xlens  edi-  mum  hoc  loco  id  lijrniricarc,  quo  non  fa- 
dum.latis  obtcmpcr.ilkdicatnr.Qupd  fi  doiusdicens  vlterius  progredi  non  po- 
vero  vocanti ludici parucntjfcquentiaau-  tcft,adcoque  non  prxcilc  ad  cxecutori.i- 
tem  reculauerit  &  cxccutorialcs  iulfus  les.n^lus,fi;dadquoscunquc  alios  rcf-er- 
Ipreuerit  contumax  fit  &c  in  edidum  hoc  ri  dcbcre  j  adco  vt  qui  citanti  iudici  non 
prarcorisciulclcmquc  pocnam  inadat.Ac  parucrit ,  non  obtcmpcralle  ius  diccnti 
proindeconcIuditZaiius  ,  quodfiquis  rede  dicacur,inddatquc  pocium ,  edido 
cxtrapraaniflaiudici  vel  vocanri  ,  vel  iu-  prxftitutam. 

bcntij.iut.olia  moncnti  non  obcdiat ,  is  Vtficftatuam,  his  rationibus  moue- 
pocnam quidem mereatur ,  Icdnon  exe-  or.  i.  Quiarubricacftgencralis  &dcco 
di6loifto,fiquis  lusdiccnri&c.  concepu,quiiusdicenti  non  obtempe- 

Adftipulatur  huic  "Werenbec.in  para-  raucnt :  atqui  ius  dicenti  non  Iblum  illc 
ritl.  Extremum  quod  in  iurifdidlionc  ius  non  obtcmpcrat,  quiin  exeauoriahbus 
dicenris  eft ,  eum  non  feciHe  dici ,  qui  id  a£kibus  iulfum  uidtcis  Ipcrnit ,  icd  &  ille, 
non  feccrit  quo  poccftas  ludids  pcrtin-  qui  m  ius  vocatus  non  comp.u:ct,Icd cou- 
gcrcpotcft.  tumaciteremanet. 

Communis  Dd.  (cntentia  eft  h.TC ,  x.  Qui.\  Vlpum\^  m pr.d.  l.  vriic.  faas 
quod  EXTR.EM VM  hic  fignihcet  prin-  pcrflMCuc  oftcndir,quod  m  edit^o  pra-to- 
cipium,mcdiuin&vltimum,fic,  vtqui  ris  agatur  de  dcfcnfione  iurilditrionis 
vclprincipium  ,  vcl  medium,  vcl  finem  magiftratus :  Ooimb-jt  magifiraribus ,  non 
iurifdidlionis  fprcuerit  &c  quacunque  in  tamen  Duumuira /itundumius  poteflariifift 
parte  iudicii  inobcdicns  fit ,  cx  prxdido  conctjfum  eH iurifiiiclione<n fiuam  pmnali  ludt  • 
iftoprxtorisedicVo  ,  vtcontumaxpuniri  ciodefendere.  Acqui  iunidictio  maj;iftra- 
dcbcat.  Aitcnim Lifon  ,  cxtrcmumdici  tus  nonmododcfcnditur,cum!s,  qu!  iji 
quafi  cxtra  mcdium.  cxccutione  magiftratui  repugnat,coeicc- 

Qar  lcntentia  fiiftincri  proptcrea  cur,fi;dctiamquandolusdiccnrinonob- 
non  poteft,quoniam  excmplum  ,  quod  tcmperans  ,  quacunque  in  iurifdidionis 
lurisconlultus  ind.1  vn.c.  fubiicit,farisc-  parte,cocrcctur. 
uidcntcr  oftend:t ,  quod  per  cxtrcmum  Qupcirca  concedcndum  non  cft, 
intclligatur  iurisdiL-tioiiis  poftrcmum,  quodinedicioifto  Pr.ECor;sdcco  folum 
i.c.  qr.od  in  iurididicnc  vltimum  &:  po-  contumaccagatur,qui  cxccutioni  iudicis 
ftrcmum  cft.  qualis  eft  cxccurio  ,  aitc-  p.arerc  nonvult,lcdingcncrcdcquouis 
nim  Vlpinanus,tu'ii  > qui  iuicio  rcm  mo-  concumacc  ,  fiue  in  prima  partc  iudicii 

P  p  concu- 
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jl^8  VOLVMINIS    I.  DlSPVTATlONlS^IV. 

concum.^x  CxZtVX  fi  in  ius  vocanxs  nonieric  Atque  hanc (encenciaro  quod vna  Cita^ 

U.^.fiqiuimimv0cgt.  fiaeinnice  tnKSCo*  plexcicacio  adcooniinacittnnon  fiifficU- 

g^aOftBOnreipondcric/.  u.%.^,fJemtm^  ac,(edvelcrinarequiraturvclvna  percm- 

^df.mwr/ff/fM//.  luicexliibeceiullus  non  pcoria,ftatuitquoque  Perr.Frid.Mindani- 

^^aruenc/.j.^.<t.j^.4iMiw^  liucinmcdu  miocoab  Aucoreallegato.    Vbi  ducec» 

parce  iudidi  non  obcempeiaueric  insdik  quodpcrempcoriaciiaaoiioncannim6- 

cenri.vc(tquicaaeric leiudicioflanintm,  €tc ,  icd  Teeeeriani  pto  trinahaheanir» 

&  n  on  fteterit  l.tfi  quu  caut.  (iuc  in  extre-  adeoque  non  minus,quam  trina,citanim 

maparcciudiai  obedire  nolueuc,vc  ll  lu-  non  compaiencem  m  mora  co  nfticuac. 

didodamnamsreroadftdudantauierri  SanccainCncafinnonnuilijquibusr' 

non  patiacur,  vcluci  cum  euida  Bes«ft  lif»  naenitm  fimplex.cicatio  confticuic  reum 

S7.f.deeiacl.  H;s,!nqu.im,omnibusca(i-  incour'.>niaaa,prinnu3cfl fiincaulafiim- 

bus^uiiusdicciuinonparuccic,  concu-  maria&leui  ,  in  qua  linctiguraiudicii 

nux  dicicur.  fimplidcer  &  de  plano  procedicur,dcatio 

AdditAutoc»dl»aaionemiftamin  faemkaaJamem, 


feaiuncompecertadhocvccondemne-  deaccufar.  qu.inquamBaldu<;  enamiaus 

ninnid,  dequo  concrouerlU  cft  ,  ipfia-  cau'>s  lumm;iriis ,  vbieft  ordo  uidicu  (er- 

dlon  prxlloadum ;  l*ed  hoc  lub  Liu  a  rc-  uandu&jdcm  obuncf c  cxiiiunet.  Sccun^ 

fut.uuin  fuic,  nam  quod  hxc  adio  ,  qiuc  dus<afiR«ftfiabfenslcroelcitatu»,eriara. 

«uucpro  dcfcnfionc  lurifdictionis  ma-  pcrcmpcorie  dicax.mltcompMere,  ii^ 

«ftrawsfitpopularis&rad  lutcrcire  pub-  f '  ludumfctrtvttlo^,  vcl  pars  vkro  ad  uidi- 

'  Bcum  fpeftecptnaque  ifta ,  qua:  adionc  ct"^  ^cmt  contcftans ,  lc  noUc  comparc 

iucpcritur,appiicajidalicpaniagcim,cx  ^*»  npn-cricampliasdiand^,  ledfarim 

pnedidlis  pcifticanmefieopinoff.  conramaxdicenda,  Tcrrius.ricaufx  fmc 

....                   -        .  notorii&rmanifeftac, quacomnibus  in- 

QH;44.  .  Cita«cm,iginn:h,ccftauscft.vcqm  v«ls.ca.luncQii^usaiude»p£«fcnicm 

Mtm-  aia«iinoncompacer,comn.axfit,ad«,-  i„dfioa>m»S^c:  .^.«SI  crnna. 

,     .    qticcTtanoinconni  n.icTaciratumconitl-   i     j       ■  ■  r  •  n.  .  

mtxet-    '      .   ,               ,     t    j  o:      j  hsadmonitioncmftarperempconxaca- 

74riai>  L""^-  i>edannccitat.olmiplcxiufhaacad  nonis,aurmaiorcmcriam vim  &autori.- 

emM-    hoc.vcatamlconnmiaxfitjinoncoro-  utcmhabcat,quampercmptoria.^«/-». 

»40«    P^f^Cft^l^onir  wCfjWiiwrfo^i-jaMiid^,  vbiccflbice  crir 

ttKfHm'       Vdalricus  Z^husi» t (MtmMU  m.  na denundarione,  fii^dc  partemadmoti 

4rrir4-           K«  "*d"^-  diciteum  demi.m  cffe  niramefrcpcriudiccm.  SoMtusfireciran- 

tam  ffwiCOMwmaccm  ,  qui  cuocatus  tubus  edi-  dusoccultarqt,vel  impcdu:ct,vt  ad  ipfura 

fomp4'  .      » vcl vno  pco  tribu»,  coroparerecon-  dtacio  non  pcruemrec ;  iia  hic  euam  anv 

7tckiinic.  Acque  hax  dcfinino  coridcm  pliusdiandu&n^eli  (edproconcunui^< 

vcrbisvidcturcxprcih  cfTe  m  Lfontuma-  ce habcnir wwi*». r*»/» /1.^/j.Sepri- 

«4 «./.<fer/  iudtcatay\hx  Hcrmcgcnia-  n  iudex  cuocec  acque  mandcc  lub 

nas«Mf»MMKri(fwmliirr</rffu  propofuie,  corarauurione  dc  vltcnus  non  audicn- 

nlimfnnHm ,  findw^o  percmpronm  Jo ,  dc  habcndu  pro  veroconnimaca: 

sfftaarurMrerkiHwMf^iMttmfiulM^  cum  calitdlMio    fiaeadmonirio  «qoi» 

ncetttmnet.  pollcatpercniptori.T.Fndcr.</iI»ffl.  <iX' 

£c  quod  ad  cohnimaciam  rcquitacur  Quin  ecum  mcerdum  pcremptoijiai. 

afiqnem  cet cdfe  dtanim,  aac vno  peicm-  dcarioncm  vnam  pro  tribus  ad  conn»» 

pcorio,quodpro  cribusnc,enindtqaoq^  macttm non fu£ccre  fiipraoftennim  fa> 

•ig»C,^gim$dB&^imkiiidau'.  ic^yando.vidclicet  cauta  mmime  fit  afi>> 


Di      Iv»  V^cAWDo  Ct  EvsNDd  Tttntf  IX.  t9f 

'3iuaccendac  adpriuadoiieniaficiuiuvel  verd&frobdhUU  Etqtiand0fniim£S$utt, 
•officii, vel  beneficii .  talt  mMulato  m  fummum  Cxpne*  mMejintu 

Concumaciam  porro  Gloila  facic  du-  (tnteiHptitiih non purutt  femts  Einha!n mcbt 
pbcem^Zafiiis veco&qni  ipfiun  (equun-  gel^^rHMamdnamfibuiulo ,  imnjli' 
nir  alii  criplicem  i  veram,euidencem  Sc  tuendo^Ss  hm  nlauU:  velcontrd  mhiittio- 
prxfiimptam.  Veram  definiunt  conra-  nem,velcontr*m4ndatum  de  non  ojfenden  h 
maciam,  cum  rcu&  m  faaem  atacur ,  nec  attentdndo ,  l*(kndo  &c.  Er£»  aciufator  em 
tamcncominiec.  Enidencemconniiiuir  €mmimdd^ntiidovtpfrfeiueiitiammdktd' 
ciaro^ficeiisinfiKieradcaniaconceftecar  lotprvmimietur  &  declaretur  euminpcenM 
(c  nolle  comparere,(e  nunqaam  compa-  commmitas dtmidtu  parte  aifori  appLcanda, 
ricurum.  Pcsefiimpum  vero  cumcicacuc  tnctd^e,&HibilonunmadparendummaHdate 
feosaddommntiion  in6ciem,vtfi&iii-  uAuctenert&cOmmaeumrcfufiotteexpeU' 
lixfujtveidoinifiiacatitvicinisdeiiimcta*  firum  &  damnornm. 

tur  ifta  citatio.  Cum  incrimm.ilibns  pctn.vfonrum.i-  VSs"» 

Contumacitet  porro  noncomparen-    cixcftbannus  qumuno  etiam  uicerdum  ■^" 
tc  citat  o  ,  a  parce  impecrante  non  iblura   in  dailibus^fi  quis  fc  abicncec ,  nam  cunc  """f* 
-vcgemrjpariciQticdetiamadpoenamtmi-  binitipoceftdonecindidoobediacXioll.  'f^?' 
daco  inlmam,Aeadtefilfion^  CS|icnfil-    i.Semeflr.  24.  Hinc  igitur  quarricur  fiis,  ^''^ 
tumagirur.  qtricontumax  dedaratus  cl\  ,  p.iriarpo- 

QS^^f*      Scd  vTrunme&litisdamnoaffidcur    ftca,pocniccnciadadus,atquciudiaicli-  '1^''' 
^       canlamquc  principalem  pcrdicf  Ecmolci  ftac  ,  anne  cimc  abrolucione  indigcat ^ 

exiftimatillum  patiiadkuram  cauGrprin-    bannof  ^,*^' 
^eutm  ^p^ij .  (^jj  taracn  Glolla.eandcmquc  fe-       Et  videtur  inirio  diccndum  quod  ab- 
tmifam'  cutusZafius.negancconcumaccm  regu-    iolucione  pcnicus  nulla  indigeac:cum 
^  f^'  laricer amitcetecauiam  prindpakm.Qa<i   quod  fada  pacicione  fibi  imintd» ,  emfii 
^     '  fencenciafimdatur in l. pnpermidmitiMme   bannidefidac,  cedanceverocattfitbamu 
autem.  C.  de  iudic.  vbt  ftpenumero  contumax    dcficiat ,  cclTanre  vcrc  •  ciii la ,  ccfict  effc- 
vmcit  m  caufa  etuun  aifens^fiaiter  de  iure  fia    dhis  (apit.  cejante.  de  appeUa\  Tum  quod 
imprebauerk.   EchucpercineTcvidetut  rolurionedus,quoducbecuromni<;obli- 
£(^^idUh0ii.j^i&fiufir.  vbididclucifr-   gacioexringuatur,^niM.I.^/^.»;oi  o^iV^j/.  * 
confulrus ,  ficpe  fieri  vt  fccundum  .ibfen-    telL  Tum  dcnique  quod accdlbrittmfi>> 
tera  concumaccm  fcntcjina  fcratur,fi  for-    quatur  naruram  p  n  n  ci  p.i!is. 
teadlornonprobct ,  vei  ex  a^s  iudid         Ca'teruml^cci  j  I  nd.  Mind.in.  con- 
conilecde  imufticia  cd  Vidctameno-  aariaarridec(encenria,eumque(equinir 
^cafiis,aZafiorebtos  ittd.Lcontumacia.   hic Autor  nofter ,  eoquoddccbracapoe- 
quibuspropccrconcumadamcdcauJae-    nab.inni,cit,uic!n  inlcn,i,nonmo:io  jki-  -~ 
ciam  pcrdicur.  ricione,icdct>,miabluiuciuneopus  lict^^. 

Racionem  vero  pctendi  paeiur  ded»-  /.  Hti  uute  /atufaSlimiem  buiufieeiU'  miBate^ 
lacionem  iccmquc  cxpenfarum  rcfiifio-  um  dfibundt  de  decim  m  fext.  Siquidchn 
nem,  itafbcmari  fblcre  fcribit  Pctr.  Frid.  inanis  fbrcc  banni  dccbracio  ablc|ao  cxc- 
Mmdan.in  loco  ab  Autore  allcgato.         cacionc,&  iinmsexccucio,(^ua:  aoiqj  vlia 

1«  eaidk  peau^  mmdmi  em ,  vel fiu  ayblucioncddeanir. 
■  ddi^hlam:ertI.abvna&BuAaberapartee'        Adconcrari.c  veio  opinionis  argu- 
manati  &  reprodu£li  y  vhtrm  profequcndo,    mcncumre(pondetFrKlericus,id  procc- 
repttit Precurator  nomine  fmprmcipuiu  nar-    ucre  ac  locum  haberc ,  quado caula ccliac 
rMadiSimmuldtit lecolsUlLt dtcenseaemmM  aaccdfc€^umconlumnucumifccusvero 
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C\  effc^us  bm  (ic  conrutnmatus,quo  caTu 
ccflance  cau{a,efrcdus  rcmanet.Bart.^.Ti- 
iwf Mf  $.  JmferMorjhiAgJeltgdt.2.Dcch- 
raco  auceroiam  banno,ctiam(i  poftcafiat 
paritiojtamen  cftectus  banni  lam  cd^iinv 
matus.aiio  opub  habct  temedio.. 

Ad  cecdum  rcrpondetnt  ,acceflbriuin 
fcqui  naturran  iui  pnncipalis,  fi  vidclicet 
cuv.-.idnonpollic  !ubliftcrc,vcl  indmili- 
uc  ci  cohorrcac  j  bannum  vcto,um  dcda- 
catom  obGonciiinadam^cft  quid  leparacu 
kcontumada,  qttod  peculian  abfolurio- 
nis  indiccnr  t  cn-.cdic. 
Qu.  4".     Porro  c,u(intur,h  citatus  ad  primam  & 
&icita-  lccund.iai  cicacioncra  non  coraparueric». 
tmai  (edadrertiani-demumfeiefifta^anneiiii- 
tertiMn  ptias5c(ccudx  citationislblucrcdcbcat, 
demttm       Et  (^uidcm  fentcntiaift.i  fcrc  commu- 
taMme  wisck.,  quod  rcuscencatut  ad  expcnias 
tmfit!  caiusUbec  cennini,raa»me  aAote  com- 
reMydn  parcnce&accuiante abrcntiam  rci,quam 
impen^.ts  t'<.  iplutn  qnciiueprobat  Didacus Couar. 
frttiki  &  m  ioco  ciuto  ab  Autorc  &  icquicuceam 
JkimdM  ' Antor,adecrvt vulgo  opinentur.quadec- 
dtattanU  fiiuijbmhabucnthiigandi  caufam  ,  reus 
prxfiart  m  hoccafunoftroiu  cxpctas  condcnctur. 
ttne<t-        Vcrum  contrarum  lcntcntiam  video 
m  ?     pi?.ccre  Vdalrico  Zafio,  qui  (bruic,n  rcus 
chna  dtatione  citatus ,  in  pcimo &i«con- 
dotcrminonon  ccmparuerit ,  in  tertio 
vcro  dcmu  comparear,  adlotautem quc- 
Itbec  ccrminum  obicruaric,  hoccafuce- 
ttmnontencriinexpcnias  primiAciedi-- 
ditecmini,(iadtertiumrc(cAiterit.Tum, 
quia  nihiJ  vidcatut  iniuria  flicca ,  qnt  iiio 
iun:  vtitur  LnuSju.§  de.liLrtar.tc\is  vcco  vca- 
tnr  fiioiiure,  ad  primum  &ieaindumcer<. 
miniimdiacns,finoncoingaicac^cumd» 
qui  pcrcmptoric  non  ciranir ,  libcrum  fit 
ad  pnmam  &kcundam  acauoucm  com- 
pacere.  Tumetiamquia«i£  (MumMMs. 
jfiirrr//<^/^{f.r.Iurisconfidtu&didc ,  poft 
trtnum  cdictum,vcl  vnumpro  tribus.de- 
mum  ccnlcn  coi.tamaccm.  Cuiconic- 
quensait.Zaiius ,  rcumadprimamdcle- 
amdam-fimgliccnidiacionciii.iioiifigia^ 
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p.ircntcm,in  cxpcnlas .ictoi i  non  ciTc  c6- 
dcmnandmi\  Intcnm  t.'.nicn  vcium  cile 
dicit,quod  in  icutemiadc6nitiua,  fiador 
obtineat&reus adcxpcnlas  ccndcmnfe- 
tur,funcdemum vcr.i..nr  ill.r  cxpcn'.r, a- 
dcoq;  impcnia:  ilVo:  acccllcno:  icicrucn- 
tur  \  i  qu  c  ad  finem  liris. . 

Qim  1  iipra  ii  i  chefi  prcccdente  S.  An- 
tornollcrdixillct ,  pnncipis  citarioncm 
vim  cdidi  percm^coLU  lcmper  habcre, 
exinde  hic  nunc  intert  &  condudit,  qnod 
advnamprincipis  dcarionem  noncom- 
parcns  polht  cor.«'cninari  tanoua  contu- 
max,cum  is  <\ui  non  parci  vni  pcrcmpto- 
rixdtationiconcumaxexiIbci£/l  (»titm» 
iiM'uLfi.itnmdit*tM.  CsDWnnnquoddi- 
dlumcft, vnamcitationcm  principis pro 
pcrcmptc  na  h.ibcri ,  id  runc dcmuni  .\d- 
nuttaiuun^  clic  olkndiinus  ,11  is  pro  in- 
bnnatiledensadroonueritvcl-ipferettm» 
aut  ct  jsapparitoc;  pcc&nte  reo  ,tt  certo 
dic  ad  iurMcinm  dcnuo  vcnirct.  Hanc. 
quippeadmomcionem,dKflumcft ,  vim 
pcremptoriicdidi  habercatdefimplid 
citauonc  prindpis.hoc  minime  Tentm. 
clle  c."dftimo. 

lure  Saconico  proccdi  m  concumaa- 
am  mu  erjiebung  dts  etftrttt  dndtm  md  drit-  • 
tenCtfkbttlnfiM^  ekthfSttn  hoc  cft ,  vt 
prima,iccunda  fcrcrria  vicc  vidc.ir^Tr  indi- 
cium  cuidum,  nillrcus  contimiax  impc- 
dm^cnrimi lcgicimumdeducat,  cur  ncn: 
comparueritiannocar  hiccx  2obcKo  A»^ 
tornoftcr  ,  itancqoe  ait  contumadam. 
bannuu',  {I'ru!,criarniii  c.-tufis  ciuilibus, 
quodiplumquoqueconiirmat  iuo  icftj- 
monio  Oaniel  MoUcrus*  2,^neftr,t^^\ii 
ait,nulUbihoc  fTcqucncius,quaminCa- 
mcniImpcriahficri,vbicxofdmationcc- 
iuidcm  ob  contumaciam  in  caulis  ciuili- 
buslirigantcs  baimo  fubiiciantur ,  tara- 
diu#donec  ientenrixaucmandatoCame- 
rx  parcant:id  quod  criam  Gailius  j.depa- 
cepMbliucsjki,  teftatur,  iuoquecalculo< 
appcobac 
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•  „  JlJEJOX.rTJO   TUBSIS  ^€cicsipfiiii6;acUonis  viidfqj  portftas 

D  BC  l M  jS^  cognola potett» indeque reus tntc  1 1 tgcre 

jSltM  A,        E  cicationc  hadcnus,  (cqoittir vt  de  potcft  anne  cedcrc ,  an  vero  contendcre 

\.J\\h'S\\o  dicatur  :  (i  enim  proccHus  <^xhczi U.fl.deedcndo!^^ckx\h.\v\paratitM 

QuidnX  pcr  libclluni  fappliccm  pctiti  lint ,  loiec  tdendo  nu.  2.  dchnit  libclium  quod  lit  icn- 

UbeL-  ador  citatione  unpectaca  eaque  execu-  ptura,  quxadionemcontinet.Cumqua 

Ar/-      tioiu  «kinandata  in  termifl&  dtacionis  definiciunc  coincidic  definido  auchoris» 

ollVrre :  fin  Ubellus actionis  iam  antc ad  quod  fit  rcnptara adocis  intennonem 

cffeiftum  imrtcrrandoruni  j  rocclliium  CiNitineiis. 

oblatus  iit ,  lolct  is  ni  tcrnuno  illo rcpro-      Emcncus  Rosbacii m  fraxt  ciuiJt  c.j$»  ' 

diid,iftiulq',copiafiiieexempiumcicatOk  definir  libdlttm  brenem  &  ordiitacam 

auc proctuaton dm  exhiheri ,  niil  vnacu  icripturam,  clanun  aftoiisioioidonemft 

dtacioneaiiidicecranfinilfiisiit.Yulceias  caulani&:adionemcompledcns,&con- 

Majwrifpr.Rtm  ciff.  tca  aduerlarium  neccllario  aliquid  inie- 

jUBdtasdcfinkarkyiilceio,  qood  fit  ren»ftc«nidudens. 
Icdptuiaaidocisintencionemconcinens»  AliialkerdefiniuncIibcUumiqucdo- 

i.c  29.  finitiones  effedu  vcrc  &  fententiacon- 

GeorgiusObrechtusdcfinithbellum,  ueniuiu,  licet  vcrbis  diucd^Eapparcanr. 
quod  fit  breuis  &apertaverborum  con-        Quarnam  porro  lint  requilitalibelh, 
ceptioftttacacUdsfpcdeminiudidopro-  condpiendifoima.quideniq»cffc. 
ponens,  ni  traaat.de formmd.  &  ctncip.  It-  fequent.abattloceexpomcur,vbi 

btH  cap  2.  Dicirurvcrborum conccptio,  ^^nos nonnihil  dicemus. 

quia  ctii  hodic  iolennes  vcrborum  for-        t  i  n      ^  j     r     r  \     i  tm^v 

I  f  kl         hiKinarfi  r  ^«J#rW^         Lihclli  vcro  duaMuiit  ipecies :  alius  ^"f^^  o. 

!sL.  CaVxJL  Mnilti  W  '^^  articuktus ,  alius  fimplcx  :  Hic  QH:  49« 

>Sm <^i»;rrr4^>aM««.rub1aiatamenlKic  ^  .^^    .  ^  ^^^^^^^  ^^^^^^ 

j«rb««mrolennuate,  nj^hnom,nus  vcr-  „efmeiticnkiumdiftinaioneconftat  J»r#«;. 

-       r     j.  '  .  lerieconnnuaconcipitur. 

ma^mre&coniuetudinepnBlcnptaccn-  ' 

cipi &  proponi  debei;,VCni01cfilblir.C^       Articul.uus  vciu  libclius  dicitur ,  qui 

D.  oftcndctur,  .  arnculis  ccrus  &:diftm(iiisconccptusac- 

Appcllatur  m  definidone  brtuk  nrh9-  quefocmatuseft. 
nat^metftm  quiaomi(fis  (bpervacuis,ea     Priocem  libcHum  fimpUcem  *  dunt^- 

tannim ,  quar  ad  rem  pcrtincnt ,  &  (\\\x  xat  probauic  Elcdor Saxoni.T part.  1.  tit.  2. 

pr^fcnticaureinfcruiunccotmcredcbct.  cuins  h.xc  fimt  verba  :  Damtt  der  Proce^ 

Nom  t  ,uurquoq;Api:RT  AVfr/'or«»i  dejs  Hkcbfi/chett  Recbteu      Vitfim  Latiden 

tcnceptio ,  quiaa^debcceife  pcrlpicua:  trh^tu ,  5«  VfUtuwir,  ifi^libelias  arci- 

quia  frlibellus  obicurus  foret  velaidsir  cubrus  nicbt  xjiti^cb  ftjn ,  vnni  mhm 

guus  nec  h  iudicc,  ncc  reo  inccUigi ,  nec  dtrfilbt^e^leich  nicht  vom  Part gefochttfi ,  fe- 

reusajicedere,ancomcndeLcdebeatrd-  d$cbt  oSioo  mdio$  verwtrjfen  werde» 

repofiet,  neciudexccmimodefiipcreo  /§B^ 

(entennam  ferrcponct.  Quod  in  tantnmverumetlenotachk' 

»  Dicitur  dcnit]uc  fiitura:  htis  fpcciem  authcr,  vcarticulatus  libcllus  ,  ct(i  pars 

contincre/.^.C.</f«iMf</o.idquodtimcfit,  rca  nil  oppoiueric  ,  c.\  otiicio  rcnci  de- 

cum  rem  &  pccendicaulam  a^ene  com-  bcac.    £c  ciun  hoc  iuro  ibium  UbeUus  • 

pkdiiiir :  nambinc£inicaelitis.iau^&.  fimjplGX  adnunacnr»  ideo  per  refponfio-  - 
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cicinnarranoncdi^m  dTe.Ticium  cum 
adlore  concr.uilIc  &  cx  conrradu  obii- 
g2tum  elFc  adloci ,  fcii  fpcaes  contradus 
iiclignari  debct  ex  cjiu  obli^aiuslitTi- 
ous  oclon.  Idcraque  dc  malchcio  diccn- 
<lum&  racicrhuius  obicura  iTrinimceft: 
nom  li  gencraiis  cauia  lolum  cxprimacur, 
Ron  poceil  conl^re  rco  ,  vcrum  ccde- 
rc  ,  acvcrocoiuendere  dcbeac  ,  quu 
hen  poteii ,  vt  ca  pollca  eontractus  cau- 
<a  Sc  Ipecics  dicatur  ex  qua  rcus  adori 
obligacusnon  (ic;&:hcri  contra  poceft  , 
vc  cam  dicac  ex  qua  fit  obligatus  rcus 
aclori,  DonclLadiy.  C</*  ^</fff</.quinc- 
tum  tali3  libcllus  cllct  inccrtus  ,  co 
quodnonconcludcrcrcercum  ius  agen- 
di  GaiL^  06/ rf/.  Et  quanquam  non  dc- 
lint  quidani  c  pragmaricis ,  qui  fticuanc, 
libeliii  huiulmodi ,  qui  caufam  rcmocam 
dunt.ULic  6c  gcneralcm  continct  admit- 
tendum  ,  quando  reus  contra  lUum 
nihil  cxcipit,  Bartolus  in  leg.  1.  de  e- 
dendo.  Rcde  tamcn  fencentiam  hanc 
improbat  Obcechtus ;  non  (blum  pro- 
prcr  rationcm  modo  addudam ,  quod 
ocmpc  non  conllarct  hoc  calu  rco,v^ 
trum  ccdcre  ,  an  vcro  ligirare  Jcberec , 
lcd  ctiam  idco,quu  ccrta  Iius  contcfta- 
tio  non  potcft  Hcri ,  nili  teodc  caufaob- 
hganonis  cerco  conftcc  ;  cum  tamcnli- 
us  contcftatio  lit  baiis  atque  flindaiTien- 
tumiudiaj:ataraiolum  circt  fund.imcn- 
tum,li  mcenaforct  htis  conccftacio. 

InaiSbonc  in  rcm  (ufficic  cauiam  gcne- 
ruJcm  aflignarc ,  dicendorcm  a  Titio  pe- 
tito  rielle  rcftituendam,quiaip(c  domi- 
nusiltrci  pollclli ,  nec  opus  nabctcau- 
iam  ipeaalcxn  adiiccrc  ,  cx  qua  fundus 
ad  iplum  fpedct ,  idco  quia  ctiam  hac 
folum  gcncrali  cxprclla  confLire  poteft 
polldIon,vtrum  ccdcrc ,  an  vero  htigarc 
debear :  n.-un  fi  ador  dominus  cft  ,  vt 
ellcintcndit,  quacunque  cxciufa  lltdo- 
niinus  ,  fcmpcr  ad  rci  reftitucionem 
pofleiroi:  tcnecur ,  Lo§uum  jf.de  rei  Vindi- 
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Conclufio ,  in  qua  cota  vrs  libclhcon-  Qu.ju. 
fiftit ,  &ob  id  priTcipue  attendi  dcbct,  «^wn/i» 
inquopctitio  adlonscontmcat.q  &ipfa^«^«4/ 
apta  H  pcrlpicua  cire  dcbcc    Harc  m  d-  //^cflj 
vihbus  caulis  ncccflario  exprimenda  eft  cotlu/u^ 
nec&omifla  libcllum  vitiat  tap.  exami^ 
luiu.  de  tudu  l.  edtta  C.  de  edendo.    In  cri- 
minalibus  cx  narrarionc  &:  quahtate 
dchdi  ptrna  cx  ccrta  iuris  conftitutione 
UTiponcnda  vcnit  (4pit.   licet  de  fmon. 
quare  illic  iblam  fadti  narrarionem  fuf- 
hccre  abfque  pctitione  6c  concluiione, 
annotant  Interpp.  nofta  ,  cx  hac  ra"- 
rione  ,  quod  in  criminalibus  nihilcon- 
cludatur  dari  vcl  lieri  parti  ,  ied  pcena 
corporahs  apphcctur  corpori  ,  pecu- 
niariavcro  lilco  debcacur  GaiL  i.obf6k 
n.iS. 

Atquehar  trcs  parres  funt  hbcUifuU-  p^^'- 
ftanriaics ,  ea-tcrum  folct  his  in  hbello  W^l 

Erarmuci  cxordium.quod  concincre  dc-  '^' 
et  pTinio  nomen  iudicis,vt  conftcc  co- 


pnnio 

ram  quo  adtor  alccrum  conucniac;no- 


mcn  uiquam  ludicis ,  nonproprium ,  fed 
nomcn  dignuatcm  &  omcium  cuis  de- 
/jgnan9,quucx  hoc  fcre  mchus  perlona 
iudicis  cognofcicur ,  qua  ex  nor*incpro- 
prio;fiquidcm  coram  eo  .igitur  non  vt 
pruuto ,  fed  vt  magiftratu  &  qui  pubhcu 
ofHaum  geric. 

Secundo  i:\pumcniiam  eftquoqneno- 
mcnadoris  inhbclli  cxordio ,  vtconftec 
quisagat , quod  tamcn  tniic  dcmum  ne- 
ccllaruim  dfc  notant  pragmacici ,  cum 
quis  non  pcr  le  .igitjfedpcr  procurato- 
rcm  ,  quonum  cum  quis  pcr  fc  in  iu- 
dicio  agit ,  fcmper  cercuscft  i$  ,qui  luo 
nomine  hbcllum  m  iudicio  producic. 

Terti9  poncndum  quoque  cft  in  cxor- 
dio  hbclli  nomen  rd,vt  conftct  aducr- 
fusqucm  .igatur,&:ii  rcus  inccrtus  cft, 
dihgcntet  debet  ddignan  l.dt  xnoquoque. 
47.ff.de  re  ludicat.quo  rco  conftctaducr- 
fus  rc,&  non  aducrfus  alium  adioncm 
dle  inftitucam  ;  omnisque  collatur  an> 
big^intas. 

3aL 
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rtn»  tA      Scd  anne  nomcn  qiioq;  adionis ,  c]ua  primendum  crit.  Et  quod  ilHc  fadti  pro- 

MHome  quis^ixpertuselbn  Ijbclio  ohm  cxptuiu  pofttio  inicUigi  ncijucat,  ejunde  patet» 

acttouit  (iebtieritconcroaerfianoncacet?  «jaodilNdem  caulx  diftinda  fiac  meiu 

mBMk     AffirniacDoncllus,  Vitalis/.vrfr.iWF./.  tio. 

fit  exPTt-  n.io.&f€q.Q(£dAM  Li^.ffMV.^nfLa-  6.  Idem  quoque  cxtorquere conanmr 

fmg^f  Ani\cttAnLs.CJtedend.  cxLs.C.deedenJo.Namihii\xdiaxamuao 

u  QuiaPompontasin/.i;$.  Mril^ii^db  &  tihelli  emendado  concedirar :  atqui 

«r^iiiricnbir,  aHmes  tu  intrt»  cemf^jKtm  «icc  mutadoiftacogpoiapotcfl: ,  nifi  ex- 

^lfftjntm*effxmMpilennes\  vbi  C  e  r t^  prclTIi  adionc ,  quando  ex  eodem  fedo 

jidTiomiiu ,  iblennes  ad  fbnnuias  reie-  plures  athones  competunt,ncc  cmcnda» 

jTuncur.  donisncccffitas,  llnoraen  non  exigece- 

2*  Qimidem  quoque  videcurdemon-  nir. 

ftrarc  /.  /.  2.    Dtgc^.  ie  pr^fripr.  verb.  in  Carterum  quod  nomen  adionis  in  li- 

quibus  icnpcum  ell,  cunc  demum  peruc-  bello  iure  ciuilinon  expnmendum  (it,(ed 

uuri  ad  adiones  ii\  fathim,cum  dchciunt  fuf^icut  m  ^roponenda  adione  iaclura 

vfittca  aflioimm  nomina }  ici  cum  Jio-  .cefen^vermsoL  Etvdinde  probamr 

menadionb  inuemrc  non  pofKimus:  c}uodnullibiininxenoflzoideiq»e&de- 

quo  dccLiratur  fic  a<5Honura  nomina  fii-  lidcrctur ,  vt  nomcn  exprimanir  a£Honis 

illc  »  vt  quandiu  pollcnc  mucniri ,  tan-  iuUbello,quodll  veco  nccellarium  cllcc, 

dmhiscflet  vtendum^  necpdiisadft-  vdfoxidiiiinxe  noftco  alicnbi  figniiica- 

dionemin(admn,hoc£ft^eunqiue(tne  ienu>nectantofiIencioidpcMenrentle- 

nomincrem  fadisgeftaiiulemonflfafe^  gumlatorcs. 

con  higcrc  Uccrct.  !Nec  lane  per  textus  &  fuiidamcnu  lu- 

Ideraque  probanc  dubitationes  ilbe  pcaadduda  probamr ,  adionem  inre  dp 

veterumc2mmulcc>qui  ineademfiidi  uili  in  libdio  fuiile  nominadm  cxpci^ 

fpecie ,  de  qua  non  conftet  intcr  omncs,  niend.-im :  nam  in  dic}.  l.  t.ff.  de edcndo  non 

qu.Tnint ,  viriir.i  i!Io titulo , & nommca-  vulc  lunlconfulrus  achonis  nomcn  in 

ctionis  ,  an  liio  pouus  vtendum  fic  /.  /.  formula  agendi,  dcbcre  nominaampo- 

dSr  ^jlMMf  /  qtii jammimm Ld^lAf'  ni,  (edyuttiblum.ceflantibus iistudui- 

ttem.ff.depr£/iript.vei^  L^.Digffi.finien/or  is,qu£iureduiliprodita(unt,  &:qu.-cin 

falfum  mtdum  dixer.  quac  omnis  ftulta fo-  albo pj.Ttoris  certas  fonTiulas  habent ,  in 

.  ret  contentio,  liomUlbadHoms  nomine  £u£himuolIeagi,hoceft,  nonpra:rcnpa 

fiiftioecec6dum  cancum  proponece,  &  oerta  finenni  &  compeiidiofii  fbcmuJa» 

exeoincendeicfibiilIiid,anc iilud  dari  o-  quiaea  de  re  nulla  cllet  compofita ,  led 

porrcre.  nmplicircr  a  pnrtorcfa<itumtettcemgp- 

4.  Infuper  fencentiam  lianc  probari  ftamdcmonilraridcbere. 

purant  L  1.  Digeft,  de  ed/nit.  vbi  didtiir  Idemquongnificacnrtn  A8.£i.  qood 

i]upd  ei ,  qui  in  ius  vocacur,  aAio  fice*  nempc  tum  demura  adionc  prxlcripds 

dcnda,  quo Iciat  vtrum  contendcrc,  an  verbisagi poflit,  cum  vulg.ircs  &  vliraae 

vcro  cedcre  debcat ,  C  o  c  n  i  t  a  A-  acftioncs  defidunt ,  quje  ccitis  formulis 

c  T 1  o  N  E  ;  ac  quoraodo  adionem  co-  indui^  &  in  albo  praztoris  lunc  propo- 

^oicecet  ceus,  fi  nomcn  dus  in  libdto  ficc.   Hae  ancem  adiones  idcirc6  viii- 

nonexprimcrccur^  garia  aftionam  nomina  habcrc  dicun- 

f.  Etin  Lawnes  Cod.deFpif  op.  clrCLtir.  tur  ,  non  quod  illarum  nomina  in  for- 

diatur  P  R  o  i>  o  N  h  N  ])  A M  cUc  actio-  muiis iinc ex|jnracndai lcd quiaexus ne- 

nem,  nomen  igic  ir  iphus  in  libdlo  ex-  godis  pcoficdainDicqaQrum  iusceitis 

&com- 
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Sccompcndiofisformulisiuclufumjvul-  iure  attor  tubctur  poncre  quid  pctat  & 

goomnibusnotumcft.  quoiurciibidebcric:>ilhnut. 

Sic  etiam  non  rcfragatur  quod  &pc       Vno  cafu  vidctur  .\dhuc  hodic  nomc  n 

luri^^Ttnfulti  inccr  d  contendcrint  dc  fpc-  adionis  nccelLirio  cilc  exprimcndum ,  li 

.  aclionis  &.\huslianc, ahus aham  dan-  caufain hbello  conrcnto non  vnam dur.- 

dam  contendcnc.  taxatadioncm.lcd  piurcsproduccrcpol- 

Namilirconteiitiones&digladiatio-  fitjveluti  i\  coloniis  conucniatur  ooar- 

nes  rucruntnon  fuper  nomine  adionis,  borcs  carlas,  quo  caiucuniplurcs.idlio- 

Ccd  fupcr  ipla  adVione :  non  cnim  contro  -  nes  proditx  fint  Li.2  &peti.jf.  dedTb.furt. 

vcrtcrunt  vcteres  Iurifi:onfiiIti,an  adio-  f*/ncccircellaclionemc\pnmi ,  vt  rcus 

nis  nomen  cxpnmi  dcberct ,  lcd  .m  cx  F,i-  conucntus  ccrtus  cllc  pc  ilic  dc  ^iuahta  c 

&x  ipccic  h.vc,vcliIlaaclio,  &:vtrumcx  adhonispropofit.v.Gail./  obf.6i.nu.2i.Hi.  c 

oblata  fadb  (pecic dirccla,  Icgitima,  nocis  auccm  caiu  cxccpco ,  gcncralis  mancc  ii> 

&:iblcnnitcrconceptaa(flio,an  vcro  prcj-  periorrcguia.quod  nomcnaclionisin  I;- 

fcriptis  vcrbis  compctat  /  i.ff.dc^jimutor.  .Dello  neccllario  cxpruni  non  dcbcat. 
Ls.%Mt.ff.depr^(ript.verb.  Hodic  Jane  nomcn  aclionis  non  cl^ 

Pari  modo  in  l  i.  ff.de  edendo  non  dici-  necellarium  cxprimi,lcd luiHcere  eo  mc- 

nir,quod  nomcn  a(3:ionis  in  libcUo  fit  cx-  do  n.irrari,vt  inde  aliqua  adlio  clicipoflfir, 

primcndum,  nec  ailcrit  quod  eo  finc  h-  omncs  tclL-uitur  pragm.icici  &  vlusquo- 

'DeIIusdebeatedi,vtdea(5tionis  nomme  qucforenfislarisedocec. 

& appcllatione conftet ,  lcd  vt  cognoica-       Hinc  ictic infcrtur,  quod  libellus  x\on  Qui.jj. 

turadlioatquereu5ccrtusfit,quogenere  vitictur.fimeptaaftio  nominctur,  tum  Anlsbet- 

aiflionis  conucniatur.  quia,vtha<5kcnusoftcnlum,  nonopuscft  lusvitie- 

Infuper  (cntcnria:  noftxar  nil  quicqua  nomcncxprimi,igiturctfi  cxprellum  fit  rur,fitn. 

dctrahit  iUmnes.  C. de Eptfiopis  & Clericts.  taKum adionis nomcn,  pro non cxprciTo  eptaM^lio 

inquadicitur  ,  proponendam  cirea(iio-  habcbitur  ,  necviti.-irepotcrit  libcllum,  noiitmc- 

nem:  nam  hinc  malc  ik  mepte  iniertur  quem  vtique  vitiaret,  liineovcrumno-  mrf 

nomen a^onis cxprimendum cllc.  men  cxpnmendura  forct :  timiquiam- 

Deniqueadremnihilfiicit<i//.C.///f-  terprcurioneiuv.iiidusvidctur  a(tkus,  vt 

iendo.  in  qua,cdita adkio  futurar  htis  ipcci-  fuftincatur  porius ,  quam  vt  corruac  &  c- 

cm  dcmonftrarc  dicitur ,  non  quod  no-  vanelcat  l.vnic.  C.  de  rei  y.xor.  .iH.  .\dco  vi  U 

mcn  a(5lionis  ipecialiter  cxpreilum  habe-  parrim  vtilis  fit,partim  inutilis ,  tum  vcilc 

at,  ied  quo<lapt.im  rci  &  propofito  nego-  pcr  inutile  non  vitictur :  tum  etiam  quu 

rio  competentem  narrationcm  continc-  regula  luris  eft ,  quod  qiue  abundant  non 

at  l2,C.deform.&tmpetT.aH.  fijlcant  vitiarc  aitham  /.  ^4.  Digefl.  de  re- 

Nec  enim f^ecies  ibi  pro  fpcciali  nomi-  gid.  iur.  Cum  igitur  cxprcifio  nominis  a- 

nis  exphcarione ,  fcdpro dctcrminata fa-  (^bonis  fit fiipcru.aciu,pcr modo adduda, 

&i  aJlcucratione  accipitur ,  qua:  quarftio-  non  poterit  libcUum  viture. 
nis  ieu  caul^  modum  proponit.Obrecht.       Cietcrum  la/bn ,  Bartolum  &:  Raldum 

dtformandit&concip.ltbeU.c,S.nu.i4.  fecutus,  opinatur  libcllum  viciari,li  in 

Et  h.TC  quoqjiencenciauirecanonico  co  incpta  a(:ho  nommaca  fucnt,  primo 

cftrccepta&approbata:  eofiquidemiu-  per  textum  in  Li.Codic.deformul.  &itu- 

re ,  licet  adhonis  nomen  fpcciahter  non  petrat.  fubUt.  vbi  rcquintur ,vt  apta  adho 

fit  ponendum ;  necelle  tamen  eft  fa(5him  proponatur. 

ri.urari,vtcxindeiusagcndiccrtum  colli-        Scd  nihil  hic  tcxtus  ad  propofitum 

gi  poSii.cap.dileiit  6.dc  tudtc,  Viidt  codcm  confert  cum  hoc  folum  veht,  quod  in  li- 

i  bcUo 
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bdb<^CB.reiieunegocio  fic  proponenda      Dodmus  fupra  qviod  libdkts  proponi  linrdDi. 

iAio;nomen  aucemadioais  aptum  e»-  polfic  vcl  in  modura  fyUogKini  pvtccU  Quz.^^' 

primcnduni  tlTe  textus  non  dicit.  tribus  propofitionibus  conftantis ,  vcl  in  Qa^mMlm 

1.  Adducuntpr^tLrca/././)r-jf!y»  «wij/ir  fotamtiSc  modum  cnthymematis  ficut  i,i,tUm  m 

fJfmtiLducmnrb.  diccndumcrit,necte-  goftemrdimn omiflacauia pctcndi , (lib- ftmgn 

'nereiutcnaonenu  m^^i-»-;»  riTir-"  ^rfiiKtlfmTr  mJtyjmr 

Refpond.  Sed  &  ibi  agitur  non  dc  in-  conclufio :  exemplum  huius  talc  propo-  ff^gtit fgg 

cpto  a&ionis  nominc  cxprcilo ,  (]uod  vi-  nit  Obrcchtus :  Stmpromm^u  veniiia &  cpnt^iem 

cietinccntioncmiidoris,  lcddcuicptaa-  tuuUdtt  Titia  fundum iAdvumum fr»untum 

fiione»qmerd,dequaagicat>n<mconuc-  smdiiiU Ttnmtmniimfn^mferfiUatJii. 

ntaL  HxcfiinfticuafiienCtintentionon  f/nmiSmfrttMfiUiertmnmriimtzktti  , 

rcncr,(ccus fi ineptum dimcaxat  &:incon-  f*3t^ecus infirm*  enthymematu itd frt/i0* 

ucaicns  nomcn  a^oms  oxprcllum  lit.  niftteSimam  tepr€tMSMMMt^9ii^f0iUf 

Quin  cdam  errorcm  illic  in  caafiiaiftio»  Smftmm  &  mfraffriftm  f^Hmmfit^  ' 

nisfiiilIecommi(1imMK»vcroinnonii>  mdruun  ctntraTittMmfrofuut tfmtmnm* 

ne.cx  tcxtu  liquido  patct.  fiperftu£pTol>ationuonere,dequ9expreJfifr^ 

^  Eodemqi  laccrc  pucajit  tcxtum  m  Lfi-  teftatur:  hacfrttefiatimprdmifddutt^  Ti- 

mLm  fvrA.exprimerc  adionau  Ctd.  dtm-  tiofmdmu  Stmfrmmum ,  m  agrt  Salmt  fh 

muUL.  tumfrocentumauTeu,mtneta&val»rkJ!l9- 

Refpond.  Sed  &  bic  texcns  nifiilidd  ''""^^"'1''  vcMfe  &  tradidijfeM  rititm  ' 

remfecic;cum  hoc  duntaxat  vclic  quod  freciu«ipotidimftrfoImfe,tm<,fil^Uefe^  ^ 

adio  fit  m  libello  cxpnmcnda  :  at  no-  |Wi#<WJi«iw>toi»lum 

men.eius  expnmaiduni  cfle  non  didtj  ■■jB*^)*^*'*»  ^-^"^^?* 
miilt&  minus  evindt,  quod  fifiJfiuB  &  ""'^"^«^ vefhafententia  ct  tm$ 

meptum  nomenopriimniC^libcUusMC  '^*^  ^""^  refuficnelttuexpenfarum. 
hocvir.ctur.  InhochbcUo  omillacllmaiorpropo- 

,^  „        „  imoqutetaBseaiQmfmttrttfreeimiiii- 

4.  PoftraTioaUcgantnrafaronc^yf.i»w  fSrttJ,l.tmmceptt,tmm»MttMm'  ■ 

ta.mve,b.  compctcnpbusaaiombus  Cif  ^precii  folutionetn. 
itt.fremjf:i.fetitttm.i»  vttktmfmtmihi      ouanquam  autem  hjcc  formub  i»o- 

Mltimkm,iMfvmlftiimtHrkemu^  diefefiiitiflima,mcllocttB*liiedillli: 

ti  aame.  c,dfiven.p,9ntr-agn.  V^dccon-  cfTcindicacObfCchcus.inqua&antccc- 

h^ln^  ^*^"'^  ^  confcqucns  cxprimitur  &fimul. 

'^'^5**^!^^^'*  M>iiueilft>  noo  rcqoi-  p^QQ  aducitxxr  :  cum  c^>.mefias  cauijB 

iecetnc.vcefieta{»ta.  fcopttsimcMigi,mcilus.cau&vitaiiftde^ 

V^immunen  &  huic  (adlc  occurri-  prcnendi  &4niefitt»  drtiHlfr  dBllki&, 

nirfidiftingaarur,  vthadcnusaliquorics  npfliff, 
fadium  ell  mter  adiioncm  8c  nomcn-ft- 

Aionis ,  hocmodoicompctens-aftioii^        RESOLVTIO    T  H  ES  IS 
Aitucnda&finoBfiieritin<lbnci»fiMllo-  r  HDRCIMJB^  " 

coipfuis  incompcrcns  5:incpcaintcnrio 

non  tcnet,  &  viturur  UbcUus :  ar  uonien  TJ  Equifiia  Kbelli  nmt  ifb.  1.  Vt  fit  cla- 
a^onis  in  lii>cU&  dc  ncccflicatc  cxpri-    »V  ru^pcrlpicuus^non  vcro  obicurus. 

nciidnm  non  cfk,  S^fifiientexpceffiim  Hocautem  ideo,  vtreusddibeiatcpoC 

Bon  viriac  hbcUamied^fiipenncno&  ■  ficvtrum  contcndcrcan  vcrooedbc  ve- 

IKioioittbctuc^  ^UJ[jl$tdi94i,  fiEvtindncemm  fcn. 
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TcnCfeimprofcrrcpoffitf  («r4rf./w/?.^^4^.  narrata,inepracolli;^aturconclufio,tocuJ 
.tnfummA^.qui firtu.ff.de ludic.  Qux  fcn-    libellus corrujt.  Iclcmcur>Ialbnc&:  An- 
\tnxx3.co\\hvmdx\ix Lfin.C.dtsnn.iLexc(pt.    geloallcntquoquc  Gailiu*  i.oltftr  di.^io- 
^etfftnctmut.in  vnb.fitncimus  itjjj  nuSam  m    pterea  quod  conciullo  ampliar  6:  detcr- 
tudiciu tn pojlerum  locum  hjbere  tafemconfu-  minattoraniaclioiiem.HincexLatifr.in- 
fionem  fedquiobnoxtumfuuminiudicium  cLt-    co  refcrt  idem  Gaihus,  libcliuin  in  ciuih' 
mduertt,6' Itbellum conuemMnts ei  trjnfniife-    bus duo contuicrc  debcre ,  lurranonau 
rtt,  Itcet  generjltter  nuOiut  cau/i  mentionem    &  conclufionem.i  ad  cognolccndiun  ve 
babe»tem,&c.qitibm  verbit perjpicue fignifica-   to  an  libeUus  lit nn  ptus,  &  qua;  a<Aio  lir 
tur  qiiod  Itbellm  obfcurm  rectpiendm  nen  fit.      propotita:  concluiionem  Sc  narracioneiu 
"Qjy^-y?     Cqtcrum  li  iLMitcntia  (upcr  oblcuroli-  elleattendcndam. 
dUijfi par-  belio fuerit  latsi,  nec  aduerlarios  contra       Quod  li  igirur,  vt haclenus  fait oflcn- 
-te cetttra  exccpcrit ,  Icd  illui»  adniiferit  tradunt  in-   fum.ca  v;s  eft  aptx  concUilionis,  vt  hbel- 
obfcurult  tcrpp.  luris  lcntentiam  valere.Gail./.o^.    luni.quoad  iiarrationc-ni  cxter.Uque  par- 
hellumrio  66.num.6  Mc\.m l./.ff.deedendo.  Quodta-    tes  incptum,  lullinere  valcat  in  totuni, 
ixctpute,  men  author  nofter  m  criminalibus  Iccus    dubitandum  non  eft ,  quin  li  partim  con- 
fententia  fefc  habere  fcribitj  in  his  cnim  hbellus  cludenslithbclluspartiravcr6ineptus&: 
ftrdtur,  oblcurusvclgcneralis  non  fuftinctur ,  ct-   non  concludens,propter  partis  ineptitu- 
^dfitrd'  fiparsnihilconttacumcxciput.vtfitalis    dincmintotnmnon  vinciur,ledprop.ir- 
fit  hbellus'.  accnlb  Titmm  de  omnibus    tcluftinearur,ciUTi rcguLiiit  iuris,  quod 
malcficiis,  qua:  admilit  Llibelltruitt.  Digefi.    vtilc  pcr  invtile  no  vitietur.  (.  vtile de  R.iur. 
deafcufiit.kd  debet  elle  pcrlpicuus  &:  Ipc-        Rcgulariter  porr6  non  admittitur  li-  Qq«B.j 8« 
ciahsjCerti  cnminis ,  loco  &  tcmpore    bcUusccneralisproptcrcaquodfupcrta- fti"»"'^- 
circumfcripti ,  ita  vt  reus  ncgatiuam  lo-    h  hbcllo  certam  (ententiam  iudex  fcrrc  btUmge- 
CO&  tcrapore  coarctatam  probarc  pof^    nonpoITit  :  cumfentetiadcbeatclVccon-  neralMtti 
fit ,  alias  ei  defenfio  tolletctur.  Gail.  i.obf   formis  hbello ,  Sc  ideo  fic  vt  hbellus  gc  d  lmktd' 
62.num.i}.  neraliscftjitaquoquc  lcntcnru  iir  gcnc- 'W? 

Summa  amem  virtus  libelli  confiftit  ralis:atqui  fupradiximus,quod  uidex  ccr- 
in  aptapetitionc:  fiquidem  totus  hbelhis  lam  dcbcat  fcrrc  Icntcnciam  S.  curare. Iti/f. 
cxconclufionearftimatur  totaq;  vis  libcl-  de  i*<?.ex  hac  igitur  caula  non  admiituur 
li  in  conclufionc  confiftit  lalon  m  /  j.n.2f.  hbcllus  generalis, 
Digefi.  dereb.credit.  totumq;  pondus  Iibcl-  Exapitur  ab authore  petitio  hcredita- 
h  maximc  Sc  fubftantialitcr  ftat  in  con-  tis, in  quahbcllus  gcncnilis  valct  <5c  fulla- 
clufione  Fichard.  c»nfiL  12.  num.  2.  tm  2.  nctur,tali5,mquam,hbcllus :  Peto  j  tehe- 
cumnonquidnarrccur,(edquidconclu-  redttatem  Sempronit  qui4fumeimher(s\vc:\. 
daturattendifbleaiIafbnin/./.^r«f.jf!</«  vt  non  fit  opus  fpcciricarc  &  dcfignare 
tdend.  res  hcreditarias.   Vndc  redcdiciturpe- 

Quarcfiincptafit  petirio&conclufio  ti  hcreditas,  etiamfi  res  vna  hereditaria. 
IibcUi,qua  vis  cjctera  hierint  apta,  non  ta-  peucur  /.  4-ff'de petit.hertdit.  quamuis  ea 
mcn  (uftinctur  libcUu5:atcontrafi  apta  hicritminima//tf.jf.M<lfnf.  . 
eft  pctitio ,  qiumuis  octcra  non  fit  apta:  Veriuitamc.quia  in  cxccutionc  (enten- 
libctlus  fuftineri  poteft:  itacnim  bcne  la-  tix  ecneralis,  luj>er  huiufmodi  gcnerali 
fon :  etfi  caula  pctendi  Sc  narratio  fit  111-  IiIk-IIo  lata: ,  noua  liquidationc  &  proba- 
epu ,  nihilominus  iudcx  (ecundu  aptam  tiouc  rer um  hercdirariaru  opus  eft ,  aom 
condufioncm  (entenciam  fcrrc  dcbcr :  c  finc  fiimpcibus ,  ia<fhicaccmporis  &  mo- 
contraficxlat^lerie,  quancumuis  bciic    leftiaa6boris>ideoconfultumvidetur ,  vt 

1  eodcm 


|oS  _V*iviilMll  L  Dia»?TATtANts.I  ^C- 

eo^em libeOo >  vdaliis ardculis  defigna-  clem  alcetnariv^  cunnilari  poflunt,  pro^ 
-    tiofiatrenimhcredicariardi><|tiidviedli&   pter  incerritudinem  ,  qu;r  ex  fadlo  alic- 
qu:inrumq;  Acinhcrcdiiaiequacpetitarj.    no ,  eius  fciliccr  qui  rcm  bona;  fidei  po(- 
j  Cdil.dJoco.  lcflbri  tradidcrarproficilcitur,  vtdequo 

Excipiturquoqucknipcriorircgulaa»  noncon(lecvicumdominu&fuent,anve- 
£Ho  dc  dorcin  qua  genetalis  quoque  li-  ro  non^ 

bellus  admitritur,  quia  dos  quoquc  res      SeamdiiscaiTis  crtinadHonchypoth©- 
quidamgcncraliscft,  qua:  plurinus  rc-    caria  tn  qualjbcllusalternativusaclmitri- 
bus,  quainuis  nec  cohxrcntibus,  nec  vni.  tur ; ptto  lUumcondtmnAri ad tradittonem rei  • 
nooiininibieAis conilat,  fictgicurinpe<  'tUgMt^,  nii4^tund$mde^tiniL/i fundm^. 
tione  gpneralium  rerum  ,  gcncralis*!-  %.mvmdicAuone.^.dip-gnorib.&hjipotkl.fiM^ 
mitriturhbcUus  AiKccf  C^<iiuto.ita<]llO-    Co±fi  vnu-  ixphmOui  hcrtdilus.  Et  ratio  eft 
que  in  dotc.  quod  ui  atUione  iiypothccaria  polleilbc 

UMtsB,  Parimodonecalcetnativiislibcllusre^  pofluremtecinere&.lms«ftini«ionem' 
Qux<59  gukritcradmitritur,  quoniamlibeOas>vc.  creditpriofibxe  Lfim^urfMftgm^  • 
Qujnd»  l'vpctl:C>;im,debcccl]eclarus,  cenusat-  hypothed 

4dmtttd  que  pcrlpicuus ,  tumproptcrrcum,quo       Tectius  calus,quoadmitriturhbcllus  • 
Mr  tM-  iph  conllare  poIIic,quid  a  lcpetatur,  &  v>-  alternarivus  eft  in  maceria  L2.  C  dt  rtfand. . 
buMirer-  Rmncedere,anveroconcendere<lebeat»  'iWM£tfArbilibeIluseItcer,qu(unaItetiK^^ 
cum cciam ptoprer iudicem ,  vt  certa (en-   concipi  non  poceft ,  vt  vidcHcec  empcQt  * 
tenriam  ferrc  pofTir ,  qnoniam  (cnccncia   prccium  luppleat ,  ve!  rcm  cmptam  rcfti- 
dcbct  conFornus  cllc  hbeilo...  tuot  L  2.  Ccdi(.  dt  rtfitnd,  vendtf.  (a£.  s-  de .- 

Disftegulaticer.n(mvaletefibellum*  «n^r.-. 
aketnativiutt^quiafimtcenicafiis,in  qui-  ^    Sencentiam  nipr.v  hbcUo ,  evidentR  IMVM  Cv> 
bus  admittitur ;  quonim  prhnus  eft  fi  in—  inepto ,  lanm ,  di.ximus  nullius  cfTc  mo- 
ccrtitudo  prohcilcatur  exFa<^oahcno  U.   mena,quoi\um  icntentiadebet  elic  con- 
$  f«rM4«r»Mk/far«tf/ej4r.  vbiicaIut^c»D*-  fetmisobelb,igitiwbiJibeUusincptus  • 
tiiltusVlpnnus  (anbit:  eft»non  poteft  ienrenciaquoq;  noneHe  - 

nmquam  ncertum  cff ,  vrrum quufolegato,  incpra.Qu^LKl  atleo  vcrum  clTe  ait  Gailius,  . 
«n  pro  hertde  velptopofftfjore  pojSdedt,  bel-  vt  tahs  lcnccncia  r.oti  lir  per  appellatic>ne 
bfitme  Arrunus  fcrtbtt ,  hereditatu  petitio-  rc(cindcnda,lcdipioiurenuliaccnlcatur. . 
9tm  mfiktmiUm  ^&hoe  mttMmi»  nd-  Ptanec^  (t^iinteaciA  lata  fitinfiimmatUs ; 
dendnmi  vt  ftue  quis  pro  herede  vel  poffeffo-  cau/is,qu.t  libelhivo.  non  d|cQderanr,nam  • 
re yfiue pre Itgatopofstdeat .hoi  ititcrdulofe-  nincincfrtitndolibclli  fentcnria  nonvi-  - 
ntMur : quemAdmodnmfoienm  factre  quott-  tiat,quta.quotiens.ihtjuidncccllanonon  i 
mmtrtmiieii:qtidPorim4Si$tmmt'.  nm  ■  tequirimti  fiiUudincetueniar,  eriamiiw  • 
•AMviiSffMiif^noceAariflxalcecanos  v^.  epccat^umnon vitiar/lmr  c.de reivx.4S. . 
con/cqui,quod nos  conrin^ .  Dixi  antem  icnrcntir.iiT  fupcr  libcllo e- 

tccc  hic alternanvc  coniunAiro&co-   videntertntpto lat.mi  nuUius  eilc  momen 
^min  libello  proponuntutpedtio  hens  ci;  nam  (i  non  cxpte0c  inepricudo  appre- 
^cads  &  ittcerdidt)  qao<lle|^rum,id-  at ,  fcd  fblum  Mcitc  & per  fubauditos  in-  • 
eo quia inccrrirudo  iftavtrum  pro  hcrcdc    tclledus  ac  fiibcilitatcs  dt  prcl. ciuhrur , 
velpollcllbrcaiivcro lcgato poffidcat    placct  libi.  Ilnm  vakrcuixra  ilhid  cxprclla 
«Iaetfirius,cxlaAoiphusproficifcitur.  noccnt,noncxpicllanonnoccnc/.«/r«/^ 

Exemphunhuiusquoqueeftinpubli-  fd.ffMrujm* 
cianaaAiooe&ieivindicatiOne^quaBicU  EcAUbeUustactte&nonexptei&in. 

eptus^ 


Digitized  by  Google 


De  Ivs  Vocando  Et  EDEwno  Thesxs  XI.  jcj^ 

cft  npn]cft,cx  officio  rciicicn<i',rcd  potius  Scd  aiinc  ,  parcc  ctiam  non  CJccipicnce 

inrcrpretationciudicantis  iuuandus,  ira  concraliuiulmodilibcllum.niliilominus 

vr  verba  libclli  utiproprientur,  quo  libel-  non  valcat.quarritur  ?  Non  valere  verius  * 

lus  CAucnu  t.Jiquu  inrentione.fde  ludic.  cftpcr  rationcni  juodc  adduclam.Quan- 

jjflf          Hxc  vcro  incptitudo  cx  ccnclufionc  «juamMynlin^.hocmododiftinguac,  vt 

libelli  potiilimum  colligitur  ,  cum  fupra  li  id  quod  in  libcllo  deficit,poftcaproba- 

oftcnmm  fucrit.totam  vim  libelli  cx  con-  tum  fucrit  confefTionc  parris,tunc  valcat 

clurioncxftunari.quoniam  toravis  hbcl-  proccllus,rconihilopponcnte  ,  finnihil 

U  in  conclufionc  ,  tanquam  in  car^^inc  llc  probarum  pcr  confcinoncm  partis, 

vedccur  laion  ad  §.  omnium  iJe ail.  nu.  iu  icd  pcr teftcs,ruiic  proccllus  corruar. 

Ita  vt  li  conclulio  inepta  fit ,  licct  pra'ce-  Scd  annc  dics  quoquc  commifli  cri- 

dens  lurratio  Gtis  fucrit  apta ,  libcllus  ta-  minis  exprimi  dcbcat ,  qu.-Eritur  porro 

mcn pro incpto habcitur  ;  contrafiapta  Diftinguit  Andr. Gaihushocmodo:  aut 

condullo  llt.narrario  vcro  fit  incpra  ,  li-  petiit  rcus  aduci  dicm ,  aut non  pciiit :  (i 

bclluscxapuconchirioncruftijKatur.  prius  cxpnmi  dcbct ,  quoniam  aufcrrct 

Qu.^c.       Quanquam  vero  condufio  fit  prxci-  alias,oniilIo dic,rco  dercnfioncm ,  quo- 

Qwbus    puapars  hbclii ,  cafibus  tamcn  quibuf-  niam  prob.nrcpoteft  rcus ,  fccodicinifto 

(4fU>ut     damcajTi  omitti  pollc  lupra  notauimus,  loco,vbjcrimcncommiftumdicitur,non 

fifitco-  &  nunc  Auror  quoquc  idcm  moncrdc  fuillc.  Sin poftcrius.noneftadiicicndus; 

clmfio^-   caufiscrimin.ihbus,  quod  lalicetin  illis.  imocaucndumenl-adori,  aitlafbn  ,  ne 

wuttt?.  conchifio  hbdh  non  rcquiracur  neceila-  dicm  in  hbcllo  cxprimac,  quoniam  fi  non 

rio^fcd  lolaiuduurracio(ufficiac,quoni-  probarct  dclichim  cdc  commilTum  eo 

amin  hisagitui  dc  vindidb  pubhca  ,  vt  dic,ruccumbcrct. 

inali  cocr ccantur  /.  9 .  § .  quod  lUicite  ff.  de  Quarc  1.^. ff.de accufat.  &Lm  CAuJis  Cod. 

pubhc.iudtf.  Atiuuicicxomcio  iacumbit,  «//.quibus  lignificatur,quodaccu(auonc 

vtctneminepctcnteconrradehnqucntcs  cviminali  dicin  cxpnmi  non  fit  nccclle, 

procedat  /.  congruit.is  !f-de  offic.  pra/id.  Et  cxaudin  dcbcnt  dc  co  caiu ,  quo  H  rco  id 

proptcrca,  ctfi  acculator  non  pctat  rcum  pctitum  non  eft. 
puniri,  nihilominus  probato  criminc,iu- 

dexpccnamlcgis  aducrfiKCum  cxcrccrc  RISOLVTW  TUESIS 

tcnctur  /  /.§.  calumniatorib.ff.iid  SC  Turpil-  Duodtcimx. 
lian.  Hmc  rcgul.mi  extruunt  Intcrpp.  no- 

ftri,quodvbiciuiquciudcx  cx  luo  officio  T  Ibellus  lcgitimc  compoficus  pruno  ^^^^ 

defectum  pcricionis  fupplerc  potcft  ,  ibi  A_viudici ,  dcindcreo  oftcrri  debetvlK- 

ominam  conchilloncm  ,  vcl  conchifio-  tbint.offeratiir  Cdclitisconrtflar.Kou.  :^.c. 

ncmineptamhbcllumnonviriarc.  .  ^.^oiuu.c.i.  Nam  aCloriudicihbclloof- 

Qu^  (j,,     Etfi vcro  conclufioincriminalibuso-  fcrt,eofinequorcuminius vocer,  inius 

/ocut  "^'^"  poftit,  iocus  tamen  &c  tcmpus  ■  vocato&comparcntihbclluscommuni- 

Cir  tem-  pcrpctrari  criminis  omirti  ncqucunt,  catur,quo  isrciar»vtrumcedere,ancon- 

pmper-  '^*^  omilla  libcllum    vitri.i,racio   cft.  .  tcndccedcbcat  .'' ' 

petTAti    quod  uifi  exprim;uur  locus  &  tcmpus  Hodie  vero  intcrdum  primo  hbcllus 

crimnit  commilTi  criminis,   acculano  forct  o-  datur  iudici  &  poftea  citatur  rcus  ,  & 

mjiino  inccrta  &:  rco  dcfcnfioncs  tol-  huic  in  uidicium  venienri  oftcrrurhbci- 

ttutti}    lcrcnnu-,  quia  ncgariuam,  loco     tem-  lus: intcrdumprimo  citaturrcus  ;  idque 

j)ore  -detccmuaatam  ,  probarc  non  pof~  vel  mandatoiudicis  vclperitioneaftoris,  ^ 

lct.  .  &rcopoftcacomparcntihbcllus,Ieuex- 

Qq  3  cmplum.  • 
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cmplum  ilUus,  porrisntur.  Obrccht  deform,    funt iudicandjc ,  quo  citius  altrrna  cob" 
(j?'ctHfifMelLc.4  Koi^.pr4x.{miLcj}.        ieniionclibcrcncur,&obccncomi£  iuo» 
Hf^B*       SHKxna,  deqmbcufUs  ac  comroiiecfia  pnmo  quoquc  tcmpoce  eo  temitnncur» 
^ft,diucr(is in locisntaiint.qu.Triturqiio   vndevcncrunc.  KtueU.  17.  f4f.pr.lioutB Uk' 
inlocooffcrcndusfitlibellus.'Eclenien-    cjp.i.mfine.  V.  Si  caul^  breues  (int  ac 
cia  Baldi,lacobi  Menodui  & aliocuin  eH*    fno<iiC2,  qujeque  longiorem  indaguicm 
quod  otfetemliisftlibeOin  in  jnindp*'  mniez^unc  a^. Siqimamelnk9.'f.qu4fi. 
iiori ftMrotacforuminaeispcincipaliocem  j:KiMft<7<<^f>niw4lr«Mro.Quxau- 
elle,inquom:i!orp.irs  Donorumreperia-    tem  ftntcaul.rmodica:  ,  arbitrio  iudicis 
tur,&:ob  idccnipircre  ibioporterc  eos    deliniendiuTirchnquitur,  cum  mre  noa 
quicuuiudiccircvehnc,  NcuelLi.^.Jiw»o   fitddinicum  Li.jf.  deiuri  delth.  VL  Ino- 
Mffimt.  'CuiusluncacUucantcationenu   mnibus  canfisfiunmaciisin  quibus  fim- 
^        ouod  vbi  maior  prs  fbrtnnarum  extar,  |rftciter2cdeplano,fine(lrepitu&figpua 
ibi  domicilium  cHe  contraiflum  Li.  CodiC.    ludicii  proccditur :  nam  in  his  qualis  qua- 
vbt  Sendt.  vel  CUa^.  lure  pono  ciuili  noa   lis  pecino  luiiiat  CUnufitfe.  de  Verb.jiffuf. 
Iduminciuilicaufilibeuusofl&cridebii-  VU.Cums^icnrex(entendavelaciaiij^ 
'ki,Kme&.fj.cdf»t.j.  Idquetamina^io-  a£honenonrequiriturlibellus»neexecu- 
nc in  perionam  l.fin.  Cod.  de  amul.  excepr.    tio  pcr  oblationcm  hbelli differatur.VIIL 
v]uam  m ai^one  larem  l  fiin rem.  d.ff.  dt   Si  uidcx  nroprio  mc<:u  ex  ofHao  agit,non 
Rei  vindicdt.  (ed  eciam  in  cauia  crimiiHiIi  L   opus  e(l  libeilo,quiajpcr  (c  agit,  iine  alce- 
f^Jiiiat^JLiJCiebk^MafLiT.Cdk  ciuspeciaonc.  IX.  Cum  incerceligiotbs 
_     iucufdt.  clc  rcbusrcligionis  agirurfii^/f.»llf,rff)Rrf. 

.  Scd&hodie  regvilatiter  in  omnibus  Mondihor.  X.  In  cuila  eS:  3ccu(arione  A- 
caufi£,inquibusu)iudiaolitigatores  in-  ooihSix  L.\.CoJti:.deAp»Jidtu.  XI.  Inpo- 
ter &concen<lunc,ltt)eUi]s  cequiricur » ad  ftulando  cutoce  fiifpedo.  $.  tmfi^um,  L 
ho^vtquid  petitttm  fic  ,  cJarius  per  (cri-  'iefi^eS.tut.  quanquam  de  hac  cxcepcio» 
pturamconftct,  quaomniafacilius  pro-  ne  valdcdubircm  ,  cumaddudus.  S- 
Dancu£*&  vc  iudex  tanco  commodms  pe-  Jtquens  nihii  quicquam  huiuimodi  iigni- 
ticioniprofanc(encentianL  ficcc  XII.  In  nocociis  criminibus  L  m 


Qu.          Ri^ttlaiiccr  dico  ofierendum  tf^t  li-  quidem  CMiSKt^Xft^  mimt»  LhCMt 

^imhu  bellum  .quonijmfuntquxdamcaufa:  in  fdjjiimet* 
cSbus    quibusctiam  rmehbelloprocedirur  I.  Si 

Jtne  H-  tpilcupus  intcr  fuos  iubditos  de  caufis  RESOLVTIO  THSSIS 

^J^^^pecuniariiscognoicic,  quiacmnexnon  OnciMMfKrfM. 

rir  Icripto  proccdcre  &  caulas  dcfinire  po-  ^ 

teft  i^otie!! ij. in pr.  1 1.  Si c.auG apud  Im-  TNferi  folcnr libello  criam  claufiilx qu^-  Qu.  (>'y 

pcracorcmcraCtatur,  quia  huiuspraclcn-  adamlalutares  ,  quarum  nou:iulixpoil  An  (Idu. 

tia  offinem  fi>lennicacem  fiipplete  vide*  incordium  i  aliae  poft  6tS&  narcxrionem,yBlc  Mif 

mrydrg.Lip.pr.c.de  tefium.  IIL  Sioon»  aliaepoftconcliiuonemapponi(blent,&  4^^' 

ttaiudicesdcpolita  adminiftrationc  aga»  fiihltarcs  dicuntur.qniaconducuntad  (11- gens/tsi 

tuc,qaiaTumcau(acx  non-lcriptopropo-  ftinendumj&laluandumhbellunu  fff^P* 

tM»flUi  iScimca  10.  dtes  definienda  ac  de-  Poft  auicdittmaddifidec  chnfiilahsc  &e.W' 

«erminanda  cft  L  vmc.  i» fitu.  CodkMtmHU'  M^hnn^sfiddji^jbuim ,  fed  tdntum  tiofe  ex- 

mtinMe.  IV.  Sidcrudium  viliumq;  pcr-  neceffdriamprohationem^qnx  dau I u ia v fita- orii» 

ibnarum  cauHs  agatut ,  quia  harum  cauiaz  Dilima  ctt  j  nec  iua  dcllituicur  vciliuce :  be&im- 

fub  compcndio ,  brcuitcr  &  (ine (cripto  ecaiim ador plucaeodcmin libello  pro-  ferdtmi 

ponensi 
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De  In  Ivs  Vocamdo  Et 
■onens ,  ad  vniuerroniroillorumacqpe 
GngMlonun  pcolxinonero  (e(e  oBlig^ 
ndetor  »  adcovtfinon  omnia  prober, 
cau(a  cadat  cdpit.  Uut  CMufim.  ex  ra,  dt 
frcbdt.  Huic  igitucincommodoiibime- 
denircbiifiilaiefficiciM«i!Dwe^^  quis  tlk 
DtolMre  noo  cogatur^qpx  ad  ftacum  cau^ 
lar  non  pcrrincnt  ,  fedea  (olum  ,  c^uac 
ad  vidoriam  caula:  obtincndam  iufiid- 
unt,&  quanc^uaOn  quidam,ieaitt  Baldmp 
mLs.Codic.  deltber.CMufi.  opinentur  dau-^ 
fulamhancvitiofeadiici  libello  ,  idcirco 
quialTuflra  adiiciatur  prorcllano  dehis, 
quataiuris  neceditatc  &:noii  protcftancis 
arbttrio  dcpcndent  :  atqui  in  pneienti 
aduciturproteftatiodceo  ,  quodnoncft 
iii  arbirrio  protcftantis,lcd  a  mris  neccfTi- 
taccdcp€n4ct,quuiure  ptobandi  nccci- 
fibtt  incumlmadori. 

Contramtamen  /enccntia ,  quod  talit 
claufubnonvitiofcin/eKimrljbello,  vc- 
Qor  eft  :  nec  adminsndum  quod  Uzc 
daufiikfirinricomraha,  quianittntpo- 
nltquidem  {MPobandi  onusaAori,  (ed  co- 
rum  (o\\xm  ,  quar  pcrtincnrialunr&rad 
cauizihtum  pcrtinenc ,  vc  diaeturialsa 
f9ium^di^us,lVtb^.4^hb.6.^ 

Qw>cirCacum  afota^o/non  cenea- 
turiureimpertinenciaprobare,  otiofc  vi- 
dctur  Harc  adiici  clauiaa,  noti feadftrmgtgs 
ad frohdndum  rm  tuctffurU  i  nec  quicquam 
opetari ,  qnanuiiaiiuiole&comitiuni 
non  addacur. 

Poftfiiclinarrationcm  adiiccrc  Ibict 
a£lorclauiulamhanc ,  ieiiadcnusamicc 
reumile  IblntiMiecoaqNlhfle ;  at  pracccr 
fpcm  nihil  obcinuifle. 

Quam  claufulam  dc  iucc  duili  non 
dlc  ncccHitatis  ,  fcd  (blum  vrbanicacis 
plane  mihipeciuarumhabco,quia  nemo 
ccnccur  ddmonem  fimm  cattianididalicer 
inccrpcUare  ,  ancequam  iudicio  ipliim 
conueniat,  quanquamhocHcn  videamr 
auile  &  hunianum,ied  i^i*um,eciam  nal> 
Ia»ptaBoedcnte  cwwindidali  intciyfl»» 


EoENDo  THiiit  XIII. 

dofteacdennndatione^iniutvocaie  po-  ' 

teSL  Tiunquoddiesfolutienisintcrpel' 
lct  pro  hommc  / 12.  Codtc.  dt  contrab.  fiipu- 
Ut.  adcoquchomuus  intccpcllatio  non 
Ac  neccllaria.  Tum  cciam  quia  luibniai- 
nus  dilerdt  vetMt  prdttetur»  nnllaro  ho* 
dicdcnundacioncm  huiufmodi  cxcraiu- 
dicialcm  neccllanam  eilc.  Af^Mmm 
lnjl.deaa. 

Qufnquam  ancera  hsc  (ententiaiuti 

noftrodiulimagis  conucniat  >  oontrum 
tamcn  (cntcnria  vfu  e(l  rcccpra  :  adcovtr 
pragmaaacradant,in  cxpenlas  cum  con- 
oemnandum  eile,qui  daululam  lilam 
miieric.  * 

PoftconcIufiBneroappcni  folcr  dau-  lif.C. 
(\3!^?et9rtumvtflrafeHttntiacondemnaTt&  Qi^  <Sy. 
leffttmu  remedtudd/ohaionemtvelrejiuuti»'  A»  VfiC* 
mmiompeBL  Qtffm  clanfiilam  exiftiinat.l<r  ^d»* 
Banolut  fiunmopcre  ede  neceflariam  d-itfr 
quu  execuno  fitbicqui  nequeatea  mnpofi  (m^ 
pedta^  tUfime 

SedrediBsiUi,quiem«liofimplane  ^ii^iU, 
&rupcrfluam  iudicanCt  ideo(|DiapeQtaf  •  rrtf 
condemnationcvideanir  quoque  cxccu-  Vtjhd 
tiopeciu,  quaudoquidomm  nulIumaU-y2»rcMi4 
um  finem  condemnado  pedcoc,  quam  vt  unitm^ 
let  afloii  adindicitnr  9c  adiadicaca  txar  nmif 
curionidemandccur.OfawAf.dLr./*.  Adii-^ 
ci  quoquc  (olcc  conclufioni  haccdaufiila.  • 
Cum ftrtmeutm fitu^ctm  ufc^firtu  ^mfiru-  J^^ff^. 
aM«r».  quam  &  iDfiannoncfleneoeil^- 
riam ,  veciat  eft}  iofficit^iripprainim  fj^ll^ 
remcflcpctitararcftitui  ,  qnoniam  hoc  f.^^  ff^. 
ipib  aha quoque |>cdu eire  inteUtguncur,  ^ 
quiavetbumtcftttuendi  fignificar  cem  &c  pfff„f^ 
cauiamadon  reddercquam  ishabitntnt^  -g^f 
fuifictjfiihrim  iudiciiaccip:cndi  rcmpo- 
rc  ci  reddica  fmlTet  L  reftttuere.  SS'& Lreftt- 
tuttfwUtur.rs-^Vf^fig*^'  Ecfignificat 
poilelGonem  «ftodut&caHfiim  omnem  ' 
pra^ibre  i  22.  eti.  tit.  Icem  vccbo  re(ticu- 
cndi  omnisvdiicat  A6kont.conciocturA 
$t.  tod.ttt. 

Icaquc  qui  rcmffliikeftimipctit^edam 
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fniaus  pctir,  &  quirem  tcfticui  iubct,dc 
ftudbbus  quoquc  condemnadoncfn  6- 
dc  Ljt-i*'i-i^  fff  vmdic. 

Caetcrum  frudus,qui  antelirem  con- 
tcftatam  pcrccpn  funt ,  rcdc  m  libcllo 
Ipedaiucr petuiuui ,  quiaad  iudiccm  ca, 
qtueante  iadtdiunooncingamnoa  valde 
pcrtincnt 

Qu.  67.  Demque  rolet&  hxc  ch\x(\i!L\S4luom- 
M  vttiu  re4ddendt,mimcadt,e9mgendj,po^conxia* 


tSPVTATIONIS  IV. 

fioncro  iubiici,  (juam  nihil  vltta  iusrom'' 
nune  opeiad ,  led  odo&medeceidffi-/'^^' 

mumeftiiqaiaiure  communi  ccrtacmcn'A^./*^ 
dandi  rario  cft inrroduda,vr  in  feq.  Lit  D^  f*"*^ 
oftcndetur.  Igitur  non  potcft  pcr  clau-  ^'■^ 
foAx  illius  proreftanoncm  tolli ,  quia  vt 
paulofupra  didum  eftprotcftatio  dehtt 
iadb ,  qua:  k  iure  &:non  k  voluntSBe 
ptoteftantis  dcpcndcn^ 
nihil  prodeli 
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IX.       ^uuruundum  C9mf4ruumu  diter-  XIL  Si  tttagijiratui  ftluum  conduQum 

mm^                    3ts  M^un^fitmtfmumimit  j^i 

m»      Anfatitdatioitt£a»j^fuiitlkmfi-  JXtL  JM  Jecuritate  promiffk  nm  crimm 

gnortbus?                           '  confefut  aut  de  eo  conviHuf  in- 

IV,      Qmnam  de  fugA  fu^tam  djta-  .(srcerart  &  patna  a£iit  queat! 

mt                     $19  itii. 

F*      smu  iimiuUBum  f^ffeffins  oigM'  XIV,  QtffmmUctuiiffitJUeiufor?  jfa 

turbonafuapigneraref       $21  JCF. 
fh      An  iure  SaxomcQ  tHitm  bdbeat  ft- 

tummtkf  $ii 
VJL    Jbtuutioiudicatumfilmmuttunir  XW 

rtolocupletifmo?  32S 
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JX.     QgfmmlUtmitiuiHMamiiurMt-  JVUL  i^muam  aUm  pr^ietuliir  A  dt- 

ria?  327  mimcacelelrxri?  ih. 

X       Au  iikgatm  qatpe  iudtx  teneatur  XIX.    Qutt  diUtionts  m  duiBm  fiut  ctt^ 
iurartl  $29  cedtniaf  /4»  ^ 
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D  I S  P  V  T  A  T  I  O  N  I  S   Q^V  IN  T  & 

S  A  T  LS  D  A  T  I  O  N  I  B.    F  E  R  1 1  S,    E  T- 

Dilationibus, 
Kciblutio. 

*^     gl^g^g^^^T  5 1  CAVTIOKIS  vcrbtnn   vrVocanisin  ius  fi non  ieviucrcrut  (p6ce,^ 
jjcncralchtAaliiishdcml-  vi&  obtortocollouiiusrap^iatqiadcura 
liunem  pignoris  didon^>  perdudpoirct,quiias  diduniscrat,vco- 
uirAtodam  cjutioncm  &  tbenSx ttr.f.nequueumiquimiMSTocabitur, 
iMi  J.im  pronuflioncconri-  vieximMt,  &i  nos£iprainj>roxinudilput*- 
iK'ai,onuici.|^iUaicomplcctuur,quoali-  olU*nduiiu$. 
licui  cuicmus  etindemque  de  le  a&jua     Onemm  quia  huminum  ecac  6c 
ctrrtiorcm re ddimus:hoctamen in  loco,  qnu,ncin(b  caufain  ius  fequi  prxpedi*  , 
vbjdciudici.ili  cautiohC  iudicio  fil^i  aj;i-   tus,vicopcTtraheictur>conftituitpr<jtorv  ^ 
tur,cautionts  nomcn  pauiu  {irichus  capi-   vt  qus  lulta  habeat  caufam  qyuminus  i'e- 
cnr ,  ita  vr&cisdacion£  fiddniK>riam,iurap  qaacur,ica  dimittacur  caucac  a£bori  (e  p- 
toriam  cautioncm- &  nudam  pn>mi£Bo^  niroco c  co inparituruir»  atqi  in  iudicio' 
ncm (iili  (i-  ccmp!edatur;&: irarripiiccm    rclpondirum .  nocoltvndit  W.ftf.«j^i» 
dkcautioncin  ludicioJifti,  docetquoq,  mvourivtiantfdutjatudetit*  q  ^ 

jafiiu.tn  §.7.  lujt  <puf4tkd.c^Mm.  In  quo  ita      Eft  porro  caucio  hacc  iiidido  fifti  <*""^^^, 
lctibic :  SedbbeUehtei^nrifinuaitw.fiue  ple:v^vnaDccciIaria,quamprarcoriniuxK;  ^ 
emmq'(i'!mcm.:n;oti€Connenitttr,Jiueperfo    rJi.i  vobpr.ina ,  gu.im  reus  vltro  prjrftat  ^^^^^ 
tMltJuo-nimnie,  nHllam  fxtitddtnrsem pro  litu   ?  i.t.Cl flq-  8.ff.quifitud.t  oguntur:^oi\niix.  ^^jj^j^g^ 
i^iMAtionedtre  c»mpelUtur.fedprofu4  tan:u  cnim  &  ipfi  litigantcs ,  adhuc  extra  mdi  ^  ^ 
prfitut^tttd  mmAcm  pmnMnm  xfi^tdms-  dum,fibi  mucuo  cauerc  iudicio  iifti ,  I3i£'^ 
mitmUtti.veUommmiturftupromifwniam   rtitaurcincuirio  laccllaria  a  voluntaria 
jureiurando-  {  quam  turatortu  catHtottem  \3     cnam  co.quod  in  iKcellaria prxtor  ,  qui 
cat  j  ve! fiudam promtfitnem,  veljatuduttone,   illam  cxigit,dicm  aili^iurc  iblet quo  rcus 
p9qu*litMtefnfm^i*dtn-€^lpdSniri«tQ^<,  feiudido  fiftac:iii  vonmcaria vero  aAor,' 
iiac  rriplcx  caurionibricaqiK)q;rituhqui   fi  l^puIarocdiempra:fticuic}icanoftcraU'* 
larisdarc cogU!Ui:r,comprehcrjditur, lcd   tor  .MiKi  vteriiis-vidcrur omnccxutionc 
dchiice  tnbus  cautionii  fpecicbus  infra  ludicio       Jli:  iicccl)  uiam  atqipiaiioriv 
inrAc/fySam&ordine  atoiprolijcca'^'tur.  ioiXt-iiucrpoiit-.hoc  quippe  docec  Iuftt« 
Eftatitemiacisdatbilui^iiiidbia^     nLmi^dilcncin  ttr.inJldediuifJfipufjUMC-- 
dlus  iudicioru  pr.Tp.iratorius,  qno  aducr-   ccllari am  vcro  ir.  d.l.7.'^.  1.  ca  appcUari cjfi 
iariuiulixuamucddim'deco,quodib-  iibiuo,  qu.i:pr.vibn  ncccllario  debetex. 
tucoacpr^finicodieiniudidocompareiie  edifto prjnori9,ftuenecc(ficasiUafiu>r^ 
ac^aducrlarro  rcponidereveltmus.  d(a,iiueficcau&ciua»laiexhypochefilvo.-' 
^  £caiim  oiim  ilciurc  compai:anun  exa^  luntadam  esun  did  cnaiquir^  apra:rore 

iuilu» 
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'Mittxis  iatisdare>ofFcn Cc  ad  caiitionem Ufr-  aAum  Kierac  inter cosdedie*  (ed nonpo-^ 

ratoriam  vel  midain  promiflioncm.  An-  terac  deillointercos  conucnui,vtcjuidii^ 

con.Fabcr  iii  ratmjtd  dM?'  $.i.gu£.&  ipla  iencircut  >  ilc  vc  aliu  dicm  pioborec  reus» 

ancittfitacepnnoas,  &ex  quandam ne-  aliam  ador luL  P^us  f.  Mtm.  ^tf.  Ec  ica 

ceflitace  praeftatur  '&cecto  rcfpcdu  can-  quoq;  hcobus  Coiacius  vci  ba  i(b ,  jinm 

tumvoliint;iri.idicirur ,  quamui$«llibeta  (pnuenut^v.ict^.vi^uzmfidilfentunt. 
Toiuncact^miuuiic  piotiaicaiur.  Non  ccum  obibc  quod  hoc  cilu ,  quo 

K^o.!.^      lUndcertumcdiquoddiemafllgnare  dedicnoconuenericuuerconcraJiences» 

^fiS^  £>leamlitigantes:itaPaulusin/.j./^«f/f-  nalk&imperrefbntfttpulatioilfr^yfjipK- 

diemco-  tkd.co^.de die ponend.t  iv.  ff.-puLitione  fokt  in-  l.itm  iij.f.de    oHi-i.  n.im  iios  loquimur  de 

^Arttit-  ler litigatores conuemri  finonconuenut ,Pe-  ItipuLinoncnouiiiim conccpu,  icdcon- 

dmfufat ittfttefiate fiipulatoris  ejHe ,  made-  cipitnJa:iii<i/.//j.Ioquicurdclbpulatione 

.rM9^t^itb9C kutdkefiduuend»,  iamcumconcepta,  quzdiem  nonhabe- 

Sententia  P.iuli  \\xc  cfl ,  inrcr  lirig.m-  bar,crrotc prxccrmilTiim.  Et  lanc  in  d.  Ls. 

tcsfolcrc  conucniri  dc  dic  poncnd.^,  in  ff.qutfatHd.cog.&d,l.Jii.^2}l\\K AQ\\\\n\\A- 

quam  ccus  iudiao  iilh  pron\iccac>icd  ii  dc  tionib.non  modo  diucriis  >  icd  ccu  plaue 

•codieintercosnonGonaeniac»iunce(Ie  concnunjs:  namin^Zl.temiocftdedie 

.inftipulatorisfi)diusacbitcio>quemdiem  ponendainftipularionciudicio  (i!ti:ei^ 

ponatjitar.imen,  vriudcxmodcreruripa-  dcftipubtioncnondu  contr.idta,iedcon- 

cium  ccmponsjli  fortc  quod  ilipulaiione  tralicndaiin  qua>  cu  vcUcnt  contralicntcs 

comprdienfiuneft*  anguilias  videanui  diemadtid,  quoreus  (e  iudtdo  fiftcret, 

•  qtunquam  iftaverba»W<fr/rrtjfMdfsCis-  neqjdeeatntereosc6ucnircr>  qu^ereba- 

iacius  Tribonianoaddribat.  tur  cxcuius  volutare  llatucdu  dc  co  cilct? 

Hmcq^uoddixitmib  a  iitigatodbprx-  £xquocrialiccccoKi^cre.t.  VbiiUpulac. 

-ftituidiemnon  obftat>  quod  com  hxcfti-  adhucnttlkeft.2.MuItd  minus diem  efle 

-pulacio&&isdatioiiidiciofifti  cx  .lucori-  omiiruin per  crrorcm,vbi  concrahcns  ic- 

tateprxcotisincerponatur ,  vn d,c    prx-  dulo  dant opcra,  vtis  dics adiicuLj.Vtra- 

toriadicarur Li. ^mmunes.ff  de pr^tor.fii-  quc  dc  cauia  iio  poile dici  ftipulationem 

piii£ig;icurdiesnonficalitigacoabus>l£da  ciIcinucileui>cijnuIlaei{eciiucrpolica,& 

prarcoredefinienda.  ineadiesoonei&comitnu,caiusomi(Eo 

EtII  cnim  prorroris .incoritate inccrpo-  vitiarc  pollct  (lipularionem. 
natur,ll  tamcn  coucncricinterlitigatores       Atin</././/j.omniafunt  contraria,  vtin 

«^dprxtoretn  ilacucrc  oportcat,  id  ipfum  qua agatur  dc  ca ti^ipuLacionc ,  qux lam  c- 

^^attatCe^ykaxLt,i.mde/^^  caca>ntcaAa,  &interponta»  oreiilbdie 

110«.  nuHC.  (tcut  &:mdcx  d.itus  in  iudicando  per  errorem,&cuius  omiiilo  vitict  ftipu- 

lcquitur  Lfi  contienerit 26.ff.de  re iudiCAt.  lationcm.Giphaniui  in  ledur.  Altorphin  ad 

Coniiiuiliccr  quod  dickum  cft >  ii  non  d.l  ///.Pari  modo  non  obiUt  L/i fiatta  in pr. 

a>naeneric.dedietnterlitig^res>pcaEfi-  ffde  <£i/»n./n/(r.quia&illaeftdeftipa]ati<v 

iiicion€dieie(leinpoteflace .x<5loris,haic  ncdamoiinfc&i iam  coccepGasinquapec 
inqaam ,  non  obiuit ,  quod  li  dc  dic  non  errorcm  dics  omillus  cll: ,  in  qucm  finire- 
conaeneric ,  cum  locmn  lubcat  lc^uma  tur  ihpubuo:at  nos  >  vt  dixi,  loqumiur  de 
itlneris  dinumeratio  viginti  milliu  diur-  Iftipalationeconcipienda. 
norum  Li.ff.fi  qufteaut.i.j.ff.deverk^tifit.  .Iniaperfupcrioriientenrixnonaducr- 
R'_ip.Etcnim  ii  dcdic  plancnoncoii-  (acurquod  indubioluuorabiliorcs  dcbet 
iiencric  inter iicigatcs  >  tmn  eft  locus  le^-  cile  fei,quam  a<fVores  Ln f.de  Beg.Iur.  LAr- 
(tm{iftidinutnccadoni:acquiui^poitco  rimts^?.  l^i^^ji-  de  obhg.  &  Aci.  Igitur 
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non  in adorisjfed in rei poceftate clle dc-  toris  inccrponatnr ,  antcquam  ludex  con- 
beac  diem  (bcucre.  fticuatur ,  idcirco  inepce  noc  tempus  mo- 

Rerpondcturvulgo,circao(otdiiimti-  detaminiiudidscommitunir. 
tis  faucrc  iuraadlori  vt  inuitum  reum  in  3.  Qnia  tiiperiiaciu  fir  talis  niodcratio 
ius  vocarc ,  cumcjuc  cogcrc  poflit  vt  ludi-  cum  prartor  iulkrit  viccna  nulli.i  palluum 
do  liluu ,  vt  de  (iilendo  caueat ,  vi  htem  in  llngulos  dics  dinumcran  iuff.fi  quit 
contcitecurjulqueidco»  nefirdasbitrio  mkt.  nimirumquodes  dedieincerliogab» 
relinquerctur ,  quando  conueniri»'qa5do  cores  non  conucnirct.  Ergo  etiam  co  ca- 
iudicio  iilb  vc!it,fos  talle  ad  Kalcnda*  (jrc-  fu^quo  in  porcllate  ftipulaCOOS  iucxic  di- 
c^s  .'ittcrat : in  mcdio  autcni  ludici)  paii-  cere  ccrr.im  dicrn. 
tervcxiquefaucriiindedfioneverocau&  4.  Quia  &ablauniifti  abloluriadeo 
reomaximefaueriBaxtol.M.-dLXJL'Giplui-  familiaiesfintTriboniano»  vcipfittsm». 
nius  in  l.n^.de  Reg.lUr.  num  proo.mr. 

Aiuunius  Faber  celpondet ,  in  ijs,c]u.t      Std  lcuioics  iunt  ilbe  rauones,quam  vt' 
adjodidatfiueconftttuenda, fiiieexcquc-  propter  eas  texnii  iuri& violenta  ad  mo*- 
dapertinent ,  magis  faucri  ac^ori ,  quam  ueatarmanu»&  tntegprverficulusexinp. 
reo  ,  quiaiadiciumrcddaturininuitum:  deexterminctur. 
reusautem  lcmpcr  dillenliirus  lit,  fi  e-      Tamctli  cnim  iudcx  Sc  prxtor,  iudi- 
ius arbitrio res  commiccamril'i»<x««rii^  daiisftipulatio &  ilipulanoprxtoria ,  ab ' 
m.S7'^.i.(fe  Vtrb.Qbligat.  inmce^CcctnAntxir  rot.tir.ff.de  prjtttr.ft^ 

Ali)  rcfpondent,  crfi  alias  fauorabilior   tot. tit. !.dc  r/  «;//?/;).frcqucnti{iime  tam cn 
fit  rcus,qua.mac1or  L^T^de  Migit  &  Acl  d.    m  lurc  prx-tor  djcitur  uidc>:,vt in  L2.jj.fi m 
l.  /.2;.qi:u tamen  in  propoiito  agitur  uon  m votMus notiimt.Li,ff^.dttiidic. Lit.SitMUm- 
dcvoluntatia ,  (ed  de  neceflaria  caurione,  m».f^MMititnmMftm^»gMiiiJk.  ruM- 
quxrco,  ctiam  iiTuico  &  dillentienri ,  a   catit.  Cod.  delUTisdtdiotie un.nium :u.'tcutfh 
magiftratu  vel  lcgeinterponirur,  &idco   Proindc  m</.if.pcriudiccm  prctorctlin- 
rcus  lcmper  lit dillenrurus,ii  cius  arbitno  tclli^^cndus ,  qu;a virba  iccundum  i  ub:e-  - 
retcommiccatur£j'/^^f.irK«Mfjr;ideo  fiammateriam  debouaccipi , il^ impro— 
exliacrarioneLaiunt,.idorispotius,quam  pciariintcrdum  :  nambenigne  kges  in— 
reiartiiirio  committidicm  dchmcnd?JTi,   terpretandar  liint,  \tmcnsilLu-um  con- 
vc  umcn  dciinicio  liU  autoricate  ludids  lcructur  /rj.  Betugnm  £  dt  legtbuu  hmc 
cohibeatur.'.  igitnr  adptunum  tc  lecandnm  Am»* 

De  vcrbis  iftis  HoJerato ^km  dth«c  k  ni  a  Fabri  aigamentnm.  fiuillioaa.eft  • 
iltdict  cotifiituto  in  d.LS.:m\ bigunt  intcrprc-  /ponfio. 

les,  fincnc  Paulian  Tnbonjaui ?  £c quod      Teicio  argpraenco  iom  fupra  iacisfa-  - 
TribonianifiiiC)  ^tnimtficol^  Guiac.*  dum  eft,dttm  oflenfim  fiiic  quxnam  fic 
lth4.PMiUi'adediitutnmd.ls.&.  Anto.  Fab.  verai.i./lencenriay&quomodoconciliari  1 
ibiditi  /;4rr0».'.quibusaccedic etiam  Autor  dc bca t  cum  d  l. s 
<#^oiler.  Pol^remum  lcuillimum  cft,(?c  in  mcra 

Raciones  quibu!  mouenrur  Ii£  fimt,  conieckura  pofimm  ,  ncc  proiixiori  rc- 
quodcuaueoricatcprqtorisfttpnlatioh^  (ponfionedtennm. . 
iudiciofifliinterponatur,fitcjueprartoria,  Quod  h  pcr  calumniam  fatisdario 
noniudjcis, lcdpr.rroris fit Iparuimiftud  fideiultona fucrit  pccit.i .  vt  fi  rcus  ne- 
cemporis  :  in  ftipuiauonc  dctcrmmari:.  gccat^orcm  immobUu  poliidcre,  qux- 
ttodeiari.  rinir.vtrumnefittisdacccogaiur,  donec 

t.  QjS^^aimluec  ftipulario  iufliipca^-  de  eo  docucrit  leut  }  £c  les  expedia 
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cft;qtiod  6  nocoria  fit  aiiiiiiuiia  caqa« 

coidencer  appareat ,  fadsctationem cxigi        MMSOIF  T I  O  TBESIS 

nondebercj  tum  quia  in  nororiis  fruftra  S  EC  y  N  DJB, 

exigitur  probacio:tuiu  quuiii  L  fundum. 

ff.qHi/4tu4,wioitmrAe6xdm^eaSttK  nTRipIidcer  fieri  caueionem  iacisda- iir.jL 
«{nodpQdeflores  rerumimmobiliumla--  tione,iureiurando » &nudapfoini(- Quuj. 
risdacione  non  dcbcat  oncrarijnbkirdum   fionc,liipra didum  fuit.  An  fafk- 

aucemellecad  nocoriam  6c  cuidenccma-  De  iansdauone  vtrum  fideiulloribus  datio  tit- 
Aoris  calanmiain  reum  granari  Acone-  dumaxac  an  vero  edam  pignocibus  tixc,  dicto  fifti 
nriiiudiccfatisdarionc.  nonconuenicincerinterpretes  iurisno-)S«rrfM 

Quod  h  vero  de  cilumnia  ndloris   ftri?  ^gfimk 
euidencernonconflac,&mcertume(lv-      Verior  camcn  illorum  vidctur  opi- 
crum  lubeac  immobiiia  bonareus^  nec  mo,qui  ftacuunc  ,  (acisdacionem  hanc 
ne  >  incerimcaueredebctdonecdeco-  iudic^atem  iudido  fiAi  fideiuHbribus 
doceac;  duncaxac »  non  cdam  p^noribus  fie^ 

IkJCl        Satisdationis  iW/V/uy?^'?/ ,  do  qiia  fola  ri. 

hoclocoagirur,  effcCtuslnc  ellrclpcdu      i.  Qm^.'\\\L  i.ff.qutfttud.  tog.  didcur 
aftoris « vc  (econis  fiacde  reo  in  iudido  fidsdacione  fieriitoitjMmg^B^^ 
oomparicuro£  hff,  ^fitki.  cog.  refpedu  fct^b cilct  hxc definitio  ,  fi  fimsdacio  pi- 
VCro  rei ,  vr  non  pomr  violenter  in  ius  gnoribusquoqueficripollct. 
.   dud,  (edhac  prxitira  cauuonc lic dimic-      a.  Quia  proecorix  iatisd.i(ioncs  hde- 
«endusi,/.$./.J^fir«adcovtifittom ,  ia»--  ittflbiibus-duncaxacfiunc,pignoribusaii- 
dsdationem  id^Hieam  offerencem ,  in  temficrinequeunc  £7.  <fry?/^>v£(r.ffM- 
ius  rapcre  perrcxerit ,  iniuriarutn  tcnea-   for.in  qua  Vlpianus :  Pntoris /krisdatienes  " 
cur:ica  Cax\x%:QmfitareiquMttate  emdenttf  ferfinxs  defditrant  pro  fe  intervenienttum  & 
fmit  hntf^m  y^,ftii^^t»m  Adpri^atm  neqae  ptgnoribw  qnii ,  nequepecioM ,  velim'- 
fidetuforem  iKOtcic  fiftendicauft  non  acctpe-   rt  velargentt  depofitiont  inmmfitifdMiotm 
nr  -y  imuriarum  a^lio  adtierftu  eum  ejfe  po-  fuu?! poreji :  Atqui  iatisdationem  iudicio 
teft  i^uiafinenott  quditbet  iniuria  ef  t  duci  liihcirc|>r9Coriam,excraomneraconcco- 
mmttmqiirfffiridemeumfiiUiufform  det,  uerinun^pofitumcft,  jddsco  pignoribui  • 
fid  &  ipfe fidaujfor  qmntttfittuceptnt,  tdii-  fieri  nequit. 

qiiavt  de mturiafilnfUU  §iimf0ttrk,lS'Jf,  •  Non  ob(hr  primo  ,  quod  idoneam 
qmfttud.tog.  caufionem  prxftarc  cogacur  reus  /.  1.2.& 

UttrdD.    I>ausdationcmporro,aic  nofter  Treuc-  s.§J.ff.quifitiid.c»gAdonca.  vcr6  cautio  fiac 
^£     ler.relpicerevelperibnasipfi»lirigantcs,  fidda{lbnbuiatttpignoribus£,/f,$.)&MC- 
vccautioindicio  fifti&rrem  racam  habc-   f.mandati:\nc\\:L^^id'AiT  ciutioncmido- 
xi,velrcmiiuclicemiplam,vtcaucioiudi-   ncam  non  cllc  pi  Tfticani,  vbi  ncque  fi- 
catum  folui.  dciulloi ,  ncquc  piguoca  data  func :  vnde 

Veruncamen  hicc  plane  k  propofico'  arg^imento  r  ^  comiario  lenfii  dedu- 
noftro  alicna  (unc  }  cum  hlc »  vt  &  in  ■  dU», coUigicur  idoneam eilccaucioncm , 
r>.  9My4rjif//.<-0^.nonagattirdei^cisdano-  cum  auc  ndduilbr  ,  auc  pignoia.  daca. 
nc  rem  racam  habeci  &  iudicamm  fol-  func. . 

iii>  ied  de  (bla^risdacionc  iudido  fifti» .  Rdpond.'  nam  mi.Lsf.  ^,finaL  agi- 
qna  reus  libeictur  violfinca  in  ius  du-  -  tnrdecaucione,non vcrodelatisdatione: 
iUoac;.  cautionis  verbum  ellegcneralius  &  lub 

rcnonibiumfiddullbres,  ied&pignora 
Rc  5  im-- 
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Hiiclamq;  promiflioncm  contincrc:(atis-  SedreIpondctunn</7./.§.^.agi'qmdei"nt 

'daiioncmautcmnonfieri,nilidatiifidc-  jde  prxtoria  lausdanonc.  Vcruntamcn 

mSoa!kKiJ.i.ff.^uifaMd^.«^^  fumillkpnRorexpceflepeiiiitnacfiri 

guendum  eft  inter  fatisdationeni  dui-  xlationcm  Heri  pignoribus»  iddrcoexce- 

fcm 6c prvXtoriam ; III.t ficri  potcftfidciuf-  ptiorcm a reguW  iL^,  defUt€tr(lfiiiA 

ibrabusvclpignoribus.  Horcvcrolbiisfi-  conuaicre. 

.  deiudbribas^  L  7.ffM/Hp$U4t  fmtr.Ete-  Nonobfln£M$.  jbk  ittwfiittpumu, 

nim  fl^pulaciones  prxtorix  hoc  habent  inquadidcur :  fiquu  etiifiitmfi/kHiim' 

. ^ccialc , quod non  nifi fidciufTbribus fic-  rum ^  fidtiujfortm  vtl pignoradtt :  mn tene- 

ri,qucauc;non  folum  c^uia  iuam  peculia-  tur,^U4itAUmte^t  qiumddHiodum  fatufdir 

.tem  fbnnaro  ex  pnetoris  iarisoidione  mt, 

tCOfmncLfj.ffJeVetLobB^t.Wexwnet-  Eccc  hic  dicicur  fi  quis  promifcritl». 

i-UTi  qiiia  prxtof  ,  non  (blum  ibcurit»-  tisd.irc&  vclpignoradcdcrit,  vcl  fidciuC 

ns  caulaaied& ob  iacilitatcm  conucnien-  Ibxes  uon  am|>iius  ceneri ,  lcd  iibcracura 

dii^sdanonem  exigit  U2.pr.Dtg.qut fiuiti,  efle ,  qviianihd inceritt ,  quemadmodiim 

Kon  ohibji  iecundo  qnod  plus  cautio-       E\ quo  perf]>icuc  collif:;itar  quodiacis^ 

nisuireric>quamuifcrlona/.lj.j^i/rfirj.  dacioctiainpignonbus  podithcn. 
lur,  SedhoCjVcdixi^nonobftaCiquuiltTt. 

'Namec{ihoc«enuniic>quoadftcoii>  $./.nonloquiturdeiacisdaciane pcxcoria, 

Cacemcrcditi,  pra*tortamcn  fidciuflbrcs  fcddc  Gnsduionc  conucnrion.ili:  iolv:.:. 

idcirco  ddidcrat  ,  quod  fscilius  hdemilor  nr.Ttorix  propriiun  iiocciLvtiidciuiibrt- 

pircumucniri ,  quaindiftraliipjgnuspol-  bus  J&at. 

fic ,  quu  pignus  non  lempcr  cmptorem      Poli^em6  non  refragatur  qood  ad  e> 

aniicnitiiicnonjnifipoft  mukas  ambages  uicandam  fidciuflionem  iuffidac ,  pofli- 

diftr.aJii  pocflL  Ecquarquam  Wcfcnbec.  dcrc  bona  immobilii  /.  ij.pr.  jf.  qut pttid. 

cxiftmiet  iianc  ranonem  liodic  ccllarc,  f o^.multb  magis  tailicere  dcbeacpignora 

poftquam  fideiiilfi>rib.datum  eftexca£>  Knere. 

nonisbenefidiimNMK&^ExpodeciQa-      Rclp.nam  conlcquencia  huius  iltacio» 

bus  tamcn  Sc  recentioribus  conftiturio-  nis admodum  imhccillis  cft, quia  plcnius 

•  uibus  qu£  d.  NouelL  4.  lecuta;  lunc  >  Ikis-  vidccur  caucum  immobili  bus ,  vc  m  qux 

daciones  pcaeroric  fiunt  cancum  fideiuC-  faclior.fit  execurio ,  quxque  taro  iacile 

ibtibusN«Mr£;/.  4^«^.^i.$.4^NM(./i»  nonincereantatquemobiUabona.  Ho- 

,4,2.  die   Gnc  noftris  monlnis  lan^^d.irio- 

Obijcirur  dcnique  huic  ibntcnria:/f^.  nem  iudido  liftx  etiaiu  pignonbus  facri 

i.%p.Digtfi.  decolUt.  ^«iMr.vbi  ica  Ylpianus:  poirc,planednbinndi]m non efttpcaxis fi- 

iMkeMteHtfr^itMfiefieUdHeiieahvtre-  quidem  &  cxf-crienda  qootidiuia  fiitit 
fle  caiu:.:tur  :  c.tuen  autem  per  Jktisdatio-   iupcrquc  tu  comprob.ir. 
ntm  cporttre  Pompontiu  ait.    Supignortbtu      luratona cautio  .idmittitur  pnmb  pro-  Iir.& 
edutri  p9^it    videamus  i  Pomponiui  Ith.   ptcr  perfonarum£)JG2iJiT>ir£Al,Dcindc 
jffjid  etBStan  firipfit  &rA,&  p^ffuritm  proptcr  neceifitacem^elenb.  aifmt4tieL 
caueri  de  cotUtiont ,  &  ttatgo  quoqtic puto.  quifitiid. 

Quarc  tum&: pignonbus  rcdc caue.itur,  Proprer dignitarcm  admirtitu:  iurato- 
ratip  nulla  ellc  vidctur ,  quarc  c4uao  iu-   rja  caucio ,  li  pcrlbni  lilultresJbnt ;  cau- 

diciojiiftinoiipof^fieripignoribiis.  .tom  hocdlexprellacoiUticucioncImpp. 

Jheodo(^Honoii.inAMib  ChUt^ 
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Vl)i  in  hxc  vciba  rc/cnbutu  :  Quoticnr  ex 
priU4Td  (umdbet  tnterpelUtione,  ciutlt  vcl  cri- 
7Htn*li ,  vtri  tlbiftrts  conutmendi  fitnt  nulU 
d.tndx  fidetufitonii  comufitonc  vexentur.fedpcr 
jpcciale  pritniegtitm  fus,  commttti  fidti  confe- 
t}u.tH!ur,  iur*toru  tantummpdo  cuuttoneab 
hit  expontndd,  &c. 

cVuani]u.un  lulius  Clarus ,  \oco  ab 
AurorcalJcj^ato  ,  iSccum  iccucns  Herui- 
gius  tcftcncur  fentcntiani  lunc  non  ain- 
pliu5  obtinerc  in  {>raxi,icd  liodicrnis  mo- 
ribus  ctiam  Nobilcs  ad  Hdeuillotiam 
cautioneni  teneri. 

Proprcr  nccclTitateni  admittitur  ad  iu- 
r.uoriam  cautioncm  ,  qui  ncc  fidciullo- 
rcs.ncc  pignora  darc  potcft. 

Cautum  hoc  cft  \\\  Autlicntica  Genera- 
Itter  C.deEpifiOp.6^Clenc.m  \'cihis,AHt fifi- 
deiujferem  non  darc  valtt,  fuper  htjsdtm  tura- 
toriam  txpenM  cauttonem,  &  tailif ftcrofan  - 
Hti  Euangeitfs  adfirme: ,  fe  fidciujforcin  dare 
nonpojfc^dcm  quoLjue  proKit  Nomll.  H2,c. 

ndc  prxdicta  Authcntica  cxccrpta  cft. 

lurisunandi  autcm  huius  diioiunrci- 
j^ita :  Pnmum  vt  htigator  unct,  (c  h  Jcnin- 
lorcs  inucnirc  idoncos,quatumuis,  ium- 
maadhibitadiheeiia.ncauiuine.  Dcinde 
rcmdicio  ftarurum  eaq,  nnctc  fadluruna 
dc  qu»bi:s  cautrc dcbuillct  ^X^^elenbcc.  d. 
tit.quifuiud.cog. 

Ratioautcmcur  hic  admittatnr  cau- 
tiojcft  iih.quod  interUr  ipiiusacloris  hoc 
wfu  luraconam  cautioncm  admitti ,  nc  .v 
lia^  pec  djfficultarcm  inucniL-ndi  Hdcuil- 
iorcs,  ditfcrantur  Kidicia  &  pajjpcrtas  dc- 
bitonsobftcc  agcnti,quoninuib  lus  luum 
niaturc  confcquatur. 

Scd  vrruinnccriam  in  aimiiTalib.  h.rc 
admitutur  cautio ,  porro  quxntur  ?  affir- 
inat  VJf^crcnbcc.in  d.tif.qtttfitisd.  cog.  nu.io. 

i.  Qui.i cum  cxigatur cautio,tahs pcti 
iirdhi^.itur  qu.ihs  a  rco  prxftari  porclt, 
pcr  Gloll.im  tn  cap.  exparte.  sj.ad  verb.  pro 
stntumacia.  deVcrb.  fignif.  cum  ad  im- 
polfibilc  nullus  objii^ctur/,  impofiibilium, 
dJilur. 
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i.  QuUjrtdicTnun  .cflipfius  aiboris  ni- 
tereft  eiulmodi  cautioncm  rccipi ,  cuin 
alioquinnopoilic  vhtriiis  incar;i.i  pan- 
cipak  pioccdi.  Vt  auccni  p'.oi.tdjtur, 
ncc  pcr  has  diiacorias  c.xuGrioncr,  mora' 
inipcdimcntumqnt  rebus  .ii;.'ndis  crcc- 
tur.magis  intcrcftadori'^ ,  iu5  'flunn  per- 
lcqucnns  ,  quam  rci ,  qui  Fiigerc&ex- 
tralKrc  Iitcm  ,  quanrum  potcft ,  folct. 
leg. p)  operaudum.  $ .  2.  Cod.de indtc.  Sc  ciiius 
bo  no  omnis  ccdit  Jilatio.  Et  huic  lentcn  - 
tia:  otiaautoriTcftc.dublcribcrcvidetur. 

Qu.c  tamcn  milii  non  ita  gcncralitcc 
admittcnda  vidctur ,  vt  in  cauia  criininali 
qucmuis  admitf c  c  iudcx  tcneatur  ad  iu-> 
rarori.im  cautioni;m  It  fidciullbrcs  nor» 
poflit  inucnircquibus  caiicat  quod  lc  iu- 
diciofifterevcht  :  fcdpiudcns  ac diicrc-- 
tus  iudcx  arftimabic  CX  pcrlonaruiT>"' 
qu.ilit;ite,  anne  rcus  in  cuftodia  icti- 
nendus  inue  eam  rccipicndus ,  anvcra' 
fub  cautionc  iur.itoria  llt  dimittcndus. 

Proqua  fcnrentia  expicftlis  efttcxcu&' 
'mii.ff  deCtifi^dsaexbik  reor.  vbi  in  hxc 
vcrba  Vlpianus  lcribit :  Dt  cufiodia  reo* 
rttm proconful  nfiimare foltt ,  vrrum  m  carct- 
rtm  rtciptenda fit perfcna,  an  militi  tradenddf- 
velfideniffbrtbui  commtttenda,  velett.imfibi:' 
hocautcmvcl  pro  criminis  quodobiici- 
Eurquahcite  ,  velproprei  honorein ,  ve^ 
proptcr  ampliflimas  htcultates,  vcl  pro 
innocentiaperfonvr ,  vcl  prodj^nitatcc- 
ias,qui  acculatur,faccrc  folct. 

Quodfitamen  dc  fuga  fulpcdus  fir' 
reus,viincnminalib.  (ulpc<ftuspri(umi- 
tur ,  tumaut  inc.vccraiur  aut  arrellatuiv 
proqitafcntcntiatcxtusin  /.7.  ^.fin.ff.cfur 
fiitiid.cogunt.  in  qua  Vlpian  :  fifatkdatum' 
prore mobili non fn, & perfona fi^jfecla fit,  ex' 
qua  fatis  defideratur ;  apud officmm  depom  de  -  - 
bebit ,  fi  hoc  ludici/ederit ,  donecvelfatisdati9' 
dtttir,yetlis fintmaccipiat. 

\Ac\v\\\\LtttibtuC.  de  Agrtcol  lancitui-. 
Cctcrum  arrclhim  hoc  reUxatur  latis- 
daaonc  hdciullonbus.aAir/ecundUm  ho— 

dkt- 
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dietnamconluctudincm,  ptgnoribus  fa- 
£tJ,  pcr  tcxtum  in  L fi fideittfor.  §. fin.ff.  qui 
fMiti.ccgJ.s.CM9§c.?rdfid.Lfin.C  iemr^n. 
Mjgmr.iC  L  Stibm,  C  ouodtanien 
duobus  cafibus  non  procedetc  monct 
Corafius  i.  Si  arrcftum  aut  requcrtr.irio 
fieci  dcbereCjVt  vicaretur  lcandalumi 
a.  fi  fiecet  ob  eittlmodt  cadam ,  quaB 
perfoisikcionem  non  cellet,  non  tchxz- 
tur  arreftum  iatisdationc ,  cx  hac  rationc, 
quia  latisdatio  propofuum  maleuolum 
non  myxX3X,^.n9uipme.lnfiitJtfi^(S*  tut^ 
rihu. 

Huius  vcro  cxceptionis  optimum  fun- 
damcntum  cil  in  cap.  ex  trMsmiJft.  &  C4p, 
lueras.^.fittoLdt  rtfiaut.jp^.^^xaoxayu 
rifieuitiaeflc  poteft ,  vt  marito  rcftitu- 
donem  ccniugis  pcrciKi.eaamciunfiaa- 
tionc  non  rcddacur  vxor. 
Qu.4.       Qmnam  autem  dc  ftiga  lulpei^s  fit , 
Qmnm  di^m  eft  pcaecedenct  dilpacatione ,  & 
defugd  quidcmd^nacquxftioiienonvnaefte^ 
fufptSm  dcmqueDd.opjmo 
dkdtmi     Sunt  enim  permuiti ,  qui  exiftimenc 
:lioc  definiendumefleiuceiucando  credi- 
toris  }  -ttmi!quu  modici  fit  detrimenti 
concedere  arrcftum  vcl  prchcfioncm ,  fi- 
ue  capturam ,  iatis  cr^o  lii  iuipicione  hac 
InBeinauido  creditom  pcobari  L  thtfM' 
m.f.sieAibetti.  cum  quianpericulueft 
inmora,  nefcilicccdcbirorfugiar  ,  qua- 
lcmcunque  probationem  admirtcndam 
eftc :  iiiiilnnQcennusin  csf.  quvruMnfre- 
^uentertVfBte  cmefiata. 

Sedrcijcir  hojic  fcntcnriam  Mcnoch. 
tum  quia  prehcnfio ,  vt  &  arreftatio  rcali  s 
fic  res  maximi  praciudicij  >  infamet  ali- 
quem  apud  graues.viros}8c  iccepacabik 
damnu  adferat,  cum  ctiam  quiatum  dc- 
maxn  iuramento  creditoris  fidcs  habcri 
ddseocquandodcbuor,  (curcusnonio- 
lum  eftde  fugafulpe^kas,  fedeaamiam 
tuminfugacft, 

Sccund.aigitur  opinio  cft  illorum ,  qui 
ftacuunc  lufpicioncm  lianc  fugz  conie- 
tais  efle  pcobwKtt  BaitoL  iB  Lwr/wrir. 
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S.fi dtbitore. ff.dehis qut in frxud.  crei. Bali 
in  rubric.  C  ie  reuec.  hit  qus  tn fraud.  credtt. 
easque  conicdhiras  cfte  in  arbicrioiudi- 
dspontas ,  vt  qusnnllibi  finc  decermi- 
nata:  ac  definitac  in  iurc  arg.  L  i.ff.dt  iure  de- 
Itb.dc  tcxtus  cft  in  L  6.%.finJff.fittfatk4.  tog. 
i»  vtrb.fi  iioc  iudici fidtrit. 

Et  quanquamAccuciius  opinatus  fiie^ 
rit  vnam  conicdluram  fiifpicionis  ex  eo 
cllc  (umendam ,  fi  nullaimmobiHapofTi- 
dcat  dcbitor.Ret^c  tarncn  hoc  poft  Baldu 
>&Cttctittm  xeijdt  Menochitts,ftataens 
hoc  iolura  non  faccrc  .ihqucm  dc  fiiga 
fiifpciflum,  quod  nu!!a  jn^fTidc.it  immo- 
biiia.iX^maaiias  txuilra  rchnqucrcturar- 
bitrioiuctids  cdiofhiras  fiiipicionisdefi- 
nirc ,  fi  iamtom  in  iure  eilcnc  definicar. 
1.  Quia  fieri  potcft  vc  dcbicor  nulla  im- 
mobilupoflidcns,  pofndcat  mulramo- 
bilia ,  qux  tam  facilc  non  ^offit  ablporta- 
ce,ftqu^ipfumkfugaefulpicionc  defen- 
dcrct.  3.  Quiat.inrapotcftdebitoris  cflc 
probit.is  hdcs  &:  vt  quamvis  nuH a  h.ibcat 
immobiha;noncamcn  defuga  iul|)cctus 
haberipo(ftt 

Proindc  iudicis  difcretioni^tarbicrio 
xftiin.mdum  rclmqui  dcbct,quxnamvfr* 
ra&:  (ulhacns  iu  iuipiaonis  cauG. 

Nifi  igitur  fiifpeaas  fic  de  fuga,  admiti 
•tendtts  eric  cens.adiuracoriam  cBitio» 
ncm. 

Equidcm  nouillinu  conftitndone  cri- 
.minauCaroiiQuinriquae  cxtat  «rr.r.  4, 
.caatumcft,ncaccu(atorad  caurionemia- 
ratoruim  in  dcfcclum  fidciullorum  & 
pignorum  admutatur  ,  fcd  vn.i  cum 
reo  incarcerari  dcbeat  :  >crba  cou- 
ftkuiionis .  haec  fimt :  if/Jf^  Mtf  iffifmtf  liln' 
AmU^tr  gtmelter  Burgfchafft  midk  gjtd.. 
haben  maj^ ,  vnd  dsch  dem  flrengtn  pein- 
Itchtn  Rtchten  naihfoigtn  woUte  ,  Se  fei 
jr  9^  dem  Settt^e»  ,  iifi  lueb  £»- 
tba^  V$rangezji£ter  rcdlichtr  Atafiihrun» 
ge  y  tm  Geftngnus  odtr  Vtrvvahrung  nacb 
Gelegtnbeit  dtr  Perfon  vnd  Sacben  ,  g»- 
htlttm  fwdm  »  ml  dtm  Muli- 
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^er,  auchdm,  dtrfem  {ntfchuldtgHgausfuh-  biliter,  iurc donmiij  viilisvtl  dircdi  poC 

un  VYoh,  filtgegUHt werden ,  dasdie!eM,fi  lidcat.</.i//.  Tet tio,  Vt  bona iminobilu 

fie ^ur  Burgfihaft  oder  bevveifung  wie olfiie'  pro  quniuuatc  &c  a^ftimationc  rci  pctits, 

*.       btt,gtbraUihtnvvolltn-,  xjtvudvonjhtnwa-  &  c|u.intumadcxcaitionem rciiudicat^ 

deln  mogtn.So  auch  dteani^ag  vdwegen  Fur-  lat  is  eft,polTidcat. 
flen^Getftlichen perfonen,oder gemetner ,  oder       Scd  num  &  hoc  rcquir tur  vc  rcs  iftas 

fonft  hohtr  perfonen gegen  dtn  diegeringtrs  immobiles  oppmnoret  dcbiror.'  itafla-  QSr  f- 

ftanitsfttngtjihuht,  infoUhemfaU,  mogen  tuit  AntoniusFabcr,nonclTecredendij,  ^»"t'm. 

flch andere  ptrfonen  vngtfthtUch nichtgertn-  inquics,  pollcllorem  immobiluim  alitcr  "Jobii'u 

gerer  achtung,dan  der  bek/agta» jhr ftadt  ne-  eximi  a  latifdandi  neccHitatcquam  (i  ca-  fffffo 

benderbeklagtengefanglicblege  oderverwa-  uent  &  bona  fua  omnia  cciam  mobilia ^"S.'*' 

ren Uffen.  Vndt ob  auch  ditftlb eingtlegte ptr-  obligauerit.  Scd  cocra  Wcrcnbec.huiuf-  ^"""^ 

fon  fonft  Biirgfhaft  gtbtn  vvoltt ,  wte  ebgt'  modi  pigncrationcm  planc  ncccllariam  A-^P'^"^ 

melt,  dasalfsdanditfelbptrfon, jhrergefang-  non  clle  llatuit :  tum  quiacxccutio in  ca  ^ 

mu  trledigetwerdenfoU.  bonanihilominushenpotcft.etrino  fint 

Qupd  vtruadxcum  quoq;  cxtendcdu  oppigncrata,tumquiam</././f.requintur 

fit,  no  immcrito  dubitaretur,cum  in  reo  folum  vt  reus  polTideat  bonaimmobilia, 

maius  fit  pcricuUim  fugac  atq;  in  accula-  vt  vcro  eadem  quoqj  oppigncret  crcdi- 

tore?y£quius  tamcn  eft  ad  reu  prqdi^U  i-  tori.muiimc  rcquiritur. 
rtam  coftitutionc  extendcndam  no  efle ,       Sed  dicai  ahquis  abfurdii  efte  larisda- 

quii  non  lolum  noua  S>c  corrcdoria  eft,  tionem  remitti  illi ,  qui  bona  immobilia 

cuiulmodi  conltitutioncs  ftri(^lilTiraam-  podideat,  noautcm ab oncrc larisdatio- 

tcrpretationc  recipuit,  verumctia  pa-iu-  nis  lublcuari ,  qui  bonaimmobiha  oppi- 

hs  cft  &  odiola  atq,  ita  dura  vt  Wcicnbc.  gncraucnt. 

c  us  fcribat  opinioncm  contcaria,q>  lcih-       Vcruncamen  confidcrandum  cft ,  q>  fi 

cctaccu(acor,dcficicntibus  fideiuHorib'  bonaimmobihanonllnt  iubiudiccifto, 

&  pignoribus  fit  admittendus  cii  iurato-  lub  quo  litigatur  fita ,  etiafi  oppigncrata 

ria  caurione,  pluribus  lentcriis  rcccptam  fuennt,n6  ta  facile  poHit  in  iUa  fieri  cxc- 

elTc,nc  paupcrcs  ob  inopia  cautionis  de-  cutio  iudicaii ;  at  li  lub  codem  iudice  im- 

.  llftcre  accul.uionibus  &  perfequendis  mobihabona polfidetur, oppigneracio- 

fuis  iniuriis  cogercntur.  ne,vt  diximus ,  pcnitiis  nulla  opus  eft ;  vt 

Ut.c,      Nudq  promiflionicommictuntur  im.  autc  bonaTnobilia  vna  cum  immobihb* 

mobihu  rcru  poftellores  /.  ij.ff.  quifatfd.  oppigneretur ,  inauditu  eft ,  nec  vlla  legc 

cogunt.wQc  vha  latisdationc  aliauc  ciutio-  aut  principisconftitutionc  cautu  legitur. 
ne oncrantur.  Hoc vcro  ideo ,  quia pro       Klinus  requintur  vt iurato^pmitiat de 

prqdiis  fufhciunt  prjcdia.in  quorum  pof-  fiftcdo,^  bona  immobilia  pollidct :  qua- 

lcflionem  mittaiurcrcditor,fircusinius  quamn.  lafon&Fulj^ofius  in  en  fucriiTC 

vocationc  fpcrnat  l.htresabftns.%,  t.  de  iud.  opinionc,  q>  a  poflcllonb'  rcru  inmiobi- 

RcquirirurautcmprimojVtbonaifta  huiuraioriacautiofitcxigeda  :  id  tamen 

immobiha  fintin  eodem  territorioatq;  n6probat,&meaopinionclohdercfuta- 

fub  eodcm  iudicc  lita ,  fub  quo  htigatur.  tur ex  rubrica  tit.  <jui fatndare coguntiir,  vel 

"Wt  fcnbecius  in  paratitl  qutfttisd,  cog.n.ii.  uiratopromittut,vel fuapromifsionnomiitii- 

quo  facilius  in  bona  ifta immobilia ludi-  f«r.vbi ilh.qui  lu^^jp.mlTtoni  coinittiitur, 

caripollitficricxccutio.  Secundo,Vtn6  qualcs  funtrcrii  immobiliu  polldlorcs, 

quocunc^;  iurc&:  (juahtcrcunq;  poflidcir  cxprcirc  opponiitur  ilhs,  qui  iurat6  pro- 

bonaift.1,  (cdvtluoiureatqucureuoca-  mKCunc. 

S&  llos 
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Hosmiiipcrciudiftinguitlmpaator'  4imktt.Ls  SfiH.f.f^jamUi7fikMaf^  • 

in t-fif^ ^^riJ  Vr taceam  quod.aim  NfiCaudo  rati  no  iemner  «dgiturkfM»* 

iHi,<lui  ncc  pignora ,  ncc  fidciulforcs  lu-  curatorih.&:  dch:nlorvb',vt  rnox  dicctur.  ^ 

bcrcpoiriint ,  riibuiratori.i  caunoncad-  Q^odadadonspcrroniattmct,olini  Xif.  w 

imrtantur,  nihil  prxiogatiuae  habercnc  auidefwsdaiiendcopclklMaimllftilk-I^ 

iiuiqaibonaiiiunobiliapoiridcnc.  tenbic  in  ^&i.Unfi.fufiiud.t^Jkdiate 

l^jfi,     Qljpdrcafiboilftiininobiliapofrvdc.it  luftinianilmpcraroiis  Adlor  ,  qiiocunq; 

rcus  Luisdatione  non  oncrarur,»CCiUM-  naodo  agat.latistiarc  cogitur  l"c  intraduos-  . 

lona  cautio  ab  iplo  exigtur.  mft«s,k  ccpore  poi  rctU  libcUi ,  litc  c6t»- 

Aiioqmnfilex«3dfattaiisdaiionl,jpre.  ftanira,aiicfihocn6cgeni^onincd2nttm 

«ulatraditAutornofter^fideiullbrtunc  eucnicnsconucntorcllituturu  Neuelft, 

iicd.nd' ,  fluc Hidciunoris  cxprellafiatmc-  (.t.AMhcmuMtllum C  t^elitu conttjiat.  ^ 

nojiiuc  non,pcr  /     qiujMuiLf^.  m  «^ua  Sccuiio  tauerc  dcbct  ador  fuo  nomine» 

CaiasfinflarionemdefiiiiaiMli«iii^iii|»  quo4«l fincv%i«ididi4n  iicefitpennj^ 

fatmUre  dicimHrddMafMmmfkpfmff^  lurus.cautu  hoccftin  Autktnt.quodfitnC.^ 

qindAmbupetift,ttd cautr^vteumh^cnmmt  dtiiUt. cuuis  li  cc funt verba:  Quoijlerfvo 

Jtairitmrtddatmsydjtu  fidttuforil/ut.  deiftt  mftMiiorfttisdedtra  ctrtdm  ptomttttns 

SedhScrcgulanon  puto  ingenetcde  ^jmitkmlfkiMBA^fiBtfMitmtqutm 

quibufcunciilatisdatioiub',lcd  dc  fatisda.  txtqua$i$vmc4t(mtf*m:Stigitiirpo!ltcpttss 

tionib.dutaxar  prxtoriis  intclligeda /.7-/  fe (^ttttu.,ititrjdecedits reoprifente nsti  oc- 

defrdtorJtfnLNAdc  ciuilib'&c6ueniio-  (tirr4t,dimutatur  nm,tx4&$i9^quid[r^niif 

fliiHrawadatioaH>iucoccaciinBdic&l&  Jkma,&fqmdeirutitmfibuimpe^^ei 

fAexLff^f.  iMtuUtUM4^Jht^Jf.dtCm8ih  tdXdtioMiudtcUiurauerit  Quc  Auchcniic» 

IMmvtpaulo^rnpcaoftenfiiiilfilit.  dcliimptacftcxXotfctf 

\t  m.  9  nt  V  r  1  n    THBflA  lurcSaxomcocxigitui  pra:ftacio  Gu.v 

4W^/«fciiff?tf/,dcquaaliDt 

Ut^A.  TN.ubirrio  littgatorumeft,  vrrapcrfc  Tcrtio&poftrcmocauercdebctador,  lif.*^ 

X  expcrui vcliiu:,aa vcro  pcr  procuratore  fi contingat  ipsu  ruccambere ,  ^  impcias 

lM^Mr^./)^^»o^'^rr(.cxceptisquibafiii  fiiliiereTeii^dedaiin^w-partemcias,^-  • 

perionis,qua:  ipi^noahabentlcyciniam  libello  cdtinebacur. Apccre  hoc  fancitum 

perfonani  lladi  ui  iudicio  fine  procurato-  cft  in  Auth.getiera*ittr.C,dt  Kptfc.& Cieridt: 

rcvcicuja£orc,adJitedato;quaicsruiuiu-  vbnta.lcnptucH:  Gtncraiitei  autetudexjf' 

ieS«conicofiefBin«4ntcdnilipupdliaC'  .  mdutBeBHpKfatonopomgt J^trtiUmndk 

^uc nxin orcs  X5,uttiliis tttJit, Cfmttgtim  t9notxtgiyniftpri*& m libello a&orperJttMt 

ferfou.jlamii.  per  tahulartos  (onfcrthat,  &  atiu  intcrtienietU- 

Li  Camcra  Impfliali  fine  pcocuracorc  bus,fideiufore  tdoneu,penculo  copetentu  ofef 

snpropria  pcrfima  inicidiuo  «nMnrine-  prajiet ,  quoivJ^M finehtit permaneaXyta^ 

mine  polIc,ofteditcxprcfll  OrdiinacioGa  vtlperfeyVelper pro(urat»etxtr(ut^&fi 

tucr.v  I  ipcrialis/i4rr./.r</./^^~/ff«/»f.  ui^usfuent  imujlemouife tue.expejaru fifm- 

(^jWliperprocuratocc  quisucpentur»  ftuum^ttommedecima  partetpiantaatit,  im 

fiicisdatiooniiunorequirirur,^oaiane-  UtB»iomprdK»iJk»fulfittoreJiuudt,&ti. 

moeftidonetisdcfiEior  iinc  ^insdadone.  Atq, h.Efiicisdanones  incrududx  funt  .Utt^ 

iiio.^.il.i66.deR  lur.  ^.ptn.  Infl.  defaiud.  partimadmituradas&abbrcin.1das  !irc&, 

dc  duabus  fatisdationib.  lutciligcndu  cft,  quas abbrcuiari  pubhcc  intcrcft  l.propera~ 

nimixtiiudicacii^ui &  iudiciofiftiLiA  il'c.4&MM/.partimcuaadacU>iupdiinias 


Di  SATtiBATrewnn,  FtRHs  et 

Quas  camcn  cautiones  rcmirtiadori, 
immobilia  podidcnci  >  nocac  Spcculacor> 
ca(q-,  ex  v(u  nodie  ficrc  reccfliile  nec  mori- 
b*  noftris  pcrinde  ampli'  oblcruari,  tcfta- 
cur  Aucor  nofter,ciulq;  hac  racionc  addu- 
<:it,quia  alias  egcni  homincs  nunqua  pol^ 
((entluuracofequi,  lacisiladonc  defticuci. 

Quanquahoc  cofuecudineadhucob- 
tincac.vc  condenandus  H  causi  Htigadi 
babilc  non  habucric ,  non  modo  ad  expc- 
iarum,(edvniuerialisdanirefunonem  ce- 
neatnr,in  quam  finc  addi  (olct  daudiU  in 
libello ,  nut  erfiMtung  konens  rnd fihticns, 
dequodamno  plura  diccncur  uiixa pATt. 
dtff>ut.i\.thtfZflit.A,ut  fine, 

lureSaxonico  nilia^lor  pofndeatim- 
mobilia.cenccur  cauere  dc  cxpenfis  &  re- 
conucncionc,  ermufs  vorftandc  bcfielien  vor 
die  cxpcns  vnd  zjtr  wteder  kytge  Landr.  Ub. 

Nam  cuin  eo  rure  cum  rccouenrioci 
eadem  caulaonginc  craliens  inftitui  a  rco 
concra  adiorcm  non  poflic ,  nifi  caufa  co- 
ucntionis  Hnira  j  ideo  reus  aba^ore  in  li- 
lum  eucncu,hoc  iure  poftulare  loiec  eiul- 
jiiodi  caurionc,  Djmiter  vvi/e,  WMerJiib 
auf dtMfuU  dem  CUga  z.uerhnter  koQeti  vnd 
erbebener  jegen  cLt^e  herndcher  erhelen/olie. 
Qux  caucio  euecualis,  cum  aliccr  pr^ltu-i 
nequit ,  implecur  depoficionc  vnius  Wc- 
rengcldi,hoc  cft,}4aureis,quos  Saxoncs 
Scockos  vocant ,  >arclcnb.  in p4r4tit.4dl. 
CorntLieficar.n  i6. 
Qo.  6.       Scd  vtrumnc  iure  Saxonico  locus  fic 
Miure    reconucntioni,id  quod  modo  acnngcba- 
SMxentco  cur,  non  eft  faris-expcditiun. 
htnm  ba     Pro  negariua  n.  facic  art.12.  lih.j.  Landt- 
ke4t  reco,  recht.  cuius  hxc  fiinc  vcrba; VVeUher  mann 
mentto aufetnen  kltget,  vnd  emer  wteder  aufihn ,  dtr 
vo  erfiekitget,dcr  d  trffiem  andern  nicht  ant- 
vvorten,er fey  iati  erfi  ledtg  von  /  hnie,  h  oc  cft, 
Qui  agu  aducrfus  aliqucm,<?t  fi  illc  c  con- 
iicrlo  concra  fiium  volucnc  cxpcriri  a^to- 
rem,pofterioris  adio,nifi  priorc  dilculla, 
nonauducur. 

Acccdic  (f  GlolTaiV:  Zobcliiis  ad  dart. 
/i.cbrcattclU;ncui  luiniudichs  Sxxoni- 
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ciscxadc  obteruari&:  proniiiici.iri.Idcq; 
teftacur  ^^''elcnbec.*/?  cempe/at.n.9^$mfiie. 
Coluctudo  aucem,  vc  &  rcrum  pcrpetuo 
fimiliccr  iudicarorum  autoricas  impnmij 
acccndcda  cft,  cu  dc  mccrprccaciv^^iic  lcgis 
ambigux  qarritiir  /.,  7-& fe<].if.de  legib. 

Quin  &  ftacuraaliccr  non  obcinencqui 
quatcnusconiueciidine  approban  rcpe- 
ri  unc  u  r ,  Han  mai  m.  Pi  ftor.  liL  t.q.iS.n.iS. 

Sed  pro  cocraria  &  affirmariua  lcnteria, 
quod  lure  ctianiSaxonico  locu  habeac  re- 
conuccio,probaC4rr.rf/.  lib.i.  vbi  ica  lcribi- 
cur:  Vh<}au aliqitem coTtitener.t  tbt&licire 
reconuentetur.  VVo  ier  Mann  recht  forderty  ia 
foU  tr  rechts  pflegen  vnd  heljfen. 

htmartic.  7fMb.2.vbi  quis  aliquem  c6- 
uenit,  ibi  licite  reconuenicnir ,  fi  adtio  m 
ducllum  minimc  cxtcdarur.i-Torfr;' Af4W» 
kl^tget ,  da  mufier  wicier  a'itw$rtten,ob  man 
wuder  aufjhn  k!jtgct .  oime  imkampffwarts. 
Etinhanc  pofterioicm  lcnccntum  pro- 
chmor  lum. 

Non  obftat  djtrt.it.  Ub.3.  Na  ad  cu  rcx- 
tum  bene  Gilcbcrtus  rcfpodct  non  ipsu 
ailercrc  q>  recoucnrio  nulbtcnus  inftirui 

{)olTiti(cd  quod  non  pri'  cojJclUtur  acioc 
ibcllo  rcconuctionis  relpondcrc ,  qiiam 
caula  couendonis  pcr  lentciuiam  firdi- 
fcufta,atq^  ita  non  ipsa  prcccilc  rcconuen- 
tione,(ed  ci^pcrfccurione  intcrim,doncc 
caula  reconuctionis  fit  ^pfligata  inhibcre, 
eiu(q;proccifiim  lcucognitionc  cancilpcr 
fijftincri.Inruinma-.reconucncioncciufq, 
cffedluiurc  Saxonico  prohibira  no  cfle,  . 
fird  cacuin  aus  perlccurionc,  q?  no  fhtim 
pofllc  reus  mocam  coucnrioncm  excqui. 

Ec  de  hac  jpfiicucione  incclligcdi  quoq; 
siicAutorcs  lupracitati,ailerctcs,iurc  Sa- 
xonico  no  habcrc  locii  rcc6ucnrionc,fic, 
vt  velint  protccutionc  ciustatif  jxrr  ditfer- 
ri,doncc  iudiciu  conuenrionis  fitpei-iidii. 

Etli  porro  aiflor  in  codein  tcrrirorio 
eodemq;  mdicio ,  irl  quo  agic ,  non  poiii- 
deat  bona  immobilia  i  inodo  fiib  co Jcm 
magiftratu,rcuPrindpc,k  latisdationv.-  rc- 
\i:i\xh\mx.\7t^CY\h.quifatisi.cog.n.ii. 

Ss  i  Pio 


'  VOLVMIMIS  I.  DlSP  VT  ATIOMIS    V.  ' 

Pco  qua  fcticeda  teznis  eft in  /.7.  i-iS  gltrMfi/amu^uBtreJifrk n^Brit trttmftrm- 

,f»/tf}iif»;.vbiVlptan.ialaibit^iM»/^  ttikak^ifiit^iMgnikAmtwr^  wm^ihkr  * 

firiafitisdMM fatritt&iiifieibfofsit  rciu  t-  ginluexkbert prmnciareS, antetjKafideiaf 

U  tam prxU^re.vbt  CMueiutur  fvteH  tudnt.fi  fgre  prtbtat  oQtr  in  ludtcio  m  quo futurut  efi 

malta  eiufdempr9Hi»m (tiutMt fituiattme  rMdtducere.  qma  iabitfectmiu  locorii Jpacti 

froRareMratmfa,  Mrmyqmiiuimit^4teTetufittritfugieti,fi 

HicHriflariff idonca iudicatur  Sc fuf-  rwexefMtmr^mittxeif$ufinovincatcausa& 

ficiciis,qua cauetur  adori ,  fidciuilorc in  tbj omnuagiqutcufj^  tn  cxhilmu  .^ecrcHim*. 

alu ctia ciuiratc,qua  111  qua agiturteiuldc  DefmttTi vero auiu,u fidtii^oiilm extgeudS» 

camc  pcouinci^EiCoilituto:  quocircaido-  &4an.  uu,qmdtik&:'*  efi.  Prsi&k^itf^iik 

nee anoq}  caatuintei%itur,n  reus vciar  Ukttmmnmide vft^tMxtmmm;ttfi'm- 

6l:or  Dona  habeat  immobilia  cadem  iii  rauerit fe at^ jmpli* expcdtp.&hocrecifiat: 

prouiiicu ,  fub codcmquc  pnncipe  fita,  yt  vn  inj.  v  d^ltur perfecla  nojhalegislattees. 
.  quamurs  in  aiio  ludicio  ieu  tccutono,     (^od  li  rc"  ad  pr;^hxu  tcvnuuu  coparue 

quaminquolitiguan.  ritjadorverD  c«afeor,cofldftiatacaftir 

EtK«ioquoq;expcdiiaeft,quiavideli'  rcoincxpclas,dcnegatactiavltciioricita 

cctcxecutioiudicati  in  bonailtaimmo-  tioe  .donec dcin  proximu  coparcdo  luf- 

biluiacLcnci.inon  retardatur*  iiiubeodc  fiaeccr  caucnc.iuXimocciitui;>  IIl.  Aciir^ 

.  finrprindpeiabquolkigatac  mc^ZyqiuaittnMniM  MitiittmatMr 

.  C^odiIlpeticapofficleact£tmmobiI£*  tiiiurfirmftcerAt,nUuraiut.Venientireom 

vt limultanccinucftit*fit2icautioncipsu  expefisproprer hocfaflis ,  legttmecoienerur. 

non  rcleuari  certi(Iimueft»quouia.iu  cf-  Aicitatmeaiiamtntmeadmuttdm^Jifu^ 

.  letftuniiuladlmcpodidet;  ucn.neccrC'  ■ntMtrcaterktfmimtenmMdHmitfiitS^ 
;.ditor,licecipehabcarobtincndidominij   ter  comparcre.  .j*'  - 

rei  i\  bi  debit q  tor.  tir.C.  deiure  dom.tmpetr.      Qupd  ad  reii  .ittinet,Iullin.rcquirit,vr 

iausdarc  cilieneiur ljs.%a.ff.qutfiuifd  ccjg.  iiiple in  iudtao|>r^s£slii,cu  (i^er  procu- 

HDdieinciinutidib.aftor£iiitiaGDtic  rator£(edefistidit,viriinlocoiadia|,vtl 

cautioni  no  amphus  comitti.ied  aut  fide-  extra  iudiciitpEDprocurarore  (acisdet  Oi- 

iullorc  darcidoncii,  vcHiinul  cu  rconi-  dicatu  loUii,u  rcusabfens  fir^ipfc  procu- 

carccrari  ollcdi  lupra  cx  Ord.  Crim.  art.i^.  rator  cauuone  hac pcaelici:ii  atra proco- 
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Q,f^ff^  mka.  expceisa  hoceftm  liiB.de fitifiL 

^  nam  illic  luHinianus  fcribit:  Si  vtro  alujuit 

A  Tqueliaclai^dc  latisdati  one  aclo-  coueniturijiqutdtprasesprocurdtoredarepa» 

*^risdi<fbipfOcediit, qnSdoordinano  ratusefiyveiip/einiu itctHvenire&fuipro^tt» 

iiidiciDaAir  dbna  li  cxtra.ordine,velutifi  ratortsperfinZperiiAtiuS /Umfimiimitmf 

re(criptOprindpi.s , vclalio  modo , cxtra  folehi {ftpulariont firmareyelextraiudtciu fi. 

fiiu  fijoim  reus  euocetur,  tii  actor  in  tcr-  ttsJat.oneexponi re,perquaip/efut procuTaro~ 

nunovddicpr^fixocoparcrc&rub  certa  ru fi.ieiujforexifiat.preomnti/'  uduaiit Jolui 

p^meqoaliiaKe^perindicftaxada^litlter-  fittbAttmkdia^itti&itliyftibecMfim' 

min.ire  cojjirur ,  q,  lancitilcftab  Imp.Iu-  rum  rcrii conumtrecompeUtturfiutintuikit 

Itiniano ui  No«     c.2,  cui' hxc  su t  vcrba:  ptomtferit, (iue  cxtra  iuditium  cauerir,vt  tam 

Qmamat  aHoribm  fidtmfsmes  plerum^  ipfi,  qUMii  bcreda  etus  ebligentur.  A  la  tnfitper 

mummhicdMtas  tSquiiiieiA^isperfitiui  cmuekvd/dtkiatitinpropter  perfenaipfiue 

fivero  m  altuJ educatur prouincia,forte  detU-  et^twmid»  quodtempore fententia  rectttnuU 

luttbA. tbftrmaitiiiifimimmlmiudictmt  iHmiicmmveiuet,veifiimmitt,mmidi4-' 
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'  «4» fideniJfor,iftu  in  (tdemttatitne cmtmerur,  ncm  rr.in s ferar,  ah  ij fclcmque  iplc  poftea 

\*1^'fitmtfr9litMMm.  Adeoquecumdc  m.mdatiuKliao  ccueacur^cum  quiame- 

fittt(^Biowfr^liwtfeapym^»^e>fos  tuet  mbleftas  fidetuflbnim  inccrpelb- 

glbi'  «iebenc    i.  Vc  Ci  per  procu-  tiones. 

jm  (e(c  rcus  defendir  ,  tum  h  prr-  Scd     qiumuis  mandatum  a  reo  dc- 

in  iadkiodomiuusiudicacum  fcnloc  iiabeac  ,  lacildacio  miulominus 

'■  Afr.  '  iL       noti  eft  ^ikm  dominiis  %  tifi. 

'  tttnc  CTtrra  iudicium eandcm  caimonem  Necobftacquod  adons  procuraror, 

iudicacum  foiui  cxponac  iatifdanone  >  mandatumhabens,ncchac,necaliai'atif^ 

qu^p^noribusfiatautfideiulTbribus.  3»  dationeoneretur>vtincJic(iibquencidi- 

-^'¥ero  ip(e  reus  (efe  de^endat ,  tiiliK  oetur. 

■■«Oltfudicatum  folui.lediudiciofifticau-  Namaliaeft  rario  procuratoris  zc\o- 

tioncm  prxftet ita ,  c]uod  viquead  finem  ris,  Jtliaprocuratoris  rci :  nam  (i  prociira- 

■'litis  pcricucrarc  vebt.   Cur  aucem  exi-  tk<cadoris  mandacum  iubcc,  &  concia 

^|ltet^fdlM<iKiflkH»  lodica^  toiiibtafiieritimiaiaa,i»]slibciacio* 

lolui,  nec  fineea  iniudicio  admittarur  nem  confequimr  ipib  iure  finc  iati(Ha- 

lifme.CJt/4ti/34nd.i.j. Inji.de  fitifdAt.  ra-  tione:  nam  fi  iudicatum  foluit ,  libera- 

*liolijcceft>quodinituioium  Focct cogia-  cur y llabibluicur >liai>cccxccpcionem rei 

^ttiilMitoM^  iudicatcpariteEadtietiusvcnuiiqiiedo- 

•g(^  iufiimercefltr, adn7!rtcre«^qjBo  ^  mimtm  &  procmatDieiiu  Ac  fi  ceusie 

trum  luttm  cordcqui  poilct ,  nccnc  in-  defendat  pcr  Proairatorcm ,  non  perin- 

certits  foret:  de  eo  auiem  non  £ocell  cer-  de  coiilulcum  eft  adori  ,ecii  mandacu  in- 

^ilb#reddi,<piam  fi  ipfivel  kdomino  ed-  fllrii£hisfitde(enibr:namaSor  nonvnlt 

demque  reo ,  pco  delenibre  ,vel  ipfe  de-  eoiileqiii  Uberacionem ,  (ed  pecuniam , 

fenfor  fattf|fNildic«camibluiDoociLi&  quam  pcrit ,  &r  confcqui  non  a  domino 

^    /T    Cflwwii/.  ^    *  u>lum»ledcciamadefcnibreeius,quiie 

^^^^^    Nequeiinii^liidit^iM  e£i>ibikibrccam  confttcuict  atquinon 

MMdtcMu  i^^^  ci^l^^Aiifls^Ml^^  debet  cogtadtor  nonneoeflariumindi. 

jliy       musfTr,  pt^'te9(lmif^Zjt/./i.(:^//.^  ciiim  furcipcrc cura eo»  cumquo  nihil 

^^^^^ /w«r4f.  -  f      '  antcncgoci)  gefllir,niiicertusliclibi  ab- 

wnlaciipU    QhP^^^^'^^'^*^^^^^^"^^^  tmdeabhocdefenlbrecautumefte,quod 

noii^  quQKd  ceueia  non  ndiMditer  fit,  nifi  interpofita.  firifiadone 

'   poflitellfelocuplcs  alicnac  rcidefertlbfj  iudicatum  fblui. 

icd  quod ad  hoclaris locuples  nonhabea  Qujnam  olim  iurc  vcteri  (nrifclnrio- 

cur vc4ne  vlklactlcJadoneadmtttatur  ad  nis  (uentraiio,  prolixe expoiut  luibma- 

iif^giM^^--^           '  T'^-  mk0t^ki/fif.de fit^.  atque  tx  iure 

■  Neque  obftat quod  \  tali  homine,qui  Pande(5brum  id  repeiit  Autor  nofler 

iocuplerifllmus  eft,  fruftra&  lupeniacuc  ideo  hucillud  referre.iuxefiacinm  noo. 

exiganmr  (ideiullbres  :  nam  qui  nunc  videtur. 

initioiudia]  locuples  eft,tabi  ncultao-  Subi|cithicAuiornofterqttodnecar 

•    bttSpotcft,&vtlocuples^inaneacuimen  dor,nccreus,immobiliapo{iidens,one- 

periculum  (iibeft,  vt  condemiffatus  tra-  raridcbeat  QinOimoucLis.pr.fflqui  firtjd. 

nat  ibluuoncm  eamque  negUgaiicut  ma-  f  i^-lcd  de  co ,  vc  &  dc  alijs,  qu«e  hicidcm. 

looccnaicitf fiddnflorum  datione ; tnm  nofter  Tceuclecus  anncAicdiftttmfuii. 

qnianictnccneaAoradaerittseosadtqtsv  prjcccdenci 

Ss   |:  tV- 


fU  VfcLfMXHX»  L  DlS^VTATIOVlS  V. 

controueria  defcndi  deneric  >  vtpoce 

9iESOLVTlO    T  H  S  S  l  S  neaic>ndebaorispCTeinpa:Dam  ficin« 

H^ISTJL  tecitu  Ubeianir  dcbitor. 

Qupdrca  fi  rcs  rcd«  dcficnGi  no  n  fijc- 

jjf^j,  TPiara  Ucem  ^e^bic  caucio  iadicacum  cic>coaunicdcur  quoad  hanc  claufubiTiL 

•ilbkii,vndepto  Uceededidnirin  (tipiikcio.  £x  hac  aucem  daufiila  com* 

inAutt^lUm,  beraqiie  de  Ucedfle  inm  fti^Niladoae  non  aginir  ad  cectam 

defidciujfor.  quoniamadcxecurionemiu-  quantiurcm ,  vti  cum  ex  prima  claufida 

dicij  pcrnner  .arque  pro  acftimacioncli-  commilIaeftftipulatio,rcd  agituradid, 

cis  datur ,  co  caiu  ,  quo  res  uidicacur >  vel  quod  inccreft ,  vc  ex  aiijs  quiouTcunque 

noa  defendtnir.  nciendi  ftipulacionibasagi&letnonad 

lir.B.        Condac  autcm  haec  (acifHacio  iudica-  faihim promilTum,(cdadidquanciincer- 

Qu;(l.8  rumfolui  pluribus  parribus  fiue  claufu-  cIlfUpuUrorisEu^umfiiiilewcilCBnlf/. 

Quftum  iis  '^.^liiAMfutfdMt.  dcqiudem  crc6  fuil^  ff'^^*  tududtd, 
/■r^b^ieeiusutilibcionisdaul^  TecdKtdaoiubeftde  dolonabi  er 

fuU pitif'  Autor ,  &  c(l  conibns  onmium  (entcn-  qua  (tipulacio  commicQnir>qiiandodolo 

ddttonu  tia.  i.  CLufulam  deiudicato  Iblucndo.  malo  quid  fa^m  fiierit  in  fire ,  quo  rcs 

wdudtu  i.Ciaululamde  rcdefcndenda.j.Ecdau-  alitcrcranii£crctur>quan\oporccc:idaa- 

>dw/    fiilamdedoloaiala  cemficdnpSdKr.  i.Sidobnialo^ai»> 

Prima  cladfid*  przdpua  eft  &  ^  qua  litiofa  (Tuibatione  id  ^icur  a  dcfcnfore 

totaiitilBatio  nomen  fuum  liabct  &  iudi-  hcrci.ieuc  cius,nccontrouerfiaai.i  cxitur» 

^  catttm  fotiu  diacur :  iiidc  vero  fic  appdla-  pcrducacur  Lfa. ffM  Pref.  deinde  fi  dolo 

tur  quod  defaiibr,ancieus>dd«n(bm  maloetnsfiantrcs  pcrpemn  iodiceoir, 

tiominc ,  promiccic >  (equod  iudicacum  puuauc  fiibomacis  ccftibus ,  antpcolaos 

fucrit , (bluturiuTi  prini.lnn.defatifd.Lptn.  faJlis  inftrumcnris  ,  aur  iudice  pccunia 

^M(^/^i«.  quxlhpulacio>cum  ficcondi-  corrupco.  Sed  lixcpleniusexpUcacDo- 

cionaUs  >  &  hanc  in  (e  habeat  condinc»-  ndL  i9.C»mm.ii, 
nem , fi  iudicacum  (iienc ,  ideirco  tunc      Cxccrumhaec  cktt(hla  mikiMmftbut  ^ 

demum  committitur,  cum  rire  atquc  lc-  non  lempcr  cxprcnc  intcrponitur  m 

gitimc  iudicatum  fueric    fi^ conlttiorie.  majidau  ramen  claiiiula,  quam  vocanc 

liifiit.di  verb.  eUig4t.  hac  vero  condicio-  cautionis  liypothccaria:  de  indemui  ier- 

ne  defidencc ,  quod  mulds  modis  conr  nando  pcocucuore :  nrit  Vm/bJ^n^  dtfT 

cingcrcpoccft,  ipla  quoquc dcficir  ftipu-  PrinapuUi  JJaaivrtdCiifer,frrelhicr^voit' 

lario ,  alrcram  cLuiriilam  diximus  cllc  Jc  norrti.  conrinerur cl.uilulam  de  lublunria 

rcdcrcndcnda,qua  pronutcicurrcmdc-  cllc  moiuiiri ,  ncc  onurti  pofie  tcllatur 

lcnfiniirijdeqna  concroueifiaeft : &dC-  Mynfing.in  loco ab Aucore aUcgaoa. 
fichuic  (hpuiarioniac  claufulx,  quando       Verum  fi  dcfcnfor  fit  finc  mandacu, 

rcsrc^c&:  idoncc  dcfcnG  cft :  rcckc  dc-  tunc  caurio  hxc  Sc  lar:/ciario  iudicatum 

&ndicux  rcs  qua:  dcicnditur  a  quibus  o-  fi>iui  iunimopccc  ncccllaru cA, vc>ca non 

poctec  *  quomodo  oporcec ,  quo  looo  Sc  Dneititgi»  non  cen(canur  idaiieiM  eHe  do> 

quo  tcmporc  oporcct,  ita  vc  ad  vccun  tenfbr. 

dcfcnlioncm  harc  fpcdlanda finc :  pcrfb-        Illud  vniucrfalc  cft  quod  procurator  JAD^F 

lu  dcfcuioris  >  de&ndendi  modus  >  de-  fiue  adoris  >  fiuc  rci  coguur  de  raco  cauc- 

fendendi  locus  •  Sc  ddcnfionis  tcn^  re,hoc  eft  proiniciere  dominuin  cem^ 

pus.  fc  gc  flam  ratam  dfc  Iiabicucuni.  $.  )•  ll^ 

Secundo  (aosfic huic  daufiilc  fi  res  ^it^dtJinfiL  ledtainen  noniemper ,  nec 

indi- 
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indiftmdelireaunoaprocaracocecidp  %iiis  iuiaconiia  iioaiuiiifl»  (emeiuiar 

eur.  NamliconftarprocutacoremlB-'  noevcntiic. 

re  mandanim ,  fiiiftra  cxigirur  caatio  In  qucm  locum  Afconius  :  rurara- 

rari:  hxc  fiquidem  caucio  ad hoca procu-  rnm  bmitmm ,  mquit,  mdtctMm,  qtu  m  U- 

ritoreidcoexigicur,quiapericulumrub-  g«i  *  MttfHtm  imiumrtnt ,  mrdrtctKfkt» 

cftnedominusiteramdeeademreexpe*  ntrMt. 

BZVXi prmc.lnfiit.de futtfd4t\\ocA\xttm^-  Wquc hautquaqnam  diflimurar  lufti- 

rfculum  dcficit>cum  de  mandacu  domini  ni<anus  in  U^fr.Cdeiudic.dmn  ita  fcribitr 

certo  conftac  CWf  «nim  um  tfi  coffutnm  4imqu9s  hidutr 

Quod  fi  oemim  ed  procnatotem  «««  aiittwmStkkm  tMttUtmt  MteepiSe^mfi 

■tiUttmittbciemandsicum,cautio  rari  iti-  p''"*'  fcramentum  prtflitijfent,mni  modo  fe 

dcm  cxigi  non  (o!et ,  quoniam  hic ,  qui  f vtrstate  driegnm  gbftrnMm  tml»mm 

maiidatudcftitmtur,  falfuscft  procura-  tjfe  d^tfonrtt. 

cor  acquc  exceptione  proconuona  fepel*  Hoc  ven>  iuiamcntiimail 

Ukur  ,nec ad agendam  admiccicur  Lfipn-  teal  Libonis  didam )  prarftari  (oUtvm  cr 

fiBi.i.p«nuIt.& vlt.ff.de  Htgot.pU.  exccpra  STmnucho  &  D.  Ambrofio  colligit Rac- 

pecfbiu  coniundb ,  quam  hne  nundaru  uardus :  cum  enim  Gratianos  Imperacor 

ciimGnaionpdemoadmiccijpacecext  atam,adquamiuiari(bteb«K,eaecn<c 

g$.inii.&t40'S'fi»4t'^f^'''^'^^  complanari  ionUTct,  huinsacsSyiDinS'. 

mid.  tit.  chus  ab  Imperatorihus  Valcntimano  , 

Tunc  igiiur  dcmtun  caucioni  illi  lo-  Thcodofio ,  &  Arcac&o  reftitationctni 

cns  eft, auandodnbtcatur,anne procura-  obnRC  poftulans,iic£ilA ifSM.  foipfic r  • 

cormandacumhabcacadomino,annon  Vbiiitk^irefirM&verhainrMmmf  Qns 

habeac  Li.Cde proc.  1.66  §.  i.ff.4d  SC.Tre-  religione  mensfalfi  terrebitur,  nem  iefiim^ 

Iftll.  ieddehac  re  proluc  &ex  profeiro  nijs  menttMur  ?  Omnia  ^tdtm  Dto  plens 

aeecuc.  infn  in  d^m.  ie  frocmm.  f.  Junt ,  nee  vBm  ptrfiA  tutm  eff  bemt  fei 

fharkmim  vakt  nd  metum  dtbnqnenM  »  tf-  • 
iam  pritfnfia  reh^ionU  vrceri  iSaara  eotr- 

m  V  »      V  T  r  r,   rtfStfte  €«rdf4m  Tener  ommum.  llU  4ra  fidem  een^ 

lIxT^  ;  neqnenliudnmgis  onB^  ■ 

SEII A  ritntem  faeie  fententijs  nefiru,  fuam  qneip" 

ifmu  ittrariu  ordo  decemit.  Hxc  Symma- 

f)Ratccrhadcnusrecenfitas  canttoncs  chus.Dmu&auicmAmbr(lfius,fimulac- 

Q3S^9  r  iimc&a]icnonniiU«y«ueoccafione  qurlminiaflrab  Imperacoribus  refticiv  ^ 

Qu4n*m  iadici^pMftiaiblcnc.  Tali»«ftca,qua  tioncm  intcllcxit  vehemcntcr  Symma^ 

fit  CMtie  iudex,  antcquam  iudicet ,  iureiurando  chum  cum  fuis  poftulaie,id  nc  fiercr.imr- 

**^J**j|-  caueceddjcc,  fe  canouamDco  inipedo-  pedire  fedulo  conatus  eft,lmDcraroriVa- 

9ttmri/f  re adlubRo cauifii  afiepcatnnm» litcm-  lentinianoadhimcmodiwikribcs:5i/»- 

quediremptarum,&fecum  veritace&  diegentirn46^h»tperMUfr,ifi$i-4^^giif 

Vegm  oMcraacione  indiciam  d^oil»  fiatueretfimuUcHris.&eoconuenere  ctgerer 

Otrum.  Chrifti4nos,vtfacrifi(4mib.imerefiet,vt  cppJe 

£c  quidem  anciqoicus  iudices,  ante»  retnnbeltrm.&orafideliMdmiexnrnffautlU 

riiia<iidaem»in(aceibtito»fii^te-  iefiiniBg» fiemnteitkifth&iitttutteinfiih' 

rCiccro  ali.  i.  in  Verrm.  Hoc ,  in-  tentiamditerervliiinrariadarnmfimnlmhri^ 

quiens,  fiidum  ellc  m  hacciuirare,  cum  in/ententinmcogerenrtir  ( propterea enim  in^ 

ksacociu&onip  iudiui;cc,vtdiiv;aia£ibu«  $erfrtt4Mmnrsmi«(iU4^reim fiuramcto.rc 
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^^MttVnufymfque  comuntm  coufitkret  nMiirfii^turd,&bdfermmtintMmfibim, 

in  nudium)  cum  curia  maiore  idmchrtftu-    inprincipio  litif,  fedetiamin omnibm  ctgni-. 
nrrum  nnmero  fit  refertd  ,perftcuti»nemef-    ttembmvfqutad^fum  termammt  &dfffmi'^ 
fiwkm  GfcjfMiMr,  f«i  cogertm uU^   Inu  fintmriM  ftHtMknm,  Sketenim 
ftiem  4d femuum  vemre:  qmd f»  pknmj^    tendentes  ad  fAcroftnSias  fcriptttru ,  &  Dm^ 

nton  ttidm  inturijs  conutmrt  coguntur.  Te  prifentiacon/ecrart,  ex  iriMore  pnfdio  ilres 

^tturimperatore ,  cbrifitMt  m  dram  turare  tbriment ,  fctturi  quod  non  magu  aiiet  iudi' 
eegentur?  Qufdeiluerare,  nifi  eimqumti'    unt,  quam  tpfiktdkdiittar:  cnm  etiam  iffit ' 
fiare  fideirua  fn^Um,  dinindm  potentum    magit,  quam  partibm  terribileimlidameR, 

€onfittrifTeimperatorehocpetitur,&pofiu-  fiqutdem  laigatores  fub  hommibui ,  ipfi au- 
Utur.vt  aram  iubeas  tltudri.fumptum fairifi-  tem  Deo  inJpeSore  ddbibtto  caufas  proferutn 
(ijsfropbdniiddrifSedbecnoporellfinefiuri'   trutindnddt,  Etbocquidmii^dttdMmiii' 

klgklkeerm.  Vndenig»te^iddecenm^  dktdletmnAm  nettm,  &Stmmmtjf^0- 
tltditVdiabumfmodidecretafubfcribai.  printum  a  nobit  accedat  mcremtntum,  &ah, 

Hocvero  iuromcncum  aiudicibuso-    cmtubus ludicibksobferudiuium.&fi praterejh 
hm  de redlc  iudicando  exai^m ,  coniir-    tur,contemftorAus feriiulifim fii.^ 
madcliifiintanus  in  UMmimtmm.C.      Subfeaitacfthanft  jlia  luftmMniwg; 
de iudk.  vbi  iu (cribit :  rem  non  nouam  ne-    (Hcurio,qux  excat  'mNoutUd8.dt iurtiurdn- 
que  tnfoUtam  a^^redimur./eddntiquu  quidem    do  a  luiictbus  prafiando  quam  Irnerius  Au- 
Ugjlateribm plMitam :  (um  vero  (ontemptd    liiencicarum  conlchptor,  itaacccpit ,  vt 

fittimkmittimmttmmifek^kmttm.  miSiacK  magiihacus  iucaie  dcbeancle' 

tuienim  n»nefictgtiitiim,mtiqu9sutdi(es  non  faAaros (ecundum  quod  cis viiiuii fiierir^ 
aliteriudicialem  calculumaccepijfe,  nifi prius    iuftitis  &:  mclius :  dcfcnfores vcro  ciuita- 
factamtntumprajhttffinttomaimodofefecum    tum  mratc  tcneancu|r  omnia  iccunduiti 

nrimt&l^mt^^nurim  iiidkimejfe  lcges&iucaiefidi^  J«<lL^MirC^ 
dB^^tumf  Omigitm &vidm  non  quaiiiiatimaffiiirfiiiniOitiom  d», 

tataminuenimmdmbuUndam:&anteriores  I.14.  quoad  maiores  magiftratus  hodic 

Ugetnofira,quadeiuramentupofita/uut,i!on  rttmutata&  correda , ied in  concipien- 

iWMMMW fiut vtititdtii  exferuimm itt^dn-  diLi^Aiithfii  bt£e.fttKxA «inbto enauic 

tibm prabuerunt,  &iimAmmku  mtritt  Irncrius ,  nec  mcnrlnnluAiniani  Litis  xC- 

eoSjudantur adh.inc inptrpttuumvalituriim  ft-curu';  cft  :  oin.indoquidcm  in  formuk 

kg^  fauenimm,ftrqudmfattctmm,  omnet  ilk  luraniciici  4  SoutlL»ddua(\jhic^,Cb' , 

kidSm,fmmmmtlmimmtt,  qmiumi-  pccfle«ondncttar,niis£cesintiencfeifaf  . 

nm^dtieniku  pifaifimvelm  hac  regid  ci-  cundum  I.  E  G  E  M  &  O  M  N  £  M  I 

mtate,  vi  / m  crhe  terrarum  qui  nefirii  guber-  S  T I T 1 A  M  in  pu  blicis  &  ^qgcis  con» 

ngculu regiiurjiue us, qtubm notaudientiam  cra^bus  ludicacuros.  .* 
etmmittimm,  relquiamaittikuiutBc^  Vttaccamquodcumiudicesmaiores>j 

dotttur  velquieximifdiSkmfiui  iudicandi  C€cun6\imddutbfidbtdit.imaxedeh€injt^. 

hjbentfacultate.vtlquiex  recepto,ideHcom-  (c  iudicacuros  (ecundum  quod  fibi  vifum 

pomijfo  ( quodiudtcium  imstatm )  caufiu  di-  fucric  lullius  Sc  melius ;  lurarc  ccnfean-^ 

runendat  fufctpiunt  vel  qm  arktrmm ftra  •  cur  quod  fccundum  leges  mdicarc  vclinc:» 

gfmttyelexauOtiituttfimtittimmi^      ,  quianonpoteftdidiiiffiuani-obletaar^ 

tium  confenfu  eUStfunt.&generdaermnts  qui  leges  tran/greditur  LyCdt  Ugtb.  Ne-'^ 

otnmno  tudtces  Romani  luru  difitptatorts ,  que  camen  hoc  iurciurando  ita  iCidids  - 
JWfl  ahttr  Ittium  fnmordium  acciftrt ,  nifi  .  potcftas  conilrmgiiur,  vtnon  pollic  ic- 

\imiimfjiimmi6(i^  ' 
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■vclcaufaru&  dclidioru  mitiorc.vcl  alpe- 
riorem  poenam  didarccum  id  ipfi  £icere 
a  legibus  omnino  concedatur ,  &  ideo  id 
faciensnonpoflitdicialegibus  quicqua 
reccllille. 

Zit.t.  Hodie  ordinarius  prxdic^bum  iura- 
tnentum  non  cogitur  ungulis  pracmitte- 
rc  caufis ,  {ed  illud  ab  initio  dcmandati  Ci- 
bi  officij  prarftarc  tenetur :  formula  iura- 
mentiquodiudiccs&AfTenbres  Came- 
rxlmperialis  pr^ftant^habetur  in  Ordnut- 
Camfrdpdrt.i.  ttt.jj. 

lilud  vcriiHmum  eft  >  quod  fubijcic 
Treutlerus  noftcr  ,  iuramcntum  quod 
in  ingrcflii  officij a ludice ordinarioprflc- 
(bndum  requiritur  remitti  nonpofle ;  & 
nc  ftatuto  quidem  caucri  pofle  vt  non 
exigatur,  quia  hzcrcsillis  delinquendi 
&  uiique  iudicandi  occaHonem  prxbc- 
icc.Ec  hoc  dubium  nullum  haberc  fcribic 
Moller.i.5«n(f/?r./o. 

Nec  huic  fentcnrix  obftat  quod 
con(uecudine  eflici  pofllc ,  vt  iniurati  iu- 
diccs  iudiccnt  {cntentiamque  fcrant: 
quodautem  fieri&  introduci  confiietu- 
dine  potcft,id  quoq-,  ftatuto  cffici  valeat. 

Qupd  cnim  ncc  confiietudinc  poilic 
cffid  vc  iniuratus  iudicet,  teftaturMoI- 
lerus  d.  loc§.  &  ratio  expcdita  cft,quod 
nempc  necconfiietudo  vllafiibfiftatqu^e 
pcccandi  occafionem  pracbcat  :talem  ve- 
rofbre  confiietudinem  iflamdc  quaio- 
quimur  jccrtum  &  indubitatum  cft :  Tiifi 
cnim  iurifiurandi  reUgionc  iudiccs  obli- 
girentur  ad  rcctc  iudicandum,facilimc  fc 
muncribus  corrumpiatq^  aiuftitia:  femi- 
risabdud  patercntur. 

£r  quanquam  fbrtaflis  antc  luftinia- 
num  non  fuillet  hoc  iufiurandum  a  iudi- 
cibus  exa<5him ,  exigendum  tamen  illuck 
cxifHmauitlmpcrator  noftcr  luflinianus 
praedi<flam  ob  caufam ,  quo  omnis  m  ad 
iniqjiudicandum  iudidbus  praccludere- 
c«r,quamrur(iisillis  fUtutovel  conliic- 
cudine  apcriri  bonis  vcique  moribus  & 
Reip,  vtuitati  rcfragarctur. 
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Equidcm  hodie  in  omnibus  bcnc  or- 
dinans  &  conftitucis  indidjs  reccpcum 
cft,vtiudicec  anccquam  iudicandi  munus 
(ufcipianc  (andbc  &  rcUgiofc  iurenc  de  iu- 
llitia  cuiquc  abfqucvllo  pcrfonarum  re- 
fpc^ ,  adminiftranda. 

Dclcgatum  ludiccm  hoc  iurdurando  rJr.C. 
non  oncrari  fcribit  Treutlenis,  quia  is  Qux.io 
per  documencum  fua:  commiflionis ,  d-  An  deltgd 
rarioni  infcrtum.caucrcintcUigitur.  Sa-  tus  quo^ 
ncdocumentum  commiflionis  dclcgari  iudtx  te^ 
iudids ,  infercndum  clli:  dtarioni  fiipra  neatur  iu 
X)(tcn^mus  in  dijp.prjic.^  thef  f.ltt.A.  idq*,  rM^e? 
probat  d.C4p.(um  m  iure.de  offic.deleg.(^  cap. 
pr^er  ea.de  dilation. 

Vcrumexmdeinfcrre  non  hcec,aiu- 
dice  dclegaco  iufiurandum  exigi  non  pof^ 
fc:  cum  documcntum  commillionis ,  in- 
(ercum  citationi  ,non  eo  perrinct  vt  cita- 
tocaueatur,fedvtfides  ipfifiatde  com- 
miflionc  fcu  dclcgationc. 

Ec  lanc  confhaiiiones  luftiniani  fupra 
addodbe ,  a  iudicibus  iufiurandum  exi-- 
gentes  ,  fiint  gcncralcs  :  &  rario  quo- 
que  eadem  in  delegatis  obtinet ,  propter 
quam  illud  ab  ordinarijs  cxigitur  ,  ncc 
potcft  vlla  fbhda  diucrfitatis  rario  aili- 
gnari. 

Adcas  caurioncs,  quioccafione  iu-lj;.D. 
dicij  prxftantur  ,  rcfcrtur  quoquc  cau- 
rio  fecuritatis  fiuc  falui  condudbus,qua 
ci,qui  ad  iudidum  dcatus  vcnirc  vcrctur 
(ecuritas  contra  iniufbm  ofFcnfioncra 
promittirur. 

Orcihoctamcn  diftingucndum  cfle 
mojct  Autor  noftcr.vt  tunc  dcmum  con 
cedacur  fiJuus  condudtus ,  quando  caufa 
pcr  procuratorcm  agi  ncquit.  Hinc  cum' 
ex  caufa  firadfac  pacis  publicx  bannitus 
per  procuratorem  fcfe  defcnderc  pofnr, 
vt  infra  dijputat.  9.  thefi  z.  lit.  C.  dicctur , 
ideo  ipfifaluus  condudus  concedi  non 
debcr :  atque  ita  quoquc  in  Camcra  re- 
ceptum  cfte  tcfbtur  Gail.  1.  depace  pubL 
II.  num.  10.  Q 

Sed  a  quo  faluus  condudus  conccdi^^ 
T  c  poflit. 
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Quhum        )  vmum k  iblo  Principe ,  an vcro  frii$nfknmU(m4mm5tmm &Anf0nmm 

]^;hm{0n9oami}inafflRsma  nfirlfi/lnmk 

daSi  fof^ '  Qupd  adco  veniitl  tSe  oMn  Daldo  af- 

fit  conct-    Allerit  Autor  quod  non  h  fblo  Pnnci-  ferit  Farinaccus,vtabalio,quam  principc 

f     pe ,  led  a  mamflrani  quoquc  ialuus  con-  conccllus ,  non  valcac  cuain  mnunenCfr- 

duAuspofludiui:  pioqua(cnRiiCtt&-  fifBiatdsrqaodveri(fiinuiiicft,qaiaii»- 

*   'dcprimbjqaodcBntio  itUuec  ^uicon-  nunencum  concca  leges  dnile»  mlliBS- 

dtimi^ficpars  impcrij.fiuccriminalisiu-  momencicft  A/ CieAt^. 

cifdiCtioiu»cef\e  \C''eienb.  cenfili»  i$MAf.  Ne<}ue  his  obibnc  quae  iunc  in  con* 

aei|atlic)diequicquidlmperi}merieftii(l  tfariamdles^t  nam  in9>coiMedciidi' 

mog^Aiataiooaipeticcummeffuniimpr  ialuumcon<hidumnoneftImperijnkerii 

iium iure  imgiftr.itus  hodic compctar.  fed  eft  de  relcruatis  iummi  pritu-ipis ,  vt-' 

z.  Accedic  liuic  enam  cexcus  in  mantfcftiilimc^  relucec  ex  d>L  rei^dtt.& L 

iifMe,  yfaidicitur,quod  felcgitr&de«  ti\nftm.gjd$  ftmb^  ■ 

poxtad  poffint  inchoaras  dclaciones  an-  Rdiq^veKrfnndamenBKprobant  (b-« 

tc  damiiationcm  implere  ,  &  poft  da-  lum ,  falmnn  condudlum  conccdcndunv 

mnacionem  quoque:  ac  hociacerenon  eiTcfaanccoib  ad  fui  defenfioncm,  iccb 

poflem  niit  ipHs  uluus  coodu&u»  con-  non  prabani  cumab  ini^nore  ntt^ftra- 

«edecctuT.                               .  mciteccQicedendui|L.  Pioindefibanni- 

j.    ladcjt  ftudere  debct  omni  con.v  ms  vclrelcg.atus  adiudtciiim ,  per  iudi- 

tu  vc  veriiatcm  inueniat  /.7.  C.Jt  contrd  ccmciucus,nonpoceftinpropriaper(o- 

imci^.  kidic4ntem  j0.fj.  Vencasaatem  lucomparerccmn^ftcau&talia  fic,in  qua 

fiidliumoenitacexpnlentiatd:  nam  piocoxacor  admitiitnf  y  perprocur.  to- 

n.^na  (umicur  coracduTa  cx  rultn ,  cx  rcraagcrc  dcbct,  qnod  fi  vcro  caufa  talis  • 

anmii  motu,c.x  conftanti-i&rtrepidationc  fitqii-.r  prociiratorcm  non  admittat,tunc' 

kdemmor.i.tormMta.£.iUqu4^  igictir,ad>  ipliapnnupe  ialuus  coududtus  impc- 

.v«icatemeniendani»filua*€odnftaseft  tiandaseftitiaovidelioetlnnooensde^ 

Coiu:edendus  facincroib,vtveniar.  fendatur,  vc  bonum.pidiiiaun-CCqcddrt 

4.  Pdblice  uuereftdefendi  innocen-  il ftr)utmJ^.fubli:e. 

t6slJinumiqii»^i.fiti6ce.ffJefroc.  ^icuc  PucaccameaFaruiacius,mdicempol&: 

qoo ddfndan»  fedaori» awiifiw» » fil*  £daamcendadnmconoedece»qa:ndd' 

vuframdaduStViiilitttepaUicRibadenc»  qui»  vclkc  comparere  ad  Cs  ddcndca»: 

ipfi  conccdcndus  eft.  dumjfupcr  aliquo  criminc  dcqiio  inqui- 

Scd  coiicraria  ieniencia,  quod  iblu»  ricur,&cunensi»aieftaciruperalij$  deli^ 

ImpeaBMetooflir  filuamconcfiiawmc6»  fe'a»dcqmfaM>fetfineft  baoninislar con» 

ceuere^anBPrincepSkquiiaiba^pcoufitda  dcmnatus,  pcticrecurinaeii^lrafildiu» 

i^iftar  Imperaroris  eft ,  comm«inicr  cft  &:  condudum  luper  illis :  nam  cunc  cx  ifta. 

vcrior ,  ac  probacur  ECxubus  aUmodum  cauiaair  polle  iudicem  ,  comparerc  vo- 

pecipiciiis ,  quonu»  vnn»  dlin  £  lenri  ,ieeuricacem  &  iiduum  condudumi 

ti.mfine.§id^petnu.  vbi  diiflccc  Maida-  coiKcdere.. 

nus  icnhit  ,  nvninan  pcj^  cafMmearum ,  Scd  huic  repxignant  rapcrioreslcgcsy- 

Wtmtdtumm  dme  e;(uli  r  ntji  Imferdtmrem,  ibli  Impcraton  conceiEoiicm  lalui  con- 

me  sBqmt  em^  Deinde  cft  emm.  cex<^  duehis  rcleruances :  nec  racio  hic  vlla  eft> 

tus  in  Ldd  heffim.jt^.t^ffieodtie^.vbi  Mo-  cucnon ncab  Impencoie ialuua  condu*r 

deftinus  ^cribic , ex prouincia  Mtem in pro •  (h.\^\m p<^«^njBf  ^ fej j^ip^g«qiyn  eoni' 

mmm  tr^ilfdtut  dmtkum  Jmc  ftrmfSft  ccdcodns.  . 
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QjLTl.       Qi^j^  tamcn  fi  conccfieru  nihilomi-       ^  Etcnim  hictcxtusloquitur.nondc 

Si  fwgi'      magiftratus  iaiuum  condu£kura,cnt-  laJuo  condudtu ,  lcd  de  tempore  3  o.  dic- 

firdtm    ne  feruandus    Etenim  pod  Banolum ,  rum,auodilhsquiob  controuerliam  ad 

/klMu  con  Oldradum  &  lacobum  Menochium  fta-  EccleuaiTi ,  tanquam  ad  afylum  confuge- 

duBucon  tuit  Farinacius  lib.i.  titu.    q.29.  ljduun>  runt ,  priufcjuam  indc cxrrahantur ,  dari 

4tfftntjit  condudkum  hoc  caiu concellum.lcruan-  folctrhoc non debet indulgeri  homicidis 

ntferui-       cire,hcet  iure  non  fit  concelfus.  Ne  adulteris  &  virgmum  raptoribus. 

quis  fub  fide  pubUca&  audoriutc  ma-       Si lecuriras  (bxiC^KM Rtchtvndvor rn- 

giflratus  decipiatur,damnumq;  fentiat.  rechttr  GtwdU  vcrum  in  carccrcm  conij-  ^nficuri 

Verum  hanc  lcntcntiara  mmmie  ad-  d  &:  puniri  poflit  reus,fi  vel  cnme»i  con-      f  ^*" 

mittendam  elle  puto ,  quia  quod  contra  fenus  ,  vcl  criminis  conui^kus  fuerit , '"i^''^ 

legura  prohibirionc  concellum  fadum-  qu^ri ctiam Iblet  f  Et pollc in  carcerem  cnmecoH 

uc  eft,pro  infedko  habetur  Ls.Cdc  legib.&c  conijci  ac  puniri  communis  eft  fententuy^i^ 

pariamntaliquidplane  fadhim non ctle,  I(ftorum,&itaaScabinisLiplcnJibusSe-  d'tocon- 

&aliquid  fadhim  quidem  clle,led  non  iu-  natui  Northufiano  rcfponium  fiulle,tra- 

rc  ^.fin.lttil.quib.modu  teJlJnfirm.  dit  Mollerus  2.fim./.  ex  hac  rarionc  quod  Cdrctrdn 

Qupdfitamcnkprincipciuftacxcau-  inconfe^rum  nuliacaliar  fint  partes  iudi-  <^  P"^^ 

ia fit  concelluSjleruari  dcbet,  quia  fidem  cis ,  qoam  in  condemiundo.  Idemquc  ^S^^^I*^', 

fallere  turpc  eft  U.ff.dt palt.Li.ff.de conjlit.  Molicrus  lib.2.Semeih.c.i.n.2.TCicttym  di-  ^  • 

/<f«*  inprinape  turpiflimum.  Atq;lub  rionibus  Eiedkorum&Ducum  Saxonix 

lide  &autoritate  pubiica  aliqucm  dccipi  atationcra  adco  tnbuerecitato  lccurita- 

non  oportct  Li.C.de  vtnut  mpttrjt.  tem  tuto  veniendi  &  recedcndi ,  vt  cum 

z.  Addc  quod  conccflio  lalm  condu-  tcmpore  Elcdoris  Augulb,mter cuiurda 

dhis in contradkum  tranleat:  excontra-  crcditorcs,perpubhcumedidlumDre(- 

diu  vero ,  etiam  fui  Antecelloris ,  prin-  dam  citatos ,  quidam.quem  cnmen  capi- 

ceps  obUgatur  vtdicam  fiq.dijputdt.  VI.  tale,&:quidcmcontraip(umEledorein, 

thtfi  7.  commiliilc  conftabat ,  eo  vcnillcc ,  quod 

Ncc  obftat  quod  licitum  fit  delinquen-  fcre  fiilpcAum  fi: non  cftc  crcdcret ,  ad- 

res  &  facinerolbs  dohs  &  cauilLinoni-  monitusdccoEle£kor,cumcrcditorem 

bus  fallere  Li.^.nonfuit.ff.de  iolo.  L2s.ff.de  eum  circ ,  &  intcr  cacteros ,  licet  non  no- 

Cdptiu.  &poftltm. rtuetf.cap.  j.cMif  2^.^.3.  miiutimcitatum, comparvullc  intclligc- 

Nam  diftmgucndura  eft  intcr  dolum  &  ret.dctinerieum  nollct ,  quod  diccret,m 

pcrfidiam,  illolicetvri  aduerlus  faanc-  domoSaxonicaidvlitacLmmon 
rofbs ,  quando  lccuritas  nondum  pro-  DimillumigituriScextrafinesditionura 

milla  nec  laluus  condudus  concclFus  fuarumpofteadcprchcfum&rccraduin, 

eft:  hac  verominimevti  licctpoftquam  cura  confcirus  fuillct  dclidtum,  mcrito 

Iccuritas  promifta  eft.  cdpit.  Koli. 23.^.1.  fupplicio  arfecit.  Ita&  cledorcmChri- 

vbi  Auguftinus  fi:ribit :  jfidts  quando  pro-  fti  mum ,  laudatillimac  memoria:  princi- 

mittitur ,  ttum  hoHi  feruanda  cif ,  contra  pem.cum  qucndam  Drcfdx  dccineri  cu- 
qutm  btUdgtrimus.  pcrct,  iMtcllexiHa  autem ,  eum  ciutum 

Non  etiam  obftat  tcxtus  in  SoueB.iy.  iftuc  vcnillc,dimittcrc  mcmini. 
Cdp.7.  in  vcrbis :  Nequtatittm  homuidu,  Aiioquijiiureconumini,vtdidluincft, 
ntque  adulteris  ,  neque  vtrginum  raptoTibm  quxftiu  hqc  dccifioncm  admodum  cxpc- 
dtliitquentibm  ttrmmorum  cushdies  (dti:e-  dit  m  habct :  Iccuncasquippc  lahuiique 
lam ,  fed etiam  txiade  txtrahu  &fupplictum  condudus  non  eo  pertinet ,  vt  allccura- 
tu  inftrts.  tus  nullo  modo  oneiidi  poflit ,  fed  nc 

Tt    z  ab 
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«b  aliquo  Iniufte  ofFcndatuc :  non  autcm  quoque  fada  cenieacur    fdtitar.  Infit" 

iniufte  ofendicur ,  qui  poenis  promcii-  tm.  de  inkr,  &ideo  Hvxor  affi^cofad 

ds  kmagiftiam  (ttbijicinii  f  &  aliudeft  (e-  fcnia  &  laeia  (ueric ,  fccuritas  marico  pro-  •      %  ■■  • 

CuricaSialiud  delidi  impumtas :  lccunta-  i-nilla&  (aluus  condu(^aft)  nuuocodacus» 

cc  conccna ,  impumca&.oequaquam con-  -violacus  cenfcacur. 

ccila  uiceJligicur^  '        Poffaremo  eciam  in  criminalibusad-^^^^. 

RcgvCun;  infuper  fuperiorem  quod  -mitcitarcancioiadiciafiftiiqaandoreuft       .  i 

^uus  condiidhis ,  (cmcl  conccflUs,vio-.  vet  fiigiciuus  eft  velin  carcere  capciniis  * 

lari  non  debeac ,  fcd  laiidlc  lit  fcratndus,  derincrur,  fcd  dc  hac  controucrfia  inrri- 

dcccmmodi$limiucu):,vc/rii»onontra-  caulTuna  ,  quaccnus  hdciullbr  pco  rco 

hacur  ad  ddida  hxvm  9c  perpetxBnda}  criminis&adnuccendasstnfialocoooinF 

fcdfi  is  cui  laluus  condudus  cance0nS'  -modbDiiioeilillS^ 
eft ,  deliqueric,  poflit  huius  deUdi  nomi- 

nepTchendi&injcarccxcmcomiciiadco  RESOLfTIO  THESIS 

vt  nec  qnoad  ddsfti  andqua  amplius  SBFTIMM 

JenaaiidliebeaL.  A«amdvnon.ceneacuno-  'OOrro  in  genere  de  iacifclationibus ,  ^^.^  ^ 

uaaliqua  caula  lupcrueniac&:  Rcipubh-  A  maxime  de  latildationc  tHdtao  fifti,  'r- 

cjevohcasvel  necefficas  poftulcc.  Jtrm  nocandum,  fidcmllorcs  non  nih  ido- *" 

fiailecuracus ,  hoccft,  cui  lecuricas  pio-  neos  ei&  dandos  Li.ff.qm fiuifddrt CMirn-  7^, 

:«Dia2Le(l,nonadimpIeacpromUa^-  f«rr.  Q5inam.vecofiiitidon^r,expW 

r»-vc  faluus  condu(^us  concclliis  alicui  ibidcm  Vlpip.nn5;F/if/tt^r,inquicns,  i»"'^^*'^ 

pro  fe&:  ibcijs  ,  non  cxccndatuc  ad  lo-  iudicio  fijienditauft  locuplts  videtur dArinon 

ciosvcaiu  leie  allociauccs. iuicincrcafle-  tantum  tx  fMultattbus yfed  ttmm  exconut- 

.  cuiaca  Qmnttm  fidnus:  oonduftns  da-  niendi  ftd&tate ,  quibus  verbis  hoc  figni- 

cus  ad  cundum  Sc  recedinidum» non  in-  ficamr ,  fidciullbrem  non  fbium  exinde 

cclliiiaturdatus,nifi  provnavice,vlcerius  idoneum  iudicari,fi  larishabeac  in  bonis 

auccm,tanquam  noadacus  feruari  non  promagnicudinereiquamaiStorpofluiac 

.debeac.  Sixt§ vcmmfic  feruandus quan-  -£rA^^iir!;fel'edafirexet]^facileGontte- 

dpexpirauit ,  vcl  mone  concedencis,  vcl  niri  poflic.  Parum  fiqiiidemintereftidi. 

<iuslurilcii<^ionc&:officiofinito.  Septi-  folucndo  non  fit  dcbiror ,  an  vcronon 

«f«  vcceflcc>  ceflancc  caida,  ob  quam  pofhcfacile  conueniri»  fiucob  digmca- 

.conceifiisefi;  oAaw^nviresnon  li^e-  .tem  ,  fine  obrpcaeferipdDnem  fiHn,fi* 

accondirionc,  fubquatlaniaeratfaluus  ue  quod  fic  licieiofiis  homo  ,  aoc  rixo- 

«ondllftus,dcficicnrc  .lut  nonadimplc-  fiis:  h.rc  fiquiJcm  omiii.i  Faciunr,  quo 

la.  limmvircsnanhabcacfi  concellus  minus  fuum  faciie  confcqui  pofiit  a- 

fiiexic  Simagiftram  >  vr  paulo  fupca  fuit  ^or ,  qui  tamen  non  alia: mente  antne' 

diftum.  Deaiw«finonk'pcincipeconcel^  cefTicace  accipic  fideiuflbrem  >  quara  vc 

-lusfuerft(aluuscondu<^lus,quxcumpr^  fibi&rturicM  rc:  'it&expcdirior/.7^afiyS- 
ccdenri  cQincidic  lufacinaciusinioco   r/y^§.ri/'./n//.d'«  r^p/ic.  AnconiusFaberint 

ocaro.  lUtuttjui  d.U. 

lihidrerifiifnamefttqaod^iiotat  Au^  Qimdfichibitatarannefideiiiftorido' 

tor  n  ofter ,  falaum  condu(flum ,  marico  ■nettsnc  nec  ne ,  tunc  arbitri  fimt  confti- 

tonccfium,  enam  prodclTc  eius  vxori;  tuendi  ad  eos  probandos.aquorumra- 

idquc  lianc  rauoncm  habcc ,  quod  vxor  men  arbicrio,fi  miquum  fiicr.t,  appclljii 

ftmariciisfincvniim-oocpus  cMfjtimtm'  poccft..  Ita  Gaiusin  Lp.ff.qui fMifdAre  cog. 

*^J3- 1'    ^  minria  £1^  vsori»  marico'  Jtrikrvaifdai^tmfttisU^tm^tarjiiiti 
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De  SA.tT$!DATION.  F£RIlS  ET  DltAT.  ThESIS  VII.  JJ? 

'^erutripartemquudTbitTmvtdtaturyptrm-  Cum  i^irur.vt didum  eft.anne idoncus  Lit.  B. 

dtdi/  to  Atqut  A.iudiubus apptUarelKtbit.  Cui  /ir  fideiullor.ncc  ne,arftimctur  ctia cx con- 

(cntcntur  &:allertioni  non  obftat  g»arbitii  ucnicndifaciliiate,  idcirco  MVLIHR  fidc- 

lentetUEftandumfit.riuextjua, liueiniqiu  iuiroridoneanoncrit,quiafidciuberc pro 

fucrk  U7.i.2.fdtrtcept.  quiarbitr»  alio^hibcrurSdoVelleiano  Ldtdtt.8.%.\.ff. 

Refp.  Nahocvcrucftde  arbitro  copro-  -9«V'ir//<iCcp^.Etfifideiuirent,exceptionee- 

T\\\?L3i\o:Arbitroruemm,7di  Proculus  in  L76.  ius  Sdi  fe  tueri  potcft,adeoquc  cujlam  co- 

ff pro/ocio,  duofurttgentrUiVnuttufmodi,vtfiue  uenicndi  difficiicm  reddit  aduerdino. 

*quunifit,fiue miquumyparere dtbtamusy^ob'  Cofimiliter nec MINOR  viginri(|nin- 

ftruttur,  lumtxcempromtfoadarl/ttrum  ttum  queaiuiis  fidciuirondoneus  cllt  potcil  dl. 

tfi :  aittrum  tiufmodt  vt adboni  virt arbitriu  rt-  8.  ff.  quifatud.  cog.  quonia  gaudet  m  intcgru 

digi  dtbtat,  ttfinomtnatim ptrfona fit  coprthtn-  reftituuonis  benefiao  tot.  tit.  ff.dt  min. 

fa,(u^  arbitratu fiat.  De  hoc  icitur  pofterio-  Nec  MILES  locuples  erit  fideiulTbr l/f  J),' 

narbitrorumgcncrchic  nobis  fermo  eft.  ptcr  priuilegium  mihtarc,  quo  fidciudor 

Rurfiis  lupenori  lcntctix  n5  aduerfatur,  pro  aliis  ellc  dilerte  prohihctuv  L^i.  C  de  h- 

quodaiudice  copromillario  n6  poflitap-  tato,  vndecum  fidciullbr  ellc  non  podit, 

pellari/./.C.  derecept. qutarbttr. nam  hocve-  multo  minus locuplcs  fidciuilbr  enr ,  nu- 

rum  cft  dc  arbitris  c6promillariis,h.c  iUis,  xime  fi  conueiiiendi  facUitas  lpcdictur;qii^ 

qui  a  htigatoribus  ex  c6promillb&  conuc-  in  militc,ex  hac  caula  penitus  dcfidt. 

rionccliguntur,lcdaoninillis,quospra:-  Quanqua  pro  fe&in remfiiaacpropriu  li/.K. 

tor  dat  quafi  iudiccs,  n6  ad  pronuntiadum  lucrum  cauerc  non  prohibcrur,vt  dicetur 

fupcr  negorio,  dc  quo  lis  pcdct,led  ad  pra:-  inftra  diff.2S.thtf.2.iit.E.  volum.pofter. 

f)aratoria quacdam  ludicij  expcdicnda,qua-  In  eademq; caufi  eft ctia  SER V VS,  quo-  ^f-  F»- 

e  hoc  cft,  vt  fciatur ,  an  idonei  fint  fidciul^  niam  non  habet  lcgiriinam  perlbnam  Ilan- 

forcs  Anton.  ^dih.addLg.  diin  'i\x<i\6ol.t2MR.lur. 

Si  igitur  ab  arbitro  ^bari  sut  fideiuflbrcs,  Itcmq;  fideiulTbr  idoneus  n6  eft,  qui  fori  g;. 

nec  ap^llatu  cft ab  eius  arbitrio,idonci  ha  prxfcripnone  gaudct,quorua  ex  priuiicgio 

bedisutjcupotucritqucrcla.idcopctctem  rorumdeclinare,difficiliorcmq;c6uentio- 

iudicem  delerri.  L 10. ff.  tod.  tit.  qui fatifdcog.  ncm  iduerlario  rcddcrc  poteft :  nifi  fuo  rp- 

Quod  fi  alivjuis  idoneo  fideuillbre  laris-  nuncict  priuilegio  L^-  ff.  quifatisd.  cog.  vt  fe- 

darc  fuent  iulliiSjnon  auditur,etfi locuple-  cere  rcgularitcr  potcft  /.  ^cn.  C.dcpaS. Ex 

liflTunus  ,hona  fua  obligare  Sc  oppignerare  quo  fcquitur ,  quod  qui  ndciuirore  dar ,  a- 

vclif.tu  quiaidoneus  fidciulfor  exigiriu:  no  iien^  iuniclidionilubiedhim  non  cenletur 

folum  propccr  facultatcs ,  led  etia  propter  idoneum  &  lociiplctcm  fidciullbrcm  de- 

c6ueniendifiicilitaiem£y.-2.  Atquinotum  diircquiaeiusdihicilioreftconucntio. 

cft.qua difficultcr ,  &qu3tas  per ambagcs  Carteru n6  ficut iiic priuilegio  liio renij- 

ad  pignorum  diftratbonem  pcrucniatur  L  clare  poteft;itaquoq;  miilicr  rcnuciare  po- 

fin.cJt  iurt  dom  tmpetr.tam  etiam  quia  hjcc  tcrit  Sfto  Vellcjano ,  quonia  hoc  mulicris 

Iati5datioprxtorianonpotcftaliter,quam  c6modii&fauorc  principahter  n6c6cer- 

perfideiuiroremfieri/././f!j«//i/«</.f(>j./7.  nit L2.ff.adSC,ytlItjaLfcemin*dtR.lur.6<nos 

ff.dt  prttor.fitpuLtt.  proUxius  dicemus  infra  dtff.  2$.  thtf^.  lit.E. 

Nccobftatquodpluscaurionisfitinrc,  Vnum  eria fidciuflbre  idoncu  fullicere  lM,Hi- 

qmmin  pcrfona/. 2s.ff.dtR.  Jwr.nam qiia:-  ctiatumqn  Icx  plurahter  fidciullbres  e\i- 

nam  fit  fcntcntia  illius  rcgulx  &  quam  pa-  git,  ftaiuit  Autor  nofter  cu  Matth.  wescb. 

lumapte  ad  propofituni  noftrumaccom-  lllorum  vero  rario  &  fundamcntumin 

jDodctur,fiipra docui  fub  ttjef.i,  lit.d.  co  cofiftit  quod /.  /.  i^  &  Lio.ff.quifattfd.cog.. 

Ttj         H--  ' 
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VolVMmiS  L  DlSPVTXTiONIf  V. 
T  DEIVSSORES  inpluralieagant.&ta-  Saocincaufi$<maiiiialib^^gpui'tatcdcK- 
■  inenpoircidoncalkisdationcFIDEIVS-  ai<c<nMlinnpCiibtiaiiSplm 
S^^^oca^l^aUf^^^^^S'^-^-^*^  fiddaSC>rc8,concorscft&vnaiiimisiaofa 
•  1,  QmiSlideiiillbces  in  plurali  criges  fcni^tia  Marant.  m ^!cuLf.6.mMfauln.7» 
non  tam  ad  numcnim.quS ad  caucndi mo-  vcrcnbccufcyifiwi«i<.7.  Anton.  Hcring. M 
tiumtcfpcxiic&pignoia  nudamquc  cau-  pdmfiribm4.9M.2S.&fequentX^Saai6a. 
-rionmSitdafifleVaewf.  vmlfMffJtfrmd^.  Sdi$krim  Ub.  is. 

3.  QuiainfiwMwScwJiwriilcxrcquitit  inqiudicitxir^quodlircholarescxcaulaa-  . 
ptures  fidciuirorcs.quoipfi  mcli*caueatur:  uili  conucniatur,Ubcrctur,  fi  modonumc- 
atqui  zquc,  bcnc,  irao  mclius  aedKoti  ca-  rariuxu  Kix  lchol^  dcnt  fidciuirorc. Atfi  cri- 
^icturpcr  vimmfidcWfciwnidbiiWmac  -iDtnalcsiiiiccM&.cficqiiinqialiosprima. 
locHpfete , attp  perpllll«8,pwpeerbcncfi-  tcs ex  triginu  vitis  \  primicerio  vfque  ad  ^ 
cium  diuifionis ,  quo efficirur ,  vt  crcditor  trigintareiro numernndis,vnacumnumc- 
«anicularcmfolutioncadmKccrcoogatur,  raao,  fidciuflbres  daudos  eife.  . 
*^        — cxigua aMiciitecincSmoda.     Sedvttaiiine&<{uaiido fideiofloRsin 


«BUE tamc  non  cxigua  aMlonecmcoiiiooa.  dco  vnwinc  «  «pauw  naaunw»ui 

'  C^neffihMiclentcndamiuadmitdl  An-  ««iminalibus  admittajitur,infia  dicctur  in 

ton. Hei-mg.fi<:r6ditor  no  cxigat  duos.tres  itj^t. X3jhtf.}Mt.A.&i^.  5t  rlL^ ^«.f.f»- 

-TCl  quatuorituc  cnim  fecundu  lcgis  dilpoU-  UimmefofUrmi. 

tione,plurcsfidciuiforcscxigctis,n6vnu8,  f  j  q 

«iiSinmnisU)caples>(edplucesiocuplacs  ^^^^ 
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Andieront:idq,taiin8creditocieflevidc-  .    -   j     ra;  ^ 

xar-  ficcnim  creditor  feaitiocceddinicoua  pidtaulforporro,  quiaUquc  mdiao  fifti  W. A 

vervnnmhdemllotcin.  T pco«ifit4icefcap«tnaftipal^&aA.Qu,  ij. 

Nim.««itP*ahMinP*>«>«8)W:*»«i»  ie£b,c6ditioneccrtitenctur/ir.d'fJw.J«A  ^f'**^' 

jHMilLHIIIHWflirr-J  ff''''^^  ''^^r-ad parna promiiruu  prxft.m-  neuuLiu 

imommhus^qKamfiniulkireditm.  dam:linvcr9nuaaj^napromilladl,tunc7^^4i 


jbm  ommbm,qHitmjtnguui  ireutur,  ^^-^v  ..««»►^.«.4''-  -7'. 

Acvdutinurociirainorcs,additiinaio-  folucndomtecefleUbeiacnr.vtac^ditmo- 

«ibu8,eosmuldpUamcA»ieiflimmnltipli.  mnibm  fededioWigationib'/  y  /irrr /«  ™- 

•  <Snicipfi,fic  &  fidciu(lbiiaoWipcio,addi.  dici^i.jf^  vnb.obhg^iU.ffecl.  Nec obftat  ^«jf^ 
taaliefideiuflbrB;obIigmom.miioremfe-  quodiniLi.§./iiJ»Pfr./.diatur,fidciuUorem  rwc^^ 
curitatcmcaufiitur.  cxmpuUtionciudidofifUtcncci  advctam^^^f*- 

Nccobftataproptctbenefidildinifionis  quancitMenKhocemmficacapicndu,qui-*/ 

«uooudetfidciuirorcs  meliusvidcanjry-  tivcreintereftaaons,  rcummiudiaoco- 

numquaplttres  habcre  fiddulTorcsma  ctfi  paiuiircpcr  /./.  §.  hoc  mterdtaoff.vn  ft^L  _ 

hoc  ita  fit,  fi  camcn  fccuntatcm  adtons  Ipc-  p.ff.deprMorM,pul4t.  Lfidiaufr.  d« «wfiUw 

^lcm',  qui  hic  potiflSmu  cofidcrat  prartor,  onmibu8n.&cicndi  obliganonib.  vtdiOfi 

•  ^dicendu eft fatis  eflc  plurcs , qui vnu  habe-  cft,agitur de  intereflc,li  ha^  fecutum non 
rc fiddulTorcs:  fiidle enimfieri potcft  vt  fi-  (v^cmL\)4.<lt rt mdu  L71.de  Verb.oblt^MT. 
<lciu(ror,quiteporefitisdationisintcrpofi-  Nccobftacq,  iadum  aUcnii  fruftrapro- 
XX  idoneus  fiat &  locuples,poft Eicultacib*  mtotnr $•  j  iMfik.dtimgiL^fiikrMSd». 
labocuxldocnplesefledefinacficvcadtier.  iuflbchocpromittetemtdBpmiife^a»- 
fii8lpfi«naaori,ptopccrdusinopiimanis  rum,\trcusrefiftat. 

rcddatura<SHoi  ftinpluribuslocupletibus      Scdhocita,fiiidauflorn6m ccrtaqua- 

pcrindcractuendunonefti  &  quammsv-  titat£ii&obIig^Udr/r^./.^tt>«i^* 

SuscxaU8fi>luendocfledeficrit.IioM«e-  alioquininaqufci«iem«aictur,etfinec- 

.  foigninaij  i  H^Jrfiki^kih  dwnjippaieaiemi  qpanwMemaebcn //. 
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SatisbAtiok.  Feriis 
g.i]uifa/ud.(cg.Et  licct  quanritatem  iftam  fi- 
dciuinone  contentara  cxccdat  interdle  & 
^Ciantitas  rcipetita:. 

Similiier&:  rcus  ad  intcreflc  icnetur  fi  c5- 
fulto  non  paruit  ncc  promiffioni  fatisfeat: 
cum  vtmododicebaturcxfadeiuliftipuk- 
done  ad  intcrclle  tencmur  dlis-ff-  de  re  tud. 
^  il.72.de  Verb.  obltgAt. 

^^d  li  tamc  lufta  liabuciit  impcdimcta, 
quibus  obftantibus,  fti  copiam  lecumqi  ar 
gcndi  poteftatcm  faccre  non  potuit ,  meri- 
t<>cxculatur,  ciuolpcdat  tot.nt.Dtg.fi <{uif 
(4Ht.m  iud.fdl.  cauffaS. 

Hoc  vcro  cilujcura  prior  euanucrit,  c6- 
(ulrum  cnt  rcuocari  (kisdationcm  ^6.  $  .2. 
de y5/«/.ldemqidjcendu  li  interim  fidciullbt 
in  inligncm  calairatatc  lapiusfu.crit,  ficvt 
locupies  &C  idoncus  circ  diiicrit :  fecus  vcro 
(i  ab  initio  fidciullbr  pauper  fucrit,idque  a- 
ikor  fduentitumicnimquem  {cmelappto- 
biuit-,  ampluis  reprobare  non  potcft^rg./. 
i3.%.{in.ff  adUtU.dt  udult.6c  fibi  impuurede- 
ber,  quod  talcs  fidciuliorcs  accepcrit,quos 
hoc  iplb,quantu  ad  featrinet,idoncos  rccit 
Li%.iiluifcitndum.ff.4efeparat.  nili  forlitain 
fidciuftorcnoua  lutpiaoms  caulacmergar, 
i^ujc  mitio  fideiuffionis  iarucrit.  Ethocdi- 
lerte  exprelliire  videtur  Pauius  in  I.10  ^  1  ff. 
qmfatud.cog.  in  qua  Vlpianus,*^»/  ex  eacaufa 
frobat  ab  arbitro  frobatos,  altas  tmprobatos  prt- 
bat.ntMJo^  magu  fi ftu  voliitateacceptt  fideiuf- 
fores,  contetus  bu  effi  debet ,  tfuod fi  med:o  tepore 
taiamitM fideuiffonii*  infignu.,  velmagna  inopta 
acculit,  (aufa  cognita,  ex  integro  fttudandu  eru. 
£t  iane  triium  cft  illudatque  vulgare  quod 
ca,  qua;  dc  nouo  emerguut ,  nouo  indigeat 
auxiiio /. U  atJte.  i.i.ex  cauft  de  ttuerrogat.  m 
im.fac.i^-vt  in  poff legat. 

Necvideturiinsdatum,nilladlitcv{quc 
cotcftaum  durct  iatisdatio :  iiiuc  &  pr<^tor 
iaepius  larisdare  pr£cipir,fi  linc  culpa  ftipu- 
iatoris  caucum  cllc  deliit  l.<i..di  ^ator.flipt. 

Si  illuftres  pcrionae ,  quas  ad  luracoriam 
caurioncm  admitri  fupradiximuS)  cautioni 
fiurnoii  iatisfaciant ,  ncc  ie  ad  ccrminwn 
proriixum  iuUido  fiftaiit»cum.ex  coiluuu*^ 


ET  DiiAT.  Ttffcsrs  VljlL  j^f  • 

ne  Honcrij  &Thcodofii,qu;c  extat  in  Iptn. 
C.iedtgntt.h^c^tn\xt\\  pajn.i  ipfis  irroi;arur 
vt  in  ciuili  cauia  mitratur  ador  iiipoilellio- 
nera;m  crimmali  vero  fpolicntur  illuftri  di- 
giutatCjdk  ir^tilulto  pruicipc  damncntur. 
ExConltitutionc  vero  rcccnrioriluftuiia- 
ni  qu£  iiabctur  in  HoueU  j^.  e  4* 

l^cena  pcriurif,  prxterlupcriorcs  hicccft, 
vt  al>leufcreus  &  £atitans,qui  deicrauitiudi- 
cio  liftmvon  citetur  edidis  iblcnibus ,  que- 
admoduaetcriibict,  (ed rcquiraiur  ^^Mt 
catur  :&:  quamuis  fint  ex  iitis  pcdbms,  o^\% 
iattidatiane  no  gcauoiuiUjnunc  tamcn  ido- 
neciarisdarcco^tur,  ncc  araplius  iurato- 
rix  caurioni  conunittaiur.  Cuiaous  a^d  Ug^ 
pe».&d.SouetLfj.e.,^ 

Quod  fi  iiobj iis  ex  arrefto  contrn  fidc  da-  Lif. 
tam  riigit,pumcndus  ecit ,  tanquac6fc/Ius 
cx  dclidb>,obquod  arrcltil>atur ,  punicnd* 
criijcx  lentetia  Mafcardi  &  Autoci&noftri, 
veru  hxc  ientctia  p.iuio  durior  elle  videturi 
imTi  quia  cx  huiuimodi  fiiga  prariumpta  ib- 
ium  oriretur  confciKo,  quxin  criminalib* 
ad  condcmnandum  reum  non  fufficit  t.  firt^ 
C.de probat.  tum  quia  fiiga c  cuftodia(3c  car- 
cere,  ctli  punienda  fit,/  i.ff.dt  cuftoiia  &  ex^ 
htb.reor.  non  tamcn  ordinaria  p^naeius  dc- 
licb  ob  quodiincarccrarus  crat  reus,  ied  ex% 
traordmaria  aUqua  poena.  Et  quaquam  Ac- 
curfius  iic  acapiat  illa  /.  /^.  quod  vdit  c  ca*- 
ccrcfugjcntccadcm  p^napIc\Slcdu,quade- 
iufkum  principalitcr  cr«it  vindicadum.id  ta- 
men  duru  ellc ,  nec  ieruari  te  vnqua  vidille' 
fcnbit  "vjrelenb.  in  parat.  de  (uftodu  &  exhib^ 
reor.n  ^  tum  ctia  quia  d.Leos  tj.  loc}uitur  de 
fugienrib.c  carccrc  iUumq;  effiringentibus, 
non  ctia  de  fugjcabus  cxartcfto.  Promde, 
tanqua  dura  &  odioia,non  crit  vltta  fuos  li- 
mites  ac  tctmino5,in  quibus  ioquif  exic. 
denda  arg.  cap.  od'*.  de  R.  tur.  mfext.  maximc 
cumarreihim  noii  lufi  per  fimihrudincm. 
quandamcarccr  dici  pollit, 

C<jtcru  iK)die  lilulires  pcribn^  non  am- 
plius  caucioni  iuraiorix  committuntur  icci 
larisdarc  coguntur  vc&:lupra  tbefi  ^  J/tB.di*- 


jl^  VoLviiwit  L  Diitvritioiifi 

RdiqiuqQiil1iiftresn5runt,fic6tnni-  cimtar.(^<lintfiolttbcimm^ 

laioriScadiioiicinveniantcaiifiicacliintvt  Ut.&L26.%fifimfMqiiUf,CMiifmMit,^'a^, 

quacUraGnrcaconftiturioncquacdcridc-  Tam  ro!ciicsquarcpcrin<jinftitutJElunt;,' 

ratur  cautu  ftxiirc,Cuiacius  teftatur ad Nw».  vel ad  cuitu &c honote  Dci,  &tede diuinac 

Ego  exrra  ordinera punicdos odfti-  appeUantur,  vdobaunSpfofimSvdadid^ 

mocfipcriurij  pena  nallamocdinaxkiiiie  lionorcPiincipis,adNundinas,ad Vindf- 

fintli  flbouta,  &de iftacoftiwtionc  Gr.rca»  miam  & mcirem ac collcdione  fruduum. 

quSCuiac^legat,(iris  non  liqueaf.cqmde  Cacteru  feriac,liumanis  vilbus  dedicatje,  05 

iww  Saxonico  ocs  in  gencre  contumaccs  nmibusonininoprolujit,  ctuiQis,quiilli» 

fn^ltri^  f^HhrffftC"       faAtvf ;  pnft  ^licbbhSancinnudinisaiitvindeniiisoccur 

vcro non icem,teilaCiir'«'c(aibCG.f«f4r4-  pacx :  ficutn.  difporinoncs  legu gcncralcs 

titLqui f4tisd.c0g.nj0.  ^i^"^  ^  (uum  vigorc  ad  unines  fubditos  ex- 

Sic  demii  ^sdationem  iudicacum  folui  tendunt  Lij.  C  tUilSuSc  bcneficulcgibu» 

cSmftti,  fin61ilflaaliqni catt&impcdttiis  propofica, gCTieripmomnib, actfiinSiuv 

fucrit reus,  quoniinii8c8paiere^ (uptadi-  tur  &  ad  oes  pcrrjict.  Wclcnb.  defirijsn  % 
a(ic(^e\  tit.Dtg.JtquitCdUtimih.  Talisvero       Necobftatrario /./#</r/«Tr>,obquadie 

cau^  eft,  fi  tcrmmus  pr^fixus  Sc  dies  copa-  fcriaru  in  ms  vocaxi  non  pollu ,  quu  nepc 

ridonik  ftatucus  in  (erias  incidar?  -vctinfti  hoiniiictocaipatiqrcaiannifltounab  ct 

liibfitdilatidisauiiduncigirurdcFERJIS  noafintanooaadirh^i^icacfl^^ 

.  ftrPII  r  ATK?NlPViS  tr?i^m  fequitnr»  perfbnis  ceilet  atqjdcfictacia  iis  quoq,  cc& 

|iaUioam,quacc(lante,lexiionikficiat«r^ 

Ijy^  ^  TTHriac  fiint vacarioncs  a  forcfibus  ncgo-  £/.§  Jgmhuu.ff.de ponul.  Deindc  aiunt  funt- 

X  tmHozoituhtEpit.lHr*tit,dtF€rifi.<{W3i  cerequodraaoliaecinplenfii}  verificetu& 

^inlp.yifimScdhitt¥eri4dfir^^neg§..  Repctinz  &  extraordinanse  feiixiiKk!  MitX 

tlisfdutmetfikimt.  vcl,vc  Zafi*casdefinit,  fic dicuntur ,  quia caiuitafcrete,indicutur 

fiint  dies,quib'  a  iudicialibus  vacanir.  Vcl  i^. &4 . Q.defir^s.  Has  vero  cxtraordinarias 

fixnt  dies,quib.uis  non  dicitxn: ,  ncc  fm  po-  & repentinas  ferias  olim  indixilTc  rc^.;c  Sa- 

telUtcm  magiftratus  fiicit  Ls  ff.defirifs.^c-  crificulu&Prqtore,doccc  Raruard.i.  i  arior. 

finbecin^JtirUr^AiiL^QujMamea  lyilhidfi^  demoflxac  exTanooc  GeUio& 

definitionesabefrcduiunsrcdu£tx,adjP'  Jifiacrabio.IUaquideindixifIeait, fcrias  (a- 

pofitum  noftrum  accommodat  jc  fimt.  croriJ  rircpcr.igcndor  ii  gratia:hiic  vero  Co- 

Didxautcmicafunc  fcriaufcncndisvi-  liusa.it>renfibusnegotus  vacationiscauia. 

^imis, vdkferendisepnlis,  eo  qoodiiis  Atq;hucpcctiiiet^ Vlpian. (ciibitin£jA 

dicbus  litari  fi)let ,  Autore  Fefto  Sc  GcHio  %.}.fex  quib.cMt^Jiuior, Sifimtxtra  ordmtm 

bb.4- Scc}..ittic.6.  DiCbc ctiam  fimt luftictUi  fnttndsd£, oiresputa pro^eregeftaf,vcl.'n /1*- 

eo ^uod ms  lUis diebusftacec , necpcog^e-  norem prmciptt,& frofttred auut/iratuf tm nS 

deretnr.iltemKf/iahimdePjffrmciiiita^  imit,c.caft^tmmiiMtiim)miitftWtntmi 

illi  dies  quibas  lege^iure  ezpeririticcc  fi,tpd4perpf£t9rem  videtarfaffttm.  Solemimm 

Fenacautesiltduplicis  generis :  nafimt  eninifeiuirur.tTtottehAberinandebeTe,quiapr9- 

Solcnes  atq,  lcgitimq  fiuc anniucriant^.vc-  jpuere eas potuertt&debtientMtir^meat «»> 

luti  meftlu&vindemiarti,itema,  religionis  cidat.  Sciilus  etuni  dl,  fi  pr jctor  cxtiaordi-.'  • 

&adcateidiainafi>lenidicreelebcandnm  ne(aiasindixeric,&pernoccreptaaiAoii 

inftitataadiae  repcnrip^jqua:  cxtra  ordinc,  (it  a£rio  tcporaIisyq>eo  dic  magi/tnitus  ius 

vehuiobhedtiivdcdfticiapttUiamiadi*  no dixecii^boc cfe^  dicl i.H(?Jliroift * 

a^lio- 
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tftione  ciufiTKxli relbtucnda efTe ,  quod  biico  rcnunciari  non  potcft  LjS  ff  de p^:l. 
non  pcr  adorc.fed  per  prjetorcm,quiex.       £t  h«c  letuentiaconfirmarur  /.  Otmes 
cra ordinc icrias indixit ,  a^o  exepcafic.  kdtceuCJf^fertf s,in q\\zprxa\nx Conili' 
£r quiahuiufmodi  fctix , quas impcrati-  rinus vt omncs  iudices, vrbsnxq; picbcs 
uas  appcUanr,non  poirunt  proipiciiideo  &  cuniSkarum  artiiuu  oificia  voierabili 
etiam  omni  carcreculpa  videtur  adlor:q>  die  (oUs  quiefcant. 
vtiq,  non  fieret.fi  iolcnnibus,hoc  cll  lU-      Idemq;  clariws  adbuc  in  I/ik  C.t!eferjf. 
ciuis  ferijs,  adtio£xcpta  forct.  Huiulmo-     Ncc  obltat  U.  ff.de  ferijs ,  qu.T  m  gcncre 
dicnun  fetix,  ftacis  obferuatiomb'inal-  probare  videtur ,  quod  partcs  poiunt  (e- 
bolaftoruraannotata:,  fecilepotuerunt  rus  rcnuciarc :  nam  loquituriiTLi/./.de  fe- 
fine  aliqttaindi(fiione  ab  adlore  pr^uide-  riis  ordinariis  &  iblcnnibus  ad  vnhtacc 
h.Ecica(ariscfl[c  perlpicuum  puto  ,quid  hommnm  ordmatis&inrtjrutis. 
Hcapud  Vlp.  extraordinemferuumiuere.        lUudccrrum  5:  expeditum  vidctur  *^^7' 
iir.  F.     Solennibus&ordnianis  fcriis.fi  ad  ho-  foic  lacrje  poilinta  magiftratu  varun  &  ^"Z"''* 
<iQu^t(5.  mmu  vtiUcatc  iint  ordinatx  &  inlbicutJC,  mutari.nonautcratoUi-.quiaiurisdiuini'**'^'''  ** 
'Qutbmfe licec  renunciare.tum  quia partium iauo-  dilpoiitioncm  &  conftitutionem homi- 
^ijs pof-  j^econcerniitjcuiliciierenuciarcqueut:  ncstollerenequcunt, nifiexvrgcnicali-'"  " 
.'fiHtliti-  //>f«.C.rff^<«?.Curaquiaverbaedi61tidei-  quacau(a&(ummancccfficatc.  mutan^ 
gStcs  re  •  ftis  feriis  ita  (unc  conccpca ,  ne  quis  inui-     Hoc  dilucidc  probac  Leo  &  Anthcmi'*^^"''* 
jMMCtMref  tus  in  ius  vocari  debeat.  Vnde  coUigitur,  in  L  ProuincUrum  C.  defertft.  ProumcUrum 
quod  volentes  in  ius  vcnirc  pollint :  idq;  ftiifides monejntur,vt qutfiiowbHslAtronum 
etiam  haut quaquam  diflimulat  Vlpian    &maxtme  Ifaurormn^nuUum quudrugefm* 
in  Li.ff.  de ferijs  &  diLtt.  ita  fcribcns :  Scdfi  ttmpus ,  nec  vtneraliikm  Pafdt*  dtau  txifii' 
pr4torjutpert^nor4»tiitmvelfic«rduonicuo    nentzxctpiendunhnedtfferaturfcekratorum  , 
care  eosperfeuerauirit  bi^  (ponterenerint,fi-  prodttio  confilitrum ,  ijux per  tormenta  7«4- 
qutiemftn:tnttJimdixertt,pritfentibusiUu&   rendaeft:  cum  facihmc  &  mhociummi 
fi^ontelitigjmibut  ,fententu  vilebit,  tametfi  numinis  /pcreturvema.pcr  quod  multo- 
non  re^tjtcertt,  quieoseuocauerit.  Quibus   rum  lalus  &  incolumitas  proairatur. 
verbis  (ane  per  quam  dilucide  oftcndi-       Nccaducrlaturquodid,quod  iureci- 
tur,  quodpartes,  quariuncommodum  uiliinduvShimeft,c6trarioiurctollipof^ 
fcria:  rcfpiciunt ,  poflint  iUis  ccnunciace   fit  §.  vlt.  lnft.de leg.  agnat.tut.^.pen.lnSiit.de 
&corampraftoreUrigare.  iur  tut.gent.&ctH.  Fcrix  autcm  plerxque 

.  Cacteru  fcrlis  ordinariis  &  Iblennibus,   Gicrq  ex  orcUnatione  hominura  atquein- 
cultai  diuino  colecraris  &  deftinaris  par-   ftituto  ciuili  delccndant. 
tes  nuUo  modo  renunciarequeunt,  tum       Refp.  Bcne  n.  ad  hoc  Rimin.aldi  argu- 
quialcgemoraU.quxxtcrna&immuta-   mcntum  rcfpondetMcnocln',licicu  cili: 
biUs  eft,  iubemur  diem  dominidi  lan<tri-   iureciuili  aliquid  ftatuere  ad  culcu  diui- 
ficare&abomnib.jp&nis  operib.&ne-  nuaugcdum,n6vcroadeundeminucdii 
goriis  quiclccre:  cum  qa  huiufmodi  feriq    &idco  vaiiari  quidc  pollc,  ex  ccrca  caula, 
no  pcrcinenc  ad  fauorcpart jij.  Igicur  ilUs   lacra  fefta ,  lcd  non  tolli,  quia  non  a  fim- 
renunciare  nequeucqm  quilqiluo  duca-   plici  iure  ciuiU ,  fed  a  iurc  diuino  &  legc  Qu.18. 
jcacfiuiorireniiciarequcat  i,/.^f>i.C.</?^   antiqua  indu^br  fuerint.  Qumam 
Idemplane  derepctmisfcriisdicendu      SednumomncsaifE^ciuilesdiedomi-  aflusprti 
qiue  in  honore  principis  ob  parta  vidto-   nici  pcragi  prohibeatur ,  quxftionis  eft?  hibeatttr 
tiamliuitindiA^:quoniapubUcumagis,   &quid^omnes  prohibcri,  nifi  qius  cx- i/c  dotnL 
quapriuacii£iUQCcfpe6Unt:iuriautcpu-  dpi  rario  diuini  humaniq;  iurispoftubt.mr^  cek^ 

Vu  Et  brAtti 
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£t  primo  prohibennir  omnes  adus  miluu,  fnjcriftmc^ patrimtn^ ^fHaeiHti 
comeQofieiiirifltafenis.qmfdlicetiii-  ji^vii^k9cdiefenoJ^eBdcuUtiiutre§e» 
terlitigances  &  contendences  exercen-  vttcmmeunjLiiukitaffdritmr,  frsttxmm» . 

tur  Lfin.C.  de frrijs.  volutaria:  vero  iurifdi-  gotijpublidftu priuatt,  h*c ,  qtu  b4skpBgm 
^onis  adus  excrceri  polfunt  ^emicipa-  lUtufuntyCrediderit temerauda. 
tio  videlicet  &  manumii&o  L  S,      ^    Fifipinmt iniupcr  opera  mifericocdi^ 
qiiiahiaAii5cani&  cognixioii£&dii€6-  fltehannni&Chnitianae ,  qua  ad  nolhmi 
ptarioncm  non  dcfiderant.  certu  repus  alligata  (untXicct  n.  fabbato» 

Ncc  o^bftat  quod  in  i£/.)E«4Zpermitta-  bencfacere ,  licct  eIeemof)T»a  cxhiberc, 
tu£ dicduniinicacontcattusccicbrarein  Uceciuuaccpcricluancem,&alja opera,. 
VKrik;Ma«cm/^4Mtvndec5cliiditRimi-  ipMe  adCamiwgm  A>»miffim  iWfftMmig 
naldus  9&  mdicium  excEceii&liStia-  Chriftianxquadcant.. 
dlaripomf.nam  loquiturcat/iMAdepa-     Et  cu  mifcricordu  &:  diletftio  pferarur 
dib&traDJadiombus,quibusaUuh  &.  iacniicus,ce£le Olea,ante oimiia nos  de- 
■  iurgiis  fecadttur,qiia:  pacem,jDOiiaiii!em.  cctfi:dlaCLGliaiiiatem,qu^  vinculum  pcr- 
cotroiKxfitfnadferiint ,  rcliquavcro  pa-  fedtionis  cft ,  eamque  operibus  inmper 
da  &: conrtadhis dic  iacto fieri prohibe-  teftatam  feciamus,  diligcndo  "qniingiia 
tur, c  uiUfetiit,  vbiiufmbituc: Omnes  auc  verbo,rcdopete&  verbo. . 
diesdominion^ veiperaad vc(pera,cum.    Exdpiciu:  deiuceps  caTus  neccflicads, . 
otnni  vcnerarionc  deccrnimus  obfeniap-  ccfteChrifto,Saluacorej)ollto  JMJ4Ji^  ■ 
ri&abomni illicitoopere  abflinerc,  vt  diclabbatifanadohydropicuoftendic o- 
in  cis  mcEcatiJ  ramime  fiat,  ncqj  pLacitu,  pera  ncccflicatis  dieb.lacris nequaquji eC 
ncq;  aliquis  ad  mone  >  vel  ad  posnam  iu-  lc  uuermiccaia^dcq;exepl6  de  bou6& 

alia  nece0uate)pradlcnmr.  euindt.  £c  /.  }Lu4h.2jca  nonuUip^bidKi . 

Etquod  in  (acris  feriis  nonpoflint  iu-  metuctet ,  nc  rdiJledo  hofti  armata  nu.>- 
dida  exerceu  diicote  ptQbatd.1 fitL  cuius  nu , ^^narenciabbatil  &iunc  vitx.peci.^ 

dtikdtossmBitttbmmf^putib.  ocet^m,  ^ct,redc&(apiccer.Maccluas,vnacum. 
WtfvBii exdlltonurexjtiofvbiu profjnuri.Do-  iuislbciis,dccrcuir,fi porro vis aliquain- 
"mimcu it*^  (Ueu^Jemfer  benordlfiledeceriu  iccacur,  velle  fe  ecia dic  labbaco  arma  co— 
^  mm^vtutrMdltm,ftJttimamtxtemitiiii^  tiahoftem,ad(tiidefenrionem/umcrc. 
txcufetur  :  uulUqutmqiiuvrgeatadmtmtit,  Atq;hucpertinctcoiiftituriolmpeiat.. 
nuUapdttufiortii flagiterurexaHfo, tateat *p-  Conftatini  in L ferijs.  \  bi  ait,£«ri4ab. 
fdritt9»4duot«tt9^lttefcatJit lUedusA cogni.  tefofatugrwucMltHrdLliberehuuttr^ mfer. 
MhmidBtam^fnmtmibBrridM  vtxfileftax^  *^*^ifMM(mfi^tiScttreutmt,vtnonaftm 
tjt^irit  ittmtouerfiu  lutgantes ,  & hdtm  tiBttbtfhmgtMfidtitmitvmtu finMmmZ- 

fadnuimerujUn,  adfefefmiulveniMaduer'^  d^mtwr   ••jfTWf  iHlilli/' 

fattj  uon/imcies  ,fubtatannnes  r/cdrupccni  ditas  cteltjliprouifione  cotuejfa. . 
tiuh,  fad4  coferant .  tr^ufadtoms  ioquatur,  HinciScxa,qutmora  &xlilationc  n  ulli 
K«( hiimtmHiitUff^ibUttmrdmte^ tk:  patifitiUidiedomiiiicafieri pofliint ; quo 
fcamiiqutmqua  pattmurvolupratjb.detintri  perrinetq>dcoperisnomnuciatJonci"cri 
Kihfleodediefbjvmduetfcena  Theatralfs,aut  bit  'Vlp.in  L/.^.^.ff.tUHM.ofer.niic.Opctis 
CtrcaiJecertameyOUtferuritJacbrj/moJaJ^  nomnucutioncfieri  poileoranib.dieb» 
ibitMLk  &jiiiitttfMititimm»mteilSttk~  qniaetficau&  cogninoiiC  defiderac,  id 
kMifi^imiiirit^JfirM  Jmifittit  ggca.i^agfiiicfnrqfnginiriiiiirficpng..^ 
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•BUeut,cclehraripofsutdicdnica.Scdvi-  i^f»£Ufmogam,  iioc  ad aliquidexpe- 

•     dcdchocqu«dKetiirinfia/«f.i.d#J*  mendumaffignatio. 

Sedanfiefthodddielmiabarbicta-  AdquSdefimdon^pIeniusimclligedS» 

toribusfertipoffitqUflanir/&placetaf-  lciedueft, diUtionfrriplidscilcgcneris. 

firmariua  fcntctia  Menoch.quia  illi  adfc',  Vnam  lcgale.quqautoricate  lcgis  cnnfti- 

qui  cauficcogmtion6ii6defidcrant&ad  tuiturqiuJis  cll  dccendiu  ad  appellandu 

amicabilemcompofitMlkipntiDnee  conccUuminiUirik^.^i9^rilLtriginn 

a6  c8troucrfiaru  uc  litiu  tranU<aionem  dics  ad      cu  iudicis  (ulcriptione  edcda. 

pertinccdieetiSdnicacclcbraripolIunt.  ^«t^«^.Gi/«4/>/>f£adintroduccdaappei- 

ilfin.  Tale  vcro  cflc  kodum^ lanum  cft.  latione  mira  duos  L2.%. fim  MtecM  tentf, 

Vcruntamencit«ionemdiefeflo*esfi  ^"Vf^^amSJDiSkgMtX^JitemporApf. 

fitcaddiemnonfeftum.nonnkKliec  Secundadiladonis  fpedeseftiudida- 

leghimameirc,ofteadinu»fi9a|nMii  lisqu(;kiudiccc6codinir^cindulgetnr» 

Poftrcrao,cuhodicpluribinlocistecc  Teniaoofiiieniioiidis,^puecoanieiu 

MBDielle€onflecGdendar.Giegorianu,  aoneparriumconftituitur. 

ficnfeci^  £cpiffim&  diiaepct,nd  fruilra  Qujc  diftributio  fumitur  cxcaufacon- 

quxritur,  ana<aoris,anrei,aniudids  fe-  ftuucntcdilatioms,quactriplex  cft :  nam 

rix  fpe<aad«  fmt?  PutaLAutornofter  fe-  'COnoBditBr»dilcgc,vclaiudicc,  vcl  c6- 

tiasiudidseffefpcaJdas,qeiafei5dici^  iicntioneparrium. 

10r«qaihjnaexfilitx>piindiadt,quibu(-  Delohveroiudiciah  d:lanonchoclo- 

quc  iusTtat ,  nec  ,pgrcditar  ,.vt  fub  iniriu  co  agitur.qux  a  legaii  plunmu  differt:le- 

huiu-;  thereosiiotiuimus.  Demde Q acu  .gahs quippc dilatio cauix cogniuonc no 

iura  6c  llatuca  varuiK,locust6ttaa'ii>e-  .requii»atiaaiciilisjw«ofttatenttitde. 

•  aazid^iec^ntCBditG«iL««ljCi^^»~^ at-  «-'"ao.  requint  cauf* cognirionem ,  pcr 

qui  in  loco  vbi iudcx  com moratiir  &  ius  textum  in  Ifin.ffMftr^s  &  dtlatiomh.  nam 

rcddit quaficotrahere  dicutur  Urigantes  nutcrutcrgiverikioms,quantu fienpo. 

litec6ccftado.'>Igiturinhac<hfacpantu  tcft,ampuouidaeftlMi*l«^p«A^f»- 

fcniaridcbct.  Scd^quius  tn  tfftrtiquoq;  b«tno>dikrionemconcedcrenon  potc- 

tarioncin  cafu  noftro habcri,itavt citario  rit, ni^^nmmgemil&nararioftigitcc 

no  fiat  in  eu  dic avel rco,vcliudid  feftus  &necelBiaadefidcrat«inftruaionif ot- 

fic&piadeootioiieacpcedbw^diainoqi  cgccit.adhocigiturcau&cogmtiorc- 

4rfMttm<aificSdus.Quiain piis predbus  qmrctur ,  vt  fciat  iudex,iicne«ifti€aa& 

^jlifitediuinoncmoimpedicdusnecab  conccdendardiLuionis. 

iiSlnairiftiara auocSd^.Proindc  fi  qsad  Dcinde&eo  dilierut  o,  dilario iodictt' 

indic5iiEttsloddtarascflet,vbiGregor.  li$fitinarbictioiudidsabcoq}iuftamob- 

CakBdacinmxeceptum  eft,  &  tcnninus  causS jprogaripdliccauf?  tn  cognirione . 

diadonis  inlooofei  indderct  in  dic  Na-  acccdctc :  at  tempus  dilarionis,a  lege  dc- 

talem  Saluatoris  noftn ,  non  puto  cogi  finitum,  aiudice  ncqjprorqgari  nc<j^ 

cumpoirevt  eodie<ora  mdicc  fefiftat,  .araaripc(ffit.  QuodtainCcfihacdtftin^ 

.eccomaduecfirioUtig^  '^?»^  mwUigcndu,  vtfi  «piandcucepo- 

.  risalegel!fcxptc(u&  tcrmmusdtlano- 

^ESOLVTIO  THiSlS  OmMft  niidehniras,tumiudcx,quimiiuftcrcft 

.       XNllarioncmdefinitTrcutleras^quod  legis,ncqucactecniinammniare,nifiob 

"^*  lJBtdmP€rmikmtm«Mf4C9ffiiti!h  inifBam<Mfiiti.Sin»ecoqaanritasdi- 

Va  1  lado- 
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Linonis&:cej:miniKalcgecxpre&SJHm>  diri'  f^ii  ilrhni  riiii  iiiiiiiii  iniijimip' 
cft*nun  ^iodicc  prorogari  podib-      ^   necfiam  cftpofitnin^  inJcydihrionein» 
•  Qtudigituf  rt{M:riu(lice  ftctcritvtrc-  conceOIr,  cerrocerminoDionoppofiK^.  ' 
pus  cUIanoms  lcgalis  cffluxerit  ?  xquius    quod  tcrminusadhuc  pro ipfius  arbicrio* ' 
lija(ic(calpamiiuiius,parti  non  noccre,  c5(tituipoflic,cuin,yt  Menockaicindi- 
BecelpneittdicuiaCiiinilquicquainini'  hnonib^B^iidmfivdeatiiididsarbiiri&^ 
pucaripoccfl,9iemp*dilaiioniseilprX'  QuodfitMBCnpleiieacpenituscilc- 
tcrhpdim ,  ideo  nouaquidc dilatio non.  lapladibria,  parte  inuita  non potcftiu-. 
crit  Ikjc  caUi concedeuda,  curo ,  v  t  dicliL  dcx  cam  pcolongue ,  idque  cx  haciaao- 
eft,ampaiafldae(mc diladone»,  ied  prioc  nc  quoddlarioonuiisfit pecempnnkvt 
dilatio  ptoroganda  crit:ica  Autornoften.  mox inrequence  dicfixmandetnr.^ 
■   fcdparumijiKintcrcitjVcrunouaiietur       Gattciu  cau&  proptcr  quascoar^hfc^  UttT- 
diLno,an  pnox  prolongctur.Hacautem  ri polfiuu ,  vel  rcftringi  dilaiioncs,  variz 
pcudcteduarioiic, moncc Aucornoftcr»  (unt, itaquoqueviure^lanonpollunt, 
um  oiooedi  debere  ad  vltcciora,  mfi  Cu-  definiri ,  /ed  ex  arbttrioJiididspendeiic» 
pcrauoarriciilo ,  {iipcr  quodil.itio fa£t.-:i  quiapro luad:l<:rQrione.xftiaiaBit,<jBap-' 
nencftniifi  ludcx  mtcrloqucndo  dilatio-  nam  ad  lioc  liifficicn  ccs  lint. 
nem  rcuocet,  auc  is  de  t  uga  lulpechis  fit^    Sic  8c  tcmpus  liarum  diianonii  cft  acbi-  Itf*  • 
cuidibdooonceflacft.  tiarifi,cnmndlibibjcuereperittiirdc- 
•    In  propofita diladonis definitione ge-  finitum.Ncc  obftant  LSpff^Jeiudk  &ith ■ 
neri» ioco conftitiiicur afllgnario dieiv&  tbentKfmfemtLc qHtmtdt ^.qtundo : non.. 
ccd^quiaiudaKcUlacionomaliaucocc--  caini>dexiilaiioneiudicuk,icd  dckeaii- 
dendo^iKeni>ceitumaflknarad(|uaBa^-  loquuntur^quic^uaffletiamk^alesMh-- 
liquid  ficctopoEteac.  Ab  noc  vero  no  dif.  tiaxies,cx  caiiucoardari  Sc  nforogari  va— 
lennc  magnopercfcd  in  cftiducoucnit,  leant.Gu  cx  iufta  cau(a  pofTit  a  rcgulis  iu-  -  . 
quod \\  'cl'cnbcc:as  faibit  >  dilationem  ris  rccedi  Atq^  hanc  lcncenua inCaroera^ 
euetempus,  quod.adadumiudictaIcnt  quoqD.ciferecepfarotcftatmGaiL>.i^^ - 
(adondttsvconcedituT.  ■ 
UtCjCi     Impetratadilatioabvnolin'gatonr,al--  ]t  £>S.O£  F  T  1  O    T  M  ES^L^S" 
tcrietiaprodcft,ricvtip(ainuiton6poi-  Fnittmuu^ 
fic  diiadoni  renunciare  isiqui  eam  im^c- - 

tiauit^qnaniamflttiindteriiusquarlica^  'TXlkirione^poRoalties&iiicaiifisci'-!''^^ 

cft,quodinuitoadimipcr  rcnuncunot;c    ■L>'uihbusA'aiia:incriminalib':incj-  Qii;»J>' 
t\onpotci\ar^,ljt.f.dtR.Jur.  Qi^odaute.  uiiibus  vnadarurdilano^qqzpcrcmpjto-  Qj^^diU 
dilarioc6cellaadlo»sproiitquoqucrco  riacft^quaqjclapiaahxaoaconcedacur.  tttMsiH 
&^verfi.iexciis«ftdilncMnam<fii&  Ica^VlpnuLOMMMMfn^ 
dMMXiumfeetb  tnmttfrjre^'  flim^^fimdtmeft  ddndvn  tttfimiu-fi^ '^''^' 

Et  quanquam  Sabcetus  ad  propofitu  terum  dtUtiemm  exprejfa  tfljcd  rttnattt  It-  dtlUtf  • 
ai^umencumreippndeat»i»cafiinoftro  •  t^4mstimff4tidiUnfdcefftUJh&.itaiim^ 
.  iuspuce&pecfiwieqnsfitfinan^uil^idi*-  lSiiftBii«M<ni^yMiii  «xedSttfmmattfL- 
camcnno  rcfragacur  &  cotrarium  eoin—  ftmdummederdmeit  leemtmimit^friri/iUL  ■ 
Q.vizAAvy(hiLpeteni€C.dtttmp.refitti  Lyffdeftr^siirdtlattotifbus. 
%itj):    NuUiJven>dabuimcft,quinricut^iu-     Ra:ioaucccurm  duihbusvnalaiccin- 
dioecfilttioJuKjnduigecur,itaquoq;.ex  duigcaturdilttiDiiigceftquoddiladDacs  • 
iuftacauiaeam prolongari  pofle» aut  etia  <  etiam  cxtnftAcauficoncefif  o^ofiefint» 
confnh^qim  haflwiiM  in  arbiirio  fit  iifc  quia  Jiri  «mas  uutfoviiea.  qnas  quam .. 

ddflfc»' 
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fltiflune^piri  publice  inrereft  ,  &  ip(b-  mura  vel  dc  capirc  agirur ,  vcl  cic  fam.i  &: 
i^mquo^ue  litigarornm  A/.  C.  de  ddmau  ejciftimatu^nc  US.ff.dtpttnk  non  vnatan- 
tMt§r%  Q^ipcicca reailiimo  conftitucutiv  nira,  icU plvircs  conccdimmr  dilanoocs, 
cftne  £t|(ilis<ietur  dilidoccttm  exc^c^  nealioqain  teus  conqucn  po/n^^klam 
fidica  «iemom ,  (i  iiifta  &  neceflaria  vr-   efte  fnam  iHnocenciam,veladordc6rffre 
geat  caula,vr  fi  iuftum  interuencric  impc-   in  probatione  criminis.quod  tamen  pro- 
dunencum,  vci  aitei^acs  im|^diia  iuc-   b«ri,pobaccunquc  panin  maanc  incec-> 
fk&fto  adnafifli  volnoiiKlapetiiene-  eHReipuU.  Lfi.^.vit.ffuU  LA^mLUjCM 
rint  ocepdone»  >  tcI  probanoncs ,  vcl  de/afirJuut^mon  Jahjul  d.lJitt.Daxaxa 
aliudinddens'*.  nanrtunc  non  Iblirmfc-  igicnrteotres'diLiti6ncs,accu(atorivero 
eunda>  lcd Sc  cercia  &  quaru  dilauo  da-   dux ,  fcd vciumauc  cauia  cogmu  d.L fin.  • 
IbnKS  hinccttnenqpi  vukimpectare,  j>l«u:esveroteodantur,quamacai&cort< 
iinaincncumpriuspraeftare  debec,  le  il^  -dilitiones  ci^ia  cei  fauocabiliorcs  func  ' 
limnon  malitiofc  ncc  dofofe  poftularc    quam  aftc^rcs  1.4.i.&l.ii^.f.dereg.itir.Sc 
tMbfo.c.4i  vlrraquaicamluncquincadi-  iegcspronior^sluntadnocentemablol- 
Iktio  nuUa  plane  cx  caula  conceoi  dd>ec »   uendum  quam  adinnoccncem  condcnu*- 
<)oamais<iuanaexiufta&graaiApenic-  nandum  If^pitfmmlAttkmffidtviiS-- 
niente caula  pro!  ongari  polfir ,  fic  ramcn   gat.  &  ail. 

vt<»d  hoc  non  rir'fiialisiudcx,nefraus  fiat       Fxcipitur  hic  Adultcriam ,  in  quo  nul-- 
le^,  ncueineficcluquinta  ailado  per-    ijeomnmu  diiouoncs  concedenclziunc*  • 
lAuxacurGaiL  ijrifptAxtStndkpim^  iunvtpcrloi«»«Klubcaa(ur>anttudexa 
tuLtknjT,  qualitatc  negodj  mocu$  hoc  cau^  cogni- 

Hisvcro  non"  j JirCdlitur  /.  vtttm.ff.de    ta  pcrmilerit.  L4i.ff.ddLIiiUeddulr.Kxiuo  ' 
ferifi& dtUttoml/u  ,  vbi  diatur  in  pccu-  huiusconriftic,cuminodioadulcen,cum 
niarijscaitfis  omncm  dilationem  hngu-  uifinioceinacriniom*f..- 
lis caufis  plus  rcmcltribuinon polTc.  » ,  r  « r « ^ , «    t.  «  r  p  t  *f 

Rcfp.  Noni hoc  la  rcgubntcr  obti—     -  ttTii ilTrMt 

nct,  fediaccTOs  qmbulHara  calibus  plu-  immmu,  • 

leii  oonccibntur^ihcione»'  p  ncc  cnim  f^OmaS&9.Vmi  H^dc  Aitor  oot  • 
c»i»pdqtoflirregnla«r»iedillam<onfip-  V>/ftcr.inCamcraImperialihecedileii 
mat  in calibu'!  non  cxcepfis.  Iucccllbrieius,cuiquarudilacioconce03  ' 

Anconius  Fabcr  rclpoHder,non  poru-  erar,  nouam  dari  dilacionem ,  iu vc  iuia-  ^ 
illcoiiiaplttrtSiquam  vnam  diladonem  <  mentoopus  nonficncc  reftitiitioii^ft* 
ooficedi,pfoliibeiiieD.  Mard  confticu-  intracempus qiiarcBdiladoni&, vtno  ad* 
done,dc<juainrfJl7.r«/.fir.fedhodicpot  hucprindpalt,  examen  .ibTolurum  non 
lccx  Dioclet.  &  M.-ixim.confticutione  in  fiiir.Mynnng.  i.oif?^  Gsd\.d.obf.^i.}t:i?.itb. '- 
Lf.CJtdil4t.vhidiatni:,ipfarerumi$ete/p--  i.cuius rauonem  hanc  adducuncquod 
tMtbmm  tniSmfiufi^immmjia^ttt-  fiiOQlfibriiiiiUa penirustnoraaut  malitia 
affitMmfiumlkkm,  fmi  thfmtgit  oaalicndi^  proceflum  impurari  poflic  i  - 
^    iMuitum.  iutamcntumcnimcumfiicxparremran- 
In  aiminalibos  caulis  quacnuuecis  •  dspeclbnaleamoneciusfiniri,nequead  . 
iiBKflioaiaicifVtpotein^iaibas  vtplnci»  hewdcmanfife  cmkmiiJtliBmn 


t 
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RESOLVTIO  PISPVTATIONIS  VL 

PACTIS, 

i  BSSIS  L 

'  ReTolutio. 

&paftiininonnndam  parereadionent«' 
tDeniiEine  docct  ICcus  in  L^sS^ep^ 
&1mp.in  lio.cde  pait&UCdtfdlS.m' 
umjm  fuptr  dot.  ; 

Dauqueoblcruandttmeftiqaodlicet* 
caiios|Mtfti  nomen  ita  genenditcr  capia^ 
rur,propriat.inien  nch.xc  gencralis  p,ic>i      '  \ 
(ignihcuio  :  cui  cnini  compctit  dctini- 
no>  ei^iein  quoauc  propric  compecic  dc^ 
fiitexk  saEqtndefinidonenipaai  >  qiue        .  * 
habetur  mU,fJtf4&Ec  Lj.gM  poUifitdtt. 
comperitnon  modo  padHs  nndis ,  led  «?c 
contra(^bus ,  proinde  propria  cilligni-       '  > 
ficatio  harc  padci  generahs. 
.  Curaucem  rarins  vfiirpecnr  mifthac 
gcnerali  fignificatione  pa^Honis  nomcn,- 
rario  Ii.tc  cft ,  quod  padum  non  nudum 
habetpccuiiare&  Ipeciticiun  nomcn,vi-' 
deUceccoNTRACTTs  ,itdeck|ttein  (ofge-- 
dusn.hinciginirtedteconcluditur.qtiod/  ncris  nomine  non  acquiefcic. 
concra£bus  quoquc fic pachnn :  &:  quan-  Po(lrciTioob[cruandumell,quodetfi 
quamaliquidampliusconcradushc,qui   padum  inhnicis  in  locis  contradui op- 
duoruminidem  placicum  &  confcnfus:   ponacur^oppofitiocamen  iftanonfitgc- 
nonpunen  proptcrea^  padum  non  eft $   netis  &  jpeaei ,  (ed  fit  ^>eewnim  eius- 
Homor  ampuas  aliquid  cft ,  quam  ani-   dem  generis : adcoquc  contradui  oppo- 
malj&tamen nihilominus animalcft: cc-    nacurnon cjiiodvis  in  gcnerc p.adlunijfcd 
enimipecicifemper pius  ined  quagcncri,    padum  in  ipecie  fic  diclum ,  lcu  pacVum 
nempe  diftrecia  (pecifica  q  (pcciem  age-   nudum :  perinde  vt  adopdo ,  quando  op- 
ncrc  ndenmit ,  lcd  ca \ gencre,&(pecie   ponitur  arrogarioniinoninteUigitiu  .id- 
diiccrnic.  Ncceftquodaiiquc  moueaCjCj»    optio  quxuis  in  gcncre  ,  (ed  adoprio 
concradus  adionem  parit  h.vlt.l.de  obli-    hmplex ,  leu  in  ipecic  ita  dida.  Vidc  qux 
9M.  Padum  vero  nudum  adionem  nul-    de  hac  comrouerfia  difficiUma  &  intrica- 
um  pBodndc:  ilhid  enimde  pado  dun^  rifiima  prolhce  diflcrui  in  trsRMtn  mn  de  *  [ 
nKXiilidoiBldligGiuhim  eft :  czcctum  '  /i«AflNr.Af.i«.vbidi£[enrienriumargumeca ' 

Xx  ccoia* 


AcTT,  vc&eoniKntioiiii 
nomen  geneiale  eft  ^  tt»  vt 

fiib  (e  t.mquam  fpecies  pa- 
ftum  nudum  &  concradbii 
complcciatiu: :  lic  cnini  in  t, 
71.ff.pr» fimt  ICtus  PSmlus  fociccatem  ap- 
pdUacpadum  conuencum  fi^cietacis.  Cui 
acccdic  quod  intimris  prope  in  legibus 
Pacti  n vDificmencio,vtin/./o.&'il 
Mt.CJip^a.Lt.Cdef^iS^omiit.  um  fiiper 
4§uL4S'ff'de  paft.  At  hoc  fruftra  nifi  &  pa- 
£tum  aliquod  fit  non  nudum.  Et  quod 
diftindionis  r;ratia  pa(5b  N  v  D  Adicantur, 
pcrlpicueprobac  Uo.cJepi£t.LkCJe.piiS* 
tMmmt.  vorregulam  ifl»n,qttod  ex  pa- 
Aoa^ononrufcamrcimcprocederc  a- 
iunc  Impp.  cum  padum  nvdvm  cft :  quae 
deternunacio  &  1  cllnci:io  nunifeftillime 
araiit»quodficpaAnm  a]iquodnonna> 
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rccitaui  S<:  {oUdc  rcfutaui.Et/»  porro  pro-  poflit :  ctcnim  pollicitatio  quo^;  cft  ^uo- 

piiecate  lcrtnonis  padlio  difFcrat  apadoi  rum  confcnfus ,  fed  non  dcdaracus ,  nifi 

uc  vt  padio  fit  caulapadu  vcro  efie^us ,  ab  eo ,  qui  promictit  altcri  cacend  &  non 

nquodex  padioaeiUifeKiir  &  profid^  coganci:  in  pado  vero  nonliolnm ineft  \ 

^         cacur:ficquepadioipieadus,fiuefadum  confeniusduorum,fedetiamconuenci<» 

contrahcndi ;  paiflum  vcroproprie  fitius  dcco,cjuod  vtriufquc  vcrbisconucntura 

quod  ex  patbonc  cxiftit,uuc  obli^cio»  &  concluium  eilvtid£ac:ft  pachmieO: 

quisexpadficiMliadunaicicurjinwicaR  cum nlures hoc apinc& in eanideatr' 

men  iuhsnolfad  pro  finony  mis  frequen-  runc  (cntenciam ,  vt  quid  fiac ,  aut  non 

tifllmc  fiimuntur  ,  vt  idcni  fir  paclio  fiat :  polliciratio  vero  cum  quid  alicui 

quod  pai^hun  L  j.&  6.f.  de  pacl.  /.  /j.  ff.  nou  pcccnti  promittitiu: ,  cum  de  eo  an- 

it  ptqatft,  mb»  Li.J[.dt  mm  pemH-  tea  ne  cogitatum  quidcm  cflcc  i  fic  tamen 

j^j^  '  JiiCiM.  n  doonim  inflrconioifoVQiiodistClift 

DcfinicuT  padlum  ,  in  gencre  fciHcec  fada  eft  proraiffio  »  non  ceaamac  «  6dl 

^^^^  acccptum  ,  quod  fit  duorum  plurium-  promiflisacquiefac. 

tni/to           ''^^*^^  placicum  &  conienuis  LhffjU  Proinde  ecfl  eo  caiu ,  quo  quis  tacenti 

ftdftnti  p^i-i'ff'i*f*f^'  acpraefiniiremaliqaampfomittitincd- 

^tMm-    ^'^^  lCcus  Vlpianus  dinerentiam  ligatur  confcntirc  is,cui  proraiccicur,^ 

tifiUld   Pollicitationis&pacH  dcducit:  hanc  fci-  deoquc  confcnlus  vtriulque  fubclTc  :  cx  — 

Jitpaciu  'icecquod  pa^lum  fit  duocum  conienias  co  camcn  non  icquitur ,  quod  padlum  fie 

<m  p«IU-  «itqueconuencio  :polliducio  vcro  iitol^  initium,&:nonpollicicano  Fatta.  Cum» 

^U^f  fawds(<Jiim^iinaS£^  vcmododidumfuit,poliicitatioquoque 

SUMtmub.  mutuopoflitconftareconlen(u:non  ob- 

Ex  quo  dilquirendi  ac  di/ccptandian-  (baiue  Lj.jf  dt  pQBuitaTienib.  illic  cnim  non 

fjunarriDuerunt  mtcrpreces  noibi^vtrii  .  didcui ,  c^uod  poUicicaciu  (k  lohtis  of- 

pcomiwopcaefenci&taeentiin  commi^  fec£tisooafaifiis  :6d  «jnodfitvnius  pro- 
'     'diimeevtuitacem  enis 

tnvcropollicitatiof  c.j. 

Et  wod  poilicitatio  fit ,  non  paAuro,  £R  porro  pavf^um  huiuTmodi  duorum  ^if.^ 

ftAeConnaniiB  j.«hmM.  Aikbc;F»cliin.  in  idcm  pladtum  confenfus ,  vc  obliga- 

t.tmf9HTf64,  DvaxetmsddLuffJt  pgA,  cionem  pcoducac  vel  nacuralcm  ,  fi  pa- 

DedusadruOrH.C.  dcpt^.  ftaruunr,  quic-  dum  nudum  fic ,  vcl  duilcm  fi  padum. 

quidetiamrn  contranum  adducant  B.d-  lic  non  nudum  vcl  legirimum;  autvero 

dus  m  Lfemum  C  qiu  ttfi.f4U,f»{i.  Alctacus  obiigacioncm  colkc ,  It  ncmpc  fic  vdpa^ 

iprriiMMirMritMjiAGag^  dumdenon  pccendoveldedifcaicnd» 

i/«;u<?.»Mj.Bologncccusiii«MMGfMr  raucua  voluntate  kpado  ,  velacoepci- 

Sichardusxi/iL  latio  vcl  nouatio  :  id  quod  his  vcrbi» 

ProqualcntentiacdlmuluLaMulen-  darc  dC  pcripicue  exprimerc  vidctuc 

Curacgmnenca,qu«ctiamceoenfccMe-  luriiconfulms  m  L  Li.j.  /  ftM, 

t\Qc\\.3.pr*fumpt.4.2Jk\tieknfdksntam  quando  aic  ,  connenooais  vecbiun  go- 

md.tr aiiitu  de  paH.  c.  2.  q.  iz.  hanc  tamcn  ncralc  cHc  ad  omnia  percinens,  de  qui- 

Authorisicntentiam  raaxnTur  confirnu-  bus  ncj^ocium  CONTJf>4H£NDI 

cicxifhmohac  cauonc  ,  quodnouoro-  TRANSI  GENDIQ^^E  caula  confeti- 

nisconlenliupadameficiKtnecpolii.  not  ^cquibm  verbtt  fignificamrcoa- 

cif.ido  vnius  dumaxat  voluncateconflcc ;  nendonem ,  fipe  pa6bun  non  fblum  ai 

kd  vtdui^uc  cciam  conftafii  mnifcue  GOOtialaeBdmafiQWcaoftinaidam,  fcd . 


« 
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8n<l(Ur[bIuendam ,  rranfigendam  &  6iC- 
Bahendam  obligadonempeidncre. 
,  Ecquidem  quod  pa&am  natmidem 

pcoductt  obl^donem  ,  cexms  exprei^ 
luseft/n  ijA.2.jf.de  pafl.  vbididcur,  vlu- 
ras  cx  padko  naturalitcr  deberi :  um  vcro 
vbi  nacurale  dcbuum  ed ,  ibi  quot^uc  na- 
ant»  cft  obbgido.  Ecdelubcqiuc(Ho- 
ne  vtrum  ex  pa^o  nacuralis  obligacio 
nafcamr,  infra  lubthcfi  nona  prolixedi- 
canus>vbi  iimul  dedarabunus  quaado 
fwflhiimciiiflcmpitotobhgari 
demqacniiius  coilac 
gJjgjX  '  P^^um  generali  iii  ngniiicatione  ac- 
ceptum  aic  Autor  noftcr ,  vcl  eflc  con- 
vendoaem  cum  cauia  dondi  vei  £icicndi , 
TdedecoaiiemkNunifinecaiifii^mniuli 
pladd  fine  perfiAentem. 

Illud  ps^um  quod  caulam  concinec 
<kndivel&ciendi,dicic  comradumefte. 
Qmd  fic  caa&in  contca6Hbos,el<gantdr 
ikdarac  Vlpianusiii/.^.  ^.2.ff.  de  fsSkvhk 
in  hacc  verbaicribif.^rrf fimaliumcoHtra- 
Bumres  non  trdn/eattfitl>fit  ramen  caujke- 
Ug4H(er  Artfio  Celfo  re^otula  ej[e  Mtgn- 

^UbVislifmdfeceres.  Cau(a  icaque  concra- 
Auftindadonc  &  fado  confijiic,quoid 
fgpcur  ,  vc  vicinim  quid  detuc  auc  iiaCi 
qos  canfii  fynallagina  didtorifi  4J^»%A 
item  n^ociiim  mUpfM  fttfirift^^nim, 
Obfcruandum  autcm  eft  cauiam  contra- 
^us  in  aduali  dauone  &  iz£to  coniifte- 
re  :  non  vezo  in  pcomiinone  de  aliquo 
dando  vel  fidendo  >  qiue  }aac  caocuri^ 
one  fiat,  vc  qiud  vidmm  decoram  fiat : 
nam  huiufinodi  <^nuentio  non  eft  con- 
ccadhis  fed  nudum  padlum  de  concrahen- 
4o  L  4S'ff'de  foS.  proinde  ad  connadiim 
ceqnirinir  »  vt  iam  aliquid  de^or  vet 
Qu-j.    fiac. . 

Anomme    Csrcenmi  ecfi  conuenno  ha:c  qux 
tontrA-  caulam  dandi  auc  faciendi  condnec  , 
.Jtofci  ficcontca&us :  non  tamen  oinnemcon- 
liwr      cra^m  in  fe  caulam  &  negodum  habc- 
•  tc  c»flimo ;  conna^a  enim  cafenfiialct 
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fblo  confcufu  pcrficiuncur ,  ncc  ad  fiii 
perfe«5donem  pr.cter  confenfum  ampli- 
us  quicquam  «lclideranc  tot.tit.lJe  Mi- 

emft. 

Quam  fcnrcmiam  etiam  mire  confir- 
inar,quod  icribic  Vipianus  $ndL7.S.i.& 
$.AComiencionDS  illas ,  qns  adionesiMp 
riunc,  aucaitumere  nomcnproprium  auc 
(ynallagma  h.c.cauiam  ,  ku  negonuni 
concinerc :  adcoquc  duas  nocas  conftici^ 
ic,quibus  concia^s  \  nudo  pa^o  difccs- 
tiacur,quarum  comen  non  vcraque  fimol 
acconiuiicbm  dcfidcrccur, ied  altcmcn 
illarum  kifticiat :  vcirurcnimlCcttspacci- 
cuia  disiuncdua  J  F  T. 

Nec  pbftac  quod  Vlpttmis  hant  ob* 
fiace  fignlfiGace  videacur  nullum  efle 
contraftum  ,  qui  in  (e  caubm  &:  nego- 
ciumnon  concuieacZ7.§.^.^<^4S.dmn 
ibididlr,qoindo  nulk  fiibeftcaiifi^iio^ 
pofte  confticui  obligacioiiem*  Ex  hoce- 
nim  lequi  vidctur,ad  hoc ,  vcconftituamr 
obligano  ik  Hot  contradus ,  rcquict  con-^ 
uentioncm  fimul  &  iynallagma. 

Refp.  Hoc^inquam  nonobftat:nam 

S\U3Am4S-4'^kk\xc  obligacionem  con> 
icui  non  pofle,  vbinulfum  lubcftfyn- 
allagina  ,  id  verum  eft  de  conccadu  m- 
nominato :  bic  enim  cnm  non  a0asMHe 
certom ,  legicimum  ac  (pecificum  no« 
men  ,  fed  in  nomine  gencris  ftii  .icquie- 
(cat,  idco  nili  c.uilam  &:  iyiulbgma  con- 
cineac  ad  obligationcm  pariendam  ac 
pcodnoendam  •  vciiudnmpadum,pla^ 
ne  erit  ineptusil#/.^ir/tftf.rurfus  huic 
aifertioni  non  obftat  L  lAbeo  ip.ff.  de  Verb. 
fiMtfication.  vbi  concradus  definicuc 
^«fo  dcroqne  obUgacio :  cm  dei^ 
Gonfequcns  clle  videtur  ,  omnem  con*  " 
cradum  in  ic  ^fnallagma  &  negodum 
conrinere.  ' 

Rcip.  Nam  ibi  non  conciadhts  omnist 
ied  ONiciadut  duncanc  ille  definicor  » 
qui  ex  vtraquc  partc  obHgarionem  pro- 
audcaclv*MCfO(appcllatur  deinde  (yn- 
Xx    1  aUaj;ma 
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stlli^anon  fignihcat  ibi  c.inrim  contra-  cirur  non  pafCte  a£Honem ,  hoc  reguLt" 

ftus ,  fcd  obliganonem  ,qua:  cx  contra-  re  quidem  cft,  fcd  ialiit  c\'ceprionent 

dlu  natcuui :  aliccr  itaquc  vocabulum  i-  parinu:  in  pado  coutradui  m  contiwcnd 

ftud  fynallagmalucialiKriUac^pinir.  '  adiedo  iMy.S^^h  Icemqae  in  pa^o  legi* 

Aircnruc  proinde  non  pollum  Au-  rimoi(lil^.j^</r/tiiAiVbidicirur ,  imcrdum 

thori  nortro  ,  qui  conrradum  dcfinir ,  cx  pado  adioncm  nalci.  Dcinde  pa6bi 

quod  iit  conucntio  ,  habens  negoctum  legirima  pariuiit  quidem  ai£Honcm ,  fed 

feucau(am ,  quoniamftridior  eftiuode-  non ,  vtpa^mul3,viacvtrcutcpropria, 

iinico ,  ncc  vniaerfis  contradus  fpecie-  iedle^sadiumento  d.l.6MftS. . 

'  busconuenit,proutcx  prardidis  hquer.  Ncc  ii I  i\ni  Bcu quicc]uam,q'iodpro 

Cxrcrum  quxnam  iu  vcia  definir.o  ft.ibi!icni!.J..iciuaopinioncrubf/;f/2./;f, 

contraclus ,  olicndi  m  traclatu  dt  f^k  (.  D-idducit ,  quod  nempc  quicquid  adio- 

7.7.iy.vbi  varias  Interpp.deiimtioiies  ce>  nem  parit  Jd  fit  vcl  contradus ,  vel  ma- 

ccnluiacrcrutaui,vbivide.  lefidum  %.i.lM  MStJLvffJi  tiligat.&  aS. 

litE»        Pada  nudadicunturconncnrionesil-  paclum  vcrolc;,^jrimum  nonfitmalcfici- 

lacquacncquenomcnpropnumiiabcnt,  umiiciturcontrotlus. 

nec  cauiam  fcu  ncgotium  continent.  Re^.  Nam  a^  perfimadis  non  Ho* 

Vnde  nuda  dicunttfr  non  cantura  expli-  lum  ex  connadlu  &  malcBcio ,  Ccd  aliun- 

cationis ,  fcd  dillinClionis  caufa,  \t  a con-  dc  ctiam  nifcirnr :  hinc  fiquidcni  luftini- 

tradibus  icp.ircnrur  ;  qui  vcl  vrrunque  anu«.  in  ^,/ /.//£.r(?.non  ablolurcdiciracl:!- 

-  fimul ,  nomcn  ,  inqixam,  Ijicciticum  &  ones  ocrlonalcs  e\'  contradu  cllc  ,  \d 

legtrimum ;aut  alcerutrtimiUorumcon-  malendo  ,  (edaddit  EX  A  LIIS  Qj,' l- 

iincMizd.L^.fr,ii.J^jj^fdS.yhiFasi-  BVSDAM.  MODJ.^.  Ec  Gaius  in 

ciic.Hotoiruuiti.  ff.dt  obligAt.& aHion.  diferrc  fiibiicit,  ex 

^\nM       Ca;tcrum  annc  pa6Va  lcgitirrat  nuda  variis  caularum  figuris  adionem  profi- 

J^gM^  ^i^t^ >  ^  contradlibus,  liuc  padis  non na>  cSd,  Etfine huius rd  exempKtifi  admo» 

f^f^    dis annumerari  debcarvt,  non perindein*  dum  pcripicuttm  nobis  esfaibc n t  coiTd£> 

^^gnf  tcrlntcipp.iuris  conft.it.  ftionc^ ,  qu.isvoc:mr,  n.itur.ilcs:ill.u-uni 

ffjjl^f        rtenini  quod  n(>n  i:nt  -Mid.-i        ,  fcd  cnim  plciwquc  .ihuiidc  ,  qu.im  cx  malc- 

vcftita  h.c.  coiuracius ,  lt.uuu  hoc  loco  ficio  vcl  comr.ictu  iulcuniur,vt  condik 

Aathor  nofier,{^  male&  >  fi^quid  vn^-  £tiofihccanfi,condiftiocan(adMa,caa- 

qnam ,  peffime :  cu  m  enim  quaruor  fi  nt  fa  non  (ccuta.  Et  quid  de  Gonfticuto  di- 

dnnt.axnrconrraCtuum{;cncra,qua:Iufti-  cemus,quod  noneftc  conrradhim  ,  (cd 

nlonus  rcccnfct  in  $./n.i4ico^//^.padave-  nudiunpackum,  i^a.\.\xiii.ff.de(»nfitt.ft' 

ro  legitima,  vt  fingulorum  contrafluuin  HMR.  Etamen  ex  co  afijonem  naici ,  ex— 


gencrum  cxplicatio  oftcndit ,  nonpoi-  Ctaomncm  controiierfiat  aleam  eftpofi- 

linr.id\Ilum  cx  iftis  rcfcrri, lequitur in-  nim.  C.rrerasobiecl:iones,qn.va  dilTcn- 

fidhbilirerjquodparta  Icgitim.T  non  linr  ticnnbns  moucn  acproduci  poiliuUjdir  . 

concradus,  fcd  nud^e  conucnrioncs .  \m\nd.trMlatJiepacl.(.2.q.s.  nmM»» 
Quincriamnecnomenhabentfe^timii»      lUud  vcnun  eft,quo4  hic notae  Au- 

iieccauikD,nptbhaftiin4£lMSirilr/Mff.'  thor nofter,pa&i  nomen  fimphciter  pro  ^  Jf^L 

i.2jf.S'  latum  ,  pachim  nudum  figniric.irc  ar^.L  ^ 

•  Nec  obeft  quod  padhim  legitimuin  p.^.j.ff-dt  fa£i.  l.  U3a  vtrf.(mutntt  ffde  V^^Tw* 
pariar  adionem  l.6.ff.dep4iS.  nndum  ve-       wkk.  qnoniam  in  dubio  fiiectalior  '^*'"'. 

r6padum  adioncm  non  producar.</./-7.  rcmperfignificatio  rcrincndacft,Aldat.-^[^^** 

S/j4fr/«ftiiamquodnudainpaftiimdi'  iSkniMisCtdjltpa4n&*  *uiml 
■       '       '    ,  ■  Noii 


Digitized  by  Google 


0  1     P  A  C  T  I  $.     T  H  E  S  I.  I.     '  349 

Non  obftac  quod  Ferrcttus  obiidt ,  ctfi folo. pcrficiatur  confenru,  non  tamc 

qaod  n  in  dnbio  appcllationc  padti  ihtel'  in  nndo  pbdd  fiiie  confillic ,  fed  in  Iped- 

%cremuspa6hinid9i)matnttd^  ficum  ac  proprium  ooncni^s  noincn 

ftra  in  Ltradttionibm^oXlJt f^Mcmaido  tianfit  /.  r.pr.^Je paii. 
•6crctpafti  nudi.  Alias  nudi  patti  dcfcriptioncs  «xami" 

Nainmea/.?0.per  padum  nudamno  tuunn  tr.de fuct.c.2.n.ii. 
inteltigltar  flhid  paftnm  ,^uo  de  hiclo- 

ammar,quodvidchcet  nudumfitacao-  RMSOIVTIO    T  B  B  S  l  S 

^  (a&nomine(pccifico,fedintelligiturpa-  StdludA 

€t\\m  ctiam  vcftitum  ,  fiuc  contrac^us  , 

quodhudum  fititraditionCjdc  quaiilic  jDa^Shim  porro  genetaBeer acccptum , 
bnpp.  diflfemnt»  proor  hoc  demonltra-  aiiudpubiicumeft,&ahudpriuarum: 

\ix  md.rrASdtu.iepa{i.c.2.q.io.  publicum  eft ,  quod  fit  cxcauG  pubhca^  ^ 

Dcmde  etfi  in  duhio  p.-idH  appcllati-  qualia  paifla  funtinduciar,pax,confxdc- 

onc  nudum  fignificetur  pachim ,  nuioris  •  rariones  prmcipum &  naagiiliacuiim : Vl- 

camenpetiljpicuitadsdfcmelioiisdedata^  pianus/w£mf,  inquic,«Mr«»r/o(/?,^ff4/r 

doniscaauadditurpainculaN  VDVM.  pnpACm,guotim  irnerfidmttMifikuliim 

Nonctiam  refragamr,qnodindubio  ^4f;y?«wr«r.Etquidcmde  principcdeque  ^  -  «• 

intcrpreiationem  m  potcnriorcm  partc  co  belii  duce,  qiu  luo  nomiiie  bcliimi  ge-  ^vi!:?» 

fieri oporteat, &indubio  ad  potcnrioriJ  rit  dulnum  nimumeft,  quin  cumliofte  *^ 

QKciemgeneiale  vocalraium  teferri  de-  pacifci  ac  paccm  vel  indudasfacerc  nof  ^  f"^' 

bc.niporentior  autempadbfigpificadfit  fitjicd  anne  idcm  quoquc  dc  ducibus-^^'' 

quaconrradumdcnot.tr.  belliaiicno  nommc  ac  niandatu  hcllum 

Rcip.Namprartcrquamquodlixc  rc-  adminiftranribus  allcrcndum  iit,non  • 

ijubnon  fit  pcrpetua  fed  mulns  tn  cafi-  immerit6quaeritat?^o  diftinguendam 

DU$iaUat,incercttmadhuccftvtrapotcn-  exiftimn,vtrumdud5dUIibeiaadmini^ 

rior  magisque  propria  !u        fignific.x-  ftratio  bcili  fummaqnc  rci  commifla  ac 

Do :  Et  quod  magis  proj>i ic  padum  nu-  dcnundata  fit ^ RcpubLvci  prindpe ; an 

'ikunfignificer,  cxinae  apuarct ,  quod  pa-  vero  libetum  de  beHo'  gerendo  mandar- 

Aum  nudum  nihii  aliudfic  ,  qoam  pa-  tumnonhabcat :  hocenim  pofteriorica- 

dhim,&:in  nndis  paclitcrminisacquicf-  fitpaccm  cum  Iioftc  faccrcac  Htcmtral- 

cat ,  proindc  n).!t;is  propi  ie  padlunidici-  adlionc  componcrc  non  potcft  :  priori 

t jr  qiani  contr.ictus ,  qiu  .xliquid  ampli-  vcro  calupolut  cum  hoftc  non  loluni  ui- 

tiseft, quampadum.necin  pactinomi»  dudas  fiu:cte»(ed  &: pacemmita ftara- 

lie acquicfat ,  ied  ptoprium  ac  ipedale  am,mouctmc in primis LSo.f.MavdjritV^ 

Comcn  airumir.  bi  dicitur ,  qnod  qu.t  lpcci.ilc  dclidcrant 

g    •  Hinc  ctiam  rcde  definitur  padum  mandatum ,  ea  conrincantur  mandatu 

Q^l^ff^  nudnm  quod  fitconuendo  mtdo  ^add  cntii  libeca:acqui  padficado  aim  hoftip 

Jg^     fine  confiftens .  fpeciale  mandatum  defiderat ,  quod  cjt- 

^fj^  Ncceircfifticquodharcdcfinitio  co-  pcditum  cft,  proindc  gcncrali  mandatu 

Qfgn  fli,  ucni.it  ctiam  contratftui  cmntionis  ven-  curn  lihcra  continctur:.ic  confcqucntcr 

I  ditioiub&alij  cumib,qui  iblo  pcrncitur  cui  iibcra  bclli  adminiftratio  conv.ii;(U 

conlenfii, vtpotequi  &  ipieinnudopla-  eft,  dtra  ipcdale  mandaram  paciici po- 

dd  fiinc  confiibc  teft. 

Rcfjjond.  Contraftus  cnim  cmpri-       2.  Accedicquod  is,qui  libcr.rmbono- 

onis  vendicioms  auc  alias  coiifenfuaiis  »  rum admuiilkatjonem  habct,poiIit  cum 

"'        ^  Xx   *  aducc- 
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«dueifiirio  ^oitinit  cfanfigere  ac  liteni  damuneciepact&nanu:iieeibiteqm^ 
compocwre.vcinfTafequeimdi^catjO'  ckuc  ^cdik  de  fftr*^fTni<ff  tuund^ 
aedicenir  y  LiS.  ff.  dt  procurat.  proinde  tum. 

dux  belli ,  qui  hberum  habetde  adirii-  Reliqua  quac  ad  huius  quarftionis  in- 
{ii(b:arionebelliniandacuni,poceftcranil-  tricauiTuna:  pleniorem  dcdaiacionem 
gcrc&pacemfacece.  peninem^videwdMMr/MflUj^^.  - 

Nec  obeft  ,  quod  dux  belli  habeat      lUudquoquevaldeeoiicroucrrumcn:,  QH.*^'. 
mandacum  dc  bello  8c  non  de  pice.ac   vtnim princeps pacem  aim  hoftefiicerc  '^''^*! 
promde  ,  Acuc  procuracor  ad  bcem  da-  poiIic,damna,  lubdms  illau«boiupub-  '^M^ 
tus, crar^igerenonpoceft £^.C46ir4q|8A  udcuifiihofti iwmitDenddf Affnnatl^  ^*'"' 
icaqnoque  nec  dux  beUi  pofltc  cumho-  Auchor  noAer ,  &  cuni  ip(b  plurimi  cum  f*''^* 
ftc  tr.inugerc.  polirici ,  rum  ICri ,  tum  ouod  ob  vtihca- P^'^ 

Oblcruandura  quippe cft ,  quod  finis   tcm pubUcam pniiccps  fubditis fuum  au-  *f  ^**^  . 
belii  paxdc  ,  iu  bellum  fulcipiacur ,  vt  fiene  qfxcul^L^d4ifi(i4C.dt0ferthusfM-^ 
jiiUl  aUud  quam  mx  quicfia  videanu:  t .  Uek.  PadsvetocaiilavQlitaieniconcer- 
tk  Cicer.  Itt.t.  Ojff.  &  diuus  Augufti-  nat  publicam  d.L  j.  ff.de  faSk  L  fi  fWf/^**** 
nus:    Vdcm  bdbere  debtt  voluntas  ,  bel-  mgenium.  %.  m  cmlibm  ff.  de  capttuit  & 
lum  necefitdu:  non  enim  pax  qwericuc  f^Um.reuerf  cum  etiainquia  ^uor  pu- 
vtbeUnmexdcetiir » iedbaliimg^tiir »  Uiciislcmper pnefeiridebetvdlicari  pri- 
vt  pax  adquiracur  r.  ^  Mi^  ij.  q.  /•Pto-  vatae  etif.lmf>(Tu!.  pr  deprM.fiud.  dlieHdt. 
inde  qui  bcllum  gcri  m  iiiHat ,  mccfium   prr  lothjrmm  Lvtilitof  C.de primipiL auo4- 
viddiccc ,  quo  pox  rccupccacur  ,  tincm  <j^uc  vcilitacis  publica:  cauia  a  rcguh$it>- 
quoque  ipUun ,  pacem  vidcUcct  manda-  ns  commnnis  rcccdaturi  itd  rulnerdtut. 
tc  videtD&    Malc  igi^ur  compacainc  fafmdu.ff^l.Aq$uL 
procurator ,  cui  adio  cfl:  n-Lind.ira ,  cum       Vcrum  lunc fentcnti.im non  aHcerad- 
ducc  bcllijCui  adminiftratio  belh  com-    mitto,qiumfi  alitcrdifcordix-  ilJ  uine- 
tnilla,  cft  ,  quoniam  non  ficuc  bclii  finis   queanc ,  nec  aiiccr  pax  impcuari  valcac , 
|Nnteft ,  ica  finis  adbonis  eft  tianfiiAio:  ddnde  fi  bettum  infiis  ac  neoedaciis  ot    ' , 
nosdit  quod  padficatione  fincm  bcUi ,  canfisgeftum  fiieric:non  odio  pduato  * 
atquc  id  ipliim  ,  qucKl  bcllo  qu.xrcba-   non  cupiditate  ahcni  Imperij  ,  ncc  cru- 
Cw  >  rcfticuciocncmpe  bonorum  ablaco-  dclicatc  Si  dcnique  damnum  fiibdicis 
cnnuntdenegstorinnadeqai&obcine-  qdbnfibutt  iDacnm  ,  vel  concribucione 
le  vaieamus :  cranfiiftionr  vero  idquod  cEcerorum  ciuinm  ,  vcl  c  fiico  Rdpub^ 
aftione  pecebamns  non  item£/|iC.dlr  Itca-rcCuciacui :  /iccnimdemumprind- 
trMnftii.  pilicccluum  aufcrrc  priuatopropccrvtJ- 

Obicruandunipr<£cereaeft,quod bd-  uucempublicam , fi id  concribucione d- 
Inm  &  pac  non  fint  contiaria » nccim-  vbm  ti  tcGatiamu  Li.c.proquih.cMMf.L 
jnediate  oppofita  »qiioniam  finis  atque  /enu  pr§  prtmU  / 1/.  $.  i.ffjtmmtm.prdd.  8c 
idcuiuseft  nnis  contraria  non  fiinttpax  diximpr.nproUxc^/^rfc^;  Lit.H.(fi/putat.L 
Vero  eft  beUi  finis » i^cur  beli  um  &  pax  £c  i^e  uuquum  valde  acque  miurium  ci^  ^ 
jioo^pofluntverediciconttaria:quocir-  iet  cuin  laSiini  8c  damno  qcMcniidam 
caali  beUum  deraandaaicfllipacem in-  duntaxac  dniiim ,  non  etiam  vniuecibivl 
irc  non  interdicitur.  pubHcr  neceiTIc.xri  Iabucniri;cuin  qucm- 

Confirmat  infupet  fcntentiam  noftra  admodum  vtilicas  vniucrlorum  eft ,  ica  re 
pcrfpicuc  Ls  ff.  de  pdS.  vbi  pa<^io  publica  quoque  &  opcra  vmucrforum,  non  quo- 
cadefinttur,quax>FCIf  lEXXIqaii^  ciindam dfiramriiiinm jqii«8ttur acp»» 

ceooc 
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fcror  Ifecundum  de  R./«r.vidc  cjua;  dida  ti,impuniuti?  promifit /eruarc  rcncaror  ? 
(\js\id.tr4&.c.2.q.3.  Affirmar  Aurhor  nofter  ijidiftincle  i 

Ncc  ohiixx.iis.ff.dtKn  vinik4t.tvim,vt  Ccd  raihi  dilHaguendum  videtur  inccr  dc- 

re&e  monct  Author  nofter  j  exea  pro-  liilum  morale ,  h.e.jilud  debdlum,  «.juod 

bari  non  poteft  >  principem  damna  ab  aim  lcge  morali  pugn.ar,&  intcr  dcli- 

koHc  (ubditisdata  proptcr  paccm  Rei-  ctum  i|uod  contra  legcm  mcrc  ciuilcm 

pubL  obruiendam  hofti  rcmittcre  poile:  pugnat :  pnoris  pcenam  rcmittcic  noi» 

^uoniamloquiturcalcx  de  agro  ,  rebel-  potcftprinccps,quoniaIcgimorali  prin- 

lis  alicuius  ciufue ,  qui  ad  hoftcm  dcfccc-  ccps  iul>eft,ncc  arca  cam  dilpclidi  potc- 

rat ,  milici  aiHgnato :  nam  cx  hiftoriis  pa-  ftatem  habct,vr  lupra  quoq;  dcmonftca- 

tet,Imperatorcs  fiibditis  rcfraitariisde-  tum  fliit  lub  <//j^  t.thifi6.ltt  >l..itqui  ficut 

uidis  ,  agros  adimcre  &  mditibus  ,  qui  dendtum  cft  moralcjira  quoquc  potna  , 

ftrcnuam  operam  illis  in  bello  nauaranr>  quoad  genus,moraiis  cft,  6c  ideo  cam  re- 

addicere  condicuiile.  mirtcrcprincepsn6valer,quaquaillami- 

Nc€  obftat huic intcrpretationi,quod  tigare qucir ,  n  fpccics  ipfius  lcge  mora- 

Eroponarur  in  eadcm  nac  lcge  ahquid  h&diuinxnofucntdctcrmiiuuacdcH- 

onoris  cau/a  datum ,  ci  vcro  non  (bleat  nita.  Quod  fi  dch<iium  &  pccna  delidti  ci- 

honons  cau/aaLquid  dari ,  cuiob  dcli-  uiHsfucrir.dicendumcftprinapcmpof^ 

^madmilTunt  rcs  aufcrtur:nam  idcir-  iepoenam  in  tocu  ctiam  rcmitccre  j  cum 

coillic  dicitur,aliquid  honoris  caufada-  circa  lcgcm  ciuilcm  princcps  dilpcniarc 

ximi  ei ,  cui  ager  ob  crimcn  adetnpcus  c-  poflit  Lfin.C.de  JLL.ac  legcm  ciuilem  abro^ 

rat ,  quiacum  ob  crimcn  potuiftct  poH-  ^taevslcM  arg.U8.ff.de  LL. 
(cilbr  toto  agro  priuari  ,  ideo  quicquid       Quocirca  principi  padum,  quopro- 

ipfidarur,idcx  gratia  &  honorispnnci-  mifit  bcineroib  impunitatem,ndclidu 

pis  cau(a,non  aliqua  iufticia:  regula  co-  conftllusfucrit,lcruandumcft,  fideb^ita 

gcntc,datum,lucrum,nonpreauma:fti-  mcre  fucrit  ciuilcifin  natiuralc,  quiacft 

manduin  cft.  dc  rc  impodibih ,  atquc  ca,  quz  m  mana 

Potcft  ctiam  fic  intclligi  ifta  Ux  /j.  &  porellacc  prinapis  non  cft,  lcruan  non 

2uod  ctfi  ^er  aufcratiu:  poflcftbri ,  iu-  dcDcr;  cum  padum  dc  rc  impoilibili  nul- 

um  tamcn  prccium  domino  refunda-  husCnmomcnu^.to.Ldeinutil.fiiptiltt. 
•  ruriuxtailj.         qmb.cat^/iritLidqMe  fi-       Aliud  dicendumcft  fi  magiftrarus  iji- 

gnificare  vidctur  verbum  iftud  MODI-  fcrior  impunitatcm  focineroio  proimlc- 

C^M,  quod  &  ahas  iuftum ,  modcratum  rir,fi  crimcn  fucrit  cofeirus ,  illudque  de- 

Qu.^.    asquum,arquiualensfignificat:iraCicero  tcxcrit:nam  huuilmodi  padum  nccdc- 

jut  prih-        Q!*f      popul0,qtuqiu  cnm  patrtbm  bcri ,  nec  poile  reruari,cxpediiuin  eft.  £ft  , 

(eps pa-  gerttntur modica fitnto.  &  de  ienecb.  exerci'  liquidem  de  re  impoUibih  atquc  ca,quz 

Sitmquo  tattontbm  iit,modiciivtendum.  in  manu  &  potcftatc  promittcntis  non 

fatintro-     Sicquoquead  propolirum  nihilcon-  cft:  fadH  quippe  quxftio  in  arbirrio  cfl: 

fttmpU'  fevtLii.ff.de  ef/3.  Nam  ibi  bona  nonfli-  iudicantis  ,  pcrnar  vero  perfccutio  non 

mitatem  crunt  a  principe  fiibdiris  ex  plenitudine  eius  voluntad  mandatur ,  fcd  legis  au- 

fromit-  porcftatis  adempta,  led  ob  dehda  iplb-  doritaurclcruaruril/.  $.4.jf!  ad  Senatnsc, 

tft/er-    i^um  pubiicaa,vt  fiipra  docui  d.dij^.tjk  TurpiQ. 

Marete-  J^Itt.H.  Quin  Sc  ideo  talis  padio  obfcruaii 

mtatmf      Eft&hocinter  inri^  Dodotesadmo-  non  poieft,quia  publice  iniereft,delida 

dum  controucrfiun  ,  vtrumne  princeps  puniri  /.  Congruit.ff.de  offc.prafid  L  lotativ, 

pa^un3,quo  £iciDCiofe/fiu3»u»  deccgeii-  %.<i%9d  ilLcitt.ff.  defubL  &  ftd^^zdtz  m- 

tcm 
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Culus  ratio  h^c  eft  quod  iufiurandum 
debeat  habcre  comitcm  luftitiam  ,  nec 
exiftcre  dcbeac  iniquicacis  vinculum.  i. 
Qupd  id  confirmari  non  poiHt  ,  quod 
nullum  cft :  at  quod  contra  ius  pubhcum 
faAum  cft,  proinfeclo  habctur  d.Ls.C. 
dt  Itgtbm.  Oenique  quia  iftud  iufiuran- 
dum,  quod  in  tcrtij  ccdit  prariudicium 
nuUius  fit  momenti  c4p.qu4muu.de  paH. 
in  y(xr.pa(5lum  autem  illud,  quod  cft  con- 
tra  ius  publicum,  in  dctrimcntum  vcrgit 
pubUcum :  proinde  nuUius  crit  momcn- 
ci,  fed  vide  qua:  dixi  in  trailJt  iurk  authori. 
cdp.i.q.i. 

Ut.C.  Pa£him  priuatum  rurfiis  duplcx  cft : 
nam  vel  lurilgentium  eft,  vel  legicimum, 
fiue  ciuilc.  Padum  iurilgcntium  dici- 
tur  quod  origincm  habct  a  iurcgcntium, 
ncc  ab  illoconfirmatum,  (ed  approba- 
nim  duntaxat  &  rcceptum  eft :  quod  i-ur- 
fiisduplcx  cft.  Namaut  nudum  cft  at- 
qiie  in  conuentionis  tcrminis  acquicfcit, 
aut  cft  vcftituin,  quod  contradlus  dicicur 
l.?.prmc.&^  ^.feqq.ff.de  /)4<?.Ciuilc  paftura 
nirfus  duplex  cli  :  nam  aut  eft  vcftitum 
&  contradus  ciuilis  niincupatur  ar- 
gum.  ^.2.  lnslttut.de  iure  nat.  Gtnt.&ctutL 
Lexboc  iure.  ff.  de  iuHic.  &  iur.  aut  nu- 
dum  padlum  8c  in  Ijiecie  dicitur  legiti- 
mum :  ncc  cnim  vera  miiii  vidcmr  opi  - 
nio  Auchoris,  ftacucnris  omne  padlum 
legitimum  efle  conrridlum  &  omncm 
coniradhim  clTe  padum  lcgirimum :  hoc 
fiquidem  fiipra  m  thefi  1.  Liris  fuperque 
rcfucarum  fuit. 

1MJ>.  Ad  pa<^him  igicur  legitimum  refert 
Auchor  nofter  omnes  concradus&pa- 
dla  ,qua:  in  fpecie  dicuntur  legirima,  fed 
male :  quoniam  padhim  legitimum,  Au- 
thorc  Pauloin  d.LS.ff.de  pail.  illud  eft, 
.  quod  lcge  ahquaconfirniatum  eft  ad  hoc 
vradhonem  produceret  \  adeoquc  lcgis 
auxilio&adiumcnco  adbioncmuarit  d.L 
6.ff.depait.iZ(\ui  contradus  iurifgentium 
non  confirmantur  lege  ad  produccndam 
-  adionem  >  fcd  fua  rutura^tis  firmi  fiuu 


s  Thesis  II.  jj^ 

acvaUdaadadhonem  pariendam,ncco- 
pus  habent  legis  adiumcnto.  Qupdrca 
pa6b  legirima  dici  non  poirunt.vidc  quar 
dixi  fuprarAf/f  /.L/r.E. 

Padiporro  lcgitimi  (jjccics  cx  Icgc  ii. 
rabb.  rcperit  Cuiacius  p.id:um  quod  fic 
dc  mcmbro  nipto  his  vcrbis  ;5/  mtmbrum 
riiptttui  cum  eo  p4Cio,ta!io  efii},*:x  quo  pacl:o 
ipJb  iure  tollKiir  a£lio  dc  mcmbro  rupto, 
quod  &c  ad  prstorias  &  lcgis  Comelix 
iniuriarum  actioncs  porrectum  cft.  1. 
Padhim  quod  ccrta  raiioiie  dc  lirc  Hcbat : 
nam  iubct  lcx  i  i.tab. vbi  jracho  dc  lit e  ccr 
ta  quadam  rarionc  no  inierccllit,  caul  jin 
conijci  antemeridicmincorairio  autfo- 
xoLb.2.4d  Herenmum.  3.  Lex  duodecim 
rabb.  approbauit  pachoncmdc  furrofa- 
AimL^-i-i^ffde  pucl.  4. Lex  iz.ubb.pa- 
(fhoncm  dcinmru  confirmauit/.^r/i/.§. 
gu4d4m.ff.de  pa^.  qua  pachonc  coUitur  in- 
iuriarum  a<iho. 

Exiurcnouopa£lilegitimic\cmplum  Qu^ 
pracbet  illud  p.i<^ium,  quo  dos  akcui  pro-  '^otie 
milla  cft ,  fi  in  vxorcm  Jian ;  vcl  illam  Ju-  p^omifito 
xerii.  Fundamentum  hiii  ts  conlhniimt  /^'  paflu 
in  L^dexaciiofumC.dedot.promiff.  vbi  Ivw- ^'■'giti^^ii- 
pcratorcs  ad  dons  cxachoncm  nudam 
eciam  promiflionem  ac  nudum  padum 
fiifficereftacnunt:  quod  fi  itaquc  promif- 
fio  dotis,quxin  nudi  padh  terminis  con- 
fiftit,a<ttioncra  producit  atq;  Imperatorij 
conftituiionead  hoc  conhrmatur,  iequi- 
cur  infallibilitcr  quod  fit  pa<ilum  legiri- 
mum  4rg.L6ffuicp4{l. 

Sed  fi  res  diligentius  paulo  ccnfidcre- 
tur,manifcftum  euadet  ,quod  promiflio 
dotis  pa(!lum  lcgitimum  non  fic,  quod 
lcgis  adiumento  &  auxiiio  aclionem  pro- 
ducat,fi;d  conftabit  potius ,  quod  lic  con- 
traftus  innominatus  faao  vt  dcs,qucm  ik 
pa6to  lcgitimo  eiVc  diucrfifnmum,latis 
arguit  Ld.tunila  Ly.i.i.ff.depad.ctaiim  do 
tis  ifta  promiflio  litxm  in  Ic  conrmct  coit- 
ditioncm,  fi  nuptii  fijcrint  lccuta: :  pro- 
inde  fi  lecuta:  non  funt,dos  cxigi  ncquit : 
fm  lecutac  func,  padkio  amplius  nuda  non 
Yy  cft. 


Digitizcd  by  Google 


VoLVMINIS    1.  D 


cft.fed  fii£him  aliquid  cft.vt  quid  viciflim 
dccur ,  arq^  ica  padio ,  qux  ao  inicio  nud^i 
crat,  fiibicqucntc 'failo  implcmcncum 
capic  &:  cx  co  tcmpore  veftita  clTe  mcipit 
L^S.fflde  pad.vtdc  traif.de  paSl.c.2.q.S^ 

lUiid  vero  controucrlum  cftanne 
l.6.C.de dotit  promijf.  pcv  Lvnic.C.de  ret  v- 
xor.aiitone.  iubUta  lit  ?  £t  videcur  prima 
froncc  hoc  affirmandum  •,  quandoqui- 
dcm  diil.  l.  vnud.  Ctd.  de  rei  vxor.  A£t.  cft« 
noua  &  poftcrior  dtll.  l.  6.  vt  cx  inkri- 
piionc  &  lublcnptionc  apparct :  coue- 
ujr  autcm  iiulla/.  wj/f.  vtomncsdotcs 
polfiiit  pcr  actioncm  ex  ftipulacu  exigi 
quaii  racica  fidlaquc  ftipulacione  prlo- 
millx  vidcautur  ,  adeoquc  non  am- 
plms  cx  nuda  promilliLone  vel  ex  con- 
crat^u  innominaco  exigi  intelligan- 
uir. 

Sed  vcrior  cft  ientcntia  concraria,quod 
&hodiedotes  promilljc  non  ex  ftipula- 
cuat^ione,  lcd  adionc  ptarfcnptis  vcr- 
bis  cxigantur .  non  obftantc  wj/c.ifta 
nquidcm  loquinirdc  adione  vxori,  Ib- 
luto  matrimonio  aducrfus  maritmT»  com 
pctcntc:  ac  d.Lad  exaciienent  e.  loquitur 
dc  aiiiionc ,  qux  compecit  viro  de  dotc 
libi  promiilaexigenda  Pacti  uifuper  legi- 
timi  cxeniplum  excare  opmantut  indo- 
nationequaeconfttcncioncCxfarea  con- 
firmatacftadhoc,  vra»5tioncm  producc- 
rec  Lfi  quu  at^entum.Cde  donat. 

Ncque  illorum  opinioucm  vcrara  ef- 
fe  cxifUmo  ,  qui  ftacuunr ,  doiutioncm 
cilc  modum  acquucndi  doininiu.i.  QuJa 
dominium  per  cradicioncm ,  qiLr  fublc- 
quicur  perfctiam  donacioncm ,  nccpars 
ipliuseft  '^.2.!.dedonur.  rransfenur  ^.per 
tradittoneni  lnsl.de  rer.dMiften.  2-  Quiado- 
nano  pcrficicur  nuda  voluntatcadcoque 
eftconuencio  Li.ff.de pael.  atquiconuen- 
lionibus  rerum  dominu  non  transfe- 
runtur C.  de  palt.Lj  ff.de olilt^at. 
Quia  deniquc  ratione  etfcctu!»  donario 
€Uin  cm.itioui-  vcnditione  comparatur 
iu.d.ii  id.dt  dwat.  at-^^ui  cmptioiiis  vciidi- 
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tionis  cftcdusnon  eft  domini|  ccanslati0i> 
igicur  nec  donationis^ 

Multo  minufffiibfirribendumcxi/bmo 
iliorum  opinioni,qui  donanonem  ftacu- 
unt  cllc  contra(ium,quoni.un  mtcr  con- 
tractusnoii  rcfi:rtur  a  luibmano  in  lnfiit. 
vbitamcpcrfcdamproponit  (pccicrum 
contradus  cnumcrationcm. 

Et  quanquam  pro  vtraq;  h.-ic  opinione 
dcfcndcnda  ipeciofaadmodum  adducan 
turargumcnta,quib.  cuinccrc  conantur,. 
donationem  intcr  viuos  t llc  vcl  modum 
acquirendi  dominium,v  cl  conrrac'tu,iIhs 
tamcn  vniucrfis  fpcro  a  inc  lanbfattu  clle 
intcatfbuumco  dtpa£Lc.2.q.g. 

Padi  porro  lcgitimi  fpcciem  confti- 
tuit  Autor  nofter  fcw^/rrtrir>»,proptcrcaq> 
cum  nudum  fic  padum,  .uq;  cx  lcgis  con 
firmanonc  adUonem  pariat,  idcop;idima 
leginmumdid  arg.L6.ff.de pall. 

Confirmarum  autemcfthoc  p.idtum 
cdiito  prxtoris  Li.ff.de  confiituta  pecuma. 
Ratioautcm,qux  prxtorcm  mouic  vcad 
adhonem  produccnda  padumiftud  nu- 
dumcon6rmarec,hxceft,quod  grauefic 
&:  contra  n.ituralem  xq jicatcm  gcmina- 
tam  coutra<5tus  hdcm  lallcrc.^A/. 

Adpadumprqtcrcanudumlcgicimu,  '^l 
redtcquoqirefermr  conuencio,  qua  hy-  ^"P'*^" 
pothccainrcimmobiliconftituitur,nam  9""  '"J^ 
&  hoc  patlum  prxtor  confirmat  adpeo- 
ducendam.ictioncm:quadcrc  textus  eft  *7iP*'*'" 
cxprcifus  .ntquc  dilucidus  in  Ltp.^.2. ff.de  '*'"*fl'' 
pa&.fic  cnim  illic  Paulus-,  dc  pignorc  mrc  ^*"'*"^'™ 
honorario  nafiucur  padto  adtio ;  &  Impp.  ^'Z'^^^- 
in  L2^.C.deptgnorA\oc  pactum  iurifilidtio- 
nem,hoc  eft ,  cdidum  pcxcoris  cucri  at- 
queconfirmaix-  aiunc. 

Hocaiiccm  p.idlum  a  contrathi  pigno 
risplurlmmiidjifrcrc:  fiquidcm  pigiioris 
contradus  rei  traditionem  defiderat,ncc 
prius  cenletur  perfedtus ,  quam  fi  rcs  pi- 
cuori  obhgatamcrittraditxat  padu.quo 
liypothcca  conftituirur ,  nudo  confcufu 
perfiatur  i  quo  pcrtinet  Li.ff.de  ptgnuiB,\n 
qua  VJpiaiius  :  pJ^ntu^i,(Qntrabftur  non 

/oU. 
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JHttrdMtioHe./edetUmtnuUconuemiont.  eti.un  illud  pa£lum  qno  vfiirx  fuiu  ^^- An  palB 

Nalcitur  autem cx  huiufinodipa^ha ,  gcntario  promilTi,vt&:padum,quo  v- 

Don  vt  Cuiacius  &  alij  Dd.inepcc  fcribuc»  iura:  viin,olci ,  frumcnu  &c.  promicrun-  ar^^^^imo 

a<5tioquafiSeruiana:quoniama£hoScr-  tur:  ha:cquippep.i(tbnudaclll' conitat  pr-Oaik 

uiana  &  quafi-feruiana  in  rcm  fijnc  %.item  cx  Ui.C.ii  vfur.  &  NoutU.ij^.    tamcn  pa-  fif  /, ,;{[. 

SermMUtLile a3.A£tiov<:toin icmtxoWii'  rere  adioncm  ibidcin  cxprcirc  diu>oai-'^fla;/i) 

gacione  & conucntione  non  nafacur  tur :  atqui  pacta  luida  achoncm  non  na- 

l»/?.<i^4^.reddacuraduerfi]seii,quinullo  ti\ii\x  17.^.5. ff.de  ^4<7.nifi  fintlegicuna  <i.l. 

iurenobisobligacuscft:  accedicquoda-  S.eod.  ttt. 

£tio  in  pcrfijnam  pcrpecuo  (equacur  per-      Addequodhjccpa^hiprardidis  Impp. 

(bnamexconcra^velpa£to  obligacam,  coufticutiombus  confirnuraJint  ad  pro- 

ciufilcmquc  hercdes ;  a<Slio  vcro  m  rcm  duandam  actionem:  atq  v  ':a  ^^*- 

(equaturrcipolTeltbremrf.§./.il^/.jf!<fcr*r.  fiMu,e.ilegitim.i  diciintur  ^s^J  /v.  iv.i  JniiO 

W»wi»f<tr.proindecuma<^liohypothecaria,  non  obftaiitibus,  rcciiicndam  J  v^ftimo 

(cu  (eruiana,aut  quallSeruiana  poflcrtbrc  Authoris  fi:ntentiam,ncgantis  ifth<tc  pa- 

qucmcunque  (cquaturii.$.irrM5«r«(i4M.  £ba  lcgitima  eile  :  quod  cnim  acliones 

idcirco  non  cft  adtio  in  perfbnam,quai  ex  pariunt  id  non  ex  co  dcfcc/idir,  quoc^  fint 

conucntione  defirendat,  fed  a<5tio  in  rem.  conftitutionc  alicuius  crflcti  lc»:tima , 

Vcrioricaq,  eftfi:ntcncia,quodcx  pa<So  (edquia  contcaclui  mutiu  iint  in  conti-  • 

ifto,qao  placct ,  vt  debitoris  fundus  crc-  ncnti adic(fti :  p.iita  vcro  mida ,  ni  conn- 

diti  nominc  pignori  obligatus  fit ,  qaoad  nenti  contra<ftibus  appofita,  attioncin 

pecunia  ialuacur,non  naicacur  hypochc-  producunc  LT.^.S.fflde pad.L  !eilj.f.  de  reh. 

carb,  (cd  a<5ho  ex  lcgc.  credu . 
QojCij     Malepadtis  lcgitimisannumcratvul-       Etquanquam  .iliaspactumvuirariiim  ~ 

An  lufiu-  go  I V  S I V  R  A  N  D  V  M.quoniam  iuf-  non  poilit  adijci  mutuo     .idicclum  <:^: 

ri</jw»y?if  lurandum  noncftnudumpadu  icdqiu-  nonmiit  Li  C.de  v/itr^:  m  pro;  jic>:s  ta- 

pM^ii  /f-fi-confra<ilus:fifiliusf.  iudurandum  de-  mcn  pactis  vlurarijs  fincularc  lioc  cft, 

^ttimuf  tulcnt&iuratumfit.depccuhodanJaeft  quod  mufjo  cum  c.foctu  apponi  quc-  ^ 

a£tio,quifi  contnuium  fit ,  oit  Vlpianus  ant. 

in  Lj.^.i.ff.depecalio.  Nec  .id  rcm  fiicir  (\i\od  videantur 

Nccobftatquodluiiurandum  dicitur  Impp.conftjtutionibus  ad  .Tctioncmpa- 

(pecics  rran(a£tionis  L2.ff.de iuretur.  nam  ricndam  conHrmata  ,  lum  icicndum 

cxindc maic infcrtur.quod fit pa£tum lc-  cft,  nonprotenus  lcgicimu:np.\ctum il- 

gitimum,duplicidccau(a  ,  primo.quia  lud  appelbiuuim  cllc  dc  cuius  tficcai 

lufiurandum  diciturfpccicra  traniadio-  Imperator  aliquis  rclcripCt  :  al;o'.]M:ii 

nis  contincre  ratione  cffc(5his ,  quodlci-  hodic  infinita  ellcnt  pa<5b  lcgitima:  lcd 

licet  iurciurando  arqucacquc  cranla<aio-  ncccllanum  eft,  vc  relcripco  exprclle  iu- 

re  lices  dccidancur  :  vndc  non  dicitur,  bcancur  vim  arquc  robur  obliganJi  a- 

quodlufiurandum  ficlpccies  cranla<ttio-  <Stionemqucproduccndi  h.ibcic :  .itqui  >. 

nis  ;fed quodjjvecian  tranIa<^honis  con-  nihilcalcin.icldudtisco:iftuarionibusre- 

tineac.    Deindc  quia  praefupponiciu:  pcriturj  fi^dlmpcrarores  fimpluirei  dc- 

tranfiuftioncm  crte  nudum  pa<itum.  At  clarnnt,  quod  pa<±i  ilb  vigoid-»!  habe- 

quod  (cmper  &  indjftin<^te  fit  contra-  ant,vi  ncmpe  iftius  ncgocij ,  cui  ac:c- 

.&.\\s\\\  feq.dijputtt.tbefi  i.Ut.d.  peripicuc  dunt.Etc^uodh9clcntciunvcr.ilic,eu  t)- 

_    ^    oftcndetm:.  .  cit  ciarillmie  </.  iVij.vf//,  j/J.  in  v.rbiiillis: 

QSS**''*     Kcfcrunt  dcniquc  ad  pa(3a  lcgiiima  Si  fActa  vero  adfcnptu  (ini  ,  /;/////  for- 

Ty    i  tturt:  ^ 
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VOLVMINIS    L  D 

mjimacreguljm  dMmr  contraflui.JiniuleX' 
inde  nifcrMurexailio  i  qua:  liaud  obfcurc 
llgiiificuic  quod  padtum  vfurarium ,  quo 
aigcntano  vlura:  proniilla:  liuu ,  adtio- 
ncni  producit  quaiido  conrracliii  adfcri- 
ptuin ,  (ln  '.pi^i^^-iim  cft,  pluradixi in  d. 
trjcl.de ,  •  r 

Ilhid  pollrcmo  flipra  rcfutatum  fuic, 
quod  rubijcit  Aiithor,padtam,ncmpc  le- 
ptimum,  qiutcnus  caul.im  habeat,ob 
quam  a  lcgiC  confirmatur,  cllc  cotradlum 
co  qn.ui  nuer  contradum  &  dclidlum 
no  dciur  mcdiHm.cx  ijuo  adio  nafci  pol- 
fit,§.j./»j/?.</f  4(5.conirarmm  cnim  euidcn 
rcriv  lucuIciicilTimc  dcmonrtratum  fiuc, 
lub;/;«yJ  !.//;.£. 

KESOIVMO  TUESIS 
IERTIjE. 

PA<fhim  porro  in  fpccic  Cic  di£him,  cft 
vclcxprcllum,  vcliacitum:  itaenim 
Paulus  in  L2.ff.de pail.hT^osix  conueni- 
re  pollc  vd  rc  jvcl  ner  cpiftolam ,  vel  pcr 
nuncium  intcr  ablcntes  quoq;  pofIc,{ed 
criam  tacite  confcndi  conucnire  intclli- 
gitur.  Exprcllum  pa6himdiaturillud,in 
qu  j  confcnfiis  cft  cxprclliis,Koc  cll,litc- 
risvelvcrbis  ficnificauis. 

Q..  r       Sedvtrumctiampervnius  mtcrroM- 
Uiri.iy  .        «  ,    •      V     /-  r 
An"  fiS  ^  altcaus  relponlioncm  cxprel- 

itirerr-igd 


JJt.A. 


Affirmat  Vlpianus  xnl.y.^quod  fere.12. 
rh-^er»&  f-dc  pan.quodfirenouijfmaparte  pttciorum 
re^en''o  'f-ifoltf^ifi^^hrogAUtt^Titius.fffop^ndit  Ma- 
r    ^i^j  h*c  verba  non  modo  padionu  loco  rei  tpi- 
^iti     untur  fedetiam fttpuUtionUtmoqut  ex ftrpu- 
latu  rufdtur  aciio,  nifi contrjrtum  (pei  laliter 
proltetiir,  qttod  non  animo fiipulat.ttHtii  ho.  fa- 
Sum  eff.fed  tuntum  pjctftentititn. 

Quibus  vcrbis  apertc  fisjnificitur  , 
quod&pa^ho  nuda  ficri  poilit  pcr  in- 
terrogationcm  &  relponfioncm  ;  in 
dubio  t.imcn  conucntio  ,  inccrrcga- 
tionc  &  relponfione  fa(5ia  ,  ftipubcio 
cflc  prjcfumacur,  mfi  conftct  nonaiii- 


ISPVTATIONIS  VL 

moftipulandi,  fcd  paciicendi  diintaxat 
adhibitam  fiuirc  iiuerrogationem.  Nec 
obftat ,  quod  uucrrogatio  8c  refponfia 
fiiitforma  Ihpuktionispropria:  ctcnim 
non  quacuis  mtcrrogario  &  reljxjnfio  fii- 
dt  ftipulationem,  fed  folennis  mterroga- 
rio  &ic(ponfio,vt  nempc  mtcr  pr^ftntcs 
fiat,  prxccdente  inrcrrogationc  &  fiiblc- 
qucntc  rcfponfione,idquc  nullo  cxtra- 
neo  aclu  intcrucniente,qualis  interroga- 
tio  &:refponfio  in  paclis  non  dcfideratur 
arg.L2.&feq.ff,  de paH.  fed  nec  fola  intcr- 
rogatio  (Sc  rclponfio  folcnni?  t^cit  ftipu- 
brionem:  (cd  &  ammu«.  ftipulandi  requi- 
duir^hoc  cft,  ddidcratur  ,vt  intcrrogatio- 
&  rdponfio  animo  ftipul.uidi  fiicrint 
fadU*. 

Cqtcrum in  dubio  iiuerrogario lolcn- 
nis  &  rcfponfio  congrua  fublequcns  fti- 
pulationcm  conftitucrc  pra:finruntur: 
cum  m  dubio  foleat  pro  validiori  adu 
prxfuJTii  L}.f.  de  tmlit.tefi.  non  obftaiue 
CD ,  quod  pro  dcbitoic  atque  pro  hbcr.i- 
tionc  prxlumi  debeat:  cnmlempcr  rco 
plus  faucrc  dcbcamus ,  quam  adori  L^S. 
ff.de re  iudic.LiiS.de  regul.  tur.  6c  pronio- 
rcs  clfc dcbcamus  ad  hbcrandum,  qnam 
adcondcmiiandiim  L.irrianus  4-7.ff.de  ok- 
ligut.  &  jcl.  hur.c  enim  priiumptio- 
ncm  fortior  pra;lun:ptio  cdit ,  qux  fii- 
mitur  cumcxeo,quod  intcrrog.atio  (b- 
icnnis  fit  forma  fubftantialis  ftipulatio- 
nis :  tum  ctiam  exindc ,  quod  omnibus 
fercin  ncgorijscJim  mons  fiictit  ftipU' 
lationcm  lubijcerc  L^.verft.  conuentiona- 
lts.ff.de  virb.oblig.ft.  tum  dcnique  quia 
pro  a:lu  foiriori  ac  vahdiori  i^rxTunu 
iolct. 

Quin  &  intcr  aWenrcs  ficri  potcft  pa- 
dhim  cxprellum  mediante  &  intcrcc- 
dcntc  cpiftoLi  vcl  inttmuncio  diB.l  21. 
ncc  rcfcrt  vtrum  pacilcentes  ipfi  (criple- 
riiu  cpjftolam  fuamanu,an  vcroabalio 
fi:riptam  fubfcriplermt  :  fi  quidcm  fiib- 
fcr ipuo  Epiftolar  ita  jprariudicai  fcribcnti 

ac 


Qu.  i€. 
An&qU9 
modo  pa 
tptftoUm 
(OHtraba 
turpa^u 
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De    PACTis    Thesis    III.  3J7 

acfitotam  £piftolam(tu  vaaaa  iciipnf-  conllac  vcnconccachis  jflucexprellu&ts 
ftt  fiicric,  liue  cadros :  faocvecoqaafideiin- 

Nam  qttodpttiafiinc/cribereinftni-  proprij  concradtus. 

mcntum  propria  manu ,  8c  ab  alio  (cri-      Tadcum  itaq;  pa6him  fit  taciro  con- 

pcum  fublcribere ,  atque  ex  vtroque  pa-  (enfu.  Exemplum  taciti  padti  eft  m  indu- 

ricec  quis  obligecur ,  euindc  primo  cexc*  dis ,  iuue^  &  iilatis  in  przdiu  vrbanu: 

in  iJJi^hkttmr.empt.y\:a  emprio  in  (cri-  fi  eniminquilinus  h.e.  conduftor  pnedij 

pt!S  c6tradfci,pcrfici  dicitur,  li  inftrumc-  vrbani,rcs  quafdam induxcrit,  inuexerit 

taiiatveliprorum  coiuraheiiriiHH  maiui  &  intulecic  iii  pra-diumvrbanu,  ficvtibi 

conicripca,vcl  ab  alio  iaipu,icd  a  cutra-  linc j  iatcUigiau:  hoc  ipib  coionus caciie 

hendbos fiibicripca.Idemq;  coUigitur  cx  res  iftas'dointnQcdiii  pro  mcrcede obli- 

lAt»^.i.CJi  teHMUHt*  vbi  icripuo  8c  (ub-  gaiTe  Sc  oppigneralle;  exprefs u  hoc  eft  in 

(criprio  ccftamcri  itidem  xquiparantur,  1.4^  ff.  defAil.  vbi  Paulus  Jrmaic,  fuU con- 

eundemqi  eiicdum  liabere  aileruncur.  uauunej  etutatue  valetit., fUctt  in  vrLuiU 

Etracio hiiiii&  obfimajniiiiiiiedkfi*  bMutmlk  hriikJnau^iUaupignon ep 

qindem  qui  inftrumencum  fiibicribibi»-  ktdtm,  etiamfi  wMmmitutm  1  enueaerit. 

manu  (iia  &  fubfcriprione  reftatur,o-  Idemq.Iuftin.cofirmatin^.Irf^fraw»* 

mnia qua:cunque  in  ifto  ijiftrumenco  li^(U€^.SerutAna\na^mcns,(xpetumquie 

(ccipaiunciie  probareacncahabereuo»*  dtntmt^kni ,  qud  pigneritiurepr^mtntA 

gKmMfi^ex  argemarifs  $.  /. verh.fHbfcri-  fitttJieiteiuntur,^ccnoiimLM.i>&4^,.. 

bere ff.  de  edend.  leg.  ft ergo  §.  dotii ff.  de ture  in qmb  caufpign.tac.contrab. 
dot.  d.  L  Cum  untiquttas  $ .  Cum  autem  C.  de      Vccum  vcio.cadcum  iiocpigaus  con*  Q% 

tefim.  L  a6.  $.  chrjfogonus ff.  de verb.  M-  ftitnatiirin reb*kftadioIb  inmiifiBu c5-  ^fitf^ 

ggt.  du(ShiilJaris,anverocxpriuilcgiofiippe-  ttxBudro 

Qund  tamen  fecus  cfl  fi  fabrcribitin-  lcx  ftudioibru  a  tacicohocpignore  (ir  un  forumu* 

ftrumencum,  vc  ccftis,  quoniam  cunc  no  munis quxftio  eft  no  pcrinde  expedua.  •  . 
fiibicribicanimoc5renriendi  ieuappro-  Picnq;camcineade(cendunctenten-^''*f 

boAdiiccipcuram ,  (edanimoceftificandi  ria, quodin  fuppelledileiibfiuiaftudio- 1''''! 

duntnac  de  hac  icriptura,quod  fucric  ab  Ibrum  ticiium  hoc  pignus  non  coftitua-  ffduat4- 

eo.cuius  voluntas  ifta  fcripruraexplica-  tur.idq;  cxtorquerecon.inrurcxi<i/f/»c»/.  ^'^"^ 

uxt^toft:ibidr^.LjjfffJefignorui&.  bAbna.C.nefUutfrtf4tjej\hi  cauctjir,ftu- 

jE«r.B;      Tadtttmpaftom,  im^oit  Aoter,  ex  diofi>seoinloco>  vbiftadiocu.cau&cd-  ''"^"'^ 

Qg.  17.  preefiimpavoluntaMpaciicenttumpro>  morScurfccurc  habicare  debcKe:atparii, 

Tscuum  ncifci,malim  exvoluntacetacirarconfcn-  aiunt,fccurc  habicant  illi,  quorumrcscx 

fsSum  ^us  iiquidem prxiumpcus  a  caacopluri-  iblamdui^oi\c  in  iKibitacionem  condu-; 

fMHM^tf  nnnndi^ctrnamoonienfiiscacieasve'.  Aam,pignoriobIigancuc; 
jlhtfbi- [^^i'>-ftcon{enfiis:pr2fiimptusvcrocon-      1.  Accedic<|»  nnnqua  obligadonc& 

fgfi      icnlus  non  itcm ,  ninc  vcri  conrra6his&  oppigncratione  gcnerali  rcrucontinca- 

qoaficoncradusnon  diTcernunturcon-  curea,  qux  verilmiiieeftali^uc  obliga- 

lenfiitadco&expieflb :  quafi  hoc  iianc  cunimncmiiiiflei  Acqui  venfimitenon  ^ 

conccadhis  vcri  j  illoaiKem  quafi  Seim-  cft  >  ftudiofiun  fiiS  fiippdlcdilem  libc»* 

!)roprij  contraftus ;  ciim  l^-  tacito  con-  riam  l^iecialiter  8c  cxprcifc  oblii;:itunmi 

cnm  emprio  &  vcndrrio ,  ucmq,  pigniis  circ ;  crgo  non  cotinctur  cxprellaoblica- 

&  iocario  condudto  cclcbreutur ,  vt  luo  tionc  generali.  £c  conicquencer  mulco 

ioco  vberius  demonfttabicar,  ied  diicer-  iiiinusc6dneciir tadca  oppigneiatione. 
jumcar  confenfii  vooacptiefiuDpKRiUo    |.Facttimcinprimis  quoq^/1  Execmmt. 

Yy  5  fMm. 
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558  V  O  LVMINl»  L  DlSPVTATXOMlS  VI. 

7MmAttthent.fe^C.qu*mfiffior.  vbi  voledaiucmnullapotdl  in^rritmucii. 
non  obligantur  p^non  inftnimenca  ad      SiccciaiTt  non  adiierfacui  fecundum: 

agriculruram  neceir^ria:  nc  igncultura  natn concellb eo ,  quodfuppcllexlibra- 

Rcipublic  adraodum  nccclUna,maxi-  rianoncantineaturobiigaaonegenera- 

mo  cura  R.cipubL  decriracnco  irapedia-  U  Kcura :  ponaraus  euara  quodcxpreisa  • 

mr. Acquiifaidialiranniai libcrakanoa  .inbipignu6locumnonhaDcac(quodtft- 

minusvtilia&ncccflariaReipublic.efle,  meiilccus  iefe  habcrcraanifcftilEmura 

ncmo  cft ,  qui  negare  poflic :  qnocirca  eft )  mdc  taracn  non  Hrt^uirur  quod  taci- 

nec  fuppclicx  libraria  (hidio(brura  caci-  cupugnu&nonpoffic  lu  luppclleclilc  ftit- 

leobligatur  pignoii»  aeftodk  libeta*  dioioramconftinii:aiminiiltafieripec> 

liamaximo cum ReipubUc.deniiliemo  mitcantur  tadcc ,  quic  exprefle  fieri  pro- 

.iropcdiantur.  lnhcntur,  L  Ixprt^A  icR.lur.  fed  can>  *  - 

Cxcccumcciilucc  icnccncu  videaiur  prcila  voiuncacc  6l  conleniupoiEcobli- 

admodumcfle  &aoiabilit>c.hnmanirar  gariitippdlexftiididfi,oirmmid£ndca 

ciadraodnm-conncniens,  veKeorcamen  ipfius  voiuntace  (icri  podec •  nufldmedi 

Vtlubiiftercnon  poflk.  nu!b  lcx ,  nulla  Imperatoris  confticiicio 

Reguk  liquidera  eft,  quod  res  inqui-  obllec  quo  ininus  id  tieri  qu  eaL 
liniiQ  poediimi  vcboLnum  indudhe  loca-      Non  adner&or  deniq;  quod  inftcu- 

ColripcomerccdeobIigenciirdbC#.4.4<i-  mencarufticanon  oppigncrcncur  tacicc 

rmSrraz^nj:  Ab  hacautcm  regulp  iiul-  r.c  quid  dctnmeiici  c.ipiat  Rtlpubhca. 

Eiaracxapicuiiuppeliexlludioioruiuii-  Kciji.  Namcx  co  nonicquitundequo- 

£aria:acquodnommacimaiiqiieexprcf^  que  obcinere  in  fuppcUedile  libnuria; 

jeexcepcura  nonrepecicur,idiubregula  cum  priuilegia  &  iura  exorlMtatnciaftri' 

condncri intcliigituc.  dillimc  linr mtclligcnd.i ,  nec  cijrcdian- 

Acccdit  quodpriuiicgia,  vtpotcmra  curfxr  oiusautrcsjquibu!,  lujucgnlii- 

exorb;tanna,non  prariiuiuntur^ed  pro-  cuta  Cfc  mdulca  <i.fed & ^uo  > pnncipLlnjl  de 

bari  debeahc :  proindc  cum  nuUo  textu  mjn*tmr.gemj&ai^  At»inquiS|vbi  cadc 

iurii  luppcllcx  ftiidioiorum  munita  hoc  r.i:io,ibi quoqcie eadcm  cft iuris  dilpoll- 

pruulcgio  probctur,  quod  ncmpc  c.\cuc  tio:  \->.]ui  c.iLkm  cil  rario  inflrumcntoru 

iion  obligccur  doramo  rauldui  m  quod  agcicuicurar&liippclicchhsUbcarix  ,  vc 

condu^umaftudiolbftticinduda»  uon  expr(di^conftac.PnMndeeademquo- 

praelumecur  huiuiiuodi  priuilegium .  quc  in  iliis  crit  iuris  dilpofido. 

Necobftatprimo  Auihenriuh.:'fnA.C.       Scddxiomailhid,vnicadcm  ratiocft, 

HejUtmprepAtre.  liquidcm  ui  ea  mi  quic  -  ibi  quoquc  idcm  lusobiuiet.non  proce- 

quamconcinear,  quod  huicfententtse  dicinexocbitantibus  ilngularibus&co- 

patiocinaripoflic  Neclequitttcftudioli  cra  iutis  commun»  tc^olas  introdu-» 

dcbcnciccureliabitarecoinloooipinQUO  ^s:namouT  contra rationcmiurisco- 

ftudiorum  cauix  vcrloncur.  Ei^ ipforu  muius iunc  mgrududa  &  recepu >  ca  ne 

fuppellexnonpocefttacitepi^onobli-  quideexidendtaeecacionisadconieque- 

gari:  huc  enim  ftcuncasiftamiuimeipc-  riam  porriguntur extcnnoneq,admiccuc. 

Clar,  lcdco  (alcem  pettincc ,  ncqinillis  Lquod (0ntr4.Jf.de R.  lur.Lquodvero.ff.de le-  Qu. 

ab  iiorainibus.viiiliimis  inferacur  mtu-  gtb.  Acquidde  rcbus  minorum  luie cu-  Attremi 

ria:atininria  iUisnuUa  infercur  quando  racons  confcnfu  vci  cucoris  anioritate  ntrumu 

eKindudhoneiuppeUedilisrcseorura  ta  indu6Us,dicendumf  '       ojtf  «Mi- 

i  itcobli^^anrurpignori,  vcquod  pi^^niis       Ncq.uAucor  noftcrinillis  pignusta-  getMr  fi- 

ipiormn  laan  voiuntacc  £onilicutfus:  ocura  icu  hypochecam  fionibiui  poiTe.  gnori,fi 
...  '        "  f  un  1»  ^iulm 
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g»wra5i?iFiiiidaraentum  huius  aflertionis  prarci-  Communis  fcrc  eft  reiitctia  inter^p. 

fiurint    P«iiim  in  eoconfiltit ,  quod  nunikfli  &  quod  induda,  iiiueaa  Ik  ilLxta  in  praraiu 

auUa*  ?  cxpcditiiurisfit.  quod  minoc,  nequidc  rurtiaim  condu»fhim  nonoblij;cturiufi 

cx  conwuau  6c  conreniu  cxpreflo  obli-  expreircde  oppij;ncrandis  ilhsconucnc- 

gotur  line  tutoris  autorirate  vel  c.trato-  rit:tum  quod  Ncrati*  in  U.pn  tiuibxMC 

nscolcfu/i.  C.demmtegr.rtftit.mmiMr.  pign.velhjpotk  fjf/r.apcrtecomlituitdi^- 

igitur  multo  minus  cx  conlcnfu  tacito,  ^erentiam  mtcr  iiidudVa  in  pra?dium  vr- 

•           tacitaquc  conucntione  obUgan  qucat;  banum  &induaa in  pra:dium  nifticum, 

ciunnuiorvideacur  clle \ iscxprefli,qua  flcutiJlatacitcobligcncur,  harcvtro  non 

irem.  Tumquod  iiiprirdiisrufticisiatis 

Scd  quominus  fubkribam  fcnteinix  vidcatur  cauiu  locatori  dc  mcrccde  ftu- 

huicAutoribfiiat  quodnullalcge,nulla  aibusmprxdiorufticon,itis,qiu  tacitc 

Imperatoris  conftitutione  res  minorum  lunt ipfi  pro  mcrccde obligati  /.7  pr.f  m 

ab  hoc  uato  pignore  cxapiantur  :  at  qu,b.  uufpign.  Tum  dcniq\ic  quia  in  1 4* 

quodexceptum  noneft,  id  liib  rcgula  fdepaa.&^.  ItemSeruutnalnft.  deatt.  ex- 

contmenintelkgiiur.  prclleftatuitur,invrbanis  habitatiomb' 

Idcm  quoquecuincit  i  j.  $.  i.ff.deReb.  (ocandis  inuedb,  illata  pignori  clfc  loca- 

tcr.  namdlic  Vlpianus  expreirc  confti-  tori etiam fi nihildeeoc6«cr.cnt;cx c-juo 

tuit ,  vt  iudicialc  &  pritoriura  pignus  colligcndum  videtur ,  quod  in  indudis 

m  rebus  pupillanbus  conftitui  poflit,  in  prxdium  rufticum  contrarium  obti- 

quia  ifta  pignora  fiue  obligationes  & a-  neat,  adcoque  vt  ifta  oppigncrcntur ,  ex- 

henationcs  non  cx  tutons  &  curato-  prcflaconucntiorcqmratur. 

ns  voluntatc  fiant ,  fcd  ex  magiftratus  Cxterum  hxc  lentcntia  fuftinen  non 

autoritatc :  proindc  etiam  m  rcbus  mi-  potcft :  cuidentiflTimis  fiquidem  itins  fii- 

.  norum  hoc  tacitum  p^gnus  contrahi-  dameiuis  dcmonftrari  poteft  indufta, 

tur ,  quoniam  non  dclccndi:  cx  vo-  inuctta  &  ilJata  in  praedmm  rufti- 

luntate  tutoris  vci  curatoris,  fcdex  vo-  cum  non  mmus  taatc  pi^non  obligari  • 

luntate lcgis.  atquc indudtainuedka&  itlata  in  prardiij 

Qupcirca  cum  hic  diucrfa  flt  racio  vrbanum,  fi  modofaentcdominotuc- 

taciti  &  exprefli  padi,  non  valet  ar.  rinrinduda,inuc6ta&illara. 

gumenrum  ab  exprciro  ad  tacitum  de-  Probat  hoc  l.s  ff.mqutb.caufptgn  euincit 

dudhrni :  vt  taceam  quod  fepe  qui  ex-  idc  Ls.C.de  /of  jro.eodcmq,  f acit  i7.pr.ff in 

prclla  nonAralcnt ,  tacitc  vaJerc  debeant,  qtali.tMif.&c  dcniq;  omnium  ciiidccillimc 

vidc  d.c.2.q  16.  fcntcntiam  hanc  probac./.^«.C.M  /  iit. 

Vnde  etiamnonobftanti/.^iwm^t-  Qu?'""^  fuiid;mKnta,ctfidiircntic- 

gnor.  l.fin.C.de legit.tut.l.2o.C.deadmm.tut.  tes  vanis  rationibus  cludcrc  concntur, 

qua:  dc  cxpreila  oppignorarione  rerum  ea  tamcn  eius  clle  roboris ,  vt  ratiombu& 

minoris loquijtur, illaqi flhdta&prolii-  iftis,  quantnmuis  fubtilitcr  cxcogitatis, 

bitacflcprobat,  q>adpropofitumacc6-  fubucrti  ncquaquam  pofllnt ,  Iblide  de- 

Qu.  i<3.  modari  non  poifcjmodo  oftendimus.  iTmftfaui  in  d.  tr.t{l:depait.  c.j.q  /wvbi  co- 

dtt  mdu^     Vtrum  pono  in  rebus  indudis&  illa-  trariis  quoq;  fiindamcntis  latisKidiu  cft. 

3a  mprd  tis  in  prxdium  rufticum  conflmihter  ta-  Almd  wciri  padi  dc  non  pcrendo  cx-  Qu.ii. 

dinm  rU'  citumconftituatur pignus,ytdercbusin  cmplum  cft  cum  dcbitori  Chirographu  Anrtddi- 

ftieu  t»  prardium  vrbanum  mdudis,  hadenus  a  crcditorc  rcdditur ,  iifquoipfcibi^mi-  tioChfr»- 

tite  abltr-  didum  fiiit.^^Scrupulo&concroucrfia no  hi  obligatus er it:nam  hoc ipfo  intercrc-  grjpb  tn 

getur  ^'-carct-  ditorcm  &  dcbiiorchicfadu  intcUigi-  cttu  mdu- 
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tur  nc  crcditor  dcbitum jpeiat,  fcd  vt  re-  bitoribus  «pre  (Te  legata,idcirco  mlrum 

niiiluxn  ht  acdicon  pigti  .Paulus;  Bt  ideo  non  eft  (1  &  illi,  (jui  capax  non  cft ,  legacii 

idttfiMiiiriwmniilStniaitkiim,  fU^  libentionis  pcooeft ,  nec  quicqua  pro- 

turmtermsconiumfene  fettrm: profutu^  hit d.t./.  C.dederut.  quiaeth  (iibnomine 

ramque  ei  conuentmit  exceftwum fUemt  wiltrumcna  contuicatur  ius  comprehe- 

mL2.^.i.ffJef4S.  luminiiloinifaumeto,  noncanicnpro- 

rdmquoq;coiifirimt£7>cAnHij|t  bttqnodccediiiordoittBeeivDliieritee- 

fiffL  \bilmpp. Creditrkepianiituifibok-  isunakeri)ls<lebitoiisitti»cumno(lroin 

h^.ttme furtdt ,  qui  per  CharogrAphum  ntxus  calu  regtila  iuris  (arisverificctur  in  rcmit 

p/^norijuerdtttitbeuteeadetncdutionereddt,  fion'  ^  .iusdebicoris,cuicradicuinefti« 

^ignofkwSmrtn^jjinierhmMifeftueJl.  pfuminftranientitni.  AcinGafiitf.£jk& 

Eciatiohuius idacd.quod quiOiico>  dlf ilMtiandlisellct  rraditio  indrumen* 

graphum reddit no modo  dctabulisco-  ri,ni(imandpiaea,dequibusiiZi.ioqut- 

gitat,icd  edam  dc  iurc  dcbiti ,  cuius  pro-  ciu: ,  e(Icnc donaca. 
baciotabaltsooncinctnr  Lsp.ff  delegdtX     Proinde  Dnaceni,blbnis&  diocnm 

I^tordcbiti  ius  remittcrc  ccnfctur ,  qui  iencencise  fimiicer  inhzrclkim  cxi^^mo* 

Chirographu  rcftituit.Vide  hac  qu^ftio-  fi  modo  is ,  cui  reddirum  cft  inftrumen- 

ncplencenudcata  in</  /r4&ip/Md.  (.2.  cum,calisru^rronaquae  procuracocin 

fJ4  tndido  eonlfacQi  valeactinm  fi  aut  miles 

SiChirographu  fueritalicui  redditu,  fic,autmulier,  aucininor,  prarfumpdo 

in  quo ipfc  cui  rcdditu  cft,  iTx: aliud  fimul  flipra-difVadeficir,  idcmq;ODtinet  fi dc- 

obhgabatuci  ipfe  quidcm,cui  Ciiirogra-  bicor  llc  inops,  crcduor vcro fit locupk- 

'  phumfuitrcdditujnccnfcturdcbicilelle  ciilimus:  nam  in  his  cafibusfacilcpcx- 

remfllum ;  in  peribnam vecoaltecius  de-  fiunitor donacio :  vcpote  cum  nihil  aliud 

bitoris  vidctur  ilii  cacitc  procurator  con-  occuxiat«  quodioteciplbsaAaefiepco* 

ftitutusis,quiChiroc;raphum  rcccpit;&  babihus  fit. 

ianc cura donano  no  ua  faalc  pr^luma^      Qupdfi  aediror  phualecum  habue-  QS,*  **• 

nir,nificnmaliaqiiacanque  defidamuc  riteiuldemChirographicxempla,tnm,  ^ 

cSiedura,  &ahas  aAusckifiiciasatqae  vno  ceddico»  non  proccnus  cenlebirur  torplurd 

inuriUs  fit  futurus,ideo  zquius  videtur  tacita paftione debitu  remifilTe,  nifi  hocy^f**J'  ^ 

ai^  bcnisiius  ita  hoc  fadum  mccrprc-  adu  mccr  debicorem  &  acdiiorc  cllcc.  ^"f^ 
tan,  qnafi  Titins  exigcndinominis gra      i.  Qmacnm  aUas  eiafiiem  caadotiis  CAv^M 

caprocuratorkcteditoreconftituruscC  tabu!aa«>milehabercintelligcrcc,qui-  ^ 

(ct.  ItaDuarenusin<i/.i.§./.J^</^^4<!?.itd  bus.Tque  intenrione  fiiam  proharc  pof  viortd' 

proconcraxiaopimQnepugnacfiact.Ful-  IcchactiduciapoccllcascabuJasdebico-  ^^  f^' 

gofios&Angdns.  tifiioceddidide.  Sim^ 

Msncntnr  Lfim^imMfiiu,ffMB-      t,  Fadrdehidehaccriam Ifnd.ff.  dt 

hert,  fegnt.  &i  i.  C.  dtdonat.  quo  probari  /;« cftu  teHjm.  dei  nam  ibi  didtur  ex  plu-  ^onpetf» 

exHtimant ,  quodin  cafu propofiro ,  red-  ribus  ciuidem  tcftamcnti  tabulis,fi  quaf.  ^ 

dendovniChirographumcenleanircrc-  dam  dclcuerit  tcftator  ,  no  ftatun  irri> 

•ffitorcam, cuiraimditlibenill^cidcm-  tom  ireri  tcAamentam  cnm  ex  catcecis 

3ue  aAionem  contnalinm  debicocem  qiueltiperiuncrcsgeftadedarecur. 
onaile.  Non  obilat  quod  in  contrarium  obii- 

Scd  vt  rcdc  notatMonaduus,ifti  tex-  dt  Bartolus,  quod  vnum  mftnuncncum 

tttsadremnihilfidnnenaminki^iAaif;  fic>licetpbdmiscKmplisddccmtatai£ 

loqttitardclibecatioiiedtiob*fi>disdc-  mmkj^ie  t^ktmmf^foAaijttwSbm' 
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mentum  redditumfi^^juandQVIIIiniez-    oblig?.ndnm,aiircommoJaiKh!m.  Erin 
emplarrcdciicumeft.  ^  quo<jueHocoiiunnus&Duaica^n 

'  Red^e  enim  Duaienas  hoc  aigtimen-  tkfsS, 
tuminipfiiinBArtdliimTetotqaec ,  hoc  Vanimrdidc  hanc  ncionem  Coud- 
modo :  vnum  efl  indrumcncum :  acqui  k  us  prqpccrea  quod  cx  reddica  cautionea* 
crcditorc  idrcrcntumell,  non  igitur  id  li^mulcacvcilirarcs  hngipoflinc. 
rcddicum  dia  debec.  Deind&aic  non  iim-  Proinde  ipic  Cuucms ,  eumque  fccu- 
ptidteridvetumd!^qno<ivntim'fii«iicm  tusAnconiusfaber,  hanc  aiMucniic<li< 
plura  indcumenca :  quia  Hcuc  de&tipdS'  iHrfitaTiS ^tarioocm ,  quod  chirogiapho 
pluribus  cxcmplis  ciufdem  ceftamenri>v-  contiiicarur  principalis  obiigatioi  pignns 
num  inlbumencum  diacur ,  phira  vero  aucem  iicobligacio  accellona ,  qucmad- 
exempLi,aucphires  dttccKfiue  membra-  modum  fiddnflbr;  ideo  ficut^fideinlfiins 
nx:  icaquoque,inpFopofico>  vnus  qui-  libcrato  ,  niiiilominus  (brcis  obl^iUio 
dcm  eftconcradus,aucvna  oblig.ino/cd  fubdflit,  itapignnrc  libcniro  ,  nonidco 
caucionesplurcs  ,  auc  phuainftcumenu  principaiisoDligacio  lit  cxcmc^a:  at  rcd- 
.  rede  dici^oiTanr.  ^dico  chir o^ri^ho  «principalis  ohli^n  o  - 

Cztecumdblbnandiimeft»  quod  fi  nisanthoricas  commecur ,  eciamltde  ea 
'onis  Chirographum  reddens  dicic ,  (e  id  folucnda  nullus  cradacus  habicus  fit ,  id 
donare  ieu  iegarc  ,  dubium  nullum  (lc,  camcnadum  videacurvtroluatucobU^i- 
quin  donaris  vel  iegaus  cabulis  nomen  i-  rio  pnndpaiis. 
pfiim  ac  debimm  donacum  kgKumne  Sed  HoKMnanno  dii^tioec  hzc  diuer- 
m  Eademrarioeftvenditionis  tfdCt»-  ficaris  ritfo'  ,  propcerea  qda  chirogra- 
f ^grtplmm, ff.de ItgMt.  \.L  ftruumA.etm  qui  phumncquc  litobligatio,  ncqueobliga- 
_ff,<Uleg^.'UUg.i.ff.qiuret  fign,ltg,i.CQdu.  cioncmconrincat,ulio?^uinamilIbchico- 
•dlriiPiMr.  gfapho ,  etiam  ipla  obhgario  amtl&dioe- 

Sed  vcnim  quemadmodum ,  ceddito  recur  concra  L  cum  inJlrutHentk  lo.  C.  dtfidt 
"Chirographo  ,  dcbitum  cenfccurrcmii-  inftrum.  fcd  chirographum  nil  aliudcft, 
iiuTi&  padlum  dc  non  pecendo  fuifVum,  quam  ccibmuniuni  concradht  obligatio- 
icaquoque j>ignore  reddico  ,  prinapaiis  nis  d.Lff.de  Ug£t.s.Li2.Cde frobM.  Iplc  igi- 
obtigitiocniii£faiQenleatur,qiudtioeft/  turHoconuimns ,  hacCniadioptnione 

SednegacModeftinus  Jf!ir  ^4^.  Tdfid*»'ftatnitcffcditm  chirographi  & 
f§ftqu4m inquiens  pi^nui  yero  debitort  red ■  pignoris  rcddiri  diucrfum  non  eire,  quia 
eUtMr^fecunidfoluta mn fuerit.debitum peti  iicut  ccdditio  chirographi  extinguic  cau- 
f^MiumplmeimtBt  mfi ^ecidUierxm'  fiim chirographi  h.  e.  «bl^^onem  per- 
nariitmdSiattefifroietur :  non  ^^r  re-  foi^alcm }  ita  reddirio  pi^orb  excingtiit 
hiilliiin  incclligicur  debiram  principale  caulam  pignoris ,  h.  e.  obligarioneni  rca- 
reddico  pignore.  Nec  obeft  exemplum  icm: pnnapalem  vero  obligacioiicoi  non 
diirogcapmf«idict,iiamMariin[us«;lo-  excingnit. 

hai]nes,antigtii'Glcl&toices,han^diiier&  Vcruncamen  mihi,(aIuoaliorum  iiidi- 
tacisrarionemalllgnant,  quodchirogra-  do  ,  Cuiaciirario  probabiUor  vidctur, 
phi reddici  nulla omnino  iit  vtiHtas  ,  niii  cum  manifeftum  fit tndL2.& /.ICtos  c6- 
ad  inducendam  coniccturam  pcrfcdae  fticuerc  diuerfiuccm  pignoris  &  chiro- 
liriutioiiis  L  i^.cadv.dlr )9Aiir.  L ff,  dtl^Mt .  graphi  quoad  prindpalem  obligatiouem. 
jJb!gi9.C9ibtJejfn6M,jpffioTis  vcro  mul-  Non  obftance  eo,  qu(^d  concra  Hoco^ 
tiplexpofficefTc  v{us,nuead  vtcndum,  ii-  mannus  obiicit :  non  enim  rct]'iituramil- 
ue  ad vendcndum «  iiuc  ad  aUeci cuipiam    Ib  inilrumenco  non  amitcicur  obligatio. 
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£j^oobli«doin  inftrumenco  noncon-  depdQ.  Hoiuimodiveropadumeftreilr 

linctiiz;  Qj^suloauidem  in  ccflamemo  L^o.ffMit, 

vlmiu  defiindi  KMtincas  conrincri  Jki-  •Qgptoptcr  padiTm  iltoH,  qopd  m£L 

curj  &camcn  ,  amillo  ccftamcnto  ,  non  /7.diciturparriminrem,partiminpcrfo- 

pcocenus  amicuau  vIuma,cciUcocis  vo-  nara  e(Ie,verborum  duncaxac  conccpcio- 

luncas.  nc  diacur  edc  mixcum :  reuera  tamcn  ia 

effedbicftfodc^  Tricnniiimciii^ccv* 

MBSOLVTIO  TaE8lS  p£eaedicicuciiU7.i.f  ]f  dli^  vidcmdL- 

Cfcerumcum  adicdio  pcrronac  ^^on  /J^^j^gt 
trLA.  &  p  Adum  ponoiQnd',  quod  eftdc  non  (empcr  perionalcpadnni  ndac ,  vt  qux 

S:        1  petendo  ,  dmidcr  lunsccnfulcus  VI-  interdnmcofeeftet.ittapyareac  .  cum.j^^^ 

1>ianusitircalc  &pcrJonalc.Rcalcappel-    quopadlumhr  initum  ;  quiritur  indo-^^^i^^ 
ac,  quo(j[UU  gcnccalicer ,  nuUa cxpreila   bio,vtrumpotiusperibaal«pczfumacur,  ffftrult^. 
peribnx  mencione  fiAa-paeifetcnt  NE  antcafcf Btvcriot niihividCTur,  guod  in  gg^fetfi- 
PETAT:  pcribnalcvcro  quo  quispaci-  dnbio  prxfiimatur  in  rem  potius  eflc,  ' 
fcicur  NE  A  CERT A  PtRSON A,  in    quamin  perfonam ,  & confequentcr. nifi 
padonominarimexpreUa, PETAT,vc-    conflct  peribnaic  clTc  padvim  aut  eui- 
LcincaLuaoTit4opctaL/.7*$>/<(^'«M#-  denterid  probccur  ,  pactum  iicccdibus 
itfA'  vbipaAoniro,inquic,quaedaB  in  quoquepioderit,acracicafenrinoc  ooo' 
rem  Hmc ,  quxdam  iu  pecfbium :  in  rcm    quc  Gocdd.d(Contrdlmd.&cmimt»J^A 
funr ,  quoriesgeneraliter  pacifajr  ne  pe-  ^oxcho\t JtpM3.t*p.i.diu.j. 

um :  ui pccibnara ,  quociens  uc  <i pcxib-  num.  22.  Duaren.  in d.i  7.  %. f4&mim.ff^  d» 
iia,hoceft»nc3^LudoTiaopctain.  ^ 4<3.  Qux  (encenaaconficnntnr  haci»- 
VcnmiveroinierhocdaOfpa^btm»  primis  racione,quod  quifqucpctfiniis^ 
inquam,tn  rem  &  in  pcribnam  detut  ali-  tur  fibi  atque  heredibus  iuis  cauerc  volu- 
quod  mixcura  padum  ,  quod  pauim  in  i& Lf.ff.de pr^Ut.L  vaerk.  Cod^  dtfMtr^hi' 
nem  fic,  oarcim  mpesibnam ,  vaideamfai-  ^tmmut.ftipuUt.  Ac padum,  quod  atl 
gitnr  /-AffiiniatEr.i1oconiannus  l^dutr  hcxedestran(icoriumcftiquodquehere' 
mcjrtfi.2^dcia  Ctua.^4J.7»iffdSmtm  dibus  pacifcencis  prode(l,in  rem  cA  /.  ^o. 
ffidtpa^  .ffd»  pi&.  perfonale  vero  padum  ad  hcre- 

Vc  hoc  aflirmcc ,  mouccuF  inpnmis    des  non  cranlic  l  is.pr.  §.  depMit.  igicur  ui 
flexcuia  Lfj^jfdt  fdL  vbi  Fbrcncinu&aF-  dabio  pro  ceali  poout, ,  quam  pcrfiwali 
fimiat,  quod  padum  quodda  fic  cx  alccca   paiflo  pc^efiimituf;. 
parce in  rem  &  ex alrcra in  pcrlonam.  Accedic  quod  Sc  ftipulacio  prarfii»- 

Scd  mihi  venor  vidccur  Cuiaca lcn-  matur  in  dubio  ,  potius in  rem  quamin 
tencia,qmecriam  cexra  nicituc  pcKfpicuo  pcrfonam  iftipuLttio  ift^ss.ffi  demi*  «M^ 
d.L7.^.p49mm ,  vbi  ingeneie  «owc  par  ^r.pcoinde&padiimin  dubio  pc^Sunc- 
(Sumdc non  petcdo  diiniiinir  in  paftum  tur  porius reale,quam  perlonalc. 
sealc&peribDale,  inixii.vcronulia^eni-  5.  Podremo  ientcncia  bjcc  difene 
«Kficmcnao:artnale  dc  vicic^ ,  bmiz-  quoqueab V]piaDoapprobaruE«iiL/7.§K 
tnmatiqttodcftpa^um.  /M5«ra«.jfd^M&vbimbffcvcTbafi:ribiR 
Vc  taceam quod  padum  lilud ,  qu c d  Vtrum  jutem  m  rem  ,  an  in perfonam pdHum 
mixcum  vulgo  appeliuanc ,  vcluci  nc  ego  fadum fit ,  rwi  nunut  t.x  mente  conuenttMi- 
petam,veincaBtc  petatur  dicaturad  he-  mn,quMttx  mbk  aftinuaidumen-.-  fleruta- 
Kdciaan(itiea&bciojphttyaddtetf7«.  ^ittimfit^f^Stiti^tim^nferfir 
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Di  Pacti 

mdtfMthm  fUt,fidvt  demonftretitr  cam  quo 
pjLRum  yKf.Atqui  in  dubio  prifomitur  pro 
co,  quodfitpleranque  &  vcplahmum. 
^tnrin.dkibioprxftiraitur  padum  reale 
potius,qi]ain  per(bnale. 

Nccrcfiragaturquod  obiicit  Anconi- 
i&Fabcr  idcircopai^uro  tAiddbiopneia» 
H^pedomk  ,'^iikui  dribionon-poffic  a- 
biinde  melias  |iet^ci  voluntas ,  quam  ex 
vi&proprietace verboru  L  ilUautiJte2y.^. 
f  7  iiMkut.},  Caro  veio  in  pado  ceru 
fcdbiisiw  CKMC^  t  cenfittnt  Iwc  efie 
|iKopitieiasiie»oinm,  vc  cantumpexiorai 
iUa,qua&nominataefl,  padko  fitcompre- 
henla:  oeccrxvero  perronxomnes  Imc 
exda^e,  ac  protnde  pa^htm  iji  dttbio  pr^- 
£iinacurpcnbiiale,nonfeale; 

Hocnon  obAat}  quia  verboram  iilo- 
rum  iu  dubio  ha?c  vis  non  eft,vt  pai^um 
ad  certam  ttUm  reftrin^oar  peribnam, 
fed^pJeiiionftceciiriSa-onociinipafliiiii 
eft  iniciiraf  psoiicipfe  V^pianMMii^.  f. 
Aceibtur. 

'  .3abiicicAucor|)^£bimtimcartaciequi 
«annam  ebs  ncgocii  ciit  adieftnm  cft: 
tam  quiaalias  acoeffimum  (equirar  nacuF* 

ram4uiprincipahsrfrj,§.  fidienam  I.deKer. 
diuiftnm  qmapat^umappofitum  contra- 
^&uijftinconcinenciid^Rat ,  effidtur  pars 


Nec  obeftquodpadhim  dicicurror- 
mam  dare  concraAm  Li*  i.y»ff»  defsS.  vt 
kt  Gonaaftns  pociiis  ttqnanir  nacocam 
connadus :  nam  padum  icadatfiicmam 

concra^hii ,  vt  fimul eiulclem  contradbus 
pars  confticaacur  Sc  conie^uencer  con- 
.  «aAiisinfeciMciillmsiMtniMBi^aacw 

^'•^  &imitctar. 

C^Trerum  diuifionis  ftipcriorts  padi  in 
rcm  &c  in  perfbnam  vfus  in  eo  maxitne 
conlpicicur ,  quod  padhim  per(bnale  ad 
*"J2? iiecedes&fiwcellbrcs non  tranfit :  realc 
.^Jjf!!! '«'oomnibus&qtubufuis  fiiccedbribus 
YLut  tam  vniuer(aUb.  quam  fingularibuspro- 
riovsr       .  ^y^j^  diffcrcnuam  luggent  lcuilcoo  - 


s  THifis  rV.  jfff 

fulcus  PaaittsaiiJf;;f.f.jf &Liu,%, 

fin.ff.eod. 

IHud  ramcii  ccrtum  cft,pa6i:ura  vcn- 
ditoris  prodcllc  empcori  &  padu  doiu^ 
coris  doaataQOylioepadaficinii^neiA 
perfbna:  &  de  reali  pado  cextiis  oprefluB 
cft»/./7.§rf-#  de  f  49.  vbi  dicirar;  P^^aw 
cottuentumcam  vendiem [dtum  tfiinrem 
cpn/hnboiir ,  /ecmubtm  pMmiifiiitiHHm, 
emptvH  freiefi :  &  racio  huius  pcrQiiciia 
cft,hxc  quod  in  rcm  padb  omnibus  om- 
nino  proimcquorum  obhgacionem  dif- 
(biocam  efleinreceft  dus ,  qui  padiceba-  , 
tur  dL 22.  %.fi». §.  depa£{.  Acqui vendico- 
ris  &  donatoris  intcrcrt:  obligationem 
empcoris  Sc  donatarii  elle  dillolutam, 
vendicoris  idarco  intereft  ne  pccacurab 
empcore,ied6bhgarioip(ius  didbliiacii^ 
quiaeomaiori  precio  rem  (namirendai* 
&ahasemptoriaduerfus  iplum ,  reeui- 
da,regrcflus  competac :  doDacorisvero  ^ 

ideointcrelfcpaffaimpcode&donataciob 
quia  licec  hic  adnecuis  donacariummilp 

lumhabeacreqre(rum^ceui<aa ,  incereft 
camen  eius  hbcralicatem  fuam  cxitum 
lbniri,eoquod  donatariumliabcacadre* 
munerarionem  &  graticudinem  obl^ft> 
cum  L  2S.%.  confitluit.  Digefi.dc pctit.  beredit. 
Ecluec  depado  rcali  iiuuus  habcnc  du^ 
biL 

^edvtrum  peribnale  quoqucjMdum, 
inper&nam  pacilceruis  cxprclle  coiko» 
pciun ,  fiaga£uipcoficfiiccel£»i  *  ambi- 

gicur  f 

Ecquidcm  prodcflc  donatario5c  cm- 
pcori  ftatuic  Auchor  &  communis  cft 
Dd.opiiuo,qua  pocilliraum  nicttur£f^.f. 

S.ff.  depdS.  vbi  boc pcc^ictteafirmace  vi- 

dccurPaulus. 

Sed  mihicontraria  opinio  magis  pls- 
ccc  ,  ctim  quia  pacbutn  ditonmi  neque 
prodeft ,  neqae  nooec  ceccio  K  §. 
Dtgeft.  de  trdttfiiS.  mm  qaia  regula  eft 
padhim  perlbnaleadaliura  nonperrine- 
rc^  jj.  $.  frim.  Dig^.  de  fa&.  cum  qrna 
Zs  *  paOap 
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pa^m  per(bnak  non  prodeft  vniucriali   iujffirtfttttfimrertmtnrdbentcs  jUiud  pUcitumr 
iucceilon  iiue  hercdi  d.L2s.i.i.  qui  tamcn   dot<4tur.  Ptoiade cntiuturtt  >  nc  4  frmu^ 
cadem  cum  defimAo  cenfaui:  elle 
(bna,diil3emqiiepeilbiiamffepcdfeni»--  rmt. 

caredicicur.  ?.    Acccditadeiu/clem  confirmario-  • 

Nec  obllat  d  Lq,%.s-ffMf^i&.  Nam  ibi.  ncm  cnam  /.  ^j.  f.  i^.  de  fd£l.  in  qua  di- 

iencenda  Sabini  dimtaxac.refemit  ,.non>  dnirpaAnmperMaaie.  non  pertineie  aA> 

etiamapprobatur ,  fed  pocius  abeodem  alium :  a.qu^regula,cam  npn  exdpiamc 

Paulo  diferte  reprobatur  ac  rciicitur  in  d.    Hdcmifiu:  >  inccUigiiac  ittb.CSgilk  COmi* 

L2S.%.i*  vbi  aileni ,  gerloiule  pa<!.ium  noii.  neii. . 
,  ibbimadliecedemJionccanuce ,  fed.nec      Scd  hxc  ita  de  utce  meci  obdnuifli 

AD-ALIVM,videqmtdi3dd[mir]M&A.  ficile&  vlcro  largior iureveronouo». 

^.^.//.  Quo  hodievtiiTiucvcrius  cfl  pa£Viimper- 

jj^jy^        Padlum  reale  an  profit  Hdciulloribus ■  ionalcprmcipalis  nonnnnusatque  reale 

quacritur    Vc  fi  prinapaUs  dcbitor  pa-  prodeUe.fidcuitforibus>Ucvt,eo  obftant. 
]2^^j;ttas«(Ieccamcreditocc,nekiecredicor  ce,  oeckfidMKicibQitdc^ifiiim  pcddi;. 
y(5^^^peteretdebitum,quatftio,inquameft,v-  exigivalcat. 

fit  fide-  trum crcdiror  ,  nonobfbntchocpafto,  RatioiN:  fundamcntum  in  hoc  confl- 
m^ii.  petercponicntlulominusa  iidciuliorc.  ilic  >  quod  cuiucx  NpuciiA^.  iidciuilor 
Sedquxftio  diftindione  terminanda.  l|ab<ac.beneficiumeipilQfeiiiB  ».icavc 
ac  deddcnda  vidctur :  natn  pactum  in.  pctndpaUiioneitcuflb-,fidnii|{be  ooalKt 
rem  prodcllcfidcmfloripalamcftex  /.  j/.  niri  ntOjUcu  :  confequcns  eft  vt  pcr  pa- 
<|.7$«.^</«9<f(9.vbiPaulus:&mremaicpa-  dum dc  nou petcndo  non  po^ iibecar 
^  otmiimis  proittncquonim  obli^cio*  d  cetis , .  fic  vc  fiddaflQC.maiMac.obli^-  - 
ncmdillblucam  eflceius  ,  qui  padlceba-  tus,. 

turiintcrfliit :  itaquc  dcbitoris  conucnrio       Vt  taccam  quod  fi  pcrfonalc  pacftum- 
fiddudbribus  prohcjct.  Intercftquippe   debiroris  valcrct  ad  pnnapalcm  debito- 
principalis  dcbitons  Uberatum  quoque   rem  dunuxat  lxburandum,necjidem  pro« 
el!e.fiddullbrem :-nam H ab  ipio  dcbitum  deflet  Bdelutluri ,  ftjimfffniic. hQfl.pajito- 
pctcrcrur  ,  habcrec  regrelTum  aducrfus  fidciuilbnbcnctidumQiQniiBpp«aIufti-;- 
princip;iIcmruuma£tioncmandati.  niano  ipfitnbutum  :  at  nemopOceftfuQi 

Penonaieveropadumiideiuironpro-  padkoccruo  nocccc  ,  cique  iuslegicime 
dfcflenon videtar :  vnde  fi  debitor.piin-  qmefimwadimirc  i»7.S,4,ffMft»StJL^I^. 
cipalis  padus  fueiit  cumcrcditorcfiio,  ^trMptS..- 

nca <c pcfcrct ;  hbcrum  nihilominus crit  Qupcirca pcrfbnalc  pactun^  dcbitoris 
crcditon  lidcuiirt>rcm conueoirc &ab eo  princtpalis  piodcdcecum.^eiufton  ib- 
debiram  exigere. .  bun  per  coniequcnriam  fcoccafionc  nu- . 

Hocveroapercecaurameft»£M.j^ir.  gis,quamiiire,inuiris  etiain  paciicentib. 
^4<:7. vbi,  cum/«jprrfrf</./.^/.  PaulustUxifl   fibiqMc  imputare  dcbct  aemmC'* <piod. 
iecpadum  rcalc  fideiullbn  prodellc/ub-   cuni  dcbitorc  padhis  fliir. 
ikitfbte itojegi iitfi bo(  atttm  (ii.vt  dumaxM      Qupd  fi  unKn  tidciuilcr  bcneiido  cx-  Qu.  ig, 
ttmMHfetMitr » i.fidemfmfef4tttr:  timf,  aiflbnisrenimdacicnuilumdubMiunQeft,  An  puaS 
tmm fiJtiuforent  exccptionenm  vfitruru.        quin^ciicmuE^m  deUcod»fpedbliaIeipfi  fidemfo- 

Confirmareidcm  vidctur  /  f.  Codtc.   non  pront ,  nec  libcrarionern  ei  parcat,  rit  prefit  ■ 
defiieiufiir,  in qua.Anconinu s : ///7 ^/io/ro  icdiiberato  peciftudpnncipaiidcpicorc,  del/tcmt 
tSiftegmitndiWi  $jM*m.e.'t^ttidifide    ipleadhiicjconueninpolfic, . 
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De  P-ACTxs 

Cqtenim  fidciulIbrispaAum  non  pro- 
defk  debiton,lme  fit  m  OBSii»iioctnpcii(K 
lum  concaptam. 

!•'  ijgaapcwcoiMigiiiiwtf  ikhi  piiKiD* 

«     nus  libetattirdcbitorprincipalil. 

2.  Quia,liberato  fidciullbre.non  intcr- 
cft  fideiulibns  libeiatum  Quoq;  etie  pcm- 
dpakm » quta  non  ficiiKBEkidSbiinbcc 
■egOcAni  adoRfixs  debitoccmutadcbi- 

tor,  quando  (oiuir  h.ibct  rceit-irum  ad- 
uerius  fidciullbrcm ,  niaximc  mre  hodi- 
emo,  quo  bcncfidumcxcuflloius  cribu- 
tmn-eftiidciuiknibluiMfvc  nonpc^c 
dQluie«ifiipfeiufi)uam  cxculfus  fiieric  dc- 
hirorprincip.ilis:  .irquipndhim  rc.\!c  pro- 
dcftlalccmuii& ,  quob  libcrari  uiccrcllpa- 

5.  Ethoceftquodexprdle  fctiblcRui^ 
kis  in  Digtfi  depjff.  fidruffotuetmim  • 
tu  mbil frodmtH» ,  qu4  uibtl  tntertAnm  li 
diiittM^pttml/dktmftiiwfHttwtt  t9t^- 
diu0iitiimfrodtrit'.  n^ttmm^iikfmmt^ 
do  ciuuqiie  mta  df ,  cum  alto  conuenno  fa 
(ta  ptodtsi  yftd  tur.c  demunt,  cim  ftr  tum, 
cut  exceptto  datur ,  prtnc^Mbttt  ti ,  qm 

bit,  quipto  eo  obltgatifmt. 

Er ) n  l.feq.         Std quatnuii pde:uffotit 
pdituntrtojion  piofu :  plttuiaqut  tamen  do- 

tit,mptimn  rtt profiumm-^HBumfhU 

Utm:. 

-  Qimc  occcum  &  expcditumcft,pa>- 
AinnSebdKiffisrpxodeile  fidcinflbci,  fed 

non  viccucrfa  padum  fideiulTt^ris  vtilc  cC 
fe  dcbirori,ob  nuioncnLdiuerfifaci$iupca 
ailignatam. 

Cattcrum  quod  padu  fiddullbris  pro- 

.  ficqiioqjdebicocitVideturdiccndumex  A 

jS.i  i.fdeiureiur.vbi  fi  fiddoflbriurauerit 
nihi!  dcbcri ,  prodeft  hoc  iusiurandum 
cuam  dcbitoi  1  ipfiqr  Uberaaonem  parit ; 
pcoindeidemquoque  diceniiitiiBvideciir- 
defideiutibnspado.-  Sedrdpondet  Ca- 
uicius  hoc  idco  ficri ,  qui.i  maior  fir  vis  re- 
ijg:oms,qUam  fidct  datx^cumiusiurandu . 
•  •  »• 


Tifssrs  YL 

loco  fettirionis  JMbeanir :  poAnm  non 

item. 

Verum  Antonius  Fabcr  in  rdti$a4L  sd 

«VWviNPwKK  J»«[^»  mIvmi  mBHi  vllCTMlijilllPBt 

iuciiiaiandi.aliam  va!)6|iBdideiioape. 

tendo,etiam  in  rem  conccpti ,  quia  insia- 
randum  cedic  loco  Ibiutionis  i.27.ff.  dtiitm 
nnlr.YndefiinrMnm  efl^de  eoqj  conftac» 
non  fttfann  danir  iuranti  exceptio ,  fird  ec- 
lam  dencj»arur  acftio  adtori    pr.ff.de  ime" 
tur.  £c  luliurandum  candem  vun  habcc, 
quam  rcsiudicaa ,  imo  maiorcm  vim  Lt. 
jfukkmtmr.  ArcDnleqatticer  provcritace 
habctur  /  ^clderej^.iur.  Si icaq;  fidciuilbr 
iuraucric  nihil  debcri,  vcru  cftram  reum, 
quam  fidciuilbre  niiui  debere.  Cum  ncc 
wia  cationeconccndar  fidetnflbr  &  xuM 
iebcre,quamqtt()dktgbipfi»tiiMdd>e- 
atur.  At  padum  dc  nonpetendo,quam- 
uis  ui  rcm  conceptum,niinquamaffidt 
fiA<laiiriantobii|aaciii»,icdtantamei&» 
Mcidiunaat  poiias  cfticadam  adionis» 
cttius  tamen  inrogrum  ius  rclinquir:  pro- 
deft  igirur  rantum  ad  hoc,  vt  adho  per ex- 
ccptionem  eiidatur ,  quianimiru  ita  ficn 
meccftpadlccntis,ciuincca]iamobcaii- 
fam  pa^us  fuit ,  quam  vtcam  cxceptione 
acquirendo,  fibi  acquirercr  /.  i?.  §.  i.f.  de 
/4^,atqui,ndidumfuu,  niiulintercftiH 
pfiuifidcittflbrisHbecaridebitocem. .  * 

Sic cri naskt!kScUillf^^7*ff*de4(Ct- 
priUt.\  h\  dicirur,  quodacccprilario  fide- 
luilons  prolic  debicoci  eumquc  hberet. 
Reip.Namacceptibtioncquoq,  iplbiure 
hbcracur  fiddunbr ,  ica  vt  pro  Ibiaiionii 
h.abe.irur ,  cum  fpccics  (olucionis  fir  nr.  I. 
fuikmed.obbt4t/0liat.(kefic(:X\im  fohirio- 
nis  habeac:1olntioiic  autcm  fidciullbris  • 
MKran  uciJnweiBCcrcum  ttt.  • 

Erfi  vero  paftfmrfiddHlforis  non  pro- 
fir  dcbirori  ad  hocvt  coucnras  a  crcdiro- 
rc  poITic  il-  padi  ilhus  excepnonecucri, . 
faaaaiastafnenpaft&iftndprodeftdebii 
ton»  vr^feiulacrhis  creditoicin  doliexcew  • 
prionetucri  ponir,dum»Tiodo  hocapcne 
tucrit  ai6ium  in  padionciib  ne  a  rco  quo- 
Zz    }.  qucpe>- 
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t^cpct3t\ir,d.L2r&2i'f'(ltp^'SediXin-  rardehitori(eureoprincipali,  quiadolo 
tra ccxcum  hunc  diiuci^llimum  iniurgic  malo  iaatcrolicer foiro  conueiupu  co- 
Ancon.FaberMMf^jtf 4iLi#.  Beootan  tnocMuiaitioiieni:  Sc  <^ummCKcep6a 
f)robarenidcur><|aoddebnorinequide  padihociocoreonen  armririnin  acgui- 
<loli  cxccpcio  compccar  ex  patlo  i\dcmC-  ritur  taroenei  exccpr jo  doii ,  Yt  qux  iis  m 
ibris ,  quo  cxprdle  caunun  eil  •  ne  a  ceo  caiibus  locum  iiabcar,  qiulms  padi  cxcc- 
^uoqucpcracur.  pcio  deficic  trrfcriftia».  u.  i,fltimJJitMm 

«.  Quiapcrlibetiperiaal^qweinpote'  mpt9ni6.fJef^UL 
flaienoftian6cft,nccadhoncccxcfpcio       Ad  (ecundam  rarioncm  rc^onderur 
acquiri  poceft ,  quantumvis  inaxiuic  m-   non  (cqui,tanrundcm  excepuo  doli  pzx- 
cedic  noftra ,  niu  uiceriit  pcmcipaixccc  c-   ilat  dcbicori,quantiun  cxccpcto  pa^  Er- 
ius, per quem  acquireie  volaouts  gp  omiacepno  ondd  dencgaair  >  amc 

dttnfMwmiMtg.  PrQindecumfideiuA  qaoqiexc^ciodoudenegabicur»sefdli- 
ibris  nou  interfit  dcbicorem  dcfcndi  cx-  tur  enim^  rcfringicur harcriiariopcr^tt 
ccpaone,ccMiie^iens eft» quodjicc cxcc-  ii.%.vlt^U^b9CtiL 
pciodoiipcrfideiiiflarcinaeli>CDnacx|ai>     Ad  WTiMinte^H>iidetiir»iiq|ritinift^ 
canir.  quod  quoriens  pad/cends  non  intereft 

1.  Quiacxccpuodolitantundcprodcf^  padtu  alii  proddlc  tories  quoq;  cxceptio 
(cc  debicori,quantum excepno  pa^;cum  aliis  dcn^cur,oifiauraiuum  pcrdcrc  m 
in  eflie^  debttorit  nii  iacer£c  quacxoe-  c»ccptionc  doli  imd^cncttm  dunta- 
ptione  fotonoucacur adfcor,  diimodo  fiihr  jMtcflcdecMLCptiuiie  pow  conueno :  lic 
moucacur. Vnde iiexcepdopadH non  da-  vt quoad  hanc paftum  non  proiic debico- 
curdcbitoriexpai^lofidcinwiris»  ooces-  rifumaltcnus  paciiccntis  nihil  intereft. 
ccptio  doUdabitur.  Sicecumuiii.Oj.  ftacuicqmdemPa«- 

QmjttiojflaCteytobqnamnca^  la8tqaBdstga]a£t>cxpaADfideiiifiiaB 
I^ttkis,pa£hira  d£nd  pctendofideiu&-  iu>ndarLex^prioaem>(edab  luiCfi^^U 
ris  prodclTe  dcbicori,  eft  gcncrale:  harc  cxprc(Tecxcipirdoticxcepaonem,quain 
inquam}Cariojquia  niiiilinccrhc Hdciul-  viuco  ifto  caiu vukcompeieceprincipaK 
fifftaStdcbitooenooperi  d,Lii.i.fm.ff.dt  rco,quande]M>c«xpielteadnaieft>ne^ 
fo^.  reoquoa;jpetatur.  AtqihicteiMndScA* 

4.  Quia  Paulus  in  Lif.non  dk:it,quod  ex   illud,cj>aiibi  pro  rcgula  cradirur,  omncra 
pacio  ndeiulforis  reo  nou  1  it  danda  cxcc-   definicionem  pcricu lolam  clle: acqj  rcgu- 
ptio  pai!^,  fediunpUdtcrncgacur,  cfCit  lam,quancumms  ecacialcm>offidamfii- 
danda<xceprio,&dicicurpadhHnfideiui^  umpcxdeieincamnsjeooqnia. 
(bris  non  proddlc  principali  rco:  arqui 

non prodclfc , Sc pjcodclfc caiiK^n padum        R £  S  O  tVTIO    T  H  ESIS 
fideiuiron,luuc  contraria,quae  ilmul  coi>  IK  T  jE, 

fiAacnonpoftiutt.  SedJuecargjBinenta 

non  fiuK  cins  ponderis  &  momcnri ,  vt  Vm  qnariDir de  his  qnipadici  poC 
r>wriim  rtoriff|nnimj<^^4f npffimqm^-  V_v  finchTcnotanda &ccncndacft  rc- 
ludcrcpolfiiiL  gula :  omncs  paalci  & contrahere pode, 

Etfi  enimg^eialisfitiinisiecula ,  cp  qui  cxprcirc  prohtbiriiion  repcrinitnK; 
pct  Bboam  pcdmiam  nobis  mula  adio  4qpaKl^$.fc#ii/raMMrff.prohibenc|V 
atitcxccptioacquiri  poflit  ii.cfKrtjuasptr-  autem  nanicailli,qui  conlcntirc  pcr  na- 
/9aMd.LiS.ijiltetii ff.de  verb.oUy^.  exd^icur  curamnonpoflanc,quoruipq;nuUusui- 
tameneKicpriodoliqweboclocotnbui-  teUe^c(wllusaninriieii»8>inillom 
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ttldiduin.  Et  ratio  eft,quod  omnis  pa£Ho       De  cbrio  pacifccntc,vtTQmnc  obligc-  Quczjr 

conlcn(uconftetritque,deiimentelCto  curexpadk>,nonconiienitinceiiu£is-no-  ^jTtWm 

xnlk  dtfti£L  duoram  phiEiumve  in-idem  fth  inccrpp»  pMtfei  & 

phckmicodcnflis;  AutornoAerindiftna^  afinmc:alii  ^^^^^ 

Ex  illorum  numcro  (imt  primo  infan-  diflingimnt  inter  ebhum  &  ekrio(um,fic  ^^Mm 

Ali»^-tcs,dcquibus  ita  Iuftiniaiuislcnbit:5#i  vt  iUc  non  oblipetuicx  padto :  at  hic  c^x-^^gu^ 

9tsf*ii-  ^aoddixmmJe^MptUu  (quodvidelicct&i-  gctur  j  ac  egD  mdi(httCkc  id  negandum^^ 

fi^f     tMiUtfiimittttMhmimm  t^ms  &^  alienacionem:tumqaiaebffiit8»i(niica,vc 

infdntid proximus  tR ,  non  multum  a ftattfi  dixi  ad  mcntiy.ilienationcm  v(q;  incbria- 

ii^ttt :  &  quod  mlautes  incelledu  dcfti-  cus  eftjconfentire  non poteil,  ntc  mcelli- 

tuaicar,  nec  conlendie  poflint»  fikD»6-  gicquidagacquiduedicac:  Padamveco* 

vindc  S.ti.lnfi.de  ^Sg^miiliSM^UM,  conlenfnm  dcfidecK :  Cttm  q«ia  fiitio& 

ff,ad L  Corn.dejicar.  ebrius  xquiparatur  c.  dtvitacUrktrtaiu 

Qujc.  1 8     Idemque  diccndum  de  furiofb  >  quia  &  csJ.aiHf.is.q.2.  At  furiolus  non  padfci' 

iin/tfr<0' nullacftipnusvolucas,nuUamesi«.JiS/?>  car,necexpa^oobligasuc.  l^Cttrnece- 

^pdcifii  qwi.timtffp*fmuffatMfiam,  nulhu  anini  briHS» 

f^tf    lenfus  l.j^.i.7.f.foiur.ni4tnm.Hineenzm  NccputoMcadmittcndamcflcGailii 

farioli  habcnuir  loco  ablcnrium  ,  in  lis  & authoris  noftn  diftincl^ioncin  interc- 

icilicet,  qux  aninu  icquiruiu  pr.vicncum  bnuui ,  qui  non  expr-opoluo  <Scdc  uida- 

LM.i.jJf,4tim4§ditUli24»  S*i.ffM  reg.im»  ftsia»ft«l vini vi jg^iDia£^ebrianiscA}&^ 

Ec  docroiencium  acque  ignorancium  lo-  bdofilBi  qiii  ez  Goofiaenuitine  9c  habicui 

cohabcntur  l.24.pr.f.dttht^^tiAU<%>$.  (cicns  prudcsinebriaturjvtillequidcpa- 

f[.dt  acquir.  vd  amtt.poff.  ofd  nequeatihic  vero  ex  padx)  obi^cui:, 

Atqui-padliim  teqiiirit  ftiid^  paci'  NM»li&cdKitimexpa£l»>diefanasn6 

&enciscon(enIum  A/.j^i/ir^4/?.  Quodrca  obhgaripiopterdcftdiim  conienilusiat 

aimfuriofinonpofuntcoientife^fe^ui-  ebriofus  non  ma^is  poteft  confcntire,^ 

tur,quod  nec pacifcipoiiinr.  ebhaS)qmn  etia iumiior eft  fiinoio ,  qui 

Cum  auce  furiolorum  duo  finc  ecne-  ob defe^m  conienfus  pacifci  ncquiu 
ni,ta vtqoidani  perpetuo  fiirore  ubo-    .  Necadrenifadt  qnicquam , quod  di- 

rcnt,quidam  vcro  haocant  pcrfpicuafu-  citautornofterneniinenr,rei  iHtcitzva- 

rorismtcr>ulla  l.pe».  C.  decurai.furiofo)^-  cantem,(uacxcu{ariimprobitatc  Lioj.dt 

(eiuan4um  cil,quod  lilidemum,  qui  pcr-  r*gttiir.Lif.ff.fiquM  omiffi  auf chnoCo  autcn» 

pecuoftocmtimio-fiirorclabannt,  pad-  paccodnarecur  ipfius  improbitas  etun^ 

kineaucanr:  at  iUi  quihabentftvoriaiiip  exctt£tcet>&propterea»qiiodcbrii»(iieai 

tcrualla,  poflint  paciici  cotcmporc ,  qno  paftus.non  oblif^arctur. 
^ibrum-nirorremt({useft,quoniamaiu      Kc^.Nam  comimcaturfaUkdacau/q» 

cpRiisredipcragcrcqaeiint»qitxcon-  qinariiDnpio^j^creafiirioGB  ex  paAofiw 

Kniuin&animi iudicium  dcfiderat :  nam  non obhgacur , quia  impfobitas  cius  vllu 

tcftamcntafaccrcpollinitaliifvc  tcftame-  ipfipatrociniiipraeftarcacprxberc  dcbe- 

•afacicnhbus,tcftescireiL^Cf«frr/./<(.  at}iedquiaconieRfu9>padtparsfubflan- 

ptffX2o.i.fttri^ft9d  S-Lli^  ^kmtd.  te-  haiis,  iir  ebrio(b  defick:  iinprobias  vero 

jl^mj&Nikpo^uicdeniquequoft^  &iiialiciaeiusadeone»deoecipflpaa)o- 

cradus  inire  l.r.Cdecontrdbend.tmpt.  vide  dnah ,  vt  etiam  debtcis&coeeoendapo 

qu de  hac  quicftionepcoUxiusdiitbtfunc  nis,vrmox dicctur. 
iiidjeJe£4Ul,c.j^j^  Anigicuccbaus»fcupodus«bhofus4ac 
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Qu<;.5  o.  dclido  obligccur,quod  in  cbriccacc  com  -  func  vccba :  Per  vtnm,  4Mt  l^mim  Uffii 
Mebrim  mihcquxAio^  non  pcnnde  expcdica ?  o^MtufmunmittmUtA 
€x  4tB9$  Aittornofter &Jiiccam  Gailio  dilbneuic  ^ 5.  Dcniq;  compcolMC  ooftmm (eaieii- . 
g^gfgf  inccr cbrium  &  cbriofum ,  quafi  hic  obli-  tiani  /  vnu.  C.ji  quu  lmpn<tt.tnakdt.x.  in  qua 
gcrur cx dclido & pcrnaocdinanaafBcia'-  is.qu)  cx  tcmulcnm  Impecatori  mAiedi- 
cur :  ille  vcro  non  item.  xent,a  panaabloluitur. 

Sedcgoicaflaniendumeriftimoiebri'  Noniacic^cemquodquiebcuisdO' 
«m,vcLcciam  cbciofimbfifld  inianiam  vf^  linquicbis videanir  peccarc,  pruno  quod 
(yvc  $:  nicntisalienarioncni fcincbrians  leincbriat,  dcindequodaliudinfupcrfla- 
dcUquciit.ordinaru  pana  noiucneci.  gicium  admutit  idco  grauiocem  pccna 
.  Vciuibcuaac&nciam,moiiecmeini»  piometearar,quaqui(boriusildiiM^ 
pdmis  quod  ad  omnc  deliditanimas  ac  Reip.Ebriecaccm  &leuitatc  iniplopa- 
propolitum  dclinqucdixequiratur,  adeo  nicndam  ipfi  fiitemur,lcd altcrum ,  quod 
vtcxannno  dcHnqucndi  dclidu  a'ftime-  ex  cbrietate  line  propolito  dclinquendi 
tuc,&  aiumus  dciida  dilUnsuat  L  ss  pr.ff.  perpetrauit ,  ordinaru  paoa  vindicandu 
^/^necfineconitliod»nqaeiidtde'  nonc{id.cMjMufis.fMJ^swot^ 
lidiic6milIumintelligacur/./.CAimiir.  didas.Etl~anc  |^v.iiiiuspeccac,qaiexpro- 
Atqui  in  cbrio  dcficitanim*dc!inqu5-  pofito  &  ammo  delibcraro  flagitium  ali- 
di/.//.§..2.vbiebriusdicicurndproporico,  quodcomicnc,  quainquifincpcopoiico 
ledimpecade1inqaere.Qaare£brinspco-  >&aiiimoddinquMialiyMddCTgnacvn-. 
pric  non  delinquir ,  ac  c«3nIcquencecnoia  de  qoi  C^ictai  iddtoquic  grauius  delin- 
potcilpoEnadchc^iordniari.iaffici.  qucrcmcrirodicctur,qui  qui  dclinquit 

1.  £choccll,quodui^QM.j;.(4iyr//.^  ebrius.Obicruanducamendl)^iiiSjqm 
.  D.Ambrofi«»taibtc:jte4!)/?iMMiltr^  -diriusdeliqacraCjpdiftcaibbrittsfiiAns» 
£MehkMm,ferqHamcrimm4ammn9H  glorieairieiftnd6dnntpecpenalIe»or- 
poffumm.Vdm  qiu fobra  cautmm,ptT  ebritu-  dinaria  p<rna  reneatur ,  propterca  quod 
ttm  t^noratues committmm.lief,$Hntqmdlo-  ladtacio  ifla eificut,  vr  ratu  habere  vidca- 
quantmrtqm mmnjMmdu^mu^emji^-  cur,quod  malc  cgic.  JSicuc.&  cuncordiiu- 
m  idmqmfiimtpmfimm  iUuinmrim  qpid  aiapanapfunicari3uSdo.«dhocieinebri' 
/apientesiudicesveniaquidem fahadmmtfir»  avit,vi  audadus  deliTvquctebMeQodMr*. 
/ed  leuitatu  damnantur  authores.  .  bar.iud.quaft.(afj2fi. 

Hiccxprdle  ibniit  D.Ainbronus  cos,  EcHpocco  vcrum  iit  quod  diuc  autlioc 
qui  vino  mebdaci  peccanerinc  ^poena  nofleryddidbqncdameftenttuialia  Ac 
cyidi  abfbluendos ,  &d  propcerleiucac^  iuriigBPOum,quaedamffliiHab  afqjm^^ 
qQafl-adinfaniam  viq;addemenOamin-  (fa:acumexdeli(^oiurcgenriumnoncapi- 
cbciarint,ellc  punicndos.  caii,facerepolIc  capitale ,  icd  id  Reip.  eri^ 

.  Mouecmein(upcr,quodfiiciofii$deo  ^voi^tasLmttf4d4.^fin.ff  deptemttmm 
linqucs  non puniatur  pociudelidiadmii^  tamen  concedo  vUa  lcge,  coflicucione vd 
ii  Lu  f.ad LCom.deJicar.Li4.f.  de  offc.  pro-  ftatuto  homicidium,ab  ebriis  comillum, 
xonfLu^.2.f.adLAquil  Lj.§.i.ff.de  imur.Li^  flcri  poilc  capitalc ,  proptereaquod  nacu- 
^j.ff.deoJ/ic.praJtd.&dixiin trdS.de fd£t.e.p  rx& rccla:  rauoni,  vt  &c  xquitari  plane 
qtu^ju  Acqui  flirioib  compacttur  cbcio-  aduerletur,  emnddmo  fiippiido  &  capt- 
fiis etiamin ddifli^ ed^  I4,demt4ebrie, d.  caiip<rnaaflici,quicitra  propofitum  de- 
ean.t.  quir,(olomipctuqnoJam,quiq;  malcfi- 

4.'  Conflrmat infupcr hauc iciucnt;am  ciuiu  committcndipropoiitum  naliu  ha- 
i.9miidi9itu §  7*f'dinmilit.  cuius  hxc  btticAcqui  pcopofiromanimumqi ddin» 

qucndi 
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'C}uen(liu]ebrio,admlaniamv(q;inel}ria-  -mM;  Qime  eadem  cadoncnecpacifci» 
to.dcficerc  (iipraoftcnfum  fmrrdiftindio    nec  pacifcendo  obligaripotcric  Quid  ra- 
icaque  fupcrior  pcr  k  quidcni  vera  e(l,(ecl    men  fi  citra  tutons  aurhoritatcmconti:a- 
adpcopodtummaleaccommodatur.        xericauc  pa^s  fucrit  >  anne  obligabi- 
UJursB.    LegepoTcoprohUienturpaciiaimpu-   rar?varia:runcacprop^  infinica;interpp. 
beres  une  tutorum  auftorirarc  minorcs    (cncentiz :  Prim6  cnim  CoraTiis  lib.6.mi- 
finc  conrcnfu  curatorum ; dc  denii];  puo-    /?fi/.f.27.itadiftinguit,vt  pupiUus  locupl. - 
digi  quibus  bonis  intcrdiducll  cirra  cu-    uor  non  fadus ,  cx  pado  &  contradu, 
ncoramaiIaifiim:ite<»iibas>  etfi pcolixe   quem finetntoris auiHioricateiniic,  obli- 
inttaftatJiaftro  dc jMais<lixerimus»qttia  getur  quidem  natucsditer ,  led  ndiure  na- 
tame fepiusinhocoperequxftioncs  iftx    rurali :  intcr  hxc  quippc duo obli^ati nr- 
dc  pupiUoriun  ,minoru  &pcodigorupa-    turaliccr  6c  obiigari  lurc  nacucaii  plurimu 
Aioiubus  9c  contra^bus  iecarrunc&   inceiefieexiftimac:  quoniam3ebexeinic 
.  lepecttlinir,  opcra:  precium  e  (!c  duxi  mus    nan]ne»^ue  iurc  naturali  obl      ,  is  de- 
eas  no  remi(Tiac,rcd  cx  profeflo  rradarc.    mum  rcdc  dicirur ,  o^ui  aliqno  iurc  gen- 
Quacji.     Quodigitur  primoattinetadimpubc-    rium  co^\  ^otGktUuniarttUm.iMruttura, 
AHmf»-  res,leupupilIos , quifaripoilunt,  deiis   ff.dereg.tur. cumiurisvcrbumvimquan» 
htntt^  \istc  regula  tr.xdicur ,  quoa  omniatotoce  damhabeatcogendi&iuilumcontiiiear, 
ftgentur  auroreagerepoilinr/l;.rffrfg.f«r.quotaci-    atq.ic  Ivrcverba /«rf;wr«ri<//&:  tijtttrade- 
0Heaut»-  tc lignificaturjfmc  tutoris autorirarc cum    irrf  eifcchim  alit^ucm  cxaCtionis  aut  rc- 
ritati t»-  non  onmia  negotia gercrc  ponc:&  fanc  i-    tcnciomscx  lucc  ialtcm  gcntium  dcmon- 
fmm/  jaeaameft:fimcn.negockcriplicisgene-  ftxcM  4JtmmpSm:%Mn4tMra.QmiU' 
'risiAEgmbiifilam  pupiilus  condition  5  fuS    capcr  hanc  diftin^onem  exiftimac  Co- 
no  porcfl  non  meliorc  rcdderc ,  \  t  li  quid    ranus  omnes  Icgcsad  (jjcricm  difcordan- 
ipli  purc  donetur,ii  quid  ab  alioiplc  itipu-    ccs^iic  in  concordiam  reduci  polic,vt 
Ktur:&huiiifinodinegoctaperagieaam  -jn  quibus  didcur ,  pupillumnonladbim 
fine  cutore  podwKamiupa|»lhis  melior^  locnfderiorem  obligari»  ica  exaudianmr, 
quide  condirionem  m5 ,  ctiam  fine  tuto-    vt  nanTralitcr  obligerur,non  vero  iure  lu- 
risauthoritacefacerepoteft,^/n(.in/?ir.ir    turar.Rciiquxvcro,  inqoibus  dicirurpii- 
mmB.  tMt,  Qucdamveco  negoriaeias  finc   pilium  non  obligari  lic  accipiancar,  quod 
g^eris,vc  exillisnuiiquampupilhislo-  .nonobligeruriurenacurs. 
cuplctior;/ed  iemper  pauperior  rcdda-       Vcrnm  diftindHo  haecquamuisprima 
cur,  vt  fi  ipfe  ftipulando  purc  aliis  promit-    froncc  admodumvideatur  iubaiis,  vix  ta> 
cacif^fifr.calianegotianonpocelcg^rere   menacnevixquidem  defendiacfiiftine- 
pii|nUns  fine  racoris  aucoricate ,  quiame-  Ti  poceft.Tum  quod  ficut  ciuihcecdeber^ 
liorcm  quidc  conditioncm  fuam  fi  nc  ru-    ic  iurc  ciuili  obfi  gacu  cllcjfinonyma  fimc, 
rorc  facere  porcftpupillus ; deceriorc  vc-    ir.-i quoquc  a\uuv.alcniia  funt,  naturaliccr 
ro  non  iccm,  tL  w,  Q^dam  dcniq;  nego-    obligar i  &  mrc  nacurali  obligati :  tum  tj» 
riaintccmediaHmt,exquibusfieripotc^  .ficiic  duiliccrqutsobl^arasdleiionpo' 
TC  locupletior reddacnr pupillus,ficri ecii   tcft,nifiobtiganis ficincedniU , exnaraca 
potcft,vt  reddarur  paupcrior.  Hxc  quo-    coniugatonim ;  ita  quoq;  naturalirer  ob- 
que  perliccrc  abique  tutoce  pupiilus  non    iigatus  nemo  circpotcft,niii  &  iuic  lutu- 
fott^tLfr,vnfinnkmbii.h^itittJkim89r.  fffficobtigacus.  anmquodomnisobli^ 
tur.  Vndecciamconcra^svlcr6dtro^j  gariofitiurisvincuiura.friif(;.in/?/r.</fo^/i{. 
obbgarorios non poteft,nifi  ruroris adhi-    ac  proinde  &:  naturalirer  dcbcrc  fcu  ob- 
biu  auchoricacc,  inirc  diit  frm,  verffndt   Ugan  ius  aUquod  pcaefupponat  ac  conlc- 

Aaa  qaentcc 
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^uentcr  fidfiim  Cc ,  quod  Corafius  docct, 
obiigadoncm  qua  quis  uacucaliccr  ob- 
li^^,oinniiarecleftinii,  aiindenk|iie 
qitodob%atio  naciuraliSs  exiuce  nacunli 
&■  gcncium  dcfccndcns  ,  confiindanir 
cum  ca  obiigacione  qua  quis  nacuraliccc 
oU^^dictcaci  ftdeoqueininre  idemfi- 
mmoent  •  nacnialitiet  obligari  &:  obli- 
gari  iurc  nanirali^.  /.  InJ}.  de  jidiiuff.  Itg, 
i).  &  Ug.  64^  Digefi.  de  ctndtQ.  nam  lcruus, 
<]ui  in      //.  dicinir  nacucaUcer  obli» 
yriin<|fi#4udidoitob%m  iosenani- 
cali. 

Secunda  opinio  cll  /£guiiuri|  Baro- 
uis  t  (][ui  diilinguic  incer  obligacioncm 
mece  nanicalem  &  incer  obligacionenL 
qiut  nmul  iuris  fic  gcnciura  :  vt  prior 
pupillus  obli.;ctur  ,  dc  eaque  vnuierG! 
leges»  q^ibus  diacurpupillum>  iinccu- 
tDcis  auchocitace  oonorahencenL ,  ob- 
^tti,  cxaudiancur :  poftcriori  vcro  pupiJ» 
Fus non  obligcmr ,  dc qua  ilhr  inrcfligan- 
cuileges»qiubus  nc^acur>pupiiiura  non 
aclhibKattKoris  aucboritatc>ccmccahen- 
teni  oU^pci..  Sed  &.hseco{>iiuo  a  plcris- 
quc  rei!cinir;nec  iinmcrito,  1,  Quia  ob- 
ligationaturaliscadcm  qiuciurisgcn- 
dum  Li4-&i*  i.dtJU  tar.  vbi  Paulus :  u  04- 
mrddeba ,  fMM  megmiiim  ddre  efmu, 
i.Quia&:  ius  nnrur.ilc  idem  quod  ius  gcn- 
tium-,^.fingu!or.lnftit.  dt  rer.  diutfi^.  vendtt. 
eed.  j.  Quiamulcisinlegibusdicicurpu- 
piltiun  obl^ari  nacuialiter^fiueiure  nacu^ 
Tx,vtmLi.det39tut./.2f  ff.qitatulodies  Ic^at. 
Cfdut,  quibus  cdiamctro  contrjnaforct 
iia:cIiaronis  diiluu^o  >  qua  diuc  ^u^ii- 
Itaro  obligariineegentinnu 

Tccdaopinio  cfl  BblogmniinTairir^ 
j^cert.  pet^  vbi  diftinguit  mter  rautuum 
acoctcrosconciadhis ,  vrcxmucttoqtii- 
donnonobfigecur  pupiHustfiiienitoris 
anchoritacccontraiicns ;  exGSteriy  ver^ 
conrraihibusoblipctur.  Cxtcnimdifpli- 
cec  ii.Tc  quoqj  opimo  » i.  Quia  ratio  nuila 
daripotcft,  ODrexmnnioiionobLgccur, 
^gcacicciavttotoMiiaaihutoblynie. 
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z.  Quiacadcm  ratio  in  cxtcris  obrinef 
cotrachb.qux  in  mucuo :  ex  mucuo  cnim' 
iddcco  puplhis  non  obligacur ,  quia  ei 
bononun  adminiAracio  adcmpta  eadcm. 
qnc  rutori  dcmandata  cft ;  adminiftrario- 
lusvcro  parsquardaro  cU  muruam  acci- 
pcre  pecnniani.  Deiiide  quia  pupiiius. 
nopoceft  Hum  coa^cioncm  (iuecucocfr 
rcddercdetcriorem:ar  pupillus  muru.ira» 
acdpicnspccuniam ,  condiuoncm  iuam 
cunidedeceriorcmxeddcrec.  Hasautcm 
caciones  in  reliqiiis  quoqiieconccadibiiS' 
pecaequeobtinerc,  quis  non  animaducr- 
rit  *  Ni&iili  ad  i)onorum  adminiftratio- 
nem  peccinenc ,  vc  pauio  intra proiixius^ 
dcmonftrahiwr  ;exiisdemquc  conditio- 
ncm  fiiam  reddece  poflunc  deceriocai^ 
prtn.  Infi.  deauS.  tut.  3.  Quja  cx  aliis  quo- 

Succoncradibus  >  quos  pupilius  incou- 
ilco  totore  iniecic«  non  obIigaridi(erte. 
icribit  luftin./»//  pr.lnftitJe  MtU.tut.  Et  lu^ 
risconTukn&inilfMdiirfk^i./  iu«MMt 
md^, 

Quana.  ofMnio  eff  iUbnim  qoi  cm-- 

dunt ,  pupilIumloau>leacwemnon6dft 
obligari  n.otualicenfachim  vcro  locuplc- 
dorcm  ciuiiitcr:ranoncs  vero  liiorum  iix- 
innt  I.  Quia  mLzi.  frnuip.ffi.    leg.  F/dti^ 
dum.Li.fJe»g9X44>l^gtft.  defoLleg.finiL 
prm.  ff.  de  tureiur.  I.  64.  ff.  ad  SC.  Trebett. 
L  js.ff.  deruept.  qmarbttr.  Itg.  4?.  Dtgefi. 
deohligM.  &a£ltorL  leg,  3.  $.  4.ff.  denegot,. 
jgffi,  4^  jyt,  $.  4u        driNV.  dcaliisiii» 
hnitis  ,  indiftinflc  ac  gcneralitcr  dici- 
rur :  pupiltum,  iiuc  tutoris  authontatc 
contraiicutcm,obligari;quod£caiiuc  lo- 
'Cupkdocfidns  lit  pupillii8,fiaenon.ol»>- 
ligilbintr  naturolitcr.    1.  Quia  in  le^ 
Jf.§.4.f.qtundo  dies  leg.  ced.  lCtus  diicr- 
ns  verbis  /cribicjfu^um,  qui  jdnc  tuto- 
ris  audioricate  mimmosacce^ierit,  nec- 
/adhis  dierit  locuplctxor,  obligari  natur^ 
Htcr  5.  Quiain/.  /^7. //«F.eW/j.pupillus 
non  crat  todtus  iocuplecior    quia  iti- 
pulatione  pioponinir  prcmififleAccamaa: 
lidduilbreiasobl^pnir:ac.TefOii6jobls>- 
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«nenir » nifi&:  ipfc  pupiilusobligams  ei^  bononmi  fit  papiUe  adempa  Ac  mtoii 

^libCumobligaciofKiciuilbris  (etnperoli'  commifl^i^i]inirpupilhun,f!neaucho- 

^uam,  5c  vcl  nacuralcm  obligationc  pr.t-  ritatctutotis contrahcnccm,cx  contraclu 

iupponac  :  acc  fidaullbr  obligaur,  niii  nonobligari.  Necprocontraria  opuuo- 

^KUidpalis  pro  quo  incerceflic ,  obligacot  iieiaduRC  modo  adduda  iundamcnta:: 

ikUM-t^&^  ffMfidta^i*iJi^Mi.  non  pcimum}quia  Ucecplurimts  in  lods 

4.  Quiain /f/.i[ifeyS/.heres pupilli non  dicatur,  pupillam  finc tutorc contrahen- 

locuplccioris  excontradtu fao  rcddiri,na-  ^'^'V'  "^^''f^^"  '•  ^'^  rai^cn  ncccllanb dc  co 

xuiaiitcr  obligatur.  Atnonobljgaretur,  calaaccipicjidum  ci\,  tjuo  ex  contradhi 

«ifi& ipfe  pupilIusfiiifletoWiMCus:  cum  fiwpupiUuslocupletioreft faattS.Qoo<t 

heres  in  ius  &locnmdcfonaihicccdcns,  eth  m  iftis  lods  non  exprimacur,tsmenM 

■ciufqueperronam  rcpra;fentans,non  ob-  «ahislcgibus,inquibusdifericexprimi- 
ligetur,  nifi  detunclus  prius  fiicnt  obh-        >  lumcndmn  cft.    Ncc  ciura  inltc- 

^ius,  argum.§.2.lHji.deher€d.lnJlit,  quens,fcdvfiiatiflinmmeft,ircqaodvm 


5.  Quianouano  nonficnifiobbgaao  l«5g«<iccft.  cxalufiipplcacurjvudcemm 

pofteriSr  firraiter  ccncac  §.  frMO^U,-  '"f '"J^^             ^«^«'"'•^  rcfpondcnr. 

%tur.  qmlm  mol  ohltg.  tcU.  atqai  noiudo  veUudicarc  vcUc.  vnaduntaxac  particuU 

fit,  cum  pupillus  hTK-turonsauthonca-  "^^^f^  EtmCOtomre  gcacn  pcr 

xc  coutr xm  d.  ^.fr^crta.  Vndc  ic.m  vi-  ^iS^M texcusgaicra. 

.denir,  pupUlum  Cne  nicoris  aucfaiuita.  i'^^-^^^"^d,ftmdc  loqucntc.rcftrmgun- 


«e  concfahentem ,  quancumvis  U>cup(e-  ^^^^^'"S^^n^ur  cx  tcxtu  fpccul,  & 

«or  hOus  non  fit,Tbliqari  naturaliUr.  r^?"'-?!?  LtnM^D.i^,dti^mu. 

■  Eahis  uaaue  fundamentis  &iuristcxri-  .^^«^7  ^  quodmdd«pmaumawt 

.4ius  dicei^um  ac  eondudendmn  vide-  ^^"P'«'°^  P°""^  >  qnam  paupcnor  fe- 

.nir,popaium  fine  tucotcconcahcntem,  ' P^"";^^'^ ^^^"'^^  '^S'^-"^ ' 

WnXfit  ^  ioamletior,  obljssri  'i" prarfumptionem  ,  pra:i^pom 

nacuraliccr.  dcbcat,  pupiUmnlocup^ 

eiK  L 47-^1- Dtgeft.aefiu  Adlecundum 

Vcrum  cnun  vero  &  Ivcc  opmio  non  rcfpond.  kaioncm  dia.  /1     §.  2.  Dmjl. 

«niuriaiieudRir  i.  QuupupUluseacenus  ItgM.ccdat,  non  cllc  ccnara, 

iotamobligari  dicitur  naturahtcr,  quatc-  „cc  conftantem,  (ed  aliam  tn  pandedis 

tnis  fiifhis  cft  locnplctior  L  s  prmc.  &  §.  floreniinis  habcri  5  aUam  in  vulgaribu» 

j.Diitfi.  deMta,tut.  2.  Quiafi  nonfufe-  cxemplanbasiinpandedliscniml  loren- 

4ka&  locuplcrior .  didcur  ftipuiatio  pu-  ^„„5 panicukiUk  Nec»  qua:  cciam  m  cdi- 

4>Uh ,  qua  inconfuko  tucorc  promihcin-  tione-Gocoftedi  Amidrettlts  iudiidinir» 

utUis,  itemcxftipuLitioneiftaobligado-  aefidcwwrtquareejtliocambignoceail 

nem  cUc  niUkm ,  §.  jmtertd.  #.  „jhil conrra noftram  fcmcntiam  conclu- 

^uibm  modu  pthgdtM  toUttur,  dipoteft.  Scd  cura  &: aUas  lcdio  Fioren- 

3.  Quiaex contrafiftius ,  c  qoibus  con-  tina  cacteris  corredior  fic  &  purior ,  ac 

.^thmem  fiiam  potcft  reddcrc  decerio-  pczcereanonfblumaliis  ccxribusexpref^ 

TCm,  quales  fimt  Tkro  cirroquc  obligaco-  fis,mod6  a  nobis  addutbis ;  lcd  &  rationi 

rii,  negatur pupiUus  oblij^an ,  liccc  akcr,  iuris  &:  xquitaci  pcr  omniaconuenuc, id- 

qui  cum  pupiUo  concraxtt  ,obLgc:ur  pu-  arco  cam  vuigarium  cxerapiariu  ledhoiu 

plio, frmc  htjHtm,4tmS.m,  (^acum  aniefecendam  pucamus.Necobftacarre^ 

contrahete&  obhgari  fit  pars  admini-  geritGoedd.QupdfifeftioiiHi»ca£ut- 

ftmiioais  bononim  $  adminiftrario  vcc6  cerctur,  cooiequois  fbret,  pupiUnh>cu- 

Aaa  a  plctio- 
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7.cum  Authent.  /iiju,  C.  qu£  res  pignor,  vbi  voleti  autcm  nuUa  potcft  inferri  tnninl. 

non  obligantur  pignon  inlbrumentaad      Sicetiam  non  aiduerlatur  fecundum: 

agriculturam  neccllaria :  nc  agricultuta  nam  concellb  eo ,  quod  fuppcUex  bbra- 

Kcipublic  admodum  nece(1aria,maxi-  rianoncontincaturobligationegencra- 

.  mo  cum  RcipubL  detrimcnto  impedia-  li  rerum :  ponamus  eiiam  quod  cxprefsu 

tur.  Atquiiludia litcrarum  libcralu non  in  ea pignus locum non  lubeat(quod ta- 

ininus  vtilia  Sc  ncccilaria  Reipublic.e(&,  men lccus  (efe  habcrc  manifcndmroura 

nen\o  cft ,  qui  negare  poflit :  quocirca  eft )  uidc  taracn  non  lequuur  quod  uci-  , 

nec  fuppellcx  libraria  (Vudioforum  taci-  tupignusiionpoffitiii  (uppclleCkilc  ftu- 

K  obligatur  pignori ,  ne  ftudia  libcra-  dio(brum conftitui:  cuin  inulta  fieri  pcr- 

liamavimo  cuin  Rcipublicdetrimcnto  mitt.intut  tacitc ,  qua-  cxprcfte  fieri  pro- 

impcdiantur,  hibentixr,  L  Ixprtjfa  dt  R.lur.  (cd  cum  ( \- 

Cartcrum  etfi  hax  (cntcntia  videatur  prcilavolunute  &c  coiilcntupoUitobli- 

admodum  cfte  fauorabilis achumanira-  gari  fuppellcx  ftudioli,cur  non  ide  tadta 

tiadmodum  conucniens,  vercor  tamcn  ipfius  voluntatc  fieri  polTet ,  maximc cii 

vt  lubltftere  non  podk.  nuUa  lex,  nulla  Impcratoris  conftitutio 

Rcgula  (Iquidcm  cft,  quod  res  inqui-  obftet  quo  mmus  id  ficri  qu cat. 
bniin  prardium  vrbanum  inducb:  loca-       Non  aducrlatur  deniq;  quod  inftru- 

totiproincrccdeobligenturi/.^.  4.^.1-  meiuarufticanon  oppii;ncrcntur  tacitc 

Sfr«i4«u :  Ab  hac  autem  rcgulanul-  nc  quid  detrimenti  capi.u  Rdpublica. 

piam  excipitur  luppellcx  ibidioioriim  li-  Kcip.  Nam  ex  co  non  lequitur  ide  quo  - 

Draru.atquodnoiuinatimatquccxprc(-  que  obtmere  in  fuppcUedile  libraruj 

jecxceptum  nonrcpciicur,idiubrcgula  cum  priuilegia  6c  iura  cxorbitantiaftri- 

conrincriintelligiiur.  di(limellntintelligcnda,  ncc  egrcdLaia- 

Acccdit  quod  pnuilcgia ,  vipotc  iui a  cu,*^  pcr lonas  aut  rcs ,  quibus  lunt  cgnfti- 

cxorbit.inria,non  prarfumaiitur.led  pro-  cuu  Ck:  indulta  <^.fed &  tfuo  t pTmcipUnjl  tfe 

bari  dcbcant :  proniiie  cum  nuUo  ccxvu  iur.tutKr.gem.& cml.  At,inquis,vbicadc 

iutis  fiippcUcx  ftudiolorura  muiuta  hac  ratiojibi  quoque  eadcin  cft  luris  dilpofi- 

priuilcgio  probctur,  quod  ncinpc tacicc  tio;itqui  cadcm  cft  ratio  inftrumcntoru 

non  obligctur  domino  mutxi  m  quod  agriculcuiar&Iuppcllctlihslibraria;  ,  vt 

condu(ftum a ftudiolo fuit indutb ,  uon  cx prqdi(5tisconftat.Pi oindc cadem quo- 

prarduncturhuiufmodi  priuilcgium.  quein  ili;scmiurisdifpolicio. 

Nccohlhiiprimo  AuthrntiCdh;i'jir*.C.       Scdaxiomaiftud,\ bicatlcm  r.itiocft, 

Ne jUiusprtpjLtre. liquidcm m  ca nil quic-  ibi quoque  idcm  iusobtinct,non  procc- 

quamcontinctur,  quod  hmclcntciitix  ditmcxorbitantibus  Impilanbus&co- 

pattocinaripodit.  Ncclcquicurftudioii  tra  luns  comnuinis  rcgulas  introdu— 

debcnciccure  bibitarc  co in locojin quo  cUs:  rum  qux  contra  rationcm iuris  c6- 

ftudiorum  cauli  vcr&ntur.  Ergo  iplbru  mums  lunt  inuodu(il.i  &  rccepca ,  ea  nc 

luppcllcx non  potcft  tacice pignori  ob!!-  quidc c\ idcntitatc racionis ad  conlequc- 

gari:  huc  enim  iecuritas  ifta  miuimc  fpc-  tiam  porriguntur  cxtc  ii(iontq,adinictiJt, 

^r,(cdc6  (altem  pcrtinct,  nequaillis  Lquod  (ontr4.}[.deR,  lur.  LquodYcro.ff.de  le-  Qu.  ip» 

ab  hommibus .vilimmis  inferatur  iniu-  gtb.  Atquiddc  rcbus  minorum  linccu-  Anrcsmi. 

ru:atiniuria  illisnidla  infcrtur  quando  ratons  confcidu  vcl  tutons  auioricate  norumtM 

CKindudioncfuppelledililisrescorumta  indu(^is,dicendum  .**  ciu  obli- 

citeobligantuvpignori,  vtquodpignus       Ncg.itAucor  noftcriniUispignusta- getur  p^ 

ipiornm  cacita  Yoluntacc  conftuuuuc:  atum  (tu  hypochecam  tonftitui  polle.  ^w*r/,>? 

Fun  tn  prtdti 
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Dl     ^ACTIS  1 
ggffffiHfitTmidamb^tum  huius  ailerdoms  prxci- 
fiurmt    puum  in  eoconilllit ,  quod  imnitclli  & 
mduQ*  f  expcdici  luris  Ac ,  quod  minoc ,  ne  quide 
cxconcra^u  &  conlenfu  exprelTo  obli- 
gocur  finc  cucoris  aucocirate  vei  curaco- 
ns  colclii  /  S'  ^-'^'  ^  mtegr.  rejiit.  m  mtnor. 
igicur  mulco  mmus  ex  conlenlu  cacico, 
«  cacitaquc  conuencione  obligari  qucat: 

Gum  maiorvtdeatur  cilevis«xprcfli,qua 
tacicL 

Scd  quominus  fublcribam  (cntentia: 
huic  Autoris  (acic  quod  nuUa  lcge,  nuUa 
Imperatoris  con(btutione  rcs  mmorum. 
ab  hoc  taato  pignore  cxcipiantur  :  ac 
quodexceptum  noncd,  id  lub  rcgula 
contineri  intelUgitur, 

Idcm  quoquc  cuincit  i  j.  ^  i.f.diReb. 
tor.  namillic  Vlpianus  cxprclle  conili— 
tiut ,  vt  iudicialc  Sc  prxtonum  pignus 
m  rcbus  pupillaribus  oonlbtui  polllt, 
quia  ifta  pignora  nueobUgationes  &a- 
hcnationcs  non  ex  tucons  8c  curaco- 
ns  voluncace  fianc ,  fcd  ex  mc^ftratus 
autoritate :  proinde  ctiam  m  rcbus  mi- 
iiorum  hoc  tacitum  pignus  coiitralu- 
tur  ,  quoniam  non  dtlccndi:  cx  vo— 
luncatc  tutoris  vci  curatoris,  fcdcxvo- 
luiitate  lcgis. 

Qupcirca  cum  hic  diucrla  Iit  ratio 
tacici  &  exprein  pa^ ,  non  valet  ar. 
gumencum  ab  exprellb  ad  taciium  de- 
dudtum :  vt  taccam  quod  &pc  qux  ex- 
prclla  nonA'aIcnt ,  tacice  valerc  debeaiic, 
vidc  d.c.j.q  i6. 

Vndc  ctiam  non  obftant  Li.  qiu  res pi- 
gnor.  l.  fin.C.delegit.tut.l.2a.C.deadmin.tut. 
qua;dc  cxprclla  oppigaorarionc  rerum 
minoris  ioquucur,  ill5qiillidta&prohi- 
bitacfleprobat,  q»adpropofitumacc6- 
Qu-  20.  modarinonpolIc,modooftcndimus. 
dn  indu-     Vtrum  porro  in  rcbus  indudis&  ilb- 
itainprd  tis  in  prxdium  rufticum  confimiUter  ra- 
dmm  ru-  citumconftituaturpignus,vidercbusirj 
fiicii  ta  pridium  vrbinum  indudis,  hadcnus 
ette  obbr  didumfuit.^Scrupulo&controuerfiano 
getur  p/-carct». 
g*mt} 


H  E  s  I  s    II i: 

Commums  fcrc  eft  fentcciai«terpp. 
quod  mdudta,  inueila  &  ilbta  in  pra:diu 
rufticum  condudum  nonobligtturiuii 
cxpreJlcdeoppignerandisiftisconucne- 
ric;tum  quod  Ncr.iti^in  L^.j^.in  cjuib.cauf. 
pfgn.velhjpoth.  tanr.  apcrtcconktituit  dit'- 
icTcntiam  intci  iiulutta  in  praediumvr- 
banum&indudtainpraedium  rufticum, 
ficut  iJb  tacKc  obhgcntur,  hacc  vcro  non 
ucm.  Tum  quod  iii  prardiis  rufticis  l.uis 
vtdcatur  cautii  locatori  dc  mciccdefca* 
dtibus  in  prxdio  ruftico  natis,  qui  tacitc 
funt  ipii  pro  mcrccde  obligati  1,7  pr.ff.  m 
quib.  CAuf.pign.  Tum  dcniquc  quuin  /  4, 
ff.de pall.&i.  Item Seruiana Injl.  deatt.  cx- 
prcllc:  ftatuitur,in  vrbanis  habicanomb' 
locandis \n\xtQtx.,  illata  pignori  cllc  loca- 
tnri  etiam  fi  nihil  de  co  c6ucncnc:cx  quo 
coUigcndum  videtur,  quod  ininduCliS 
in  pra:dium  rufticum  contrarium  obti- 
ncat,  adcoquc  vt  ifta  oppigncrcntur ,  cx- 
prcllaconuentio  rcqiuratur. 

Crtcrum  hxc  lcntcnti.i  (uftineri  rvon 
poicft :  cmdc:uillimis  fiquidem  iuns  fu- 
damcmis  dcmonftrari  poteft  indufta, 
inuecta  &  iUata  in  pr;rdiuai  rufti- 
cumnon  minus  tacirc  pi^ori  obUgari 
atquc indudVa mucfta&  lUata in  pr.xdiij 
vrbanum,  fi  modoiGicmcdomino&ie- 
rint  1  ndu<iti,  inucdla  &  ilbta. 
Probat  hoc  ff.mquib.caufptgn  cuincit 
idC  Lj.C.de  /ofrffo.codemq,  facit  Ly-pr.ffm ' 
quib.tasif.&i.  dcniq;  omnium  uiidctillime 
lcntcntiam  h.nnc  probat./.y?«.C.rfl  /  ttt. 

Qu  r  iuris  fundamctua,ctfi  dillciuie- 
tes  variis  rationibus  chidcre  concntur, 
ea  tamcn  cius  clle  roboris ,  vt  rationibus 
iftis,  quantumuis  fubtilitcr  cxcogitans, 
fiibucrti  nequaquam  poflint ,  foUdcdc- 
inoftraui  in  d.  tra{i.depa£t.  c.2.q  i\ .vbi  co- 
tranisquoq;  fundamcntis  (atisfadtu  cft. 

Ahud  t.iciti  padki  dc  non  pcccndo  cx-  Qu.ii. 
cmplum  cftcumdebitoriChiro^raphu  Anreddf^ 
acreditoreredditur ,  irfquoipfcloi^mi-  tioChir»- 
hi  obligatus  crat:ium  hoc  ipfo  inter crc-  gr.tpb  ta 
dicorcm  &  dcbitorcliicfadu  intclUgi-  cauindu- 

tur  catf/tituf 
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tur  nc  crcJitor  dcbitum pcur,  fcd vx  re- 
nullum  lic  crcdicori  pign  .Paulusi  Et  iieo 

t«rmterH»sC9iuuHife  ne  peterem:  profiitit- 
ramqiu  ei  ctnuentmk  txcefttmum  fidcmt 

Mem  quoq;  confirmat^T'.  c  hnm^ 
ftgtt.  vhilmpp. CredirncepatrnitmfiA^k- 
^dtivne futtiit ,  qut  per  Cbtrographtm  nexus 
fiffmifuetM ,  luhenteeiiem  cnKtme  reddh 
jfiffuritn^mnm^viitrh  mmifeftu  ejl. 

£c  tatio  huius  ell,quod  quiChiio- 
graphum  reddir  no  modo  de  tabulis  co- 
gitat,lcd  ctiam  de  iuic  debiti ,  cuius  pro* 
natiotabiiHscontjntnir  Ljp.ff  deUgdt.i. 
Igicurdcbitiius  rcmittcreccnfecur,  qui 
Chirographu  reftiniit.Vidc  hac  quqftio- 
ne  pleiie  enudeata  m  d  traS.  de^.  c.  2, 

SiChirognphu  ftiericalicui  rcdditu, 
in  qiioiprccuircdditijcfl-,  cv  aliuclfimul 
obhgabatur  j  iple  quidem,cui  Chirogra- 
phum  fliit  redditum  cenfctur  dcbitu  cile 
remfllam ;  in  perfenam  vero  akerins  dc- 
bicoris  videtur  illi  tacitc  procuracor  con- 
ftitutus  is,qui  Chirogr.iphum  reccpif,& 
iauccumdonauo  no  ita  facikprqluma^ 
Rir>nifia]malia<)uactinqtte  defidaimic 
c6iedura,  &alias  adbusaufitriusatque 
inurilis  fit  futurus,idco  zquius  videtur 
atq)  bcnignius  ita  hoc  fa^um  mcerprc- 
tui,  qnau  Titius  exjgaidinomiiiisgta 
ria  procurator  a  ctedicore  confticurus  cC- 
fct.  luD\izrenusind.L2.§»i. ff.de pall.fcd 
pro  concraria  opinimeptigpicBartJ^ui- 
gofius  8c  Angelus. 

MBnenmr  Lfiii^im.mfiiii.fie&- 
hert.fegat.  &L  i.C.iei$nat.  quo  probari 
exifbmanr ,  quodin  cafupropofico,red- 
deudo  vmCuirographum  ccnieacur  cre- 
•ltitoc«imi«  cuireddiditlibenifl^  cidem- 
qoeaftioaem  contnalinm  debiiorem 
donafle. 

Scd  vc  rede  notacMonachius,i(h  cex- 
ttts  ad  rem  tnhil  fiKiuncnam  in  ^LZ^dkMUU 
loqttiiiirdelibeiationc  duob*  ibdisde- 
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biroribus  ezpre  (te  legaca,iddrco  mirum 
noneftn&ilU,qui  capax  non  eft ,  le^ii 
libendonis  pcodeft » nec  quicqnlpco- 
bar^£ikC>dkirfMr.  quiacrh  fubnominc 
inftnimenri  continearur  ius  comprehe- 
Imnmiliomftrumcto,  non  camenjpro- 
batqoodcceditoc  donareci  volnentcc- 
iamalieritis  debitoris  ius,  cum  noftro  in 
cafii  regula  iuris  (aris  vcrificerur  in  rcmif^ 
fion '  ^  .ms  debicoris ,  cui  cradmim  cft  i- 
pfumtnftxttmentum.  Atincafii4f.JLf.C 
df  dMMrJnutilis  efiet  tcadiiio  inftrumen- 
ri,  nifi  mandpiaea,deqiiibttSdLiLi.loqui> 
cur>  eftcncdonan. 

Prouide  Duareni ,  hSat&iie  aEoiom 
(encenciar  finnitcr  inhxre^m  exiftimo* 
fimodois,  cui  redditumcftinftrumcn- 
cum ,  calis  iir  peribuaqux  procuracor in 
iudido  conibtui  vdeat:  nim  fi  aut  miles 
fic,autmttlicr,  autminor,  pnenunprio 
fiipra-dida  defidr ,  idcmq;  obtinet  fi  dc- 
bicor  fir  mops,  creditor  vcro  fit  locuplc- 
ciJimus:  nani  in  his  caiibusfacileprx- 
fiunitur  doiudo :  vtpocc  cnm  nihilaliud 
occurrac,  quodinteriplbsadtteflcpco* 
babihus  fir. 

Qupdii  crcditor  pluraiccum  habuc-  Qfi; 
xiteiuldemCliirographiexempla,tum»  ^  tni^ 
vno  rcddito,  non  protcnus  ccnfi:bitur  tn  pbtrs 
tacitapadionedcbnurcmififlc,  nifi  hoc/^^**'  ^ 
adii  mter  dcbitorem  Hc  acditorc  cllet.  buent 

I.  Q^aim  alias  dufiem  cantionis  Ciirqpsi 
tabulas  domi  (e  habere  intelligerec,  qui- 
bus.rquc  intcnrione  fiiam probarc  pof-  vnerei' 
fet, hac liduciapoccft cas ububs dcbito-  f^' 
rifuoreddidilk.  ffiimjk 

X.  Facirdeindehttccriam£jfiM/.#i/«"»'"^^ 
hifquatefl4m.deL  nam  ibi  didturexplu  fonpet§m 
ribus  ciufdcm  tcflamcntitabuhs,fi  qual-  ^ 
dom  dcleuerit  tefUtor  ,  no  ftatun  irri- 
tnm  Feii  tdbmeotnm  cnm  ck  csEiecis 
qiix  fiipetfiinc ,  res  dcdaccinr. 

Non  obfbt  quod  in  conrrarium  obii- 
dt  Bartolus,  quod  ynum  mibwnaicum 
fit ,  licec  pIuriDus  ciEempIis  defiii|^liimi 
vMiMarjf  dr  i^^bHHiir.  pcoiiide  nii^ 

men- 
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'menrum  rccic!irumfir,4|iiandovtnimex- 

emplar  rcdditum  cft.  ^ 
'  Redeeniin  Diurenus  hoc  argumcn- 
cnminip&mBaitoliiinietociqiiet ,  hoc 

modo:  vntimcft  inftrumcntum:  arquik 
crcditoic  idrctcntumeft,  non  igitur  id 
rcddituni  diia  debct.  Deindeaicnon  fim- 

pluia  inftrumenta :  quia  ncuc  d&c^pd»  ■ 
plunbus  cxcmphs  ciurdem  rcftamcnri,v- 
num  inftrumencum  diacur ,  plura  vcro 
cxcmpla^utplmts  daiccfiuemembr»' 
nz:  icaquoquCjinpropofito ,  vnus  qui- 
dcm  cft  cona:adus,auc  vna  obligatio,(ed 
cauciones  plurcs  >  aui;  pluiainftrumenta 
.redcdici|)oirBnT. 

OeccnimiSilaittMfameft.qnod  n 
'qaisChirographiimtecidens  dicit ,  fcid 
donare  fcu  lcgare  ,  dubium  nulkim  lir, 
quindonacisvcilcgacis  rabulis  nomeni- 
nfiim  ac  detMnm  domRom  legtanmtw 
ruL  Eademrarioeftvendicionis  £f«iCi»- 
■t6graphmn.ff  dt  leg*t.  j.  t.feruum.  5.  eum  qui 
_^,(Uleg4t.i,ltg,t.ff.<fuut  ftffi.lt^,t.  Codtc. 

Sedvcniraquemadmodum,  reddico 
Chirographo  ,  dcbirum  cenfetur  remif- 
{um&  padum  de  non  pecendo  l&dum, 
icaquoque  j)ignore  reddito  >  principalis 
ohligMOOffrtin^  cen(eainr,qiBeftioeft/ 
Sedn^atiModeftiiKis  in  l.^.ff.  dt  paH. 
/fj/ffMminquiens  ^ffm  vero  dehitort  rtd- 
^mJifecimidfibU4funfitertt,delfitumpeti 
pifiMimf^im^  nifi ^itlUttrtt»- 
rrariimttSumegifrtittMr :  non  i^nir  re- 
mitTiun  intclligirar  dcbirum  principalc 
reddiro  pignote.  Nec  ob^ft  excmpluin 
chirograpmreddictsnamKfaccinnsKlo- 
hannes,antiqui-GlolGiniKs,han^  dinafi* 
tacis rarionem aflignant,  quod  chirogra- 
pliireddicinullaomnino  lirvtilitas  ,  nifi 
ad  indncendam  coniccturam  perfedbe 
IbluDOttis  Ln^.C0ik.de/^.Lff.iitig4t. 

j.leg  iz.Codtc.dtfn^ob^t.pigpoas  ^  cro  mul- 
ciplcx poirir  clTl-  vrusjuuc ad  vtcndum,  li- 
uc  ad  vendcndLUU ,  liuc  ad  aUeii  cuipiam 


(  TAssis  111 

obligandum,aurcommodanJiHn.  Et  ita 
quoque  Hocoroannus  &Duaccni>i<^  /.j. ' 
deftO, 

Venimreiicic  hanc  racionem  Cuiad' 

usproptcrciiquodex  reddica  cautionea- 
[ix  muk.c  vtiluaccs  tingi  poflint. 

PromdeipicCuucms,  eumque  lccu*  - 
cnsAaconiusfaber,  hancaddncuiicdi^ 
uecfiiatisxacioaem ,  quod  chir<^capho 
cc  nrincarur  principalis  obligatio;  pignus 
aucemlitobligacio  accciloru ,  quemad- 
modnm  fiddimbr;  ideoficu^fideioflbce 
libcrato  ,  nihilominus  (bctis  obligitio 
fubfiftit,  itapignore  liberato  ,  nonideo 
principalis  obU^cio  fu  cxcincbi:  at  rcd- 
^Hco  cnirograpno,principalisob%acio- 
nisauthoriras  contmemr ,  eciamnde  ea 
folucndanullus  rradatus  habitus  fit ,  id 
t.imcn  adum  videatur  vtioluacur  obU^i-^ 
tioprmcipalis. 

SedHocommrto  diipUcec  haec  diuec> 
ficatis  t^tfb'  ,  propcesea  qoia  chirogra- 
phumnequcfitobligario,  ncqueobliga- 
cioncm  concmeat,  ahoo^um  amillo  chiro- 
gtaplio,  etiamip(aobUgadoami(&dice* 
recur  concra  L  cum  inftrtOHtntk  lo.  C.  de 
infirum.  fcd  chirograph\u-n  nil  aliud  eft, 
quamccltimoniumconcrada:  obUgacio- 
nis  <tJ.ffM1^tet.gJ.t2.CJtprol/M.  Iplc  igi- 
tor.Hotomannus ,  hac  Cu  iadiopmione 
rcic<iVa  ,  ftatnitcfFcdiim  chirographi  Sc 

ftignoris  rcddiri  diucrfuin  noncire,  quia 
icutreddkio  clnrographi  cxtinguu  cao- 
fimdiirographi  h.«.4>bligationem  per- 
(bnakm  j  icatedditio  pienoris  extinguit 
cau(am  pignoris ,  h.  e.  oWigacionem  rca- 
ieni:principaiem  vero  obUgacionem  non 
extingaic 

Verunramcn  mihi,IaIuoaliorum  iiidi- 
do  ,  Cuincii  rario  probabihor  vidctur, 
cum  manifeftum  lit  m  d  I.2.& ^.lCtos  c6- 
fticuere  diuerficacem  pignoris  chiro- 
graphi  quoad  prindpalcmobligacionem. 

Non  obftanre  co,  qu  od  contra  Horo- 
mannusobiicit  inoncnim  icqinturamif- 
fo  laftrumenco  non  amucuuc  obligauo. 

Zz  Ergo 
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Ergoobliganoin  indrumento  noncon-  depMH.  HuiufmocUveropadumeftrcakr 

anetui.  Quandoquidem  iiiccllainento  L4o.ff.d.ttt, 

vlnnia  defiindi  iKNontas  conniietLdUci-  Qmpropter  pa£bimilIii4qMdMJl 

tui}  &tamcn  ,  amiilbteftainento  ,  non  /7.cUcitucparnmin  rem,parnminper(»> 

pcotenus  ^iTntTrifnr  vlriiTia  t^^^*^"*  VO-  nam  e(Ic,verbonim  duncaxat  conceprio- 

luntas^  ne  diacur  efle  mixtu» :  reuera  camen  in 

eftdueftKCak  i  vdedMDinccmedees- 

USSOLVTIO  THSSIS  '  pecflcdidMriiU>ji.».y njtkJ. 

C^terum cum  adieaio  nerlonz  now AndHbi»* 

L^Jt  &  J)  Ackum  poRoiOttd » quod  eft  dc  non  (empcr  pcrfbnale  padum  (aciat ,  vt  quz 

JTpeiendO  ydiuidcc  lurisconiultus  Vl-  inKrdumeo(pedet>vtappareac  ,  cum  ^j^ 

f)ianus  in  rca!e  &pcrionale.Realeappel-  quopadiim  (ic  inirum  ^  quxrirur  indu-  p^Q^ 

ar,  quoquis  gencralirer ,  nulla  cxprella  bio,vcaim  potius  pcrlooale  prifumatur,  tfffrtttU^ 

peribnx  menuonc  hicia  paciiacur  N£  anreale  .'Ec  verius  nuhividccur,  quod  m  ^  ptrC^ 

P£TAT:pccibnaleveroquoqttispad-  dubio  prafumawir  in  icm  potio»  eflc.  „4/^ 

fitntc  NE  A.  CERTA  PERSON A  >  in  quaraiin  pexfonam ,  & con(eqoenKC nifi 

paftonominatimexprcfla,  PETAT,vc-  conllcc  pcr/bnalc  efle  padnm  auc  eui- 

lutineaLucioTitiopecat./.7.§-/<(^«M0K*/^.  denccr  ui  probccur  *  padura  hercdibus 

dkfOi.  vln paAonim, tnquic,  quacdan  tn  quoque prodcnr,acaacitafeitinnt  qoo- 

xemninc ,  quxdaminpadboamrinxem  ^iacGoidd.dt eonttdheHd.& ctmmir.Jiiputi 

func ,  quociesgencraliter  pacifcv.r  ne  pc-  CMp.f.nttm.i^&  boTchok.dcpa£i.C4p.2.du4.s. 

tam :  in  pedbnam  ,  quotiens  ne  aperib-  mim.  jj.  Duarcn.  in  d.1. 7.  %.  f*Smtm.ff.  d» 
na,hoc e(l,uckLudu  Ticio petam.  fenxcndaconfimutur  hacin- 

Vtciun  veio  inter  harc  duo ,  padum,  pdmis  cadone,  quod  quiique  prjciniiui^ 

inqium,inrcm&inperrc  n.im  dcrur  ali-  tutfibiatqueheredibus(uiscauercvolu- 

quod  mixtura  padum  ,  quod  pac<im  in  \iVcl.p.ff.dcprMlut.L  vaerit.  Co£  dtctmtdb: 
oem  (ic,  partim  uvperibiMro ,  vaide  ambi-       cmmttt.^utildt.  At  padum,  quod  acL 

giiur  fAffisnuKrr.iiotomannos  Ba^  heredescnnucodomeftiquodquehece- 

miurifi.if^&in  aasutdiJLjt-Sffdtmim.  dibuspacifcendsprodeft,inremeftiL#M 

fitUpad.  ffJt p*S.  perfbnalcvcro  padum  ad  hcre- 

Vc  hoc  afHrmet ,  mouecur  inpTimis  des  non  tranlic  L  ij.pr.  f  de pAtl  igicur  111 

yewaiml.j-j  ff.dt pa^'  vbi  FloEcnnnu&af*  dubio  pro  ceadi  podus.,  quam perfimali 

ficmac,quod  padura quoddificexalceca  pafto pcx/umitur.. 
parcein  rcm  &  cx  alrcrain  pcrfbnam.  2.  Accedic  quod  Sc  ftipulario  prarfu"- 

Scd  mihi  vcnor  videcur  Cuiacii.  l'en«  matur  in  dubto  ,  ponus  in  rem  quam  in 

senna,<^cdam tcxcu  nidtuc  pex^icuo  pcrfonam L fttpnLuioiftd. 38.  ff.  demk,  «Uk 

d.L7.S.pdihnm$ ,  vbi  in  gencrc  wnne  por  ^.pcoinde&padumin  dubio  pr^fiime- 
^mde non  pctcdo diuiditiir  in  paftum    tur  porius rcde,quam  pcrfonalc. 
Kalc&pcrlbnale,  mixts.veronuliapcni-       3.    Polkcmo  fcntcntia  hxc  diferte 

cus  fit  menuo:  ac  mole  &  vinole ,  hmix-  quoquc  ab  VipunaapprobatucM^  /7.  |. 

nundiquodeftpadum.  |MffiraaR#ii!rf«&vbimbaKviari»la^ 

Vttacesmquodpaftum  ilhid  ,quod    Vtrum*mmiurtm ,  tmimpitfimmfathim' 

mixtum  vulgo  appcllicant ,  vduti  nc  cgo  fadum Jit ,  tftt  rrunus  ex  mentc  coitttsnititti-. 
petam,vclncab cc  petacur  dicaturad  he-  um,qu4mtx  verbu  ajinnandumcil  .-plerur». 
Kda vaoliBBacbetol^bus  prodellc.  Ljj ».  ^  tnim  perfpna  fditt  t^tritmtmnvt fcTfif 
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ntxhp4^umJUt,/iiytdtmnftretMrc«mqito  fulms  T^vktnmUj»%J.f.itf9Bt,&Lu.%, 

fattum  ySir. Atqui  in  dubio  prxKimirur  pro  fin.ff.eod. 

ce ,  quodfitpleranque  &  vt  pjarimum.  111^^  ^^^^^^  ^.g^^^  p^^^,,^ 

Igicnrindabiopr^fiinuciir  paftam  ceale  ^.^^1^  prodeflc  emptori  Sc  padu  doiu- 

potius,quamperronaIe.  toris  donataao,fiuepaafifltintc.fioeiii 

Nec  rcFr agatur  quod  obucit  Antc  ni-  perfona:  &  dc  reali  pa^o  tcxtus  cxprertlui 

usFabct  idarcopadum  indubiopcaciu.  eikmli^^Uff.  de  f^a.vhi  dicitur.  P^to 

mipcrronalc-qaumdiibiononpoflica.  tonuentHmcum  vendutre , /?  m  rem 

liundcmdmspcrfpiavolantas.quamcx  cvnftkium , fkmidm flmnm JmtmHm 

vi&propnetatevcrboru/.  iUe aut Ute ly.^.  emptari prpdtft :  & tmo  huius  perlpiaia 

^(^•'fe^/^l-  Cam  vcrom  P«Jo  ccrta  cft^hic quod  in  rcm  pafta  omuibusom- 

pecionaiitqpefetCenlMnir iwc efle  nuioprolmt.quoruui obligationem  dit 

|iropcwtas«tbQ(cam,vciancumperiona  folatamcrtcinterefteius,  uui  padfceba- 

illa,quatnominatacft,pa(aof^tc3mprc-  d.L22.^.fin.S.dtp*a.  Atquivcndito- 


benu:  aeteraEvero  peribnzomnes  iin 
cxda£e,  ac  pr  oinde  padhim  in  dnbio  prq- 
fiunatur  pcribnale,nonceale. 

Hocnon  obfbc;  quia  verborumifto- 
tumiu  dubio  hxcvis  non  eft.vtpadum 
•od  cercam  tflam  rcihingarur  perlbnam, 
fed  vt  <leiimiifUeiiic  is  t^yw  com  paflura 
cft  initum ,  |mic!|iie  V^iianttC  w  Al'^'*^* 
Ateftatur. 

SabuacAutor  padhim  imitan  ac  fequi 
naniam  eios  negoidi  coi  adiednm  eil: 
lomquiaalias  accedbrium  (equitur  nati^ 
ram^ui  principalis  4rg.$  /? alienam  l.de  Rer. 
diu^ium  qaia  pa^um  appoiitum  concra- 


ris  &:  donatoris  intercft  obligationem 
empcons  3c  donacarii  eile  diifolutam, 
veimttorisidcircoincereft  ne  petacurab 
empcttcc&dobl^ubipfius  di(S>luatai^ 
quia  eo  maiori  precio  rem  (aam  vcndac, 
&aliasemptoriaducrrus  ipium  ,  recui- 
da,rcgreilus  couipetac :  donacons  vero 
iaeointeceilpafhwiprDdeile  donaiatiok 
quia  licet  hic  aductuis  donatarium  nul' 
lumha.bcatrcgrefrum^ceui£fci ,  intereft 
tamen  cios  libcraiitacem  fuam  exicum 
ibrtiri,eo  quod  donacarinmlubeatadre- 
munerarioncm  &  gracitudmem  obliga> 
tum  L2s^.  cenfuluit.  Digefl.de ptttt.  htredit. 


am,fima)ntincmiid&t^ffi^^  pars  ^^y^^  ^c paOo  rcaii  nunus  habcnc  du- 
ipuns£7*$*/<4r^iiaivmdicicacineflecon-  ^  * 


mStaiyl-fo.f.deRei  credst. 

Nec  obcft  quodpa<5him  diciturfor- 
mamdareconcra^hu  Lj-S^J^ff'  dep*&-y^ 
WBk  conccaftas  podas  feqaaciir  nacucam 
contca^s :  nam  padhim  iadatfbcmam 
CQMCa^i ,  vt  fimul  eiuiciem  conrraAus 


Sed  vtrnm  perfbnaleqnoqiiepa£lum, 
inperibnam  pacilcentis  cxprcilc  conce- 
pcum ,  fingautiprofitiucceilbri  »  ambi- 

gicur? 

£cquidcmprodcflc  donatario&  cm- 
pcori  ftatuic  Auchor  &  communis  cft 


Ltt.C. 


pan  conftitoacur  &  conlequentet  con  . 

ctadbwinfocnadiUinsnaCHiamieqnarar  Dd.opinio,qaa poriflimumnititur ili7.§. 

&  iraitctur.  f-f  ^'f*^-  ^'^^  hocpcrijiicncaifimiaied- 

Carterum  diuifionis  rnpcrioris  pa£h  in  dctur  Paulus. 
""^aT  ^'^^  ^    peribnam  vius  in  eo  maxime       Sednuhicontraria  opinio  magis  pla- 

^  conlpicitur,  quod  padum  peribnalc  ad  cet  ,  tnm  quia  padum  duorum  neque 

Foflf  lietedesdlc&ooe^res  non  tranfit :  realc  prodeft ,  ncqac  nocec  tetdo  t  »7,  %.  4- 

'i^AaL  vctoomnibus&quibuluis  fiiccdloribus  Higeft.  de  trMuJkS.  tmn  qaia  rcguia  eft 

*  tam  vniuerlalib.  quam  fifigularrbusnro-  padkum  pcrfonaleadalium  nonpernnc- 

fit :  quam  diiFerencum  iuggenc  ItmictMi  -  rc  i.  ij-  $>  fttm.  T^gtft.  de  fjiS.  cmn  quu 

Zs  a 
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Gjterum  fidciiiflorispadum  non  pro- 
deft  dcbiton.liuc  fit  in  rcm,liucin  pcrlb- 
nam  conccptain. 

1.  QuiaUbciatohdeiulIbre  non  proic- 
nus  libcrarurdebitorpnncipalis. 

2.  Qiua,hberato  fideiulIbre,non  intcr- 
eft  fideiuiroris  liberatum  cjuoq;  elle  prin- 
cipalcm,  quia  non  hcuthdciullorhaber 
regrellura  aduerllis  debuoremiitadebi- 
tor,  quando  loiuit  habct  rcgrclfum  ad- 
ucrfus  fidciufrorem ,  maxime  lure  hodi- 
emo,c|uo  bcncficiuiTiexculTionis  tnbu- 
tum  eft  fideuilloribus  ita  vt  non  pollinc 
conuenin,  pnulquam  exculUis  fuerit  de- 
bitorprincipalis:  arquipadlumrcalcpro- 
dcft  laltcm  lUis ,  quos  bDcrari  intcrell  pa- 
cilccntis  L  21.  m  fin.  ff.  defdc. 

5.  Ethoccftquodexprelle  (cnbit  Pau- 
Uis  in  1.2^.  Digtfi.  eU pa£t.  ttdtiuffiTu  conutn- 
tionibilptodtrnrto ,  qwinihilmtereiiem  k 
dtbitort  ptcuniam  nonpttt :  Immo  ntc  (onfi- 
dtiujferihus  prodtrit :  neque  enim  qutqtu  mo  - 
do  cutmque  intereft ,  (um  aiio  conuentio  fa, 
cta  prodeiii/id  tunc  demum,  cum  per  eum, 
ait  exceptto  datur ,  princtpaltter  ei ,  qut  pa- 
dm  eii ,  profictat  ,fi(ut  m  reo  promittendt  & 
btf,  quipro  eo  obligatifiint. 

£1  m  Lfeq.2s.^.2. Sedquamuii fide:u/forit 
faciumrtoJion  profit:  pletumque  tamen  do- 
ii  txcepttonem  reo  profuturam  lulunus  fcri- 
bit :  videlicet  fihoc  oQum fit,  nt  a  reo  quo^  pe- 
tatur. 

Quarc  cercum  &  expcditum  cft ,  pa- 
QtXim  dcbitoris  prodcire  fidciuiibn ,  led 
non  viccucrla  paiiium  fidciullbrisvtilc  cf- 
(e  dcbicori,ob  rationem  diuerficans  fiipta 
aifipnatam. 

Cxterum  quod  paftu  fideiuHbris  pro- 
fic  quoq;  dcbitori,viderur  dicendum  cx  L 
2S.%.i.ff.de iuretur.shx  fi  fidciuflbriurauerit 
nihil  dcbcri ,  prodeft  hoc  iusiurandum 
ctiam dcbiconipfiq-  UberaDoncm  paric: 
promdeidcm  quoquc  diccndum  vidctur 
dcfidcuillbris  pado.  Scdrerpondet  Cu- 
jaaus  hoc  idco  fien ,  quia  maiot  fit  vis  rc- 
lig!onis,quam  fidci  datar,cum  iusiurandii 
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loco  /blurionis  habcacttr  :  pafhim  non 
itcm. 

Verum  Antonius  Faberinnf/MiuA^^ 
PatuLmdi£l.L2s-  dicitaliamefterarionem 
iurisiurandi ,  aliam  verb  pa6ti  dc  non  pe- 
cendo.criam  in  rem  concepti ,  quia  lusiu.- 
randum  cedit  loco  iblurionis  1.27.  ff.  deiu» 
mar.  Vnde  li  iuracum  eft,de  coq,  conftat, 
non  (blum  datur  iuranti  cxccpno ,  fcd  ct- 
iam  denc^tur  adioadtori  L9.pr.ff.de  lure- 
imr.  £1  iuliurandum  eandcm  vim  habct, 
quam  rcs  iudicata ,  imo  maiorem  vini  L2. 
ff.de  itareittr.  &confequcnrcr  provcncatc 
liabetur  /  208.de re^.itir.  Si  iuq;  fideiuiror 
iuraucnt  nihil  dcbcri,  vcrij  cft  tam  reum, 
uam  fidciullbrc  mhil  dcberc.  Cum  nec 
ia  rarionc  conccndac  fideiullbr  ie  nihil 
dcbcre,  quam  quod  a  rco  iplo  nihil  dcbc- 
atur.  At  paclum  dc  non  pccendo,qnam- 
uis  in  rcni  conccpcum,nunquamaff]cir 
fiibftantiam  obligationis ,  led  tontum  cx- 
ercituim  aut  ponus  cfficaciam  attionis, 
cuiustamcn  intcgrun\  ius  rcUnquit:  pro- 
dcft  igicur  tantum  ad  hoc,  vc  adbo  per  cx- 
ccptionem  clidarur ,  quia  nimiru  ica  ficTi 
inccreft  pacilccnns,quinccaliamobcau- 
(am  paikus  fiiic ,  quam  vc  eam  cxceptionc 
acquirendo,  fibi  acquircrcr  /.  27.  §.  t.ff.  de 
^<t^.atqui,n  didiim  luic ,  nihil  incereft  u 
pfius  ftdtuifloris  Ubcrari  dcbitorcm. 

Sic  criam  non  obftat  /  §.  7./.  deacce- 
pttUt.  vbi  dicitur ,  quod  acccptilacio  fide- 
mllori?;  prolic  dcbicori  cumquc  Ubcrcr. 
Rcfp.Nam  acccpnbcioncquoq,  ipib  uire 
hbcracur  hdciullbr ,  ira  vt  pro  lolurione 
habeatur ,  cum  Ipccics  loUitionis  fir  f/f.  l. . 
qutb.mod.obli^ar  /o/ir/f.&rcficdum  foUirio- 
nis  habcat;loUifionc  aurcm  fidciullbns  • 
liberari  dcbitorem  ccrrum  cft- 

Etfi  vcro  padlum  fidciulTbris  non  pro- 
fit  dcbicori  ad  hoc,vr  coucnrus  a  crcdito- 
rc  poflit  (e  padti  iftuis  cxcepnonc tucri, , 
hadcnus  ramcn  pa6tu  iftud  prodcft  dcbi- 
tori ,  vt  fc  aduerius  crcditorcm  doli  excc- 
ptionetucn  pofnr,dummodo  Uocapertc 
fiicrit  adum  in  padioncifb  ne  a  rco  quo- 
Z  2    j .        quc  pc-  - 
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0\KpctimT,d.Uf  &2S.f.dep4St.S€dxx>n-  nirdcbitoriftureoprincipali,  quiadolo 
rraccxcumhunccUlucidiliunum  iniurgix  malofjuaccre<luori<eumcooueQi^cd- 
Ancon.FabcrmMfiii»4tfdUlitf.0econtn  qaconiieiicioiicni;  flrqunmiiCMcpdo 
probarenkicur,<{aoddebbacinequidc  pa£Hhoclocoico«en  /fnniragnn^cqiii»' 
<loliexccptiocompctar  oc  pafto  fidciul^  rimrtamcncicxceptiodoli,  Ttquariis  in 
^ris ,  quo  expccilc  caurum ell»  ne  k  teo  caiibus  locum  habeat,  quibus  pa^  excc- 
4)uoqucperatur.  pcio  dctiac  trefiriftMm. ijo.iJflttmJ.fi ttm 

<.  QujaperlibeiipetfiinivqnBinpoio-  mfitmt^JgJtfdBL 
llatenoma  nd  eft ,  nec  adtio  ncc  exceptio       Ad  fccundam  tacionem  tdpondetuc 
acquiri  poteft ,  quantum\i$  maximc  in-   non  iequi,tancundem  excepdo  doli  pr«-  - 
cerlit  no(h:a,  niu  incedicpcincipahcer«-  {bicdcbitori,quancumexcepciopaidti.£r- 
his,  per  quem  acquiccce  volnmus  i/Jl|>  go  onm  cacepcio  c«fti  denegacnr ,  nne 
tfi!rmj^y»^i^- PrQindecumfideni^  <|lioqsexcepciodolidenegabicur,  sefidli- 
foris nou inrerfic  dcbitoreni  defcndi  ex-   tur enim^&  rcrringiaariisciUatiopCiiliL 
ccpcu)ne,coni'cquenseft»quodjiec exce-  tL%.yit^Lt6*hocau 
pdodolipcrfidcinflumnaehicDtiacqni-     Arf  rrniam  tdpuudetur,  rcgpAnniH^ 
lacur.  quod  quociens  paci(centis  iioa  tntereft 

z.  Quiacxceptio  Jolirantimdcpcoden-  padii  alii  prodelTc  tocies  quoq;  cxceptio  ^ 
fct  debicon,quantum  cxceptio  paducum  aUis  denegecur,o£ciumiiium  perderc  m 
in  effcdu  dcbitoris  oil  incerfic  qua  exce-  exce^one  doli  &  inceU^ndam  dunta- 
pooncfid)moucatnrafltor»dnwi<HiD(iih^  nte&edeexcepcione  pamoonucntitfic  ' 
moueatur.  Vnde  nexcoptiopadi  non  da-  vcquoadhanc  padum  non  prolit  debito* 
cur  dcbitori  ex  paiSlo  fideilluatiB»  ncccifr-  ri^um  alcerius  pacifcentis  nihil  intereft 
ccpuo  doU  dabicur.  Sic  ctiam  Ibcuic  quidem  Pau- 

^  QmaiariojftaCidiiobquamnc^c  lus,quodregulaiic»cxpo6bofideiQffiMia 
BMdn$,pa£):umd£no  pecendofidciui£>-  nondafiAcepdoncmyfisdiibfaiicii^^ 
ris  prodellc  dcbicori,  cft  gcncralc:  h«c  cxprc(Tecxc!pirdolicxccptioncm,quam 
inquam  >  racio,  quia  nihil  mcc  r ii  c  B  deiuP  vnico  ifto  caiii  vuic  competcre  principali 
ibtis^ debkoce non peci .fin. ff. it  reo,qttandoboc«xpcefleaAnmeft > ne i 
f^.  reo  quoci;  pccatur.  Acq; hicBONndiieA* 

.4.  QuiaPauIusinia/.non  dicit,quodcx  illjud,cj>auDiprorcgulatraditur,  cmncra 
padondciullbris rco non litdanda cxcc-   definuionem pehculolam cilc: acq; rcgu- 

nuo  paj^ ,  icd  funpliciicr  negacur ,  x]r  iic  lam.quantumuis  eenctalem/>£aum  fu- 
dand»excep£io,<:^dicicurpa^iimfideniC  nmpcidereincafibnsjOBoqde. 
Sottt  non  prodctlc  pruKipaU  reo:  arqui 

non prodellc , &c prodt Ifc umcn padtum         R£SO  L  V  T  1  O    T  H  ESIS 
fidciullbri,iimc  coutraria,qua:  limul  co»-  QJ^  l  N  T  jE, 

fifiecejionpollunc  SedluecargiBneoa 

noci  nint  cius  ponderis  &  momcnti»  ft         Vm  quBcinir dc  his  qui  pciici  poC  MJttrs  JL 
textumdariflimum&tfvidcndflunum©-    V^fincharcnofAnda&rcncndaeft  re- 
iudcrcpoilint.  gula :  omncs  paaiiu  &contrahcrcppl1Cy 

Ecfi  enim  genenhs  firinris  regula ,  cp  qui  expxcilc  pnrfubiriiton  repcnuiuni; 
per  libcaam  peifi>nam  nobis  nnllaa6lio  mgKm.l,tj  i.nff.tlefrmMrM§r.prohihtnBiK 
.Tt]rcxccptioacquiripo(Iir£/.f.^fr(7c/<<f^fr-  aurem  naturaiUi,qui  coiiicnrirc  per  na- 
/onoi  d.L$S.%  jUttfiff.de  vtrb.  ohlt^.  cxcipicur  turam  non  potlimt ,  quorumq;  nullus  m- 
camen  cxcqKio  doU  qux  hoc  loco  cribui-  celledhis  cib,aullus  anirai  ienius ,  nullum 

iodicinMt 
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krdlicmm.  Et  rario  eft,quod  omnis  pa<flio       De  cbrio  pacifcente.vtrnmne  oblige-  Qu«:z^ 

conrenluconftetntque,definienielCco  cuiexpa<5bo>noaconuemcincei:iu£isno-  j^ehim 

inLk  dtpa^  duonim  pluhumve  ia  idem  ftri  imerpp.  _,y^  ^ 

pladctim  ooa&nSKk  Autor  nofter  indiftmdc  aHfrmat :  alii 

Qu-T        Ex  illorum  numero  (imt  primo  ii>lan-  diftinguunt  intcr  ebrium  &  ebriolum,fic  ^fyjMri 

J«m/4«- tcs, dccjuibus  ita  luftinianus(cnbit:5#rf  vtiIlcnonobligetuie)tpafto:achicobli-*|j«|j. 

t*tp*(i-  quod  dixmmde  ^HpiUu  ((^uoiividelicecfti-  getur  ^  ac  cge  mdiftuidc  id  negandum^^  ' 

fi*P»f-  pulan  poflSnc)  wi^ieik  nnmtB^hs-  €en(eOk-finodeehfiii»^£cadinend» 

#v/     tmtkqmmtMMeMmzmm  iKfiau  &  alienationcra:cumqakdiinDs,4{uiita,vK 

afiuuuproxmus  tfi ,  r.on  mnltum  a- furtofo  dixi  ad  menriffalienaoonem  vlq;  incbria- 

^^Uitt :  &  (^uod uilantcs  luteliedu  delli-  tus  eft,con{encirenonpoce(^  necincelli- 

tuanturt  neccon(enticepoflinc>ian»e-  gic  guid  agac,  gttidntdiar.  PBAamver9 

^ndc S.n.iufi.dt  M^^i»4riiA»k{fiJM,  codenfim  dcfiGtenc :  nim  qaia  (iiriolo 

ffjti  1  Corn-.de ficar.  cbrius icqmparatur  c.  /4.  deviraclericarum^ 

Quaf.  18     Idcmque  dicciidum  de  furiofo ,  quia  {jr  cs^(mf.is.q.2.  At  funolus  non  pacifci- 

iUf T^riff- naUacftip(iusvoluus,nuilames$....in/?.  ciir>necexpai^oobligaai£.  Igicarnece- 

fiKfMifiifo^Mmekftmiffi$e4*/ltm.  nuUntanimi  brivsi 

g^tf    fenlus  U2.i.7.fi'folur.nnitmi.liinc Tn2^n\  NccputohicadmittcndameflcGailii 

fbrioA  habciuur  loco  ablcntium  ,  ni  us  &authoris  noftn  diftincVioncm  intcrc- 

icilicec»  qux  aaiuii  rcquirunt  prxienciam  brium ,  qui  aon  expropoiico  Sc  de  indu- 

la^-i^f^iemtttJkM^M^^S^i^f^dttigJm,  fbia»(edvjniviignDCBCa,ebriacas«ft{0ce- 

^   Ec4oonieRrium  atque  igiocanQum  lo-  briolum  qui  ex  confiietudine  &  habini 

co  habentur  l.24-pr.ff.dtmig,&^tEtJMS'i'  fciens  prudes  inebriatur;  vt ille  quide  pa> 

Jf.de  acqiur.vilaoiit.fojf.  ciTcincqueatjhicverocxpa&ooDiigecuc.  • 
^Acqwpadhimnrquiritvtriuiqaepaci-  ^^m»Iiicdbrimnecpa£b"didmasn6 

li^cnnsconienruni /./.jf  t/^^4A.  Quodrca  obii^pcopierdefedttm  confenius:at 

ewnfurioflnonpoliuitcoiencire^ie^ili-  ebriofus  non  magis  poreft  confcnrircql 

torsqnod nccpaciicijoffinc.  ebnasiqain  ecii iumlior  cft  funoio  >  qui 

Cum  ance  furiolonmi  dnoilnceene-  obdefedumconieniuspacircineqnic.- 
myia  v&quidam  pcrpetuo  (iirore  labo-       Necad  rem  &cic  quicquam ,  quod  di> 

rcnt,qnidam  ver6  haDCant  per/picuafu-  cit  antor  noftcr  ncmincm  ,  rei  ilUcitac  va- 

roris  imcr»ulla  Lpen.  C.  de  CMrat.furiaf  ob-  cantcm,  lua  cxculan  improhicare  L  29J.  dt 

ictuandumcft,quod  liiidcmum,  qui  per-  reg.tttt.Lis.ff.fi  quit  omifficauf.chnoCo  autein 

f«cimA:amrinuc^(ucore]abemnt,  pan-  patrocinarecuc  ipiius  improbicas  eum^} 

kinequeanr:aciUiqaihabenclarwisin-  excuiareciipropcereatqnodebriasfiient 

tenialla,  pofTinr  pa?»(ct  eatempore ,  quo  pailus.non  obligaretur. 
^ibnuiviuror  lemiilus  cft ,  quonum  aiia      Rc^.Nam  commicatur  faliiidacau/^ 

«nnwredi  peragere  queunc ,  quae  con-  quicm>n  propteFea(ariolfiB  ex  padoiao 
.  «  ^  (cnfiim&anigiiitidicitimdefiderai:  nam  nonobligacur,quiaimprobitasciu9vIlii 
fcftamenca facerepodimt aliifvc  tcftamc-  ipfi  natrociniu  pncftarcac  priberc  debc- 
ia£adcnribus,tcftescirciL^.  Cf«irc/./itf.  atjtedquiaconieRfuSkpa^iparsiubilan* 
ftfLio.%.fitritfif.etd%.t.lnfktqtub^^nfi*tt'  ridii^in^ebriolbdeficictimpiobituver» 
jUmjnfirm.  poifiimdeniqiiequofiri»con>'  &malitiaeiusadeonondebecip(iiHaD- 
«ta&usinire l.r.C.decontrabertd.empt.  vide  dnari ,  vt  ctiam debicis^ooeroaidapo 
quof  dc  hac  qua.>itioacpcolixius4i(^fuoc  nis,vt  mox  diccrur. 
„  ■iudMJefaH.c.g^fj^  Auiguui:cbnus,icupoaus<ebriofuscx 

jdeb&Qt 
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dclicboobligctur.quodincbrictatccom-  funtvcrba:?fr  vinum,  4Ht  LifimmUfJk 

eifrim  n^iitiqi»«iliD  cft  non  p€tindc  cxpcdita  ?  (d^dlufmid  remitttmU  <A 

dfli30  Autor  noftcr  &hkciim  Gailio  diAinguic  5.  Dcniq;  comprobtt  ooftnun  (cncen- 

fAfiMMr.  i'*^^^  ebrium  &  cbriofum ,  quafi  hic  qdU-  tiam  /.  vnic.  C.fi quu  Impcrat.maledtx.  \n  qua 

gecur cx  dcliclo  &  pccna  ocdinadaafficia^  is,qui  cx  tcmulcntia  Imperacon  jxudedi- 

turs  ille  vcro  noa  ucm.  xeritia  pa:naabloluitur. 

Sedegoiaftaniendnin  enftitiioiiebci*  Non  iadt^  cem  quod  qui  ebrios  dc< 
ttin,vol  cciani  cbnofiiin,fi ad  infaniam luiquit  bis  videatur  peccare,  pruno  quod 

quc  &:  mcntis.ilienarionemfeinebriai)5  lcuiebriat, deindequodaiiudinfuperfla- 

.clcliquerit,ordinarup(£iunoiixcneci  g^tiumadminit.tljc  ideo  grauiorem  pcena 

.  VcicaihcuS  aciendam,mouecmeim-  piwueceatur,quA qui  (bbrius ddinniiiL 

licimis  quod  ad  omnc dclidn animns ac  -ReipXhriecttem&leuicateiniplopa* 

propolltum  dclinqucdirequiratur,  adeo  niendam  ipfi  fatemur.fed altcrum ,  quod 

vtcx  atiimo  delinqucndi  dclidu  «Hime-  cx  cbriecatc  line  propolito  dclinquendi 

i\xi,ik  aiumus  dcUda  dilluiguat  L  Si-fr^S.  petpctramt ,  ordinaru  pociu  vindicandu 

«^kj^necnnecoafitiodranqacsidid^  .  noncft  </  ^.fiwi^j^.a^iatioiietpp»' 

bdu  cdmillttm  intell^amr  IsCde  iniur.  di£his.Ec  lane  grauius^peccar ,  qnieacpn»- 

Atquiinebriodcficitanim*delinquc-  podto  Sc  annno  deliberatoflagitiumali- 

di  Lu.^.i.  vbi cbrius  dicitur  no proponcoj  quod. comiccit ,  quam  qui  (Ine  propodco 

l(M)impetndelinquere.Quareebriuspco-  .&animoddinqiilMia1t«|nidiirl^iiat;vn- . 

pric  non  dclinquit ,  ac  conZbquenternoa  ik  qoi  fi>bciu$  iddin^fpnc  gnuius  <telin- 

potcdpccnadelicbordinan.uffid.  qucrcmcritodicetur,qua  qui  dciinquit 

a.  £c  hoc  cll,  quodin  d,  CM.i.C4iif.is.qa.  ebrius.Obleruandij  tamcn  cil,  cp  ii  is,qui 

.   D.AmbrofiusKribicr5:m4V^iiw«'fiMii-  «brins  deUquerat,poileafi»kritta6dus» 

im MilMem»ffrfMmirimki{mHnam  glorietutfeiftudiacinnspeqicttafe,  or- 

fofftntm.  'Sjm  qiu fobrii  cauemm.ftr ebrieta-  dinaria  poena  tencatur ,  proptcrca  quod 

temt^norMnscommitiimus.iiefmntqiiidl»'  ia£btioiftacfHcuc,vcracu  habcre  vidca- 

fU4ntur,qut  mmiovjno  indulgmttUuentfefiU'  cur,quod  malc  cgit.  .Sicuc^  cuncordina- 

ff;idMfiir/fiM^iiiMM  triapcenapninitdimi^ 

fapitntes  iudtcesHmftHm faStA  imni^t  avir,vT  audaci  us  deltnquaEecJtooch.4r- 

/ed  leuitatu  damnantur  authores.  .  bitr.tui  quajl.  caf.326. 

Hicex|>rcirc  lUcuic  D.Ambrorius  cos,  £ciijK>rro  verum  iic  qnod  diac  auchoc 

quivinomebriari  peccauerinc,iipflen«  noficMdidaqucdamedenanualia 

ddidi abfuluaKlos ,  fcd  propcalcimari^  imnsg|Bntium,qujBdamdnili^aiq;ma^ 

qna  fc  ad  inlanum  viq;  addcmenciamin-  ftratum  cx  dcUdo  iurcgenriumnoncf^ 

cbrurmt,circpuniendos.  caii,facerepollecapicale,rcdidRdpi.cnf 

. Mouetmein(iiper,qiiodfiirioitisdc-  pitw^mLmf4^a.^fin.ffdepe[mi:non 

Imqucsnonpuniaturpacnadclk^iadmit  umenconcedovllaIege,c6ftitutionevd 

ii  l.u  ff.AdUC0rn.deftcar.Lt4.ff. deoffic.pro-  ftatutohomicidium,aDcbriisc6milTiim, 

xotifl.s.^.2.f.ad LAqud  Lj.^.i. ff.de ittiur.Li^.  ficri  pollc  capitalc ,  propcerea  quod  natu- 

S.i.ff  deo$c.fraJid.& mtraS.de fad  ci.  txScK£kx  rationi,  vt  &  arquitad  plane 
<7««/?.2.  AcquifuriolbcompatatiirelMno-  adncrietnr,enmvlrinioiuppIido&caBi' 
lii s  eriam  in  ddiajf  fty.  14»  jfriuUtnt,  4,  calipoenaafHd,quicicra  proponcum  de> 

can.S.  quit,loloimpctuquodam,qu!q;  n\ilcfi- 

4.  Confirmac  inlupcr  haiic  lcnccnc;am  dmn  committcndi propolitum  nuilu  lu> 
-UmedeSSmi 7'ff*tl9nmita»  cuins  hsec  buit^tqui proponcumanimum^jddtn» 

qucndi 
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'quendiincbrio,adin(aniamvfi|;ineI}iiar  imhk  Quare  eadem  rarioneiiecpacifcf, 

tO»<teficere(upraoftcnrumfuir:diftin<fHo    necpacilcendo  obligari  porcrir.  Quici  r.i- 
itaque fuperiorpcr  lc quidcm  vcr.i eft,fcd    men  fi  cirra turons  aiirhonrarem conna- 
adpropofitummaleacconuiioiiacur.        xeritauc  padtus  iucrir ,  .uuie  obligabi- 
^I^ersB.    LegepoTroprohibentarpacifiiunpa'   ciir^varuefiincacpropi:  infiniccinterpp. 
beces  iine  tuc<KiiinaiiADritate;niinores    fentcntix :  Prim6  enimCoraitus  Ub.6.mt- 
fineconlcnfucuratorum      deniq;  pro-   /frZ/.f.^i-.iradiftinguirjVtpupillus  locupl  - 
digiquibus  bonis  micrdic^ueft  citra  cu-    tior  non  ta^us ,  cx  patlo  &  concractuj 
ntonimaflenfanudc  quibus,  ecfi  prolixe   qnem  finetutoxis  aunioricace  intit ,  oUi- 
in  cra6bc.noftro  dcpaffis<Kycrimu$,quia   gecurquidcmnaturaliter ,  fcd  no  iurc  na- 
tamc farpius in  iioc  opcrc quxftioncs  iftx    turali :  intcr  h.rc  quippc  duo oblii;.aii nr- 
dc  pupiUorum ,  muioru  Hc  prodigoru  pa-    turoliter  iSc  obiigan  mrc  naturah  plurimu 
^onibus  &  conttadtibus  recnrrunt&    inccrclleexiftinuc:  quoniamdebccciure 
.repetuncur,opcrxprccium  ci^c  duximus   natutc,ifiueiurenanuali  obligari,  isde- 
eas  no  reminiac,(ed  ex profeflb  tr.idbrc.    mum  rc<5lc  dicitur ,  qui  aliquo iure g^- 
QufC.  3i.     QuoH  igirur  primo  .urinct  .id  impubc-    rium  cogi  porcft,  l.ium anpltus.  §.tf  narura, 
ABtmfU-  res ,  leu pupillos ,  qui  tari pollunt ,  dc  us   ff. dcrsg.  tur.  cuin  uuis  vtrbum  vim  quan- 
Anvftl»  luecregcilatta<litur*qaoaoroniatatore  damhabeaccog^di&iaflumconcinear» 
ligentur  .iurorcagcrcpo(EncA;.d!rr||{^.quocaci-   atqucliarcverba  iureHotitraliSciutMrdie' 
fineMta-  tc lignilicarur,finc rutoris  autorir.ite eum    ffrrcffcchim  ahq^uem  exadionis  aiit  re- 
ntatetUr-  nonomnunegociagercreponc:&  fanci-   rencioniscxiurclaltem gcntium dcmon- 
twmf  ^aetiameft:(ancn.negoriacriphasgcne-  ^sefM4Jttm4mplim.%un4tnra.Q^at' 
■ris:cxquibu((IampupillusconditionefiiS   capcrhanc  diftint^onem  exiftimat  Co- 
n5  poteft  non  mciiorc  rcddere ,  vt  fi  quid    ralius  omnes  lcgesad  (pccicm  difcordan- 
ipfi  purcdonccuc,fi  quid  ab  alioiple  (tipu-    ccs,ficin  concordiam  reduci  poirc,vt  iUq, 
letur :  &haiafinodi negoria  peragi  cciain  in  quibus  didtur ,  pupiUum  non  tadura 
fine  curorc  pofiuncquia pupiUus  mclioc£   locapledorem  obli(^«  ita  exaudianturt 
qiridc condirioncm fua,  ctiamfine  turo-  vrnarnra!ircrobliqcrur,nonveroiurcna/- 
risauthontarefaccrepoteft,pr/«f./n/?;r.rff    turo:.  l<.cliqua!  ver6,  in  quibus  du  ;-iirpu- 
auS.  tut.  Quacdam  vcro  ncgotia  cius  lunc    piUuni  non  obligari  lic accipjancur,  <juod 
generis ,  vc  cx  iUis  nimquam  pupillus  lo-  .non  obligccur  iurenacucac 
cuplctior ;  fed  iempcr  pauperior  rcdda-       Verum  diftin£Ho  hxc quamuis  prima 
tur,vt  fi  ipfcflipiilando  purcaUis  promir-    fronrc  admodumvideatur  fubrihs,  rix  r.i- 
tab</<^«fncaiianegocunonpoceftgererc    mcnacnevixquidcm  defcndi  aciuftmc' 
pi3fiiUas(iiietatorbaiicorinH»,qui^  Ti^oce(tTinnau6dficaiciatiiia(teber^ 
uorem  quide  condirioncmtuamfinetu-  ienixeciaiUobugacaelletfincmjrmalun^ 
rore  facere potcft  pupiUus ;  detcriorc  vc-    ira  quoque  arquivalcniia  fimt,  uaturalitcr 
ro  non itcm, d. pr.  Qua:dam dcniq^ ncgo-    obligari  &  iuie  nacurali  obligui :  cum  (j» 
mincecmedialuncex quibusfienpotefl«  .ficut  dnilicer  quisobUgatuselleiionpo- 
irtk>a]pkiiorced(kunirpupUlus,fierietii  tefl«iiijtofa%nulitiiireciaili,ex n.arura 
poreft,vr  rcddarur  pauper ior.  Ha:c  quo-    coniugatorum ;  ita  quoq;  naruralirer  ob- 
que  perticere  ablque  cutore  pupUlus  non    l^jatus  ncmo  efte  potcft>nifi  &:  lui  c  lutu- 
potc(l»d.pr.mJ^mkinbii.tt^iritt,AMS«r.   raentobUgacus.  Tumquodomnisobli- 
tut.  VndeeciamconcnL6hisvltr6dtroqi  ^onciurisvinculum./riiir.?j^ir.&o&/rj. 
obhgatorios  non  poteft,nifi  tutoris  adhi-    ac  proinde  Sc  naturalitcr  drbcrc  icu  ob- 
bicaaucboncacc^inice  tlUljrinf*  vtrf.vndc   Ugaci  ius  aiiquodprarfupponatacconie- 

A  a  a  qucnccc 
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<jucnrer  falfam  Ct ,  quod  Corafius  docet,  i.  Quiacadcm  ratio  in  cxrcri^  obriner 

obligacioncm  <}ua  qm&  natutalicer  ob-  cocradtib.qux  in  mutuo :  ex  mutuo  cnim- 

li^cur, omnitiireddftinti,  tnnidenique  iddrcD  pupiUni  non  obli^tur ,  quia  d 

qnodobl^ano  natuialis  >  ex  iurc  naturaii-  bonoraai adminiA ratio  adcmpta  cadcm- 

&  gentium  dc(cendcns  ,  coiifiind.-itur  quctutoridcmanchra  cft;adminillrano- 

cum  ca  obligatione  qua  quis  nacuralicer  nisvcro  parsqu<cdam  cA  mutuani  acci- 

obligaridiciturjadeoqueiniureidemfi-  peee  peamiam.  Deinde  quia  pupiHus^ 

gni^ent  >  nfiTffr»^«<y  obiigari  &  obli-  nopoteft  fiiam  condicionem  fmccutore. 

gari  iurc  naturaliS.  /.  Iftji.  dt  jidauff.  leg,  reddcrcdctcriorem:ar  pupillus  mutuam- 

if.&ltg.64.  Digefi.de condiil.n.\mi^:riins,  accipicnspccuniam,  condiuoncni  (uam 

qui  in  <^ //.  dicituL  naturaiiccc  obli-  exiudedcceriorcmceddcrct.  iiasautcni 

]^inl^#4»dicioir.  obl^ari  ioce  natu-  ntiones  in  reliqpis quoque concciAibu&. 

saU.  pcrxque  obtinere ,  quis  non  animaduec>' 

Sectinda  opiiiio  cft  itguin.irij  RAro-  nt  ?  Na &  illi  ad  bonorura  adminifiratio' 

uis ,  qui  diftinguic  mcer  obIig.itioncm  nem  pcccuicnc ,  vcpaulo  inixaprolixiu»> 

mecc  nacmalem  &  inter  obligahonem  demonftcabitur:cxnsdemqiiecondiiio> 

qiur  fimul  iuris  fic  gcnciam  :  vtpcioc  nem  fiiam  reddere  polfimc  dcteriocen^ 

pupillus  obligctut  ,  dc  eaquc  vniuerfe  prm.lfiJf.dejuH.tur.  Quiaexaliisquo- 

legies,  q^ibus  diacur ]^upiiium«  fine  cu-  quc  conccat^bus ,  quos  pupillus  incon» 

ttms  andioricace  conctahentem ,  ob>  (uicotatoreinkrit^nonobligaridifecta 

l^^exaudiancurrpodcriorivcropupil-  icribitIuftin.m<//>rIii/?/rj/«4«^.rtfr.EtIu» 

fittnonobligcnir ,  dc qu  i  i!Lr  inreUigan'  nsconCvikn&ini^itdj^^ §<.  ilcfmM»> 

turIeges>quibusncgaiur,pupiilumnon  mdeh. 

adhibiia  rutoiis  autnoricace ,  contrahen-  Quarca  opinio  eft  illorum  qui  tca>- 

fem  dd^kci..  Sed  &.  htecopinio  a  pleris-  dunc ,  pupillum  locupletiorera  non  fi€t& 

quereiicitur;nec immcrito,  i.  Qijiaob-  obligari  natutr.ilircrihicliiim  vcro  locuplc- 

figatio  n.itur3lis  cadem  cft  qux  iurisgcn-  tiorcm  ciuilucr:raaoncs  vcro  illorum  hx. 

num  L  S^C' §•  i.dc.R.  iwr.vbi  Paulus :  u ru-  fiinc  i.  Quu  m  L  21.  frmctf.ff.adUg.  Fdth- 

Mradeiei,  ^um  utrtgentatm  dare  §p$rm,  diMi,lj.j^demipJ^D^f.dtfilSg.JmtL 

t.Qiua&iusnaturaIcidcmquodiusgcn-  prin.  ff.  de  iureiur.  I.  64.  f.  ad  SC.  TrebeS, 

tium,i.Jingu.'or.]nftit.  derer.diuif.^.vendit.  L  js.ff.  dereiept.  qusatktr.  itg.  43.  Digeji. 

ud,  $.  Quiamulu&inlegibusdiciturpu-  deobltgat.  &4UtorL  leg.    $.  4.ff.  dinegot^ 

pillum  obligari  naniialiter,fiiieiace  natn-  i^.  19.  $.  4*  T>tgefi.  dtdm.  dtaliisin» 

tx,ytmLi.deN0tiat.Us.ff*^aa$dodies  ieg0e.  hnids  ,  indiftinde  ac  genetaliter  dict- 

cedat,  quibus  cdiamctro  contrariaforct  tur  :  papillum,  Cne  tutoris  .luthoritate 

Ezclkronis.diftuu^o ,  qua  dicic  jpugil-  concrahencem,obligari;quoci£caimc  lo- 

IbmoU^ariiuxegenriimL.  -cnplecioc£tdiurirpupillus,fiaenon,6b- 

TcKCiaopinioe(lB<>logniiuinTairirg^  ligabitur  naturalitcr.^   z.  Quia  in  ieg.. 

feeet*feT^  \hi  diftinguit  intcr  mutuum  •<2f.^.4.f.quando  dies  leg.  ted.  ICtus  diicr- 

acaececos  contradus ,  vr  cx  mucaoqi»'  ris  verbis  icobicjfupillum,  qui  finc  tuco- 

dom  nonobligemr pupillus ,  fine  ciRoris  ris  auchoritace  nummosaccepcnc ,  nec 

anchoritacc  contrahens  ;  cx  ca:teris  vcro  fadbis  fiicrir  locuplctior,  obligari  nacura>- 

conrra^busobligerur.  Cxrcnimdirpli-  litcr  5.  Quiain/. /^;?. /fcr.ot/tf.pupillus 

ccchicquoqjofinio. i.Quiarntionulla  non  crat  f.^ikuv  locupledor  ,  quia  fti- 

daripoccft ,  cur  cx  mucuo  non  obbgecur,  palatime  proponicurpromififlctoamgB. 

«ficieriavccacoaccadibttsobljgetur.  MdttllorciasoUi^tnr:ac.TCfon6obIi<> 
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l^ctur ,  nifi  5ci^(i:  pupillus  obligatus  cC 
iectcum  oblje^tio  fidciullbris  (empcr  aii^ 
auain»  Arvmiacuralcm  obligactone  pra:- 

'iupponar:  nec  fidciullbr  obligcrur,  nili 
principalis  pro  quo  inrerccirit ,  obbgatttS 
litj/.i.^./.c  ^  ff-de  Jideiujf.^.i.ltijl.cod. 

4.  Quiain/^/.j^<i(/o/.hcrcspupillinon 
locuplenoris  excontnftu  Cno  reddici,tu- 
xuraiitcr  oUigKur.  Acnonobli^ecur» 

nifi  Sc  ipfc  pupillus  fliiiret  obligatus:  cum 
iK*rcb  m  lus  6:  iocum  dchuidhlucccdcns» 
>ciui^uc  pcrlbtnimreprc(entanS)nonob- 
l^ecur,  niTi  dcfundus  pruts  fucricoblft- 
^tuSfiirpm.§.2.lHjijiehered.lnJIir. 

j.  Quia  noiutio  non  fit,  niil  obhg.irio 

poilenor  hrmiter  teneat  frMere^.  In- 
ptm,  «pakmni»i.  «it^.  «•&  aiqui  nonado 
cum  pupillus  nnetutorisauthorit.1- 
xe  contcaxit  d,^  pr^ttere*.  Vnde  icquivi- 
^Jemr,  pupillum  fine  cutoris  auchonta- 
te  contraheotem ,  quantumvis  locuptc- 

tior  fadbus  non  fit,  obhgari  n.ituralitcr. 

Ex  his  itaque  fimdamentis  &iuristcxri- 
■bus  diccndum  ac  concludcndum  vidc- 
.tur,  pupillum  Ime  cutorc  contrahaiccm» 
Jicccnon  fit  fiiAus  locupledor,  obligiiri 

nanualim; 

Venim  enim  vcro  &  ha:c  opinio  non 
miuriarciicitur  i.  Quiapupiiluscatcnus 
iolam  obhgari  diatur  iiacuraiuer,  quate- 
.nus  ladus  eft  locopkdwr  if.frm.  &  §. 
).Digtfi.  deMd.tut.  X.  Quia  fi  non  firfa- 
■QjOi  locuplctior ,  dicirur  ftipulatio  pu- 
|iilii,  qua  incoiifuko  tucorepioimlitym- 
odlis ,  icem  ex  fbpuhdoiieiwoblig^nio- 
«em  efle  millam ,  $.  ftdtmM.  f»  fi^^im» 
^iahis  mtdk  oiSjgMtk  tcUitwr, 

3.  Quiaex  contra£bbus ,  c  quibus  con- 
--«iitionem  fium  potdl  reddcre  decerio- 
lemsqualesfemvlixocicro^iieotilffitto- 
xii»  negatur  pupiUus  obligari ,  licec  wer» 
qui  cum  pupillo  contraxit  .obligcrur  pu- 
YiXotftau. lnjtttitt.de Mi&.tut,  Quucum 
'  «eoccaheietfc  oU^^  ik  pars  admini- 
faadonis  t>oao«im?  adminiflfirio  verA 
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bonorum  (It  pupillo  adcmpta  &:  tnrou 
commiilai  lcquicur  pupiUum,rtueautho- 
ritace  cucoris  conaahencenuex  contcadu 
non  obligari.  Ncc  pro  contraria  opinio- 
iie  focium  modo  adducb  fund.imcnta: 
nonprimum  5  quu  hceiplurums  ui  locis 
dicanir,  pupillam  finctucoce  contcahen- 
tem,  obugari :  id  xamen  ncoedand  de  co 
cafnaccipiendum  cft,  quo  ex  contr.t<fhi 
luo  pu^iiius  iocuplecioc  cll  fadhis.Quod, 
ecH  miftis.locis  non  exprimatur,tamenid 
exaliis  legibus,inquibus  diierte  expruni- 
tur  ,  fiimcndnm  cfL    Xcc  cnmi  infirc- 
quens, lcd  vliutiirimum  cft ,  vc  quod  vni 
legideeil,  exaliaiiipplcotur  jviidc  cciam 
induile  didtur  de  toto  inxeie^ondeBe, 
veliudicare  vclie,  vnaduntaxatpardcula 
cius  infptdli.  Et  in  toro  iure  gencri  per 
ipecicm  dcrogatur,atquc  tcxcusgenera- 
iiter&indifiina^  loquentes,rcftcingun- 
tur  &  diftinguancur  ex  tcxca  iQieciidi  8c 
diftingucntc  L  m  toto. Digeft. dereguL ittru. 
Accedit  hmc  quodindubiopra:iitniacur 
locuplcriorporius ,  qoam  paupcrioriiir 
^his :  ac  proiride  in  addtiAisl^lbus,  iu- 
xta  Ivuic  prifumptionem  ,  prxfiipponi 
dcbcat,  pupillum  locuplcuorcmra^ra 
tSk  L47.%i.DtgtJi.de^,  Adieaindum 
rcfpond.  ledioncm  dt&.L2s.  $.  a, 
qiutndo  dies  legat.  cedat.  non  clle  ccrtam , 
ncc  conftaniem,  fcd  aham  m  pandcdis 
Florentinis  haberi  \  aham  in  vulganbus 
«xcmplaribus:  in  pandedts  enimrHttCi»* 
tinisp.irt!culuifta  Kec,  qux  etiaminedi- 
cionc  Gotofredi  {tmiarculis  rucludimr, 
dcfideratur :  quaie  ex  hoc  ambiguo  ccxiu 
nthil  comxanoibram  (ententiam  condu- 
dipoteft.  Sedcum&ahaslc£tio  Floceii- 
riiu  oeteris  corrciSHor  fit  &  pnrtor ,  ac 
pcjrteccanonibluinahis  textibuscxprei^ 
fis,niod&anobisaddiiAis;icd  drtationi 
■iucis  Acaequiuri  per  oinniaconueniat,id. 
drco  cam  vulgartum  exemplariij  le^oni 
antcfetcndam  putamus.Ncc  obftac  cb  rc- 
:  gericGoedd.Qupdfikdioi^i«Ka(Uuc<- 
«tccur»  confequcns  fiMPCt,  pupillnloeo* 
Aaa  a  |>lra*; 
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plctorcm  r.idi.m  obligari  faltem  natura- 
iuec*non  ctiam  cimlitti ,  cjuod  lamen vi- 
dcaturabfurdum  j  cum  locuplettoriadns 
a^onc  conucniri  po(Iit,adioauteinnd 
Cx  naturalijicd  cimh  oblit^arionc  naicatur. 

Rclp.ctcnunablurdiun  non  putamus, 
pupillum  locuplctiorcm  fadhim  natura- 
uter  lidcein  &  non  duiliter  obligari^  cum 
hoc cxprclIclCtus  afleratm/.  j.pr.&^.i. 
ff.de  duit.ttit.  ik  nos  paulo  poft  proUxius 
dcmonlirabimus. 

K<£j^JkiiUMTJe  V.Qi  nd  (c^uispromi- 
fit,  eigo  fadlus  eft  pat:q>eiior«  cu  tieri  polP 
Cizvt  promirrcndo  quoque  pupillus  con- 
dicioncm  luam  rcddat  n)cliorcmi  l\  ncm- 
pe  fiib  condicionc.&  non  pure  promit» 
tar^aut  ob  caufam,quo  ncmpc  ftipula- 
(or  pup:l!o  vicillim  aliquid  dct,vcl  fa- 
cax,  Dcuidc  Rcfp.  quod  pupillus ,  nili. 
locuplecior  hdus  ,  non  obligatucidex 
priuilegio  fingulari  ac  (peciali  delcende- 

,acpcribn.>:pupilli  triburum  c(lc,ne- 
(ciliccr  ucrcrior  iplius  rcddacur  condicio : 
vnde  in  L  29. ff.  de  comiicl.  tndeltt.  ait  Vlpu- 
nus  pcHbnam  pupilli  locum  facccccxHW 
dirioniindcbici ,  (1  citra  rucoris  audori-  ' 
catem  contraxcnt :  adeoquc  qux  rcpcti- 
tio  p.b.is  locuiR  non  habercr ,  obftante 
obligacionc  naturali ,  ea  proptcr  pcrib- 
nam  pupilli  locum  obtineat:at  verobe- 
nchoa  hc  iura  pcrlonalia  pcrfonani  non 
exeunc,nec  hdeiuliibnbus  proilmt:ncc 
obftat  quod  fidduflbr  non  dbligctur , 
cumnoneft  obligatus  pcindpalis.  &c(pb 
Nam  pupilli  obligatio  nic  non  rollirur  ; 
ftd  pupilius  falua  nuncnte  obligationc 
per.priuilegium  ^iltem  cximicuc  j  &:  in . 
Hunma  pupillus  obligatur :  9t  non  ob- 
h'gatur:non  obligarur  rarionc  lua:  per- 
fonx  atque  iuctcnus  vt  ipfi  obligario 
Roceat,  id  quod  pcr  (jiccialeac  perlona- 
le;  con(eqiiicur  priuilcgium-i  oblinnnr' 
vero  rcrpcdtu  aliorum ,  vtpocc.  fidanA. 
lorum,  hcredum&priorumdebitorum, 
quorum  iple  nouando  in  (c  obligatio- 
nenLrcdpit. ficiK-.  i£(l.  ceneaiicur,. 
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ipfisnoccarobligario.ncc  perfonalciftud 

Enuilcgium  proiic.  Vecum  de  hocpau- 
linfiraphira.. 
Idemadquarrum&:  quincumre(pon- 
dendum  eft  :  hcredcs  enim  pupilli  non 
locuplcnoris  facli  ,  obhgantur  diQ. 
L9s.Sc  nouand  obligationem  obcft  po- 
ftedor  pupilh  obligario  ,  quia  bcnenci- 
um  perlbnale  ,  quo  pupilli  foluuntUf 
oblipiticnc  ,  ad  Kcr.ik-s,  Sc  crcJitorcs 
nontrinJ:c  ,ncciiiis  proucil ,  nccpupil- 
lipcrlbnamcxit.. 

Qdnta  opinio  cft  illoram ,  qui  exifit- 
manr,infantemff  pupillum  in^niia*  pro- 
ximum  non.obhgari  nacurahter  ,  ilue 
fi£B  fuecint.feaipletibresikliiienontde 
Uhsque  cxaudiendos  eile  texnisill6s>in 
quibus  ncg-uur  ,  pupillum  citra  tutotis. 
authoritaccni  contrancnccm  obligari  :at ' 
pupillum  proximum  pubertari  ooligari 
naturaliter,den[uo  etia  illar  liht  acdpien- 
dx  lcpc<;,in  quibus  alleritur  pupillum  in- 
conialro  curore  contrnhencemoblijrari, 
cxtcium  ncc  liarc  opuuo  rccipipotcft. 

i.QmatextnsiUi,iiiquibus<ndtur  pu- 
pillum  obhgari ,  in  genere  de  pupillo  lo- 
quunmr  ;  rcxtus  autem  gcncralitcr  lo- 
qucntcs  gcncraliter  accipi  debent :  &- 
quicquida&cnatncdegenereiidetil^' 
nngulis  atquc  vniuerHs  ^edebus ,  genc- 
nim  iubiedtis,affirmari  intelligitur. Sic 
quoque  tcxms  iili ,  inc[uibus  diaturpu- 
piUttn6obhgari,dc  pnpiiloingcnerelo- 
quuncur.Quare  cii  &  infSs  &infjliti<r  pro- 
ximus  (inr  [  nvilli.no  minus,arqucillc, 
quipubcrcacicliproximus.coiequcs  cft, 
deubuuoq;  prxdidos  tcxtus  intciiigcn- 
d6scfle.2.Qni.u\>quirari  repu^iacinfiui- 
te  &  proximum  infannx  locupleriorcs ' 
fiuftos  nonob!igari,arq;ira  locuplcrariil- 
io&cum  dcinmcuto  cms,quo  cumcon- 
tn3(artmi,«oncra»il20^Li!uiqgciir^ 

(^ftdeniq;  rauonirepi^^fCOMmtl 
pubcrrari  indin.iude  atquc  tunc  eriara 
obhgan ,  cumnoneftex.  contradu  locu- 
plctu^cBi^s^pEoiitiificdeinonfliabi^ 
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His  ita<|ue  o^>!iiioiiibus  intcrprcnun 
teie^s,enftmio(tcm  pneftnci  qiuelbo- 
ne  otnnino  (latucndum  ede. 

i.  Pupillum, cuiuscunque rancicm  fic 
a:catis,nun  locuglciiorcm  fodum ,  phnc 
nonobhgarifnccvlloiiireceaeri.  i.Qwa 
idcxpxdwaf&rirliiftinianus  m  fr.l^uk 
tttUl.tut.  &Gaiusm  l.o.pr.fMiLtit.ldcm- 
quc  Vlpian.  m  Li.^  fitul.f.  (ommodjf.  Ncc 
noaLiaiaus  Kutinus  i«  Lsp-Jf- de  oiiUg.  & 
«ifiiMdceniqae  laSda*mi»fi^nu,j.lxfi. 
qmb.n19d.9hlig.t9U.  ».  Q^aVlpianusifl  A 
i.pr.^de  audor.tut.  exprelle  dicit ,  pupiU 
lum  rnie  tuioris  autoritatc  concralicn-' 
ha&enusiobm  oblig^  >  qnatenuS' 
Ibcuplctiorfit  f.\6tus.  ).  Qu^Netacius 
mL4-i.Jf.de cciidUf.  indeb.  ait,  quod  pupil- 
lus  ,  fine  tucons  auchoritatc  ftipulanti 
ptoinijetic&iblaexic»eius  repetitionem 
eifle.yquianecnatutadebeac  4.  Qiua 
quicunquc  nonpollur.t  bona  fua  adnii- 
ni(lrare,iUi  non  poiliinc  de  iliis  contrahe- 
rcrcqueconcrahcndoobligare :  quohi^ . 
am  dubium  plane  nuUum  eft  ,  quin  ius . 
oblig.indi  pars  flt  bonorum  aJminiftra- 
iionib  ac  bonorum  admmiitratione  con- 
tincatur,  L20.& 49.de  vtrb9r.fiffii^  Lis-  §• 
K&t9eJitMLC9iJtbitqm9«ii.4Mi'  Acqui 
pupillinonpodunrres  luasadminiftrare, 
lcd adminiftraiio  eft  pciics  nitorem ,  qui 
hcct  urimo  ac  principaliccr  pcrion«epu- 
piiUutdatas  >  pcrconftquens  camen  & 
lebaspupiUarioasadininiftrandis  ccn(J>: 
turpnefcilusivtarguit  tot.tit.f.diddmilf,, 
tut.&tit:dereb.terumqtajuitut.' 

Dcinccps  8c  fecnndo  eriftimo  ,pupil- 
.  lamexoontiaiftu  non  locuplctiorem  fa- 
dhim,  nonquidcm  obligarirationc  fuac 
pcrfonx  ,  &  fic  vt  ipii  noceatoblicacio, 
obligri  tamen  racione  aliorumi  vduci  fi- 
doiiffimim^hxredumiSeiUbnmi  debito- 
tum,quorum  ipic  obligationcm  iulcipit. 

Idquod  hiiK  confirmacur.  Quodlu- 
risconfulcus  in !.2p,f.  de condiS. iudtb.  fatis 
perfpicue  fi^iificet,  pcrfonse  ipfius  pu- 
IHfUtiiocnibai  >  yt  qao4ipicfiiie  nitote 
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promiicnc  ac  iuluerit>  rcpcccrc  tanquam 
mdcbitum  poiSc  :  cui  confequens  e(^ 
petibnale  eile  ptiuilegium  ac  beneiici- 
um.quod pupillusnonobligatur ,  locu- 
plcaor  non  fac^us idcirco  enim  pupillo, 
eius  quodfbluic  ,  tepcticio  accondidio 
conceditur ,  quia  nacura  ntm  eft  oUig^ 
msyL^i ff.eod.de  condilf.indeb.  Quare  cimi 
ex  priuilcgio  ipcciali  ac  perfonali  pupillus 
uonlocupletiorfadus  ,  nonobhgccur, 
ideo^beneficiain  hoc  ad  fideiiidbfes  m  L 
i27.deverb.obUgM.  ad  heredes  hLfS-S-*» 
ff.de  folut.  &deniq;  ad  obligationemno- 
uanccs  &  in  pupilii  peribnam  cransfunr 
dences  mdLi.  fr^utrta 3.  injlit.  qmb.  mL 
obl^.tA  npnccanfit,  cum  pxiaileg^  pec- 
fonaliaperforranTcxire  noi!  foleant ,  CO^ 
rum  quibus  concella  &  indulta  fuiic 

NecobAatluiic,QiiodalM(ardam  ficf 
obligacionem  hc»cca(ain  pcrfbna  papilU 
clle&  tameneiTeeamrcIpcdhi  pupillifi- 
neeifc6hi,quiahocperinde  fit,ac  ficau- 
fiLCxqaaneceflario  cffedhis  fcquitur,  po- 
neiecat  fineeftedu :  com  tamen  ponta 
caufa.ponatur  neceflario  cffc^us:  vt  pro- 
inde  fi  obligatio  in  pupillo  confiftat ,  cti- 
am  cfFc^unvfuum  ncccilano  habcac, 
eumqueialemiqaaUs  eft  jpkobUgatio. 

Rcfpond.  Hoc  inqDam,  n  on  obftat : 
pofitaenim  cauia ,  ponitur  cfFeftus ,  nifi 
excnniecus  fucnt  cauia  impcd^  e£c(l\x 
pioiacetti^  lun  tn  ptopouio-obli^o 
pecprtaile^nm  rpetlbniB  pupiUiiadnl-t 
tiim,impcditur  producerc  inpcrfona  pu- 
pilh  effcdus.  Ncc  tamcn  intcnm  odU-. 
gacioiftaplaneotiofiteft&inatilis;  Nam* 
vr  nuncdiccbatur,quamuis  in  pupillipec-- 
fona  fit  inefficax  <S.:otiofa,reipe6ku  taraen 
aliorumnoneft  iine  cfFcclu ,  vtpatet  cx 

dLi%7-i'i'&§'h  ifffittff'  • 
ttO. 

Nonaduerfaturctiam,quod  ficut  pu-- 
pillus  auchoritate  turoris  contrahcndo'' 
auihter  obh^us ,  adionc  conuenitur, 
eaqueciuilisobl^aioin  pcrfbna  pupilli 
ctfeAoshabeacciuilcs  j  ita  obUgatio  na- 
Aaa  5  <  cuiaUs» 
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toraiis/i  abfque  cutoris  authoricace  con<  TendosfipopiOlit fine  tutoris  autho- 

TrAxerit,in  perfonapupillicffedtusdcbcac  ritacecontraQetuex  conrradu  fuerit 

Jhabcre  ii.itu£ales.  iStiis  locupiecior«  tunc  dcnuim  efficadtec 

Reipond*  llft ctufii Etondnti  coRipap  cumobhgiari  ddftiino. 

•latDnun'  cum  diuernfllnufic  viriuiquc  i.          idexprcnis  veibisVlpiainift 

comparati rario :  obligatioquippeciuilis  z&dtinl.  s.princ.  ff.  de MtHtr.  tut  PupiSm, 

icgiamc  ac  iure  contradaed ,  ideoque  inquiens,  obligarirutorit  etau&ortnMf 

mcrico  pupiUum  cfficadcer  obftiii^ :  :  fUnt fiplurts fint  eutcret,qtttnim  Mn» 

obl^ttio  vcKo  lumcalis  fine  nicods  au-  mlmritatfii^itydtfeiiim^tsiun  MAtr 

toricatc  ,  quoid  ipftim  pupillumivDneft  reypupiBumeipoffeoUigarifiuemutuameiiet 

contradalcgicime :  cum  cxprelle  prolii-  pecuni4m,fiuefiipulatur  abeo.  Sedetiitu  fio- 

1»cantur  pupUli  iine  tutorura  authoritacc  /w fit  tutott  mauam  pe(uiuam'pupiU»  dede- 

'OivmaiitKiilfmt.b^imJe  mS.  m^&L  rit,vel4tet ^ptdtmAm  trit  tUimt  new- 

yatd.  ri :  naturaliter  tamen  obBgabim  in  quantum 

Noniduer{acur,quod,Iiberacisreisac  iocupletiorfaHuseR  :  nam  in  pupifbtm  non 

dcbuonbus  prinapaiibus  ,  accejinones  taatumtutori,verumitumatimtm,inquatt- 

quoqueUbeceiMiir,£^;./iryi/«r.  Acque  mnlm^tmfit^^itniim  Dim  Pim 

ideo  fiobilig^o  non  ceneac  pupillum»  ftfiripfit.  IdemqueVlpianus  inl.sprmc.ff. 

necaccefliiaiie8fV(fideiu0[bccs«iODlig|ue  commodati  Sedmthivideturyinc[mt,filocu- 

Aueac.  fletttrpuptkmfaQm fit,  dandam  vtiiem  tom- 

Reipond.  Fdmoeniin^t^j.prooedtc  mtdatt  aSitiim  fimiim  Dim  fij  rtjcri^ 

&veiiaeft>  quoticnsiureconmuiiiilibe-  fum. 

racifuncprincipalcs  debitores :  non  cc-  i.  Quiaid  iplumquoque  rario  sqm- 

iam  cum  iure  imgukriacpcribnaii  oriui-  taus  maniielU  fuaderc  videmr  :  quod 

legio  obligationcnon  teneimirivcmcde  ncmpc  xqumnnon  fic ,  pupiUum  fociir* 

|iupiUo(uprafuicoftenium,4ii2^$.yW<^  plecaci  com  detrimentw  iafincacitts^ 

tjuod prmcipi.  Infiit.  de  ittre ruitttr.  gent.  &  cum  quo  contra\it ,  /.  ici.  de  reg  lur.  ece- 

cmL  Dcuide  proccdic  iuperius  axioma,  nim  detrahccc aiiquid  akc ri  & homincm 

cum  obligario  pcincipalis  eft  (oblacaAc  homiuisinconunodoiuumaugetecom- 

«xcinftarnoneciam  cum in perfbnaprini-  iiioikun>inagiscftcontranaciuam>quam 

cipalis  debitoris  fubfiftic ;  fed  effedus  mors  ,  qurtm  paupc^  as  ,  quamdoloc* 

dunraxat  iplRis  extriniccus  impcditur ,  id  quam  ca:tcra,qax  poifunt  aut  corpori  ac- 

4^uod  ni  pupilU  obligaaone  accideie  iti-  odcre,auciebus  excecnis,  oicCiccro  itk 

desn  Sxpn.  oftendiimis.  Nec  ad  rem  hr  f.4tifie.  Uemque  Qccxo.  Nm  fifn  ip^ 

cit quodaiunc  in d.L  127.  de  verl>.  obligat.  d-  que,ixupm,ma^qutdadi^minUfertimtt 

dciuilbres  non  idcirco  obligati ,  quia  ob-  quam  aIteriacqunere,(onceffitmtH,nonreps^ 

U^us  fueric  pupiilus :  fcd  ideo  porius ,  ffiante  lutura :  tUudnatHrantnfatitur,vt 4- 

quiaimpatuipoffitfidduffiicibiM^iiod  Btrmnfiitliii  ntfirat  facutmet^stpias ,  tpe$ 

pcopupillofinetutorisauiiuKiiaiecon-  4i^amm.  JSt^wbtfUm^m^pih' 

fcahentetfidciuilerint.  ttum ;  fed etiam  legibus  pupiQerum  ,  quihm  in 

Rc^nd.  Namiiobligatiopupillipe-  finffdu  cautatibm  rej^U  ctntintntur ,  tf 
jiicasmi]keft,quipofie(uncfidcitil!bces  immdtmJHtntmiB  »  nmilitmfii 
•cenflif  ciim4ideittfi>riaobligatio,vtpo-  ctmmti^eaufiintctre  alterL  Htceiumjff 
ce acceltbria ,  fine  principali  nullo  modo    ftant  leges,hoc volunt ,  incolumtn  ejft ciuium 

6AifAGCC<mc3Xf^%i.lnfiulefidtii^. &i,S.  ftmun^itnem,quamqui  da-imunt  tos  morte, 

v&i4^mL  mlit,vimiilii,4amii$tmem.  Mfmfm 


r 
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^ulto  t:^git  '^fitutur*r4tio  >  quA  eH  geturjcumnec  aliasvnius  incluilorual- 
kxDkim& nmuouiy  mparer*  •  qatnStt  terius exdiifio ;ficetiim  obligaciones,  ex 
ntmqu4mc9mm'ntet  ,vt  Abertumappetdt&  iurisgentium  concraAibiis  «ielcenden- 
'Hi,qu$daltertd(traxlt,fil>ialfumaf,  d.  Ith. 3.  ie  tes  ,  etfi  ciuiles  dicantur;  tamen  eafcicni 
9§tc,  Quapropter  ccfi  niagnus  iit  pu^il'  &  nacuraks  appcllati  m  Lm.  D^*fi»  di^ti^ 
faois  ztaris  tauor  vt  quan<uyque  i»  eius 

commodum  a  rcgulis  iuris  tcccdamr,£      Re^ood.  Etenim-qiiotieRS  quisex' 

13.     que  jpupiQo.  Digtfi.  ie  aff.  empt.  ta-   pfeflcaiqac  nominatim  didcur  oblinet 
raenmnsnolladilapUnanonpatitucvt    flatonlircr.roriens  hoc  ita  acdpicndum-, 
puDiilus  vdquis  aUuscumalccnus  iaau-   ^^d  cancum nacuraiitcr obligecur  :  alias 
n,  loaipledor  r.^-. :  quaproptcr  admo-  cnim  a  potiori  ( qualis  eft  duiUs  obliga- 
dum  cleganrcr  ,  &  qu  c  d    propof irnm    tio,cum  naturali  colbta)  ficri  folet  deno- 
noariim  maximeDcrcuiet  m  1.3.  ff.de con-    rninatio.  Eiquod  obligacio  pupUli ,  lo- 
^/J/./«^i.Paulasfcnbic:  Iremquod pupU-    cupleciorisrfeiai,mereficnarurulis;  cxin^ 
bufinettttork MitbentMtmutuum  uaepk  &      quoque  rducet^uod  in  ommbus  ilU» 
Ucupletiorfaausen,  ttpubtsfaamfoluAT,  non    legius  ,  inquibusdidturpHpillus  oblt 
repetit.  Etfabiidcincontmcntiranoucra    gari:conftanterdicatur  obUgari  nanuali- 
Pomponius  xtumboc  tutura,  mqutens, «-       .  „^11^^^  ^ero  ciiiilircr.  Acc cdit  dein- 
^uum     uetuhwm eum  dtiHm  dtimmf  ceps&harcratio  ,  quod  nonexduiUaU- 
pmlotupleti&remleg.  14*  hI  Et  hoc  qui-  quaiationc ,  fed  cx  narondi  duntant«- 
dcm  magnuTO  dnbium  non  habet :  fed  v-   quinte(vtprxccdcnti quxitioneoftendi' 
iruni  papillus  locuplctior  fadus  obligp-    ,nus)qu.T  luadeat.neminem  cum  alrerius 
ttit,  nataialitcrroinin.  an  veiociuiliter,   \a,a\xx3L  reddi  locupletiorcm,pupiUus  ob- 
admodnm  conttonerltim  cft  :  dc  quo  jjgctur.  Qujnimo ,  riiarionemdailenk 
nuncdicendumrdlat.  fpeaemus ,  dicendum  potius  eft  pupilr 

Ji.     Quodduncaxac  nataraUter  &  non  a-        locupletioren^faaum.non  obligari, 
Anpuptl'  uiliteroMjgetor.hictarione  proba* ^  „^,„  adminftiatio' 

hu^  detur.Quodpupi!Ius,mqiiancumloco-  «era boBocum luorum r adnriniftmrio-. 
tutore  plctior  clt  fii<aus  dicarur  obligari  narura-  nisvcro  patsqwcdameft  iuscontrahen- 
eontra-  htcr.  SK€tMmmiJ.s.prmc.DtieftMuu£t.  diah\i^iioncm,Lio.&49.rHtefi.deverb. 
hetu&  m.Sed&cumJUustutormmuumptamum  j;.„,f  Quaproptcr  firaaoduJis  obfta^, 
hcupU-  pu^itdttitntuhHfiifuittmnoneritob'  quominn^ttmUnsobUgctur^noiiccr» 
ttorfa-  ngjTujtUtt»:  naturaltter tamm  obltgabttur,  ^  ^^^^  bcuplcrioc  6dns  oblioric»» 
Uus obli  m  quantum  locupletiQrfaiius  tS  :  num  mpu-  .     duncaxat  natunditei;      -  -  " 

£21'^  /'^^"''"^^^^^^^^'^/T:  ^^'  Non  obftac  r.  Quod  cx  obUgationr 

mBttr,  nmmquumtmlMupiaurfi»u^  papilH.  locupIetiorisfadii,acbiocompc- 

unvero  DtuusFtjurefirtpfit.  E,mUs.&t4.D,sefi,  ijjj^rf,    ^  ahun,d^Z,,DiK/f.i^J£ 

tuntum  deconM.lndeb.ttemquodpup.nusfinetuti^  ^  NawnSs vcroobli^cio^ioncnt 

fHJtura'  rntuSorttAtemutuumaccepit,&lo€Upktitr  -^.^,  .^^r,.,,,,..».^ 

Aw/    fuSmeS,fpui($&amfiLi,mumttit.  "«"pnatrpromdehmcl.r  conreqncns 

VT^     J*F^f^^^\  obUgationcm  pupilli ,  locupiccioris  ex 

Humb^nuturat^umen  nmmemcmuO-  eonSau-iuo^,noncffi«c»mtiini^ 

mmsdarmuntofier.loriipUttorem,  Icmilttleriaraduilcm..  ■ 

Etfivcroquuiamad  hocfundamen-  ^   .    ,  . 

cnmidpondean^^iaamaiafliii!/-/.  pupil-  &dpond.AAioncmcniinbanc,qa» 

'  Ids  dicatnr  naniialiter  obligua  :  non  u-  conoenicur  pupiUus  locuplecior  &diis» 

«ca  boc  ipfencgri» gai»  duiliccr  oblw-  c&nacoiati  oblig^nooc  daccnderc  iple 

•Vlpianusi 
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Vlpianushauddiflimularcvidctur,  dum  poftquampupilluspubcseftfi\£lus,vtiex 

mdJ.s.  poftquam  dixiilct^upillum  ,  in  M. tU. de tmrd.  tuteL a^ioiu,j^\us  iaus  Ji- 

qiuncum  fic  locopletior  fadus ,  obligari  quet. 

naturalitcr.fubiidt,  pupUlu .  in  quantum  Non  ceTiftitdeniqae  nofbr  rementie, 

fitlocuplctiorfadus.adioue  conucnin:  fdecbligat  &aa.  vbi,  cura 

cuicftconlcqucns,pupjlhim,  quaccnus  Paulusait.  pupiUumfim  tutoru  autbcrirati 

nanitalicer  obl^anir.aaioneoonuenin,  phiiMnure  umU ,  dicendum  videiur, 

acqoeadeoaiftioncmiftun,quapupiUus  quodfineMcorisauchoritatecontcahena 

conuenjtur  ,  cx  naturali  oblipanone  dc-  (^,^,,,^.  conditionem  mdiocem  fidens, 

lccndercNecimpcdic,  quod  cx  naturaii  obligctur  iiirc  ciuiU. 

obliearioneadiononnalcanir.  ^  r     ,           ...  , 

Na,n  iJ  rcgularequidMiMfefidinter-  ^'^'P^"^-  N^'?    '"^  "^" 

dumfallit:  f.quidem  ex nnruroli  quoquc  .P"argumcntum^a.contrario  lcnhi  mfe- 

obliganonc alhonem lula prob^t.?«.  «"^T  '  5"*?^ 

fM^klii.&aa,&L,6.ffJfideiuf  Intcr  contrahcndo  locuplenoc  fia»t  (ft>bg^ 

?os  vcrSoifiis,quibu$  Aligatio  naturaUs  ^'"■l'^^'/^<i      duntaxat,  quod  cum 

adiQncm  pant ,  exiftimo  rcfcrcndum  &  ''l^'''  auctoiuate  concraliens  auibccr 

littnccafam,quopupiUus,inconfulcocu.  idquod&nos  venmi  cfre». 

core ,  contiahens  loaxpleciQrAauscft  F^rtcrca  argumentum  \ 

^xd.Ls.rr.deauaor.tut.Adb»C^Qin  fT'"'"^         vmi  concludcndi  ncn 

«.,.,.11,..«  u,-.,.,i^r;^..i,i-,«,r       r.«?«.,  habcc^cum m concraTium  funt  tcxtusex- 


J>^Wm9datl^i  flfiSmD^Jewaoc.   P-""Y  «cnonr.tc  contr.i- 

^  *     *  hendoloaipktioremredditumiMturaU- 

■    1Sfonobftatprxtcrea,quodcumDiui   tcrfilccmot^ari.^  . 
Pii  Impcracoris  conlUtuuonc  crfedura      PupiUuminlanti«ac  pabercari  proxi-  ^J^^, 
fit.vtinpupiilumaAiodetiuinqaantiim  nmmAathoricatc  tutoris  pofte  o^^hgari  r^j^  _ 
fit  locupletior  fadhis  ;  videatur  cadcm  •apeditumcft.Seddcinfmteanidemdi- 
conftitutione  obligationem  pupilli,quac  •cendimi,  quxftionis  ell:,  necdcfunc ,  qui  /j^-a^ 
prius  lucuralis  crat,hoc  ipfo  auilem  effc-  ncgatiuam  cucantur  fic ,  vt  icre  commu-  * 
cifle.  >us^  opiniov  infiuiccm  nicoceaaaore,  ^,^^ 

Refp.  Quod  enim  poft Diui  Vn  cott-  "o"  "^^s ,  atque  furiofiis ,  authoritate 
ftitutionemobligatiopupilli,  excontra-  curatons,negoci.igercrc,  pacifci&paci-^^^^^ 
ihiiocupietioris,adhucnaturalisiit^io-  ^ccndoobliganpolfe.  contrariam  umen 
hatdilucide  dhs^fJeM».  m.  NecDiao  '<entenaacn ,  quod  qnadam  negocta  in- 
Pio  animus  fuic  obligationcm  iftam  na-  tutoris  authoricatc  perficere  poflii^ 
curalcm  facercciiiilcm  ,  lcJ  obligationis  '""^'^ omnibus  furiofb  fit  fimilislonge 
ctFcdtum  tribuere  lua  confticucionc  vo-  vcriorcm  mdico  ^-eamque  lcqucnubus 
hiicNonaduetfiatrjedam,quodM£j;^  hitccaigninentisconlirmarieuftimo. 
d!rf«itrr.Mr<£4A  exprelledicatiurpupil-  Infint  fntore  audore  podcfno- 

lus  rurori  fiio  ciuilicer  obligari  acquircre  poccft  ,  /,  32.  $. i.jjf.  dt  4f' 

KeJpoud.  JHoc  quiMC  de pupillo  i.im    ^*^- furiofus  vcro  n  on  itcm. 
pubcre  faAo  haut  duwc  accipiciidum :      a.    infans  tutore  authore  fidcicom- 
contcatiafiquidcm  cutela:  aOio  non da>  mil&riamhcteditatem  aoquitetepoteit» 
tttr,danwte,rcdfiniadcmumtatela,  &  Uj.  i.i,f  0dSC*XfMU vbi Mardanus 

luris- 
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lurisconfukus : ^ puptUomc^mi/mfantire"       Qu^irequodingcncrcJr  pttpillis  itfc- 
fittMtrehertditatemquisrojiAtmfiti  fiJPonte    ricuii  id  quoque  deiingutu  pupitloruin/ 
^uberitetiamfiriueim  &  ipfi puptUo,  tutcre  fpeciebasaodpiendame(tEtqucKldein-^' 
jMlBlfif ,  nfttttutitr  beredttM.  Ncc  obilac    iunce  eciamloquatur,pacct  cxindc ,  quod 
huicquod  m  l.g.ff.deacqutr.vel tntitt.  htred.    fubiicitjfi  pupillus  cuis  lit  xr.itis,  vc  intcl- 
didtur,pupilliim,  ii fari poflit ,  heredica-   lccVum cipiat,eciam  iinc cucoiis  auchori- 
tem,  aucloricacc  cutom ,  acquirere psl-    cace  eum  poilidere  pollc. 
-ie.  HisverononadiKr&arprimOiqttod 

Re^ncLNam  hicmalepcraepuneiv  Paultulurilcoiifiikiis  mLs.deReg.ltir,asr 
•tumacontrariol'en(u,concratCKumex-  prcilcatquenorainacimpupiUum  ,  qui 
prelTum  ii./.^/b  concludicur  >  inlancera  iari  poceft  ,  diftinguac  a  iuiiolo  i  ica 
Aba^bfl^  caiioieaiidoxe ,  heKiilitiaiem  n  fimofiu  nn&itm  negbctum  ccmtcar 
Aoqaixece.SiaiLetiam  non  impedi^qaod  here  poilic  cmatoris  auroritate  :  ac  pa- 
tinornoinine  pupilli  hereditaMm  pofltC  pilluE,qui  fari potcfl:,  omnia poflit  fiiccre 
acqvdtctcLt.C.detur.delib.  cucoreauchore  i  vnde  inierendum  vide* 

Re^nd.  Namhzcnoniimccbncr»'  cur,in(antemnaUumnegociumpoiIe,ci- 
«Ib»  fed  dtiier& ,  <\usc  iimul  flare  pofltmc,   cm  coconsfiiianchoiicacem,  concrahere, 
tutorem  nomine  pupilli  acquirere  here-   fed  per  onmes  >  quoad  hoc, iimiiicmelle 
dicacem&pupilIum,au^oceCUCO£e>  he-  .furiolo. 

cedicacemacquuere.  -  Relp.N.imprimoargumencumacon- 

).  AcoediciMbecjamfidaeiiideBS»  ccoiofeniu.qualeiUadei^qaodexnoftca 
quodnempeiudiciuni  infandain^iciQe  legpmododedudhimeft.ItemaigiKnen' 
&impcrrc(n:um fupplc.^nir arutore  ,  d.1.  tumabinclufioncvnius.id alteriuscxcln- 
'  g2.de dcqm.pfifi.  Vnde  iequitur  pupiiium  iionem  no  proccdit  concratexcus  exprci- 
infimcem»illetecbmaAus,quiindiciam  (bs,quibusinfancemciicoceaudore,ne- 
aliquod  &  conlenliim  (lue  animum  ded'  gocia quxdam  perficcrc  dicicur.  Non  ica< 
dcrat,tutorisau(fVoritatcpcrficcrepon'e.    qucicquirar:  pnpHlu';,  qui f.iri poccftdi- 

4.  Erlanequoddiueriaittracioiurioli  ftac  a  fvirioio.  Ergoinfan^  uonditlacaiu- 
6f  infancishincconibc ,  <|uodin(tirioib  rioib.  Prxcerea  quod  dicicur  pupillum, 
.nec  res  fit>  ncc  (pestiAui ;  ininfitfice  9c  qui  &ri  potcft  omnia  negoda  gercre  pol^ 
ipes  fu  &  principiura  animi  ac  iudicii :  icu  (c,tutore  au  Aore,ex  eo  n  o  rccie  infcrcur: 
ininlunce  icmiDadntiudiciiiquiiiipple-  ergopupillus  infans  nulla  nc<;oci.i  tuto- 
XI  poifunt au£koncace  cucoris :  in  fiirioib  ce  au^oic,conciahcre  poccfblcd  ita  cxin- 
imcgnnlh fiwt iudtdi icwina» acideo  fiip-  dece^cSdadicor.  Ergopupiilusinfans 
p]etiper..caflBl9ceni  ic  adinnatinon  poC'  non  omnia  negocia.tucore  auch orc,  age- 
aint.  re  potcft :  id quod  libcnter  &:  nos  admit- " 

5.  Infupcr  tnianci  donacorum  cerum  tunus.  Eaenim  qux  verba  deiidcranr,  la- 
«ofieflb  tiadica  acqoiricur  ,  vc  exptefle  ne  iniimslaceienon  poccft,4r^  f.  de 
UcdulmperAtot inLj.C9d.de dcqmr.fifi.  ferior.  ebGj^dt.  Non  aducrbcur  deinde, 
Rufiuorei<uipfic.AcpotIei]ionisacqaifii>  quod  cum  infantis  nullum  planc  firiu- 
Cio  animum  defidcrac.  ^ci\im,Li.C.defdJ/kmonet4l.  infans  ff.dtl, 

,6,  In£/  i,^.deM(^uir.  fcribicPau-  CorntL  deSictr.^. mJimm4.lHft.de obhgat. 
his,papilhun  ,  andocecocorcincipece  ^wex  </r(fA.  i^?.  adeo  n«ciflln  ob  lunt 
pofndere.  Nec  incer  puptUum  infimcera,  caufam  dehnqucre  nequeat.  dl  infgns.  E  c 
infancix    pabercata  pcoxiiBum  diftin-    idcononpofuc  curor  defir^miudioi^ 

guic.     .    ....   conienrusrnpplete.  .  . 
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Qupd  cium  omniiio  nullum  cft  ,  id  pollic  acquirerc  po(S^iiinem,dJ.}j.^jJt 

iuppIennonpoceO^idiblcm  »  q^iod  4rfwr^«^.  Acfiiiioitisnoniceni,£j|k|« 

impcric£lum  eft.  uDigtfi.t^  Icem  auodfurionis,fieide^ 

Relpond.  Hoc.inquam,  non  obflat:  cretopetitarupcllcllioatqueipfc,  priuf^ 

quod  enini  loiunus  iic  aiit^uod  ludiaum»  quam  mcnns  com^os  fd^kxxs  bonorum 

ted  imperfcdum ,  debile >  afqueadadiis  pol&^Iionein  perient»  deceflettc  >  mttri 

eonlcnru  gerendos  in(u£BdCns  ,  difcrte  nonob(lec>/l2.$  /a  Die.ad Saumcmk  Ttr- 

prohiz  d.l.j2.^.j.f.tU4cqiur.pofi.  vU  di-  i^fl.  Atijifanshoccamobftetmatri,qiiia, 

acur  mdiciutn  infancis  liippicri  au^ri-  vtiubiidc  lurifconiulcuspolIcflioboQo- 

tatecutoris.  Qinprupcerveriiisvidecat»,  nim,qiuein£uiddacur,noneft(unilisci, 

qtioddidcut  pupillum  iudicmm  non  lu-  qugdbtur fiicioib 
bcrc  ,  id  comp.u-atclolura  accipicndum       Infliper  cum  in  infance  fint  prindpi- 

clle  ,  quod  leilicer  non  habcatmdiauiu  um  atquc  iemina. iudicii  :  in  funoio  au- 

^erfcdum,a[quc  ad  actutn  pcrfidendum  ccm  non  icem>  icqumirindc  iniallibilicec 

iufiidens.  Stceniin &  uupdlus  in  gene-  inSmcem  fiuioib  non jn  ommbii»  >  ace 

ledidcur,  nullnm  habere  animiiudici-  peromniaxquipaiandum. 
uin,§.i.  Infiif.qtuh.  nmeH permtjf.fdSMfi*-       Circaquarftionem  de  MlNORE ,  v-  Qu.  54L 

nunr,  cum  camen  proximuspubercad  in-  trum  fine  auacous  iui,  coo&niu  obiig^-  Mi  an* 

telleaum  habete  eipcel&  mcatiit»  $.  m  vatf  'mr «»• 

fimou  in/^mt,  ^f^*  fOf  ix  dtBA.  mfi,      Diflingoendiim  eft  incer^  minorcmt  gitui 

incelligicur  nempc  illic  iudicium  pcrfe-  quihabetcuratorcm  &eumqui  nonha-  qumqut 

qualead  tcfUmaui  fadionon  cft  bec curacorcm :  vc  hic  quidcm  fme  cura-  4»»» 

tietel^um.  £c  pupUlusiiiiancue  pcoxi.-  coris  conienfii  obligctur}  fic  camen  vc lc-  Bffmr  ' 

mus.dicicutnequeiace^neqae  decetneir  insincontsadaiiaDeatbeneficinro cefti-  i^lSpw 

tepollc,nonmagisquamfuriofiis,/f^.9.  tuticnisinintegrum:  iilevero qui  cunu  curaterh 

Digeft.dtaiquir.vetanitt!.  haTedu.l.^o.Digeft.  toretn  liabct.finceius  conlcnfii  non  obh-  conft»^ 

deV.O.^.iQ.lnftitut.  deinutd.ftifuL  F.t  ta-  geturRobcrc./.<*M»w<A»rr/r/i.  &mHot.adfiti 

mcn quinisaliquem habeactntelle^m,  lttm«r«nMilfc/.^pKr.ijJ)ondlttS&Daa- 

qaemiuaaitchoritafie  fiipplete  poiGt  cu.-  tcn.mLtu.d>  verb.  obligdt.  Gocdd.  de  cem 

tor ,  adcoq;  auchorc  mtorc  ncgocia  con-  irak  & cwimit.ftipuUt  cap.7.<omliifj4*nti* 

<  craJicije  valeac,cxtra  omnem  controucr-  ^6.  Boccrus dNnuefiu^fad.  ctf,s*$mm.  17» 

Gam  eft  pofitum  &  iuffidentet.  piobat  cmfiiiumt*  ' 
vcl£>Wr/.risececealiceciii&iriuiceU6'      1.  IhminLs.cdereftit.mmtgnmnA' 

£bus  non  clTct :  quiatamcn  principium  nor.  Dioclctianus  &  Maximinianus  ad 

acque  icminaiudioi  habcac ,  dubium  pla-  quxllionem .  hanc  anmmor  §ktgetw  f  di- 

nenuUumeft.  Noaaduet&ur ,  quc»d  ftii^piendotefpoiident,vcfiiiunofhabu- 

infimsoomparecurfuriofbM/  /.$.  i-ff^dt  eritcaracorem&fmeconftiifii ainsprx- 

^quir.pofi.^.io  lnft.de snunl.ftipuUt.  diutn  vcndidcrir,rumcotradu5  nonfub*- 

Rcip.  Kan^  hoc  non  lU  abiolutc  ac  ll!l;at,rcd]pIoiiircfitnullus:  (uiverocu- 

fimpliciccr,  ied  iccuridum  quid  duncaxac  rirorcm  non  habucnc ,  cunc  concradlus 

inieiligendum  eft.  'Idqne  haud  obicuie  ab  eo  intras  valiat,yetum  tefondi  poflib 

indkac  </.$./0.vbiIuftinianusair,  infantes  perin  intCgnim  reflitutioncm ,  fi  inifto 

ntnmuUum  diftareafunofts  ;  vudc  colligi-  concraduminor  lacfus  fuctit  &  circura- 

tur,  quod  aiiuuid  camen  a  iuuolo  diilcnc.  uaitus:  Si  ctnMnm  babens ,  inquiunc  Im- 

^lucquodkfiiriofis  di&tanc»  inde  pcotogs  ,  ^Amr  fninque&  vtgjmtiamtk 

coUigUni«^iiodiufiai« »  «KOKeautfaotc^  fafi  (iiftKgtmt  ^tamtwtt^n^Uffii » jhntt 
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€mtraStim  firturi  nenoportet,  cim  nonabfi- 
mik  ti  hMbeaturminoT  curatorem  bMkeiis,  ciu 
i pratm  curdtore  tUto,  banit  interdidum  eH : 
fitmtfiutmsimtm^batm ,  cmtra&um 
fn^^Jun^orsre  m  mtegrum  refinutnnem ,  fi 
ttecimntemporafrafinita  exceffnmt ,  caufa 
t^TMa  rton  frohiberu.  Ecli  vcro  lacobus 
X}iiiadiis  fkf.  iihfimm.3i.ichlfijknik 
tbligar.  lohaiines  Borcholt  m  tra&at.  dt 
reb.  crtdit.  caph.  /.  &  in  traB.  dt  iurtiurando 
c.  /.  it.2fi.  &fequent.  Andtcas  Fachineus 
Idf.j.cap....  &  Giphaniii8«tf/«Mgpri  ietk 
i^.<^4(?.  rcfpondeant;  camle^ete),  de 
«BHim-alicnaiione ,  veluri  dc  rerum  ven- 
4tQone  iam  pcricdacomplctaqueloqui, 
■non  deoblifjadonc  :  oubcrem  non  po& 
•^iqiiUMlalienace  fctnias,ab(quc  cuiaco'' 
.«is  «uthoritate  :  cum  cumron  fit  rerum 
-odminiftrario  commilla ,  ipli  vcr o  adem- 
Du:  ac  vcropuberem  obU^npoireluic 
jnKiO|tbancnontace»  auoniani  cutator 
Ikonperfbnx  nMnoris,  fed  etusdnntaxat 
febos  ac  bonis  dacusinteUig^nr^.Xi||lir 
Attratmr. 

•  Vefuiituueii  refponfio1uKins«  acae 
^quidcm  (uftincri  poteric:  quiaeipce& 
.^ie  m  d.l.  3.  dc  vendkioncloquuntur  Im- 
pcrat.  non  dc  alienarionc  :  vendirioau- 
tcm,propnc^loqucndo,  non  cft  alicnaao, 

Neceiuni  rei  vcndicae  dominiura  trans- 
imur,nifi  rradirione  eius  fubfccuta^  fer 
tradttionem.  Dtgeji.  de  Rerduuf  oux  camcn 
ccaditiononeftdevendicionisnibllantia» 
nec  ad  eflentiam  cius  pcrrinct  tot.  ttt.  In/7. 
M obligat  qu*  ex  confii^^.&^j.hffiil*  4» 
tn^t.^liiftjte  domn, 

fitquanipiamvenditionisnominefiB- 
■pe  aUenacio  inteUtgatur ,  vtpote  conle- 
quensquoddam  vendirionis ;  vnde&rSe- 
iicca,N«M  quidnon  demtns,3ii,vtdebt(UT,q$u 
4iliiidfiveudidifefibidicet?  Qtudveniitioa' 
iBtiuri$  iiV  &  rtt  fin  utrie^nt  fiu  ni  adiimt 
translatto.  Etcontra  alicnadonis  nomi- 
nciirequcncecvenditio  iigpififiecuc  ili.C 
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deiure  emphyteutico.  Hoc  rtmen  in  loco 
vcndirionem  pro  aiiciudonc  non  ponit 
fainccoUigitai; 

i.  Quia ,  proprieioquendo ,  vcndiiio 
non  efl  ahcnario  dl.29.Klodic,dtpa{t  &  l.  j. 
Digefi.de  obiig.&aQ.  a  propria  vcro  (ignih- 
cationcin  dubiononrcccdicur  L  non  aii- 
ttr.  dtiigtit^. 

i.  QujalroperacoteideCONTRA- 
CTV  venditionis  loquuntur  ;  Hunc  cm* 
traiiumyiiMiaiutxt/eruart  non  oportet :  con* 
ccadns  veto  non  eft  jilienadd. 

^  Quiaininocem,aicacocemhaben- 
tem  comparanT  cum  prodigo :  prodigum 
vcroimc  fuocuratore  non obligari con- 
(taxail.^.ff.dey.O.  Nccimpcdic  ,  quod 
^iphmos  reipondet » pctM^o  minoitm 
in  d  Lj.  ranrum  (ecundum  quid  compara- 
ri,quoadalicnationem  fcilicet.dequaibl- 
dem  agitur ;  nam  hoc  in  mcra  ac  nuda 
conteftnca&diaiiiationeconfiftit,atqtte 
(ads  cum  gcneralitatc  tcxtus,rum  ratiooBF 
busantecedcndbusTefcllifur.  Quocirca 
exhiiccmanitcllam  cllccxiitimo,  addu- 
Aaro  L).tionclea&enatione,ied4evcndi- 
doneloqui. 

Rcfpondent  dcinde  alii  .;d  d  Uj.  In  Ca 
propcmivnicumcafumjde  quo  du^fubii- 
ciancur  qaz(tioncs.  Cafum  hunc  eile, 
qno  mJnor^  caratorem  habensfimdum 
nne  curatoris  csnlenlu  vcndiderit  &:cx 
vcdirionciftalxfas  fiierit.  Dc  hocqu.rnt 
I.  vrrum  contratlus  icruandus  lit  ncc  nc  f 
Adquod  Impeiacores  refpondeant :  con; 
tradum  (eruandum  non  efle :  alcecmi 
quarftioncm  cllc ,  quomodo  contra(?his 
ieruari  non  dcbcac  .**  Ad  quam  Imperato- 
tc$cef>oadeanc ;  iDnm  per  in  incegnim 
icfticiidQnem  iropugnandnm. 

Hxc  vcro  d.l.  j  cxpiicariollilibeaiglU* 
mcntis  conhrman  videtur. 

1,    Qupd  vnicus  cafus  (ic  ab  Impcra- 
tonb.propoiitUthinc  coUigendiim,quod 
vcdnmiic  non  fit  Impp.  rc(pondi(fc  dc 
doobus  cafibus  »  cum  non  de  duobus, 
fibb  z  lcd 
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led de vntco cafu fuennt  coniold.  Confu^  oilam  wrtidetn  Agnificaic ,  quod  Mtmt 

lcns  cnim  AcBanus  aut  habuic  curato.  hancveto  frcqucntttiiii]upro£iM»,/jii? 

rem,  ancnnUuin habuit.  Secundoquod  trM.^tuumr.i».%.faLl^^it^burftmf9 

Impcratorcs  rcfpondcrint  folumdeeo  prifiTipt. ac pv o  i^tm  l.6j.%.fica[$i.DigeJl. 

iniuore,qui  ciir.uorem  hnbuerit ,  hacra.-  delegar.s  In  qiu  lignificarionc,fiaccipia- 

tioncp(obAnviduur,quudecominore>  iurparcu:uiavcroi»^il  aiunicemfore. 

qdcucaioimiionhaouifr»(bbiiiiiidle  cxpedttain>nvdxadoiliispofteiioafaiis» 

nonponiei»t^Btn(^%eci»««qne.]adb  verhisxeildanr«iiuaKoootxadnsim^^ 

/uccurrantr  pcr  in  intcgrum  relliturionc,  dus  non  fic,nimirum  quiarcftirurio  in  in- 

adeoquc  pbne  incpcum  Sc  lupcruacuum  tegrum  minon  compccac  i  vd  ex  prion- 

liierit,  Impp.  conmleredeeo, quodinris  bttsinfaatnr. ^ynr contnidnm  hiinf > it- 

fueritinduDitaD:autnoromnodeeoc^  plo-init  vahdum  ,  ccftitutioae  in  ini^ 

rultifuillenTjproculilubio  vcabbirefpon-  gcumrefduidendiimelle. 
dinenchociunseaecerti,  vdindubitat^        Harc,  inquam,  refponfioattendenda. 

vclcxploraii.  non  eft ,  fiquidcm  m  dubio4pfopria&. 

j.  Quoddcnique»rf  /  /.contiadus  gpnaina  fignificadoDC  wxia  WH»«»D»t 

nm  hietit  ipfo  iurc  nullus,  lunc  reluccre  cft  recedendum  :  ncc  fiqniinr  pattienk. 

vidtrur,quod  Impp.  vendirioncm  ab  At-  y,ert  ukm  fic^ificat ,  quod  antem.  Hxc 

.  cianocontradamappciluenc  concradu:  vcro  parocula  MUem  idera  quaudoque 

, tam vcrofivendirioiplororenullinsdlec  dcnotat,quod«i«  veli^tptoindcet^ 

moroenci,coturadus  non  dicerccur,ciii|i  «tn»  parrirwtfl      pro  tmM*vA^iamtiir 

n  jncnrisnull(jilntquaIiratcs,nulKrcon-  qoandofiiniicnr..        '  yu<,' -i^.  ■  ^  ■ 

li-crauoncs:iurupcrlmpci:arorcsvendi-        r\    a   •  ^n.  ai  .  ^^.^^ 

nonemiftamfcr^rinonoportcrolai-  ,  ^"i^^^^c  t^^TA 

L.  .  1  r  r  r  c*^  j  cradtusiploiurefit  nullus ,  hinc  proban 
bunt:  quotplo  ianclienincarcvidcntur      1*1.  u  , 

 /       .      r  1  a:        n      -  v»dctur,quodroinorcuratorcra.habcns, . 

ContrjCiumvaJtrc,  lcd  tfticacixiUiusno         />,  ..   «  ^ 

,r  rr  j  confeiaturqmi  prodigo ;  contiaqnsvt* 

cHc,vtcxcoacipolut:  incptccmradicc-         -      j     •  ♦      r.  •_/i.;»«-,-«if„- 

T >  .<       ,  rocuprodicoinims,  ntipiOHliejlllUttS, 

rctur  contraaum  ncn  cllc  lccuandum,  , .  j  ^  ,    ir  .    xi  j...  

,-  „   s  L6.diverb.  obhs^.^a.  Nccadremrcmnct, 

<uuioiotureeltecnulkis:cumnoiieiitis        ,  ^   j.  ^ 

^.11  ^  1  ti       j-  -I  quodamnt^mmorcmcumprodigocom-- 

nulLc  imt  quahcates .  nullx  pr*d«o-  Ja^tt«i^qnodcom«d£ft.Stf«non 

nts:  atqutitruan,  &  non  lcruartdeeo  \  %  ^        •        ,  r 

'    ■  j   r         I  dcbea^iionaiiicmmmodo  nonferuan- 

cccceciiuacicncur ,  quodipioiurcvalec,  ..^^  ^   /- 

noiK,iK>dabinirion2lamkpoftiemo:  f  '^^^^  fiquidem  «cipfis^verbis 

ficoncradus  ellccip(bittce.iiii]lus,non.         "^'^  '^"'^^' 
opus  cirtt  hac  c{ua:ftiaoft»qttomodo&r-        Poftrcmo  quod  m  yerfic.fic  w».Impp. 

ittndusnoacircc/  cradcncdeminorcnonhabencc  curato- 

«Crcerum&  hanclolnrionemnon  c«m ,  liquidoptob^ycrha^ettwlw»* 

mcliorera  cllc  prioci  ejriftimo.  Quode-  (t»fiitutMi. 

mm  ind.l  /.  duo  proponancur  calus  di-         His  cniravcrbisapenc  lignificatur, 

ucrfi.mquoruiTi  pnori  minor  habucnt  minorem, dcquoiilic  dilfcrunt  Irapcra- 

auatorcm  j  in  polltrioci  vcro  curacore  corcs,curacorcm  non  habuillc  :  vccoum 

fiicnc  dcftitunis ,  probotpanicttkMn^  eiiimcooftiaiiusproeo,quoddiJ«i|livr, 

qux  kibec  naturam difim^eodica,  qnae  epyhabere  padlra  vfurpatumJcgimus ;  vc- 

Wttr Jclcdiucr/afunt.  luti  /» l.S.  §. Digefi.  de  tutor.  &  curat.  djt. 

Ncc  audicndi  hicfuot,  qui  aiuiupacti«  lu,.  tM.  ntfiiuL  ftl  adiuu,  Cmiu.  fi  mnttr 
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fitSut  Lftn:in  vtrb.fuhtMtU  (onflttiu.  CtnL  dt  gemrdatr.it verbtrwn oili^M:  Et  in  /.i7.§. 

Ugit.  tuteU  Li  &l  7' Codtu qut dur.  tut.  vtl  pdSd.    Dtgefl, de [yUi.  Et padb, qiKc tur- 

uirat.  L  7.  Cod  de  (urdtfuriofi  L  vni(.  Cod  de  pcm  cau(am  conciiient ,  noji  funt  ob(er- 

4 tutor.  vel cuj0t.  Ex  hiice  igitur  patet,  uanda:  harc  autein  quin  ip(b  iurc  iint  nul- 

CupcnoKWi  dtii.Ls.Cod.de reftit  tntniegrum  la,  patet  ex  dtit.  Lgtntralittr,  dt  vtrborum 

mttm.  interprctationcm  lublilU-rc  non  oiltg4t.  Demqueob(cruandumeft,quo<l 

fjollc.  Nccdcfcndiciu:argumcnt:sproca  de  contradlu  a  minorc  ,  curatorem  ha- 

iipraadducbs.  bentc,initioin    i/.  non quxratur  quo- 

Ad  priinum  rc(pondco,in  IcgibusCo-  modo  fit  lcruaiidus ;  (ed  fimpliater  deci- 

dicis  nihil  fcre  ellc  frcquentais  ,  qu.im  datur  contradum  fcruandum  non  ellc, 

quod  ambiguitatis  tollendarcauiahTipc-  hoceft,eumiuicip(o,  &  ftarira  abinitio 

tarores,devmcocafu  confulti,  pcr  plu-  nuUum  cllc. 

rium  caulamm  cafuumqucenumcratio-  x.  Quodflnecuratorisau^oriritcnon 

ncmacdiftindioncm  rclpondcuit,  vclu-  obligcturminor,ha:cporroratioprobac, 

II  in  Lt.LfindLCod ft quii ignor.  rtm  mtnor  Li,  quod  cui  bonorum  .idmmiftratio  adcm- 

Lj.Codfiudutr/Lilertat  L2.  Codfiuduerfdo-  ptaeft,  eidem  quoque  ademptum  fu  ius 

nat.L^  Ififuptrftttt  C  dt dolo  tualo  Ij.L  vt  rt'  lclc  obligandi  luo  arbitrio  ex  conuencio- 

^onfumL(i0npr»p»n4i.Lfubprdtextu  Cod.de  ne,  Li$ (ut ltonit.6.devtri.ob/tgat.t»t^tir.f.d* 

tranful.Lt.C.deultnd.  (urdt.fiiriof  qxiotnim  bonorum  appcUx- 

Ad  iccundum  rclpondeo ,  Imper ato-  tio  continct  obligationes  &  ius  fele  obli- 

rcs  m  legibus  Codias  larpc  rcfcnpfiftc  ac  gandi  /  ^ffJe  verb^figit.  &  ms  adminiftra!v 

refpondiilc  dc  rc  minus  dubitabili ,  con-  di  tam  ad  obligationcm ,  quam  ad  alicna- 

(ulcos  a  priuacis  hominibus  iuns  planc  aonemfpeSbiX  Lfiae.c.de ddmm.tut.!Lic\ui 

imperitis.  rainori  adcmpu  cft  bonoru  admimfbra- 

Ad tcrcium  rclpond.  in  d.L).  vcndiuo-  cio,daco  ei  curatore  LfMCimmas.  C.dead- 

nem ,  finc  curaioris  confenfu  initam ,  a^  miiutut.linh0turmn.4l.ff.de  ddmin.  &  pertc. 

pcllari  contra^him  abufivc  &improprie,  pr.ltifi.de  au£t.tut.ti.ff.dtmtnor.Er^ocidcm 

quemadmodum  vcnditio  a  prodigo  iniu  quoqac  ademptum  cft ms  fcfe  obligandi 

contradus  dicitur,  quia  fcihcet  intentio-  &  contrahendL 

ue  ac  fiidko  iilorum  ,  qui  contrahcbant,     j.  Quinonpoccft  aiicnare  inuiio  ,  (cu 

putabatur  Bcri  vcnditio :  atquc  fic  laiius  non  con(enticnte  curatore ,  is  non  poteft 

cutor  &  falfum  tcftamcntum  vocatur  tu-  iciineilbusconfenftiobligarcquiaaiic- 

toc  &  teftaraencum  /  Pdtdm.  Z2t.  devcrb.  nario  eft  cffe6lus  &  confequcns quoddi 

figfuf  obligationisjaquoautcmrcmoueturcf- 

Pr.Ttcrea  non  (eruari ,  quod  opponi-  fcdhis,  ab  eodem  quoqj  cauiam  remouc- 

tur  obfcruari ,  propnc  ad  ca  rcferturjqua;  ri  necellum  eft ,  vt  cui  denegatur  neceila- 

ipio  iure  nonfubliftunc,  ledirriufunc&  riumcon/equcns,eidemquoqueancece- 

nullaftarimabimcio.    Id  enim.quod  ab  densdcnegariincelligicur.  Acqui  minor 

inicio  ibcim  non  valec ,  &  pro  infcdto  ha-  absq;curatoris  conlcnlu  non  poceft  bona 

bccur,  rcdc  dicitur  non  leruan.  Atque  fuaalienarc,  f»f./ff.jf<//ffi>»i«()r.ergonec 

iu  padhim  a  iurc  remotum  didtur  non  poteft  hne  curatorc  fuo  contrahcre  6c 

feruari  in  L  7.  S.fi pactfcar.  Dtgeft.de pdS.  Et  concrahendo  lcfc  obligarCi 
tamcn  htiiuimodi  pa(^m ,  quod  iuri  Contrariamopinioncm,quodnempc 

communi  aducrlatur  ,  nulhus  ellc  mo-  minorfincouracorisconlcniii  concrahes 

menci  &  pro  infedlo  luberi  ,  lanctc  lu-  obIigecur,ample6kuncur  Hermann.  Vul- 

-ibuuaus  inLntn  dubuatL  CMLdele^^.L  ceius m dtfctpt.fcbolaft.capji.  Cuiacis hb.^. 

Bbb    j  9iiferM. 
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vhferv.^s-^  l-ioiJtverb.9UigMt^k>tcho\t. 
dt  rebtu  cred.C4p.s-  &  dtimam.  up.j.  nu.2f, 
^jeqq.  Anclr.Facliin.Mr.i.f«»rr.^.Giph»> 
nimsdL§t^4ri.de§Hig'tt.&tUi.  Anron. 
f  aber.  ^.error.fra^mAt  y.  Sc  qui  hos  pluri- 
micNeorcricis  k^uuncur.  Argumena 
•  illorurahxcliinc. 

t,  bifMi!rMrfc«lljptf.exprdIeMode- 
itinasICcus  fuberes^iJmmMmikmflA» 
txfiifnUtu  ohhgAu  pojfunt. 

X.  Curanoneft  perionz ,  icd  rei>  nec  c- 
nim  coratordaturpccibme,  ftd  cebos 
duntaxat  feu  bonis  minoris,!.  jpritK.ff.  de 
tttteLLsi.princ.Ceddeepifi.  &  cleric.hh.i.C. 
ftuuHhexfeam.Lf^'  ^.4tfuDuejl.deex- 
OUigatio<aatem  nonelt  ret «  ied 
perfbnae,  quia  perfbna  &  non  res  vinculo 
adftringitur^x  obligarionc  princ.lnfite.de 
tbltgdt.verb.obftrtngimur.  Igitur  ininor  ec- 
iam  (ine  curacore  oblisaripocei^  ncc  ob- 
ligadoad  oiratotis  aiifintniltnnioncm  8t 
munus  perrinet. 

}.  In  lfiiendunLC.dtnupt.  difcrtc  refcri- 
buut  liTracracores:fixnamam  fuic  cura- 
corc,poUematrimontiGontnidnmimiei 
/  Ecin  /  me^uldndif. L  GHl-snftwfir.In«i* 
fulMdit,  inquit  Gordianus ,  tmptHi  nee cu- 
Merit ,  qui  foUm  reifMulmu ft^aut  adttti' 
tufiTMtttienifMOtntMttliidtttftiUOHilMMk 
£cin  Lio.Digffi.i^eritunuft.lhxSmGs^Stiki 
Scifndum  ejl  ad  offuium  curatoris  mn  ptrttne- 
re,nul!atpuptiUannottt  qui4  offumruum  m 
4ubiumfirdtme  negttitmm  eenjtfltt. 

4.  In  L.4tttprM^f.i,i.f.demm»rilm  did- 
rurfinc  curaroris  confcnfii  minori  rcdVc 
lolin.vt  hac  lolutionc  iurc  liberetur  ticbi- 
lor,  cancumt^ue  iupetiic  minori  mintc- 
f^nim  fcftitatio» 

f.  IntnampofiesqiitmL^.fimmer.ff.deiu- 
ffwr.  ftatuit  Vlpianus  minorcm  polTc'  fi- 
nc  curatorc  luUucandum  hcis  deciionum 
defecre,fic  vc  delano  ifta  noniiciplbtn- 
re  nulb,  Ced  valeat ,  Sc  d  Ixfum  fc  minoc 
^robet  in  inrcgru  reftitui  qucar.  Siminor, 
'  aic,  viffntt  qumqaeamk  detdertt  tmwitmdu. 
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&  hoe  ipfi  (Mpeumfidic4t,4duerfiae.vceptk^ 
lumtutmrMn^refliumdebebtt ,  vt  Ben^em^ 
mme,  epveiipMtfkimenfSeaimemim 
/h^tfiimMLmii/Uflirmfuv  ipfum  pru~ 
torem  debere  coguofiei^mitaftm fit^&jfie  m 
mtegrumrefiituere. 

6.  Siminor  if.annis  cogatus  fic  pcrfi- 
deicomilfiimccftiraere  curacori  fiio  he» 
rcdicaccm ,  rciftc  eam  finc  vllius  curacecis 
audoritate  rcftiaicre  dicuur  in  LL^fim^. 
udSC.  TrebeU. 

7.  In£aMaiMM,$.)E»./iri^Air.dki- 
cur.fi  cucoris  au(5loritas  fuerit  pupillo  nc- 
ccflaria,  veluri  ad  adeundam  nerediratc, 
tucor  ciuccellacio  dabicur :  «^uoniam  cu- 
ratocis  anAoricas  ad  hbceiinatdisefttfi 
igicur  fine  cutacore  niinor  poceftjdice 
oereditatem;  lequiturquod  &finecura- 
core  minor  pomc  concrahere  &  exinde 
feie  obl^re,  quia  heredicacis  adicio  cft 
(jnafi  contrs^s ,  ex  quolieres  kgatariis 
&fideicommiiIariisoDhgaturt  ^.jJi^tJt 
eb&gut.tpu  quufi  ex  ceutraCt. 

8.  Acccdichis,quodjpubes,curacorem 
liabcnSfiionlblum  fitaaisRomanas^fiHi 
firmi  etiam  iudicii,  ita  vt  probeincdl^iA 
quid  agar  6c  pcr  naturam  con(enrire<]ue- 
acCuividccurconlequcnsiVC  quia  con- 
feifiifiuntcomcaAustminorconctihece 
poflic. 

9.  Addc.quod  tuf or  authoritatem;  cu- 
lacor  conienlum  uucrponat:authoricas 
conienfiun  lcgirimec  adadum  perfiden- 
dum :  con(en  !us  non  item^  ounminotii 
pci  fo"!a  pcr  fc  (atis  fit  iiitegra^adeo  vt  mi- 
nori. uiiiiri  non  accipiant  CUCaCOCCS^  f.  S- 
tein  trrvnulufi  de  curut. 

•10.  Maioreftpaiiis»quamcacacocisaii- 
tocias:cmn  longe  maiuf  in^filium  ius  ha- 
bear  patcr ,  quain  curatorinimpubcrem: 
at  minon  contraiicnri  nec  patris  authori- 
tascftneoeflaria,  Lfin.i.i. ff.de  vab.eUig4t. 
ErgpmukominttsnecemuHi  eric  aido- 
ritas  curatoris. 

lu  Cuiconcedicuridjquodmaiuscft.ei- 

dcmdc- 
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<fem  ckn^ui  n6  oponec  id,  c^uod  ininus   vel  ideo^quia  ftipuUdo  firnuus  ubftringir 
.  «ftiamai  PMiii^  cft  teftamrnnim.ftcerc  otiam€cteaconaa6fais,pubetesfiiiec6' 
in^lp^qaQdiamenininoripubeciconcc-  Kii(a  cutatons  ex  (tipulara  oblig^iDi^ 

ditur ,  quam  de  quibufclam.  duncaxat  rfr-  naspollint ,  quam  ex  aliis  conrradibus^ 
bus  iuis  contrahcrcpoHeiagituciniQori  .^iotujiquiprohibcturcxcontraduynu^ 
puberi pcrmitrcndum  ctic  de bonis Cvds,  nus  finniter obftiingetcobligari,  isinaU 
«dam  unc  curatore  rGonaahecc  accon-  t6  magis  prohibctucexcontradhi  omnift 
■«rahcndo  iclc  obligarc.  ficmiflimeobftringentcobligari. 

12.  Ynitbiigari  43  ff.  de  9bitgM.  &  aclion.       Secundo  loh.mnes  Gocdd.  rcipondet 
uihiECvccbalaibicIuuicoiulcus:  ObltgA'  didtionem-Svuini.il^.nonadvoccmcu- 
npm&fMgifimilm fiu  ftt^kt  tmpos  nuocibat ,  ftdadfiibaudiendttin  di^n6 
mtntit,pupiim  Jine tutoru  autortute  r.onob-    creditorihuTcfcrcndsm  cJlc.fic  vt poll VO* 
If^sftir  ture  ctuilt.  Qiijbus  vcrbis  coufci  t    ccm  af///fffr»ii«diftindionis,(cucomm3r- 
lariiconiulmspupiUuiu  cumpubccccu-    cis  lignum  ponatuc  j  quaii  Modcftmus- 
satocetn habcme} ficikiQenonoblmctuc  ioipuflec tpabens Ibiecuniocibas  (boc 
£necucorisauchoritace^bi«.venH^l^^  «fl«nonJiaMnce9cnncoies).(aiscKe^to> ' 
tur.  llxc  igitur  fiifidamenca,ordine  re-   ribus obligari poflunc. 
kta,  cuidentcr  probarc  vidcntur,raino-       Reiidtut  vcc6 & hqc  rcfponfio  i.Quia. 
sein  fioc  curatocis  fiii  confenfii  obhgari  eftplanedintnacoria.  i.  Quiaeftdura,vc 
foA»!.  quseduplicemdefidetecmEandiDcmeni» 
Verutn  enimvero  jnihi  Wxc tanri  mo-    camque  lacisduram ,  viiam  in  voce  cura- 
mcntinonvidcntur,  vta  prion  icnteutia   toribus:alteram  invoce/*r/f,cumtanien 
qucnquam  dimoueri  dcbcant.  verifimilenon  fit  Modcibnum,Iunicon- 

Quanmmenimadpriraumjquodeti  iultumpradentiinmum,iocfiiba9dicio- 
90t  deMri&#M^4£.fiimunc>vancabincex^  nibus  legemfiiam  obnoxiam cdinqiicte 
ptctibusdiftbluicur.  voluiirc. 

NamprimoHcnrious  Boccrus  diibn.-  Tcctio  Accuri1usrc/pondet,Modefti- 
gqitinRrflipalatbncm&relaqaosco»-  numin4C£i«i.loquidcpabeiisobl%atio« 
aadus ,  fic  vc  poberes  fine  cuiacoribas  ne  tantum  natuiali,nondeduili  dttd*» 
Ciis  ex  ftipulatu  quidcm  ohligenmr :  ex  a-  dHonem  cfficaci. 
iiis  vec6  concradibus  non  obligencur :  &  Sed  nec  luec  lubfiftece  poteft  reip6fio> 
lu>cideo,quuftipulaaoeftconcta^hiso-  i.  QmaverbamaMgMn  indubiodednili 
mnium firniiflimus  /irffim. $. /.  t»fiihit,dt  obligationeacC^Btur,non.fi>lum , quiain 
verb.ebltg*t.  adhoc  porintinuin  inucntus  dubio  {emper  verbiim  in  potcntiori  Ci- 
ac  introdudus,vt«iio&conCCa&us^uet  gnificationclumitur/iy^Mn.  /.  io.ff.deftATU 
PMl.lib.j.fent.7..  AMnJedetiaawquiaobligaiio  duiUspro- 

Quam^tamen  tefpoofionemegofM-  pria  eft  ob%mo>:  natuuUs  vero  mmnt 
barenonix>fium,proptcceaquadiu»cd-  ptopvis.  argum.^.i.ltt/Ldeobligat.  i.  Quia 
crahendiuipu]arionen)»nonminusadre-  quoticns  lurilconlulti  iignihcnrcvolunr, 
smnadiiunmiarioa&qnaeminoriademr  obiigacionem  nacuralcm,  id  expnmcre 
0n&cnBacodoommilk«l|>qnaiftiaM-  £6knttlfimi4iD^dftii^&Mki§k 
iiosc6tradasincundifi>edbt:necminair  iKMuHSmddk  5.Quiaexft^uIatione^ 
«X ftipidarione  rerum  lequacur alienatio,  qua  in  di&lioiJevtrb.abljg^,  Modcftinus. 
miaataiii&c  concrachbus ,  adcoqicadcm  loquicuc ,  duilis  nalcitur  oblirauo»  vt- 
|lanenaoinftipulationc,  quaeinczceris-  poce  cxconmrt^i»  origine  &n>nnaiCi- 
<»Ba^bnftobriB<araflcaditbiiiftwd  itili^ 
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^ocverbum /im  efle  ambigiium&iniU  CMnralknatto ,  q aae  quod& pioiubetiiiyi 

j. non  de  illis  tutoribus ,  quos cx  iure ha-  ca quoq;  prohibica  inrcUigunrur,  pecqil( 

bcntjfcil  de  iis,  quosexrurehabcrcdc-  adaiienauoncmperuenuipocelt 
i>uccmt  muiorcs,mcelligcndum  efleab-      Adtemiimre(p«  contradhim  nupdarii 

afiii^(dEcetAr«v«(4>«;<««y*relan  ^ijwafiliofura  exdpi  pcopcerea,  qttod 

mirumfiidaadid,  non  quod  fadum  cft,  inconanderebuscxtra  perfonas  pofitis 

ftfd  quod  ficn  dcbuit:  vt  fcnfus  legi&fiQ  agitur,  (ed  dc  (ola  pcrfbnarum  coniun- 

pubc;c&  obligan  pollc  hnc  curacohbus  &ioncjO'^.pr.Infi.(Uf4tr.fttf/L  obljgauo- 

ittit>i<lcft^iis,quospropceraesueiaittce  netveth cqterorumcoiiirrrftiwni iii 

.habcte  polGmc  &  deocnc.  vinculu  m,  (oli  perfbnz  iniicicndum ,  (ed 

Qux  tamcn  &r  ipfa  (blufio  propterea  addandum  vcl facicndum,hoc  cft ,  ad<k- 

.rciicitur,quod  non  modoiic  diuinacoria,  jninuendum  debicori  &  augendum<€&9- 

ied  eandcm  qnoq;  refidkt  ptticula  fim,  ditori  patrimoiunm  ^fC^bOK^  S''^'.  ^ 
qux^tis  arguic ,  lCcumloqnidepabeti-      Ad  q\jzmM[r^iM^kfiititr.i.a^f^ 

inisiqin  iKdvnt  fiios  curatorcs ,  cum  pu-  mincrU>us,non  proponi  minorcm  finecu- 

bcrum  curarorcsnon  rcdc  dicantur  uli,  lacoris  iui  conienlii  pecumam  ioluiile: 

qui  pubcnbus  daii  non  fimc :  nec  oblis»*  ncc  etiam  proponi  minorcm  (bluencem 

ti  fine cnnKMibus finsteAe  dicintnrub»  hdNnfiecocnorem  tiedpotnu  «fnodoai 

xjui curatores non habcnt,cum  pronome  ratorem  non  habuerit co  aperce  dcmon- 

illudy&jffit  pollcflivi  fignihcationis  &  ftrari,quodlCtusconfiliumdcbitori  fiip- 

j>rjerupponac aliaucm ,  qui ,  vt  lu loquar,  pcdice^vc  minori  fi>luuinu, adcat praEto- 

poffidet»hoceft»iiabetcaratores.  «m,aimqueroget^«9BBmiii«neraii^ 

Quapropter  hifi:c  rcfpoiifionibus  or-  det|/qooadhibito  libeteturper  (bluoone. 

dine  rciedtis  rcfpondendum  cxiftimo  Tannim  igtcur  abeft,  vcinhocrcfponfi» 

xum  lohanne  IWbeno,  ICcum  Mpdefti-  doccacur  cucacore  liabenci  iine  liio  redp 

jiaminif£Mf.ncm(unplidter&abCohtt&  fi)iBi,ndeiiionlhDettirpocius,auittoceo- 

dicete  puberes  finc  curatoribus  fiiis  bbli-  pus  c(Ie,id^;  imprimis  vrgeac,Z/aMMf.«C 

g2fi,(edaddidillc,/>0j^<?ti!»^<ir/,  vthincin-  de odmtrLttit.  Nccobftatquicquamquod 

tclligatur,  non  quidc  regulanter  pubcrcs  in  ca  lcgc  dicitur,  minon  (nccu iri  per  in 

obligari ,  ied  ccrcis  duncaxac  quibufili  ca-  incegcum  refticucioncm ,  ii  ■pccmiiam  il- 

iibaSfqaorum  prtmasficficemfiiSme-  hun  pecdideiic:  qiioiiiaminiocis>vcla»> 

.liorem  fecerinc :  quoniam  cum  hoc  cafii  racoris  audorius  incerueniens  auxilium 

pupiilos  finc  tutoris  auchonrateoblige-  in  intcgrum  reftitucionis  non  auFert.  tct. 

:tur,muico  magis  pubcs  obligan  dcbcac  tu.  C«d.fitut9r.veJciir4t.dc&acKU\iidi&. 

.^^perG>namdunc»at(ttam,nohedam  f.   non  loquicur  ab&lucfc  &i«itnmde 

-mia&amlequcntcr  rcs  fuas  obligent^vi  minore ,  curatorem  habense;ied  diftin^ 

accidit  quando  (ponlalu  &  nuptias  con-  guit  dcinceps  lunfconfiilcus  gcneralita^ 

*i3iMm,L2o.ffd$rtt^i^t.U.C.demft.  cem  propolioonis.  Adluecnondicuur 

Ad  (ecnnddm  tefp.  Exconttaftaqni-  ibidem  debinafem  re^  &  cnm  eAfti 

demperlona  pubcrisobligari&obftrin-  Jbbere minon  :  (ed  didcur  debicorem 

gi,  (ed  ad  rcm  aliquam  dandam,vel  ali-  non  eompelli  foluerc,  fi:d  fi  veht  pofie 

quid  faciendu :  vnde  &  lupra  demonftra-  fblucre ,  luo  lciliccc  pericuio ,  vti  enam 

tom  fiiit,  obligandi  &  contrahcndi  lus  ad  de pupiilo  confticutum  legimus  in  L  ij.ff. 

bonomm admini0ratione,curatoiiftWi-  ir^tar»  ;  ^ ^  ■'-i* - >  •>A^i 

miIIkn,d(pubenad^ptamf^eftixc.Yc  A^qwncnmie^hi/lMRs^/^^iMm' 
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f.  $.  4.demeiur.  non  propoiii  minore.qui 
alii  iuhuraiidiiin  litis  deciroriam  decuUc, 
habuilTe  curatorem :  qnod  etfi  quidain  cx 
£o  probaricxiiliment ,  quod  rainor  fine 
■curatorc  in  iudicio  ftare  non  podit ,  §. 
Um  tnfutUnfiif.dt  cttrauot.ttt.  Cod.  qm 
tm.ferfon.  ac conlcquauer  luramentum 
litis  decufonum  uidiculc  defcrre  neqiJC- 
atmondum  tameii  probatum  eftadiflcn- 
tiennbus ,  quod  did.  §.    dc  iudiciali  lo- 
quatur  iuramento,ncc  ratio  vlla  prohibet 
cum  $.dc  cxtramdiciali  8c  volunt.ario  iu- 
jamcnto  accipi.Et  podto  co.quod  in  2. 
dciudicialiagaturiuramento,  tamen  vcl 
hocprobabit,cur.itorcm  ,  a  minorc  ad- 
hibitum,  ciulcjuc  conlenfu  iuramcntum 
dclatumeire  argum.d^.iteminum,  &d,tit. 
Cod.i}M  Ugittm.per/on.^o(kremo  obieruan- 
dum  eft  in  d.l.njm  & pofteaquam,^.^.  vt  &c 
in  prarccdenti  lutitfretor.^.i.jf.  deminorib. 
iion  agi  de  obligando  minorc,ied  dc  l)bc- 
raudo  dcbitore  minoris  :  Iblutio  autcm 
longe  fauorabilior  eft  obligacionc  &c  ad 
iiberandum  fempcr  fauorabiliorcs  luut 
legcs,quam  ad  oDligationcra  LArrunut.jf. 
deobltgat.&aS. 

Ad  lexmm  relpond.nihil  pcnitus  d  l.i. 
§  fiut.ff.ad  SaiatMConfuft.  TrebclL  ad  rcm 
■focere, quiaminor ,  reftimcns  hcrcdita- 
tcm  dc  in  alium  transfcrcns  non  (cobli- 
gat.  Etlicetvidcatur  miuor,hcreditatem 
alii  ex  fideicommiflb  rcftituens ,  .olienare 
cam:  tamen ,  quia  nihil  dc  ftio  quicquam 
alienat,ncc  in  coconditionemriumdc- 
tcriorem  rcddit  iccus  atq;  tunc ,  qiundo 
res  fuas  propnas  alicnat ,  aut  ad  eas  tran  s- 
fcrcndas  ac  diminucndas  altcri  lc  obli[r.it; 
idco  ad  hoc  curatore  opus  lujn  eft. 

Ad  leptimum  rclpond.Ncgando  con- 
fcqucntiam ,  quia  non  lcquitur,  quod  li 
curatoris  audtoritas  iiuitihs  fit  pupillo  ad 
obligationcm  hcreditaris  lulcipicndam, 
cnam  pubcri  lit  inutilis :  n;\m  ideo  pupil- 
lo  cll  mucihs,  quia  lubct  tuiorcs ,  aut  ha- 
bere  debet,aquibus  regaturea  artas,  & 
quiau^orcs  ficiipollint.  Contrariavcro 


8    T  H  E  S  I  $  V. 

dccaulapuberibus  curatorum  aa6l:oritas 
vtihslit,  quuhilblum  a  ciiratoribus  rc- 

fmtur,non  eiiam  a  tutonbus,  vt  proijidc 
orum  audloriutc  delidcrare,  tanquam 
necedariam,ftt  ridiculura. 

Adde  6c  hoc.quod  in  d.  ^.finaL  Latm  m 
vna.  de  .tfpellat.  lunlconliiltus  .igatdc  cu- 
ratorc  ad  litcm,non  ctiam  ad  bona  d.ito: 
cumit.\q;curatorad  Htcm  datus  non  at- 
tnigar  rerum  adminiftrationcm,  vt  qui  ad 
ccrtuin  8c  vnicum  hoc  liris  negorium  fit 
datus,  §.  datus.htftttut.de ex{u/at.iut.  idco 
mirum  non  cft ,  quod  ad  .odeunda  hcrcdi- 
tatcm  mutilis  fit  iftc  curator :  aiioquin  ad 
hcrcdicatcm  adeundam  pubcri  necclLv 
rium  eire  conlenfum  curatoris,probat  /./. 
C.fi  tutor  vel  curat.interuen. 

Ad  odavmn  refpond.  Vt  cx  ftipula- 
tionc ,  vel  alio  quopiam  contraftu  obli- 
gario  fubliftat,  non  laris  ctle ,  vt  qui  con- 
tnihicper  naturam  confcntire  poffit:  lic 
enim  mulier ,  cifi  iuris  Romani  particcps 
lit  &:  confcntire  queat,  non  tamcn  pro  a- 
Uomterccdcnsobbgarur  tot.t.adSC  Vel- 
fo/un.verum  \t aliquis  contrahcre  ac  con- 
trahcndo  lc  obUgari  poHit ,  rcquirirur  in- 
fupcr,vt  bonorum  adminiftr.irionem  ha- 
bc.it  libcram,  &  vt  in  .ilicnanda  aique  ob- 
lig.mdabonafuaconlcntirequent.  Quin 
&  li  quid  hoc  argumcntum  condudcrct, 
cvinccrct  quoq:  pupiilum,pubercati  pro- 
ximum,qui  Sc  iple  colcnnrc  potcft,  &  in- 
telligit  quid  agar  ^.pen.lnfttt.de  obltj^.  qut  ex 
deliii.  line  tutorc  contrahcre  &  contra- 
hcndo  obligari  polll-,  qaod  tamcn  ex  o- 
mnium  Dd.  leiutnria  fallura  &  abliir-' 
dum  eft. 

Ad  nonum  rclp.  Minoris  quidem  pei- 
Ibna  pcr  le  latis  eile  intcgram  Sc  legirim» 
ad  contrahcndum ,  adeo  vtexomniuin- 
terprctum  lentenriacuratore  non  habcs 
cx  promifGonc  fiia  cfficacitcr  obligctuc 
vcrum  poftqua  cur.arorcm  acccpit  ad  c6- 
traheadum,non  amplius  intet^ra&rlcgici- 
raam  intcUigitur  haoere  pcrfonamjidcif- 
colcgitimanda.cftconfenlacaratoris.  * 

Cc<;  Addc- 
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Ad  Jccimm-n  refpond  Argumenturo  cas defiut;r.-irur  & conleiirus ,  /.  i.DigtJ}.  dt 

hoc  d  p.itrc  .id  cur.itorem  non  proccdcrc;  ftiS.  Cartcrum  quod  m  di&.  L  4-0.  hiriolb 

oec  fcqui .  pubcs  poteft  contraheie  fine  prodigus  xquipaxanartidiioaitaalilbliioft 

conliciaia|ncris)ecgo edamnncconfen-  &fimpliciteraccipiendumpuco:etctum 

fw  curatoris  conrraherc  potcft :  patria  fi-  proJigi  aliqu.im  voluntatcm,iudidum-a^ 

quidempotdbisadhocnoueft  incrodu-  iiquod     imciicctum  cllc  pluhmii^ue 

£ti»  vc  inflar  cunE  velcuwlcadininiifaa»  modis  k  fiuiolb  difiecre  >  plurquam  cec* 

Eionincgocionuiiintercedat.  Qimc&  PcimocnimprodiguscompaiSI^ 

'  Ad  vndecimum  refjiond.Quod  pubes  turcumpupillo,  l.fi.§.fidetfiet,ffJerehm 

Qiic  curacons  confcnlu  poflu  tclbmcn-  fred.  Itemq^cum miaorc in  Lj.C  dere^ 

rim iacerc^t()i m  co  de  vniuerlis  bonit  mmug>mmmnmAxc[m pupilloeft vo» 

Ciis  difponers ,  id  fingubci  fauore  nfl»'  luntas,adeo  vt  incdfiilto  edam  tucore  (ti- 

menti&vltimarum  voluntarum  clTc  re-  rulaudofibialiiunobhgnripoflit.^.^B^tfr 

ce^num  ,  ac  proindc  ad  coniequenuam  im. cumfiq.Ittfi.de tttunL^ipttUt.Ezmu^oi 

mmimccxccndcndum»  voluntacem  &  conieDlom  animiqi  iudi» 

AdduodedmomceiiKMidjndUU^Mh  ciumliabe^£ipfdh«rfor.tU^.  Deindt 

garL  ICtum  non  fimpUcicer  dc  minoce  pcodigus  nouare  pooeft,  L  }.  Digeft.  de uo»- 

patrefam.  hoc  eft,  patria  poceftate  hbcrn-  uat.  ar  fiiriofiis  non  irem.  lam  vero  nc- 

to  &  lui  iuhs  cxiftencc  io^ui«red  de  pubc-  uarc  ncmo  poccft^,  nili  iniclledhim ,  ani^ 

cepatceiain.&aepoceflatis:liisig;icttrver-  mi^iadidiunhabeat,  cnmpercoiiveiii* 

bis  lux  poceftatis  fignificamr is,  qui  neq;  tionemacftipulatiQncm  fiat  nouatio ,  fL 

fiib  cucela  ampHiis ,  ncc  iub  cura cft ;  vri  prttereanouat.  Inftjtur.  qutbw  mtik  Mgat, 

hrc  cadcm  verba  capiurtur  m  /.  7.  §.  aiio.  t»Uit.  hinc  icaque  lequicur  ,  prodigi  ali- 

ff.iutb.ex caufm poff eatur.  Li.ff. de curat.fit-  qpam  efle  voluntatem     aBqnod  anin» 

wfA.nontatnenJnfiit.quihufmtd.  teftam.m-  iudicium.adhaccprodigus,  cui\bonis  eft 

firm.  Ec ll  hxc  vcrba fux  poteftarif  nihil  a-  interdidhim,  potcft adirc  hcrcditatcm at* 

iiud  fignificarenr,  quam  pubcrcm  lui  iu-  qjie ex  ccftamcnco  aitcnus capcre,  Ls.ffJe 

cis,cunc,quianulluspatcrfam.eft,quind  4«fwr.j^<»'«ii  acfunoiusexteuamencoca^ 

cAiiiii  jrisinecqui£)ttamiuiiucis»qnin6  pae&becedttatem  adice  non  poceft»  tt 

ficpate:fam.bisideminrf./l4i/.  diccrctur  47ff-tod.. 

Sc manifcfta t.iutolopa  comirtcrctur  ;ac       Deniq; in  furiofo  cft  meniis  impoterr* 

pcrmdcclIcC)  acfi  iCcusdixilIccobhgari  ua:mprodigovcr6nonicem,niil  cx  lc-' 

poceftpatec&n..(ciiiiuis,velisa<i|iifiiiiiK  gis  incetdimme,  qnoadbooonim aUe- 

'  zis,  fiii  eft  iuds.  lucionem ,  L 12..  D^efi.  de  titter.  &  aarat, 

Tertiopacilci&contrahercncqucimt  i^r.  4^ ^ir  Quarc  quodfuriofbfimiliscC 

Cuioant  prodigi,  quibus  bonis  intcrdidlum  cit:  ic,  nullamque.  voluntacem  ,  peiinde  vc 

fitprodi-  qni  neq;  tcmjius,  ncque  linemexpeniik  fiiiio^,  liabece  didcur ,  id  fecuiMNun 

gtv,&a  rum  habent.rcdboiiafuadilacerandoac  quidduntaxat,atqucha^iuisvemmeft» 

<iH3ttbc-  difTipandoprofiindunt,itaV!pi.in.vn//.jf!  quatenus  dc  bonis  ipfius  diminuendis , 

nti  iiner.  de  (UTatu.fMuof.ddt.  Ho&vcx«)  non  magis,  aJienaodis,  obhgandis^ac  txansfecendis 

4katur^  acq;  fuijdbn ,  contiaheK  &pad&t  pof  i^tur :  cum  enfan  bononm  adminiftEki 

ic:,aurqiiicqnSdcbonis  difponece valere  cieneipfi  fit incerdidum,£i40u/er/^.Mm: 

caratione  [  robatur.o.uod  in  /.  4-0.  dertguL  IS.ffJevahcr.obligat.Cii^wc  curatori  ipfius 

iuris. dicitur  Furioli,  vdcuis,  cui  bouis  in-  commilia  ac  demandaca  fit ,  tot.  tuuU  de. 

terdidum  cft ,  nuUam  eile  voluiiiacem :  cnrat.fmi^tion  poceft  ipic ,  finc  curato- 

id«ciiccaaiuu  veco  A  ^pSaua  idunr  «cde  boti^  iuis  quici^ttaiB  dimiiiacfe;i 
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SHtcTiaitcnus  vll.im  voluntatem ,  vUum  6kc  proindc  quarritar,  anne  prodigo  ipfb 

iudidum ,  auc  vUam  conienaendi  facul*  MU:e,an  vero  a  ie^c  bonis  mccrdicacur  bo- 

••uonhabecetiiteU^{|uir:idc|i]eeoama  nocum^  adnimiflxacb  adinunir  ^  Ec 

«D  coUigitur,  quod  pcodigus  quatennt  <pgddempleriquein  eam  conccdunc  (en- 

prodigus , hoc cft,  quatenus  ncquetem-  rcnriair!,  quod  prodigo  a  magilV.uii  de- 

pus,nequcf:ncm  cxpenlanim  obreruat;  mum  bonis  intcrdicaiCUCi  qnoruui  iuec 

ued  bona  fua  diloccrando  &  dilHpaudo  iunt  fundamcnta. 

yr6fandir,aiBnMienirfaik»fe,  Lf.frm,  i.  lnLi9.f.iectirat.fumft^cxtyii^' 

mvnkMcmfUfm$fi,Digefi.it£WF/tt.fuTiof.  nus^lulianumrcnpfillcicos,  qnibusper 

&  haftenus  etiam  conttahere,  bonaquc  pr.TCorcm  bonis  nuerJidum  cft  ,  nihil 

adminiilraredcquciilisdiiponcreproni-  cransh:rrcpoilcadahqucm,quiaaibonis 

beatiu:.AlioquinquatendccoRdiiK>nem  nonhabeanc«cumtisdiminucio(itincet- 

.    <   (mmuteddic  mdiorcm  ,  acquc  in  bonis  di^vndeperlpicaamenadicquodpro- 

iuis,vtbonuspatcrramiIiasvcriatur,eate-  digopctpretotembonoramadininiuca* 

nusadminiftranone  bonorumeinoneft.  cioauieracur.  * 

j^cci^iii^iu** « pi^o  prodigo  habetur,  %,  Id  quodenam  TriphfMitus.in  1 6.  $./. 

i^l^iiteccnam  iucioib  aiKmilatur  ,  idque  cft  eiufltm  rirul.  diicrcc  confirmare  videtur, 

quod  'm  tj.Digtfi.de^uat.  Pomponiiis  quando  in  h.rc  vcrba  (cribit  :  Uis  (orfe- 

icribic :  Cmhnii  mterdtHumtiiynMarett-  quens  tSi ,  vt  ttfi  prodigo  (uraiorcm  dtdcnt 

hg^ammfiigmne»pH^»n4i  nuliertm  fu-  fdtaveluntutem eim  fit^ui  debeat ,  prxtor  t- 

4m e$n iitlmtHilffm Iri  '^Bt VlpiaHus,!»,  in-  miiqmimtmtMmmyjkimmiemimmit, 

<\\\\uctiibonU  mterdi3um  tH .fiipuUndo  filn  tmita^vtni/tpdteraHcjuidrffiameUtotumfii, 

acqutnt,tradtrc  vtro  nen  pettSt  vtlfrtmttm  frtaereibenitmtadtciurustffet. 

>  49»MiguriLi,ff.deverb.ohlig4t.  j.  Accedit,quodidcm  Vlpianusin /.it, 

>  'v  Qspi  iijl^nmiilhoAaniendumcia'  tiMlftttefi.f4C.pefdc]pioe^^td!bmen' 
:  ftmlo  :Prodigus ,  quacenuspadicedode  coictibit»idcefiarnencum>quodincerdii^ 

■ '  •       bonts  fiiis  diminuendis  agit ,  paftionem  prius  fcccrit,  valerc :  qn.-irc  criam  an- 

-> .        non  valere,necnu^iseum,qujlfunoium  tc  inccrdicb.im  aliquando  prodigus  eft; 

«nete»fin  veto  pawiowe  honafeaaiyar»  ftdhecpcodigalitaateftametttononno- 

eficadteripfiim(^lt^ri.Sedpriurquam  «»rg|win(qiiam  iriterdiAio  Si  mafflftram 

Qoj. j 6.  de  hac  qua?monc  prolucius  &  ex  profcllb  qttoqoe  procedat. 

jta  predi-  a|;amus,a  quona  prodigo  -bonoru  admi-  4.  Prarcerca  Paultrs  mulieri  quoquc  lu^ 

^mta'  iii^feaGkmeintermcatnrinquiram'?Qux  xitfklftii«|jeiiti,aic>bonispoi1c  inccrdid^^ 

Sttom  qnafiioperquidifBdlis  &  intricaca  eft,  quamiMsirtfc^cMtum  nac  niencio  ma« 

ipfiiure  nec tamen  inurilis aut oriofa.  Nam  fi ipfo  lculorum  pro  Jigoruni,atidcns,  cx  c J.i;io 

w/    ittrcacq^^fbtimabcoteinporcbonispro-  inboui^curacoiis  prodigoqukicnonda- 

^^'t    d^4nterdidameft,quoDona{uaprodi-  rihypothccampropccr  adminiftratione; 

gere  aepitj  tnnc  oiimia,  qux  a  prodigo  IbAosiileqsfttatfiuKpriui         ex  de- 

>  '      geftaiiincex  quib.  ip(c  prodigus  quacun-  L  is  ff'^  curdt.fitrtofi. 

^ueTatione  LEfuscft.nuHius  lunr  mome-  y,  Qnin  &  Gaius  in  /.  27.  f.  de  minor.  ft.i- 

ti:fi¥er6(Utuicur,aprjccorc,fiue  magi-  cmc  agnacos  &  adhncs  adolelcciuis  no- 

' ,       iteam  dhenuutrboni^  int!erdidV^^ttiMMM<  ninepoffaflaintiate  iiicegrum  rcftipicio- 
JHUUa.  anteiftam  intcrdi6tionem kpredi- >  iK&audiendos ndeilc.quamfijscvohni- 

go  gefta,  &c  concra^ ,  pcrinde  rata  ac  fir-  tate  adolefccntis  poftulcnt ,  aut  cius  vit« 

maemncaciinonaprodigo,  fed  aquo-'  itc.vtcneric6  qciambomscidebc.atinrer- 

M£IS^i^^-8^  Ij^j^^u^aitl^y^aliud  lignifiat,qua 
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quodalii^uiapoilitpcodiguscire,  cui  ta^ 
micn  nondum  iic  bonis  imerdiduin :  vta^ 
ica  non  ftarim  cx  ipia  moru  prauitate ,  de- 
crcto  non  o:pc<5l;ito,iudic.iri  bonis  alicui 
iuccrdidkura  j  icd  itadcnium  >  li  nugiAxa- 
msycuitts  ilkid  «(^deoeuedc. 

crtdit.  oftcnclicur  t  ffc  ;iliquem  reueraqui- 
dcm  prodiguni  ac  bonorum  dilapidato- 
tem»cuicainen  bonis  non  fic  inceraidu : 

rantcr  vtvetj,pofl  ridimterdicitur  b0nu&  mex 
4  te  r.umeratjm  prim  ptcuniam fitpuhr :  qut- 
Mur,an  &  tx  mutuo  &  tx ftipuUtttne  tmdt^ 
Sionatdfitf  Vlfum4miutexmaiura(i§m 
m  qiu  atiteeefit  mtrdtitum  mam  effe  certi 
t  nndichcnem  ex ftrpuljtioneqUdJitlUdtMf  ^ 
Hon  pojje  utujUAm  tnutilu 

7.  \silbisqui.u.ffjktat;&titra,ia,^ 
cicuc ,  4  Dm  Pio  reUtum  effe ,  quoi  mutrit 
^uerelam  dt  prodtgu  liberii  adtniferit ,  iuffe- 
ritQ^ ,  v:  ilhm(ur*eff!nt:  atquiii  iplb  iure 
prodigi  fuiflent  bonif^ue  ds  tew  intei^ 
oidunLellec »  non  ampUus  fuiilcc  opus 
m.itris  qaercla«necd^MvcabI]iip|Mui>. 
mittcretur. 

8»  Confirmatur  etiam  haecfencenciaf. 

w«tituti.exrnt({ed9iu&emtmHuti4,vhi  no- 

torium  erat ,  Epi(copum  dilapidarc  bona 
Ecclcf!a:,niil!i;!n  inodu,  nullumqilineni 
expaiiaruni  icnurc:  at  Poncifex » eo  non 
anentOydccemit,  pciu»hoc 
dcinde  re  cognica  bo  ni»  insen&ifi»  efib 

p,  Dcmonftraddipfiim  quoqjfonnula 
ihttedidomra ,  qux  exut  apud  Plaucum 
iik.i  fim,  vbi  JMT^^aic  Paulus,  per  frtf» 
nmhmimmSeitur.  quando  tua  houa  pater* 
naMdtaj^  tiequnra  tua  dtjperdis liberof^tuos 
ad  egtfiattm  petdutu  06  tim  rtm  tAi  tA  tt 
tomimHkj^imeriku. 

lo.  Arguunt  hoc  ctiam  duo  cxemplaa» 
pud  Volcrium  Max:mu  QuintiFabii  Ma- 
xun.&  Gaii  Licnia,cognomcnto  Hoplo- 
machi:quib.apra?tore  bonis  imexdichim 
9^ttfmYaLMa3Jikf^S'&BJ.t,i, 

ih.  I>cDiq;/aimre&valdeiic^noajii»(>> 


IPVTATIONTS  VI. 

Ci  magniq',  prariudicii ,  bciius  alicili  irftei^ 
dici  ac  bonomadminiftcationemaufeRi.- 
Sic  ^  -  i.^ob  .  .s-ui-y  pcrion.uumjrenii ,  tcm- 
porun)5caui.:rum  ac  facultacum  circum- 
itantiasmdicatu  pcc  quam  diMii^iic^uui' 
iMmiicprodigu$,iddrooiionyideciirftoc 
opinioniaciudidovulgi  pcrnutrcudum» 
fcd  de  dc  c  rc  ro  m  nci  fl  rat  u  s  li  u  ud :  cand  u. 

Vcrum  contraria  opinioQvprodigoi' 
fCouHC  ablqj  magiltracusdecrecofaoni» 
incerdicacar,verior  eftac  boc  iubieqtten* 
ti  ar  c;u  m  c  n  t  o  co  n  fi  rmatur. 

I.  Prodigo dicitur  bonis  lcgc  interdici, 
Li.Jf  dc  iurat.furto(.Lu  cut  4S.ff.qu1  teftam.fau 
piffLs.ffJeu(^iireiidkiiAi.furh^Jiilfka 
de  curat  Ataui  id  dcmum-legefieridici-^- 
tur,  quod  fofa  fit  lei^c ,  nulla  nominis  fa- 
^oiuicrvcnicntc,  vtcbxc  argiut  Lle^i" 
mm  S'  pmeip.  Digeft  de  lefftm,  mNt»  In> 
qua  Vlpianus  UgitimH  tmtmk  mt,  im»m- 
dat ;  fed  lex  12.  takb.fecittutores ;  in  eodemt 
ll^ihcatu  L.  \u  cabb.  didcuc  agnatos» 
praximos  aiftt!MiSMlaKfnio(b;nra 
nim  dei!deracarbicapeca  magiibacuss» 
(cdlok  Ifcx  curatorem ,  abfcjuc  magiftra- 
CU&  fado,  condituit.  Pari  modo  cum  LcX 
duodedm  tabb.  dicicur  hereditaccm  abi 
inte(hto  defcrre  prodmo  a^inaco,  noir 
delldcrarur  hominis  fadlum  aut  volun- 
r.is,  qua  hcrcditas  ad  proximum  agnarura. 
dcuoiuatttf  i  tcd  ipio  lure,  exciuiahomi- 
nii^rofanaw^ap<<tiiit<tefiyridieiiur; 

Re(j>ondent  quidem  ad  hoc  fbnda- 
menrum  DoncUus,  in  d.  l\d€Curat.furiof. 
cum  cariens  concDrdantibus.  In  tllis ms 
vecus  proponi,quodn6mpeLrJl*iabbi. 
fuerit  indudum»vcnmi  manifefteidcofr» 
rigi  ab  Vlpiano  :n  /.  /.  f.  dtcurat.furiof  s\a 
cum  mitio  rctuhilct  Vipianus  lege 
cabk  prodigo  bonis  fuiile  incerdidb^  fta- 
tim  iuns  hokisvacerisjemendation^fiib- 
iiciat:  .vW/5/fwf.inquicns ,  hodiepratortsrtl 
prafdes.fi taltm  bommem  mueniunt ,  ifui  »fg 
tempMs,neque fuem  expenfarum  habet,ftdbo- 
imfiuMmtimiiu.  m.  dtfflfanda  gr^aiiktm 
uimmdkn*- 

Venmt»- 
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VertrnrAmciv  r<norninus  hniafmodi  quandoin  tllis  dicitiirprocIi<^o  Ircrc  inrcr' 

kgi&  cmenciacionaii  adniuuni ,  hu:  Faci-  dici  bonis  ,  cum  liludnon  hunchabere 

Bncrsciones.  i.Qoaj«Nniiesiftae  legcs>  imellcdttni ,  <]uod  alrgcfiarincerdi^' 

^zdcincerdiAionc  bonorumarege  ix.  finefju^o&cognitionc  magifliatus ;  lcd' 

tabb.fada.aguntinpratlcnti.noninpraf-  quodexlegcfiuccx  fpccialilcgis  dfc  luris 

tenjo lo^tKmtur  :  mterdieitur ,  inquiunr,  mandacu ,  prodigo  bouis uitcrdicac  nu» 

fn^§itttiti  nomdwKiOitertGithttmpr»-  gifbatm. 

^g»imk  Sedbecretpcnfioabaliisnon  imme- 

2.  Qui;u«rfr/r,/5r//S/(rnf  W/f.  Tnrifcon-  rito  reiicinir  :  h.vc  qnippc  diuerAflinu 

fultiis  non     inti  rdiHitne            j  lcd  dc  lunt :  lcgc  ahuuui  Bcii:  cvlciiisman- 

twdterm  dntutnt cxprclle  loquitur  ,  adeo-  datu aliquid  hcn  a  uiagi ttracu:  prius ciuni 

que mffnK.UguScverffii^imb9ik ,  «le  homiaisfiifttini exdudit.vtmoiloofteit^ 

diucrus  atquc  fcparacis  agit ;  &  confc-  dimus  : poftcrius  vero  nonitem» 

quenter,  citiod  in  pr.  de  ir.tcrdidione  ho-  Quod  dcniquc  ad  fundamentumno- 

norum ,  a  icgc  hicia  \  pr oponicur j  idmfL  (iuww  icipoudcnt ;  cum  demum  lcges  fa- 

^affed  feUttt»  eroendamr.  Nccad  lem  fa»  Aam  hominis  mnam  requirere ,  quaiw 

ckqoodxegqBilBbneholtiint^^  doquidprorfu  i  t  i  ns^vcnihilf^diha- 

boiMCIim  &  curatoris  darionem  olim  bcat;  vbivcroc.x  factoeiulque  cognirio- 

adeo filifle  con n cxa Lu.t4bb.  vc  vnum  pla-  ne  qnid  dependec  fecus  c&»Lios.Ut,S.fii, 

■CGiakeEopcpcndent ,  acpfoiBdeneii  Am(f.dlr&  ler.  Hica«Dem  necelSria  fit 

plancnonpowwcicqainvnDmiiiMOt  alp  6ainc»ddaobeiiisvaziecatem&perplc- 

terumctiam  ncn  fiTcritmutarura.  Quo-  xirarenv,  hoc,  inqii.im  ,c\co  (atis  rcrclli- 

aicacum  hodic  non  amphus  prodigoi-  tur,quodnos  loquamurde  eo  ,  qui  no- 

pib  iure  Sc  icge  1 1.  tabb>  ledapnetore  cu-  coiix  eft  prodigus ,  eniufqae  prodi^ca- 

wordariroleat,vciedA/.JIirar./fan^4e  tis  nnlam  omnino  defideiet  cooiiiio- 

m%. furtofi.inftitttt.de cttrMevt^dtm i con-  nem;  & confequenierade inteidicDen^ 

(equcns  lit  vr  prodigo  non  amplius  i-  qu^mcrieftiuris. 

pfo  lurc,  icda  pratore  boms  uicccdica^  Nonol>ftathuic  primum  argumen- 

tor.  imn}nnec(ectmdam,ieRiimi4  quar- 

Rc(pond.  Nampoficocoqaodinter-  "cum,quintum  .5.:fcxtum,quodcnira  iiit 

dictio  oonorum  &  cutatoris  dario  fucrit  /o- &i  /6.^  i.  Digcft.  dccurdt.fiiriefdidltUT» 

ohai  miepacabihicc  conncxa,  nonta-  pcr  pcxtorcm  bonis  mtcrdici  prodigo^ 

meninde(eqtiin»tqiiodcanfiiefliciente  Qupd  iiemai£il Dtgcft.qui  teftament*fae. 

vninsmucata ,  alcedus  qnoquc  cfficiens  proponinir  de  prodigi  teftamenco» 

caufamurara  fuerit :  cum  non  fir  dc  na-  quoei  prins  fir  intcrdido.  Qupd  criam  «r 

cucaconnexorum ,  vccxvnapromaneanr  i//.D/g^.i^/fi<r4f./«w/{cnbicurdemu- 
eademquecauia:  fic  entmlioet  lnriofi>i- '  Boeliixurioievinente ,  qnodexdecBGCO»* 

pfeiurebonisincerdicacuriLi.£jr.£:f.ll^  lK)nisciinterdicipo(Ilc. 

BigeftJecurMt.funof  ei  tamen  non  a  Icgc,  Qupdque  in  dUj. ff.de  miner.  ftatuitur 

iedamagiftcacucuouordatur$.j.ii2/firiir.  tunc  dcraum  a^acos  Sc  adfincs  adolc- 

4t  iurator.  fcenris  luxurioie  viuentis,in  inccgrum  rc- 

Quare  cum  haec  relponfi»  diflicQfaap  AiMidonem  pccente^udiendos  efle,li  e- 

temincurrac ,  fit  ctiam  diuinacoria  &in  ins  vit.x  fit  adoldccns,  vrd  mcrito  bonis 

crnicdurispofita ,  placctahis  hocmodo  mtcrdjci  dcbcat.  Et  quod  dcniqiic  in  1. 

ad  tcxcus. ^  nobis  addu<lilo&  cefponderc:  iwut.    fuemaitt  &    fed  etfi*Dtgeft.dertb4 

Gcc  5  mtff:. 
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«r«^/.mencioiic  piocLigi  &  dilapidocoris»  modum  cxpcnfarum  nontcnet  i  Ccd  bo^ 

cuitamobonisinceriudiimiionfit.  Id  lufiiadifltpandoacdikcctaiiclopcofiin- 

omnede  prodigo » qui  non  e(l  notocie  dic  LiJitgeftJt€mM.fw'uf  Detndeqnanw 

prcdigu'; ,  luiede  cuius prodigalitare  o-  uisEptlcopus  prodigus  fuillec :  non  ta- 

mnibus  non  conllac  accipiendum  cft:  mennocohcnuiIccpcodigus:cum,quod, 

quamuis  enim  huic  reuera  bonis  fic  in-  vtinKmdidnir,publicaduncncat  raerit 

cerdidtum  a  lcge  ex  co  Aacim  ccmuore»  i&ma ,  Epitcopum  illum  prodigum  effc : 

quod  dibpidarc  ca:pit  .\c  diiripnrc  Dona  tumcciamquod  illic  inquincio  &  caulx 

uia  :  quia  tamen  de intcrdicboiic  hac  non  cogniho  fucricadhtbica ,  qiue non  in  no- 

omnibus  pchnde  couftac  ,  propcerea,  coiiis  ,  (edinobiauisdtmcaxacadtubch 

quod  nec  omnibus  Giaikaces  eios  iacis  fblec.  DcniqueEpiicopo  in  d,  Cdpit,  veh- 

{unccoqnifx    idcirco  decrcto  prxroris  tatu.v\on(v\\t  bonis  incerdiclum  ;  fcdab 

hoccalucll  opus,  quonontam  bcnis  ci  oHicio fuitremotus  ,  6c  quidemuonob 

incerdicacur ,  quam  prodigus  dcdarcrur,  iolain  bonorum  Ecclcfije  profuiioncmi 

eidemquebonisincerdidiunefle  ngnifi-  fedob  aliaeciamgimina»  vt  ex  ceamli- 

cemcQupdfi autcm  de  prod^itaceait-  quidopaiec 

cuiHsnotcricconftetomnibus;  liiperua-       Ad  nonum  & dedmtmi  rcfpondJor- 

cuum  cnc,cum  qucm  prodjgum  cilc  iua-  mulam  mcccdichonis  a przcorc  facbe,  vx 

' que bonadilapidareac di(pecdeic,omni-  &exemplaillocttmfquiDUs)tpcnocebo-. 

hus.conftat»pcod^^^nu^ftncudc-  ms  ruillcinwcdidum  ,  apud  Vaknnm 

clarari  ,  cique  bonis  intcrdici  :  dciiide  Maxim.  lcj^itur  ,  adcum  Ipcdare  prodi- 

2uodprodi^tispropomcur  ance  iiicerdi-  gum  ,  qu^mcalcmclic  apercc&nocorie 

biaiiemfecifleceibmencttm,iittelligen-  non  conlbc  :  ludc  «im  decteco  Iblem' 

dumhocedper anaphoram ncvcts» qni  bonts incecdid,iam fiipra  conccflimus. 
mincprodigus  cft  anrc  intcrdictionem,       Ad  poftrcmum  ccfpoud.  lllud  ipfum 

&:  priuiquam  prodigus  6ercc  cdbmen-  quoquc  iupcnoriDonclli  diftindienc  re- 

tumfecerit.  felli:  fatcmurquippciieripo(Ie,vcdeaU- 

Ad(epcimiimrc(pond.i»/LJMiftt.u.j^  cuius  prodigalicace  propcer  vacias  dc- 

<frrtfr,e^<«r/tr  (iif.  nnnagideintcrdictio-  cumftanhas  non  liqucat  j  vcnim  cimc 

nebonorum  ,  lcd  de  danonc  curatoris:  nofinetipric.iula:cognitionemi?v:pr.Tto- 

ecfi  cnim  illic  ipia  lcge  Itberis  prodi^s  risdecrccum  dcftdcramusiquononqui- 

bonisincecdiftnmfucrit:  quiatamenu-  dembonisdemumprodigointecdicaRn^ 

terdidioncin  iftam  fpcrnebanc ,  acqueca  (ed  pec  quod  intecdi^Uo  leg;is  dedate^  yj- 

nonoltftance  ,  pergebanc  Jjona  (uapro-  tur.  Anfr«b- 
Fun  icTc  .K  diiHparc  ,  idco dc liaciliorum      l'rodigum,vc cui non ibium botiorum gtitex 

proiigalitacc conqucfta eft jnater  petiic-  adminlfttatioiMintrcdidum ;  (edetiam,  fdhfm 

qucnon  bonis inccrdidUbecis»  6dcuia-  qui  ittp«  c^us  fuis  concraitere  difcrcc  & cmf 

torem  illib  dan.  prohibctur.non  obligari  ciuilitcr,  fi  fine  traii» 

Ad o^lauum  rclpond.  Cafitulum veri  confcnlu  curatoris  concraxcut ,  dilucidc 

t4tk,m.dedib&<9Htmua4»d  propofi-  ^zobuiij.cui  S.fdeV.O.  vbi  lurilcon-  rMn 

cumplanenonpcctinere.  luicus  Vipianus  in  hzc  verba  icnbir :  Ut^i^i^ 

I.    Quiacptfcopus.de  qiio  ihi  .igitur,  cut  hni*  inttrdtnutii  en,f}ipu!jtido fiii  jcqut  -  "^'fo, 

prodigus non Kiic,vc qui non propria}k:d  rit ,  ttAdcre rero non p»ttJl,)'e(prtmittendo ob-  ligttm 

aiiena,£cdcfise  (cilicecbona  prohidcric :  Ugdrt,  &  idto  utt  ^tiemjir frv  eo  mterueture f*l^ 

acpcodigDsis-eft«qwinpcoptiisboni8  fmmam  tm^ 

Sc6  ttrt 
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Sed\trumn.ituraliterfaIrcm,finonci-  c(!edi(eitefcribitur  indL^o.EiCicmmGi^ 

uilicer  obUgetur  ,  (juxRio  didkilis  e(V  Sc  jiz  adhuc &  integcac  fii  mentis  >  intelle- 
perplexa/  ExiftiniariinveR)»  lalaodio-  dtim>eriamhabeacaccon(eR(iim,qttoad 

niin  iudido ,  prodiguni  nec  nannainer»  adminidrationem tamen  bonoram fimi- 

necciuiluer  obligiiri.  lis fiiriolo  h.ibcriir ;  vr  non magis :  quam 

I.    Qwa.utiLLis.cui.6.ff'.iicr.o.  Ylpii,-  iple  velle  &  coniencire  poflit.  Prxterea. 

nii»e»[n^foibit :  prodigum  ex  (lipula-  vc  qois  coutialieic  atque  ex  contradu 

rioneadeonon  obligari ,  vt  nec  Hdeiullor  obligari  pofficnoa  iaffidi^quodconfeiT- 

ptoeointeruenireponit:  atvero  fi  nata-  rirevnlcatpernaruram ;  (cH  reqniriturin- 

raHter obligaretur ;  fidciutlbr  vcique  pro  rupcr,vc  bononmi  fnorum  liabcac  admi- 

co  pollct  interuenire ;  cum  fideiuiror ac-  nillracionem,  cum  obUgacio etiam  natu- 

cederepoflitnonmododaili ,  fed&na>  ndis , ntvincuium iuris ,  qtio neceffince 

tnrali  ooligationi^f.  lJ)^JtJUm^Ji.§*  obflringimur  ad  aliquid  diandum  vel  (aci- 

i.f.eoi.  endirni  pr.lnJI.Je  oblig.  Non  obftat  demde, 

X,    Qw:i\nc:iA.I.d.mfin*,vi6cml40.  quod  interdi<^o  bonorunv  prodigo  fa- 

hmmtit.  prodigusexpre(lefiuio(b,qtto-  aa,(itduilis(blum,&politica,acpcoiii^ 

adconciadum  Ac«>b]Jganonem ,  compa^  dk  natuR^em  obligationem  impedirc 

retur :  cni  con (equcns  viderur.vt  ficut  fii-  nequeat,4r^.$.^«nK/^  In/l.  dt nir.  nat. gtnr. 

riotuscontrahcrc  non  poccfl ,  ncc  con-  &(uuJ.  inquadidcur}  naturahamra  elle 

tcahendo  cbligacur  leg-s-  de  Reg.  lar»  ia  hBamiMi&aci.flt,b^  dehiff^^^tkie. 

quoque  pcodigcn  cx  comrada  ino  non  ^ffMlL  idiilaftin.  Gxb&s iatk>  doilia  qui- 

obiigetur.  dem  iura  corrumpece  poceft  r  fi^pMaiijt 

5^    Cui  bonorum  adminifttacio  eft  verononvtiquc. 

adempta ,  is  non  poceft  cmKcaliece ,  ac  Refpond.  Intecdidio  fiqiiidem  hase 

«ontrahendo  ie(c  obligare ;  cam  bono-  bononminoatnere  ciuihs  e(t  y  (ed  natiz^ 

ru  m  ad  miniftrat  ioni  s  pnrs  quardam  fit  illS  .caii  qooquc  ac  gc  nri  ii  m  i  u  rc  n  ir  i  rar,qu  orf 

concrahcndi  &  obligindi.  (tiadetjhomini  tam  pcculanccr  m  res  fuas 

4.    Qui  conicnticetton  poteft ,  nec  graflanti  ac  naniralem  liberalicarisparii» 

iodidum liabec&inceUe^m,is  non  po-  mouisequtfliym violand  bonis  intetdi- 

tcil  contrahere  necconcrahcndo  (cfc ob-  ci,eorumque  adminiftrarioncm  prodig0 

hgare  /       verji(.  adcv  rero  Digeft.  depaci.  aufcrri  ac  curaton  dcmandari. 

Acqui  prodigus  non  puccll:  conicucire,  Non  obilatinfiiper,  quodprodigus 

cttmde  bononim  eiasalienarione  ac  di-  pupillo  magis  comparetur,quam  ftuiolbr 

miiiurionc agitur ,  vt  qui  n on  magis  vel-  pupiUus  vcro  luturalitcr obligctur. 

Ie,quarafurio(iis-poific/L.#0ufcArl«r.Non  Refpond.  Nam.  1.  Prodigus  arquiju-^ 

obitanthuic.  iacurpupiiloinacquircnd«,nonetiamiA 

I.  Qupd prodiguSiCttmincvgfseadbnc  araitcendo  IjJ^eft,  inimif.L  i»dtV. s^ 

ft(anx(ii  mentis ,  pofiicconlencire,  ex  Iig.  Furiofiiaacemiiramiitendo.  Cuiu» 

con^enfuvcro  nafcacurnatucali^obli^  ratio  fijpra  quoque  expofita  fliic :  haec 

rio      Lkff.dtf4^.  nempc  quodprodigus ,  quateuus  bona 

R^)ond.primoenimnegscttr,prcNfi-  (uaaugereftiMec  Ac  amphficacr nonexi^ 

•   gum,quan<lodcalicnvmdis,ohlig*ndis,&  ftimerurprodigus,nechaclenusboniscf" 

i»minucnJisciusbonis.agirur,con(enri-  inccrdidumcenfcarur  t.t.T)igeft.  dtiUTAK 

fepo(Ie,vndc&:furiofi,vclcius ,  cuibo-  ^w/f.  DeindcfipupiUocomparaturtum . 

aisiiuccdi^umeft,  nuilam  voluncacera  ficucpupillus  non  obligatur  naCHCsdteeri 
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fine cucore  concralicns ,  mli  in d^uancum  tot.  titJitgefi. & Codtc.de  dtndt.  mtanr^ 

fadus  ed  locuplccior,  proat  demonfba-  Wfiir.  Sic  enim  &  in  genese  cpnnaftiw 

cum(uit(upra}tanecip(eprodigus,lanc  incercQniog^valenc ,  fl  donttianeni  & 

fi  fuain  condicionem  rcddidcric  mclio-  liberalicaccmnullamfapianc,vcpcr(picuc 

jrcm ,  qiiin  ha<acnu8  obiig^r  ,  dubium  colligicur  ex  1. 20.  &Lii.  Digefi»  de  mrem 

pUucnuliumcft.  wer/.L  12.de  prd/cripr,nrkL7S.i.3.Dige/Ut 

NonaduerCitnrdemqiieqiiodfideiaC  m*dot.i.j.i.f'fdedoma.itit.vir.Lii.&LjL 

Coi  diorar  pro  prodigo  inccrucnirc  &r  Cod.de  SC,VeSeuiM,Lii»D^g^^mfiumL 

ohh7,-\d  tnLMdrceUus.3i.lf.de fideiufor.  in  crtdit. 

qua  Vlpunusiu :  Manellus firtbit  »fiqm  Sancinquibuscaiibusdonaxio  intcr 

,    fro  f^tfiUe fine  tutorit  mkiritM  tU^fiM,  viram&vxocempetniiflaeft,iitiemquo« 

'  p9tigmtjr^fm'^o fideiujferit ,  mAgk  Wi  vt  que  cafibu s  padioncm ,  donacionis  catlfik 

einonfitheniaturt  &c.  Fidciullbr  aucera  hdam,valcrc,dubiumnullumeft. 

«su  pollcc  inccrxicnue  pro  piodigo ,  nili  Scd  fi  llacucum  dc,  vd  conlliccudo ,  vt. 

&ipkprodigusobliganiscl&tdl$.iLli;/9.  viro&vxaciconuwuiiaiittcbaiiviutaa- 

defideiufi,  tfiSc  conflanne  nMtiimoiiioaciiiiifiti>ai»'. 

Rcfpond.  Quando enim  indLjf.^TO'  ne  rum  valeac conuencio  ijircr  coniuges, 

J>onicur  pro  prodigo  obligaco  inccrucnif-  qua  vxor  rcnunciac  lucro  cx  adquiilnone 

efideiuflbrcm»  u  dc prodigoante  ^U-  permaritimi&Aa vel&drnda, proueni? 

gato,qi]ambonisetincerdicerecurprodi-  enti,  qua-ftio  eft:  affirmac  Autornofter 

gusijiie exiftcrct ,  accipienduni  cfl:.  Non  fecurus  Cunoj^cni  in d.tracl.  defdcl.fa/.  6. 

vcro  dc  prodigo  poft  inccrdidionem  dc-  num.in.  quoniam  cuiltbcc  pcrmilliim  cli 

mum^  poftquam  ccucra  pcodigus  exci-  iuri  &  fauori  fuo ,  pro  lc  incroducQx) ,  rc- 

dc  intcliigi  potcft,ptopterte»imi  expref-  nundarc  Lfenuk.C.depdS, 

Cumiad  l.S  f.deV.O.  In  qua  exprcflc  di-  Sedconfiderarcillud  dcbuilfet  Auror 

c:cur,prodiguuicxcorcmporc,quopro-  noftcr  qiiod  Iiuiudnodi  pa^lum  rcnun- 

.digus  cilc  c^pic ,  non  polle  obligari ,  ncc  ciacoruun  mcidcccc  m  donacionem ,  qw^ 

pco  ipfo  ieie  mnc  oblig^te  interuenice  incer  vinim  8c  vxocem  eft  prohilMeL:  ac 

iiueiulTbrcmpolTe.Ni(iforcaflishocmo-  proindc  paAnm  hwifiiiodi  iiiftincffe 

doquisrclpoiideremalir,  prodigum  cx-  nonpoflcr. 

cmplo  flinoh  m  L  ^S.de  u.  &a3.  iionqui-  Si  cum  excranco  mulier  paciicicur  non 

^lemiuoexcontcidnoblig^ }  iedtnnc  valetepaftnmiaitAnforiiofter,obflantfi. 

■obligatitCiunexxeobl^^iciodcicendic  SC  Vclleiano»qooeiredumcftnciide- 

Eoquc  cafii  pro  prodigo ,  ex  re  obligtto,  iubere  &  inrercedere  poffic  pro  alio  fcr- 

jmecitf uircpolle  tidciuirorcm.  nmu.Lt.  &  tot.tit4)igep,4idSC  VeUeuamm* 

Si  vero  cnm  marico  padfctnn  tum  pa- 

.  AESOLVriO  TBBSIS  dnmiplbtnteefte  nuUum ,  quia  fidciufl 

5CjKMi  fiovxoris  pro  marito  ipfo  iure  cHe  nuU, 

lum,quiandeiuIlio  vxons  pro  marico  i- 

l^RoJiibeturporrol^jepacifcimaricus  pfo  iurc  nulla  fit  KoutU.  1^4.  ^cdquo' 

<i  cum  vxorc  &  vice  veru^fi  paftnm  do-  modo  hocad  rem  ladat  &  ad  propofi- 

nacionis  caufa  fi.it,  iic,  \tvxorialiquidvel  cumquadrcc,  (anenonvideo  :  Mulier  c- 

maricc  L-x  libcraluarc  rcmittac  ,  aucdarc  nimcum  virc  pacifccns  ,  proipfonon, 

.womutat.  Qupniam  donacio  cft  regu-  potcl\diainccrcedcrc,rcuhdeiubcre. 

ladter  incer  viram  &  vnirem  prohim  Hlnd  ficilc  faigjior»qnod  hodic  plerifqj. . 

inlo- 
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in locis focminac  finc  curatonsaucigna-  dtc^tg. &AB.  nam  hocde  obHgarione 

tiproximi  confcnlu  contrahentcs  ,  non  duili.quar  percxccllcntumobligatio  di- 

obligcntur,  quia  plerorumquc  locorum  d.mxfr.lnjt  deoblig.non  autem  dc  obliga* 

ftatuta  admiiriftrationcm  bonorum  li-  tionenaturali  intclligcndum,  pertcxtu 

beram  mulieribus  adcmerunt :  id  quod  cxprellum  in  d  l.i^. ff.de  obttg.&A^. 

(upra  quoque  dc  iurc  prouinciali  territo-  Non  obllat  deniquc  quod  dicitur  fcr- 

ri|  Saxonici  (atis  oftenlum  fiiir.  uus ex  perlona  domini  lus  ftipulandi  ha- 

^       Seruos  cx fiia  perlbna  pacilci  non  pol-  bcre pr.  Inil.  de  tnut.ftip.  riam  ftipuLtri  liia 

^  ■      le,allerit Autornofterilcdneallcrnoift-  experlona  nc<^uit,  cum  ftipulatio  iuris 

^^-^^  hic  toUcrari  pollit  valde  vcreor  ,  pro-  ciuilis  lit :  pacilci  vcro  poccit ,  quia  pa£lu 

'f .    pterea  quod  lerui,ctn  iuris  ciuilis  comu-  cft  iuris  naturalis,  cuius  commuiuonem 

^^y^p   nionemnonhabeaiit,led,  rationceius,  lcnius  habcre  diacur  in  d.l.i2.deR.lur, 

^       pronullis&mortuishabcatur /.^tfo<^4f-  Dcinde  idcirco  ftipulari  fiia  cx  pcrlb- 

r/«rf.jf!</rR-/«r.  iurecamcnaturalieiusde  na  non  potcft  ,  quia  llipulationc  hoc 

condidoniscuUbcrisccnrcntur<£.A^«0</  agitur  ,  vt  aliquid  dctur  aut  Hat : 

4rfmfr.  atqui  padta  lcruari  &placitacu-  at  firruo  aut  dari  auc  hcn  nihil  po— 

ftodiriexiururaliiuredclcendit /L/.jy!</«  teft. 

paS.Uff.dt  («nflttutpttun.  Atque  hoc  intcllcdio,  Autor  if^lemcr 

2.  Hinc  lcrui  naturahter  ex  corradii-  gcneralem  fiiam  aflcrrionem  Hmitando 
bus  obligari dicuncur  /1/.^.^^ de  tbltgat.  &  quodammo<lo  rcuocat,  dum  id  quod  di- 

Excontradbbusautcmciuilitcrnon  xcrat  firruum  padlci  non  polle,  itadc- 

obliganturi  lcd  naturalitcr  obligantur  Sc  mom  proccdcrc  ait ,  fi  padum  vd  lcgi- 

obhgant.  timiun  (it ,  vel  p>adum  dc  non  pctcndo: 

3.  Et  lu  is  pr.ff.  dt condicl.  indeb.cxptcC-  quorum  illud  idcirco  firruus  fliccrc  non 
fcaiTeritur ,  feruum  obligari  naruraliter :  potcft,  quialcgilimum  padu  lcgcaciu- 
ti^ruraliter ,  ait  Paulus,  ettdtnferum obli-  rcduiUconfirmarum  &duilccftedhim 
lAtur, &tdeo/i(]uis  nomine  tiusfoludt,  vel  cft/  6.ffdepis3.  Hoc  vcroquiaculcruus 
tpfe manumffHs  ex  peculio  cuius  Itberamdd-  nihil habcat^prij.inutilitcr  padlceretur 
mintitratitntm  hubeat ,  repeti  non poterit,&  nc  i  lc  pcutur.Sed  ita  nulla  erit  difteren- 
9bid&fidetufforproferuoacceptu$tenttur&  tiaintcr  dcporratum  &  lcruum ,  quam 
fignus  pro  eo  datum  tenebitur.  tamcn  Autor  initio  conftituerat :  cum  & 

4.  l6cmq\u^L64  eod.tit.decond.indel>.  deporracus,  vtpotciureduilipriuarus/. 
Triphoninus  quoquc  confirmat.  i^.depcenuy  lcgirimum  pa<5him  facere  ne- 

j.  EtcontradhispadHque  afirruoirH-  queac.  nifi  forraflis  dicas  difFcrcnriam 

ti,  menrionem  facic  I  ulianus  ml.p.&  10.  remancrc  quoad  padum  dc  non  peten- 

ff.pro  empt.  n  ita  leruus  a  iurc  pacifi:cndi  do :  fed  &  hoc  adhuc  valdc  contiouer- 

non  vidcatur  rcmoucndus.  fiim  eft  vtrum  poflit  iniri  a  dcj>ortato,  vt 

Non  obftat  quod  fenius  amittat  iura-  cuiusbonafifiro  vindiccntur. 

gcntium4rj./.^.^</fi?rff«/wm.  namiddc  Vcrum  tamcn  cft  quod  deportatus  Qu.  59. 

iuregcntium  primivo ,  quo  omncs  ho-  poffit  pacild ,  cum  pacifirendi  facultas  cx  Andeptr-' 

mines acqualcs fiint ,  quodqucius natu-  iurcgentiumdcfccndat£/.c^7.j!f!^<^'*^.  tatipof 

ralc  dicitur,accipicndum  non  cft d l.quod  Deporratusvero habeatcommunionem Jint pacs~ 

atttnet, ff.de R.\ur.  Atqui hoc iure fiiftmc-  iurisilliusgcnrium//7.#</'^nK,  vbiiny?/^i»- 

iurp:.daconucnta,vtmododcmonftra-  hccvcrbarcribitMarcianus:/fmf««/fm  truamit, 

ui:  necrefragaturpraEtcrcaquodreruus  a9ikiif<:funt,hoceJ},Jineciuitate,vtfuntintant  li- 

obligan  nequcat  Ui.pr.ffdtR.lur.L^j-ff'  cpuspubltcum perpttuo  dati^  &  mmfulam  beitate  ? 
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dtportati,  vt  eaqul^m  efMiurkauili^ funt  aqur&ignisitjrerJidtionc,  quaf  tnpcr- 

B0H  haitunt :  qiut  ur9  lur^cntmm Jfuu  ba-  foua  dcporcacocum  iu:udic>  d.LS'  UtKccar 

kejm»  cem&nui^ciuitaceroaniiMi- 

£quidcmaceofimdameco»quo<lde'  Cpnfenw  demgue  &hancftl<p 

portnti  amit':..iu  ea.quq  (unt  iurugentiu,  tiam  non  parum  quod  dcportati ,  pcriru- 

vt  qui  ui  lcruitute  redigancur ,  exiftimat  de  vt  icrui , pro  mortms  habcancur  U^tfi 

Autornoflrr.dubicaridedepoccacopo^  kaf  qiiMuLdut Uitt.lM.vlftm.ff.de bmm, 

fc  aime  pad/ci  valcac;  venintamen  cacio  («ntr.  tdiuL  Ug.  4.  $.  fauUtim.jfi 

ifiadubirandi,  pcrpcnfisiis,  quarpaulo  lomshhert.  cui  vidctur  cfle  coufcquens- 

ftiprafiintadduda,  exiguiclL luonicnti:  dcporutJonem non mcdimi,  lcd maxi- 

nam  poiico  co,(}uod  lctuus  cirk  :atu r  de.  mam  clil'  capicis  dimaiucionem ,  eamqi 

poinacui,  notvcamCn  paci(ci  propterea  Bonciuicatcin  dnmaxar»  fedUbcnaran. 

prohibctur,  quoniamdclenininpaci&  ^KXj^CCoIlcrc. 

polle  ckmonftracum  cft.  Scd  his  j?ihil  moti ,  conftintcr  ftatuc- 

Sedcauienvccumne  deportacus  iiber-  dum  vidccur,  deporcacioacm  i^u  clie 

tBCemamiccacvjdcasnusf  &quodainic-  ci^icis  diminncionis  roaidmelpcdeiii» 

lac  initio  diccndum  vii'ccu  r.  ncclibertacemadimcce». 

Sic  n.Calliftrarus  in  Ls.f.deextraordin  i.  Probat  hoc  inprimis  Ijiftiniani  tc- 

et^na.  Coii/MnitMr^ni^mt,  txtHmatn  qHt-  ftimonium^n  $.  wuntf.  2.  Infi.  de  (af  it.  di' 

tknt  M^gm  e^^ak  dimauith  mummtt  MMWiwqaoinloGokaiccUMC;  Uimrfi^ 

kh0t  tmn  lAtnm  sfymtm :  telutntqnd  uemedtif4pituJmiaiiitiMB,tiai^4tf»- 

^ignU  mterdn  irur  ,  qutt  in  ptrfcrt.i  deptr-  dem^iittttur  ■,  !ikrtMVeroreti»etur,quod 

tMtoTum  vcmi  vel  (um  ptcbeiut  m  epus  me-  uiiuiit  ei  cm  <iqu4  &  igm  piterdtHitm efi  vd 

UiBi  &  inmitMllumddtur.  Quibu&cvec-  thqutininfiUamdeportMtmeiL 

bis  dnplcx  argumemum  petitat :  Csd-  2..  EcPaulns  inZ  s..firim,f,  §$i.Ht.tk * 

liftratus  enim  dcportationcra  ad  ma-  amifljoncciiiir.Ttisfirca- 

,gnanj, fiuemaximamcapins Jiminutio-  pir;  JmKnutio,  in  aqua&ignnr.;ci\ii- 

nem  acquc ad eandem,ad tiuam Hc aam-  CLionc.  Aqux <^ igius  vero intcrdiaioiii 

nadoncm-inmeiallunv»  ecferci qua;ma-  dq^ortacio^iccemc,  idco &  lurciasc^ 

«macft     U^ite^  dim.  Acqui  ma-  uitatisiolnm  gcrimit.felna  mancnrrJi' 

jBmacapitis  diniinutionc  Hhcrrns  tolli-  bert&ce. 

Oir^.ciuiUs  d.  i.  I.  Igicur  <:\:  dcport.Uio-  Non  rcfragacuc  iiuic  adduda  lcx  i. 

nc:(ccundo  magnani.definic  capinsdi-  tet^ammtS-denttrMr^ttpit.tiam^ 

miniuionem :  quialibercas  adunicur ,  e-  lic  (ubmagnacapidsdiminucionc  &  ma- 

iufq;  cxemplum  ftadm  &incontincnti  xim.i&:medii  coraprehcnditur  L  t.^.fi 

iublicic  aquae  Sc  ignis  incecdidtionein,  ^m.ff.4e/uifi^U£uun.  &aquz&:ignis 

^ujein  pcrlbnadeportacoram vcniaci  ex  intetdidio  mediam  rcipiac  capicis  dimi. 

^tto  neccfTacio.  iequicur-  depocBwme  nncioncm^damnacioveroinmetallum,. 

quoque  hbetratcratollL  fcu cuv.is  nicra Ji  rcfpicit  maxima  capiris 

a.  Accederehuicvidctur&Modcfli-  dinuuunojici:. :  tcxtus quippcohkurus 

nus in  1 4U$  jSk  ff. depA^m  (3'ddfinihm.  iccuudum  qualiutcm  6c  ijat>iiiucc iub- 

inquaica/a^:  U  tni  sfu&iffumttir'  vcGA  intcUigendus«fi.&taliadebentelIe 

diSum  e!i ,  aut  aliquo  modo  cufute  mmutm,  p  r  di  caca,qualiapecmictunmr  eite  a  (uis 

W libtrtatem  &  cmitatem  amitteret  &ad-  labicctis  Sicetiamncciltcrum  illudrCr 

^iutatts.  dr  (ogiutnnes  omnes ,  quoi  antca  fr.igacur ,  quod  lecundmn  Caliiftranun. . 

 (;.Vuic£GoiodcModeftinu^  ^X' ''  ^  '^^"^^nTTHiffiffiyfififfidfiyrT»?*^ • 
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libcrtatem  tollit  Sc  ciuiratem:  libertas  c- 
iiini  duplcx  cft,  vna  iurc  naturali  compc- 
tens ,  qiiam  omne»  omnino  habent  ho- 
mincs  natura:  alcera  copetcns  iurc  Qvu- 
ricium,  qu.TnonomniDus  gencibuscll 
communis ,  fcd  ciuium  Romanorum 
propria  :  hinc  iuftam  &  plcnam  libcrta- 
ccm  coniequi  dicebaiitur,  qui  manumil- 
/ifiebantaucsRomani  S-  fi^  iifiitKt.de 
Mertm  Hinc  Cicero  in  Ordt  pro  C.tcmnd. 
Qin  air,  pottfl  turt  Oiitrir  um  hbei  ejfe  u ,  qut 
m  numero  Qutritium  non  eft  f  Er  huic  apcr- 
teSenccaeam  hbertatem,  qux  cx  iure 
naturx  cft  diftinxitab  ca  ,  qua:  cx  iurc 
Quiricium  dclcendit//i./.  n*t.qu4tfl.  his 
verbis:  Quiiefl  prMtpuum  ?  mprimultbe- 
rum  Mtmum  hulrere ,     rts  effictt^nen  e  iure 
Qunmum  vt  fit  iibtr,  fid  tx  iure  tuturA  : 
Cum  itaque  lic  duplcx  fit  bbcrtas ,  na- 
turahs  & cuiuilis ,  luie  Romana;  qua- 
rum  iHaquidem  cH  naturahs  facultas  tu- 
ciendi ,  quod  cuiuis  hommi  Hccc harc 
vcro  faculcas  laciendi  lolum  ea,  qux  fa- 
ccrc  hcet  ciuibus  Rorrunis^  vc  iuftum  Ta- 
cerc  &  (olcnne  tclbmentum  §.  j.  Inllit. 
de  tefl^m.  ordin.  iuftas  contrahcrc  nupti.is 
prtne.  Inflit.  de  nupt.  idcirco  nomine  H- 
bercaris  CaHiftracus  vtrumquccomplc- 
xus  eft,ita  vt  interdj(ihoneaqu.T  &:  ignis, 
quvC  mcdum  relpicic  capicis  diminucio- 
ncm,ciuicasRomana,&  per  conicquens 
Jibertasiure  ciuitacis  Rorruuix  compe- 
censadimatur :  damiunonc  autein  mc- 
tallu,  leu  opus  metalh,  qux,  vt  dixi,  ma- 
ximam  relpiat  capicis  dimuiunoncm, 
non  iblum  ciuiHs  &  Romana,  fcd  natu- 
rahs  etiam  hbertas  tolLitur. 

Diiphcet  quidcm  R:cuardo  h.rc  con- 
cihatio,  proptcrea  quod  indc  lequeretur 
maxima  capiris  diminutione  toUi  dui- 
lem  duntaxat ,  non  etiam  libcrtatcm  na- 
curalcm:  quandoquidem  vnam  intcllc- 
xent  Calhftratus  libcn.item,  atqueilla 
candcm,qitim  leruispcrnTadinut,  de- 
porc.itis  quoqi  adimcrc  videatur. 
Re(p.  Vcrum  comparantur  quidem 


T  H  E  S  I  8   V  I. 

accofjruntur  inuicemdaranario  in  mc- 
taJlum  &  dcp.>rcano  ind.Lf  quod  libcr- 
cacem  in  gcncrc;  icd  non  quoad  fpcciem 
hbcrcacis  ^  licit  dcporcatione  quidcm 
arque  tollatur  hbcaas ,  atque  damnatio- 
nc  in  ractaJUim ;  fed  non  cadcm  libertas 
in  Ipecic  tt  ita  malim  cum  Duarcno, 
Vuitcio,Goueano&  Cuiacio  relpondc- 
rc ,  quam  cum  Raruardo  &  alij  s  i  Lj.  tex, 
tum  cmcndare- 

Nonobllacporro /fi»  ffdegraiib. 
&affimb.  nam  ibi  aqux^  igmsintcrdi- 
dho  confercur  cuni  maxima  capKisdi- 
minucione ,  qua<!i:  hbcrcas  &  ciuius  ad- 
imicur ,  in  eo  lolum ,  quod  cam  hac,  qua 
illa  &  affimtatcs  collajirur  &  cognatio- 
nes:  ncc  lub  capitis  ifta  diminutione  qua 
&  hbertas  adimitur  &  auitas  voluit  Mo- 
dcllinus  aqua;  ignis  interdidioncm 
comprchendcre ,  cum  hancab  lUaaper- 
te  diftinxcrit,  vc  probac  parucula  Aut  dii- 
iundhiu. 

Non  deniquc  rcfragacur  quod  dcpor. 
caci ,  pennde  vt  (crui ,  pro  mortuis  ha- 
bcontur:  nonenim  fimphcitcrmorcuis 
comparancur ,  ac  morcuorum  loco  ha- 
bcncur  dcporcaci ,  vc  1  .tis  oftendit/.  /7. 
ex  fja».  ff.  4d  SC.  TrtbeU.  leg.  t}.  $.  i.ff.  de 
douitt.  tnter  vir^&  vxor.  le^.  S9.  %.  t.ff.  de 
cendtt.  &dtmonft.  Dcindc  hcccdcpona- 
ri  conuenianc  in  quibuldam  cum  leruis, 
exinde  tamen  non  lequitur  deportatos 
cftcfcruos.  Conuemunt  ineodcporta- 
ticumleniis,  quod  (icutfcruiamitcunt  ' 
ca,  qua:  iuris  Quiritium  funt  L  j2.ff.  de  R. 
lur.  ita  quoque  deportati  cadcin  pcrdar, 
ac  proindc  rationc  horiim ,  non  mmus 
ac  lerui  pro  mortuis  habe;unur.  Exco 
tamcn  malcinfcrtur  dcporrarioncm  elle 
maxiro.am  capitis  dimiimiionem  &:  na- 
turalcm  libertatcm  tollcrc ;  cum  ius  ci- 
uitaris,  &  qua-  cxindcdepcndunt,noil 
minusmcdia,  quam  maximacapirisdi- 
minucioncamictancur.  §.  mmor.  Inflit,  de 
capit.  dimm. 
Nemmcalccripacilci  poirc&padlc^ 
Ddd  2.  doob- 
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jjt.  I.  cioobli^noncm  icquircrciurisexpccU-  fuiundquodluculecerdoccti^rf.C./fffw- 

Qu.  40.  ticft :  lic  ciumldusui  LtjUotuteU^j'^-  dfterhel filnAnc{\uiuhnpp.  Ssverodl/mi. 

An  quif  R.ittr-Ncqucpaarccndoaicncqi  tionegoc4umvxorugeTens(tmpAT*fltnomne 

Alteri,     Ibpulado  quirquamaUcri  caucre  poteii  iprmyempttd&memneciUi^nectibiquAfidli 

prxfir '       Ei in  \.}S.<^.alteri ff.de  Verb.  oblig.  &i  4.  dum  tibtnon  v«,  nec lUipotes. 
tt.nfan   lafl.de inutii  nipuLtt.  dicirur  altcrincmi-     ReguLipromdegencralis  eft.quodex- 

guine  tu  ucm  poilc  acquircrc  obligationcm  &: a-  ceptis  illis  perlbnis,quq  ui  potcllatc  sut, 

{lopaci   ctionem .Ibli  cxcipiuncur  illuqui  in  pote-  alius  alteri  acquirerc  ncqueat.qiuc  rcgu- 

fiendoAC-  liate  nollra  funr.Eodcmque  pcrtinet  /.//.  la  ftmdatur  m  A  /.  C  per  quM perfonus  nob. 

quirdf  ?  If di  Oblig  & ad.  in  qua  diatur :  Qjucunjj  4cquir. &d    S.ffM  Verb.  oblig. 

gerttnus ,  cum  ex  no/lro  (ontrAllu  ortgintm     I'.iter  tamcn  hlio  acquint,  li  ipll,  vt  hc*  r^' 

trAbunt,nifiex noftrA perfona  obligattonu mu,  reJi ,  pacilcatur ,  vcl  ftipulctut  quod  di.  ^^ii/ 

tiufumant ,  inAitem  A^um  noHrum eficiunt,  fertc  expredum  m  Ljj.ffdepAil.cat  parer  P^"' 

&  ideo  ntqut fltpuUri ,  neque  emere,  veniert  filio  ablolucc  pacifci  non  poflit ,  &  paci-  ^**" 

iontrAhere  vt A:terfuonominere£ltAgAt,pof  fcendoobligationcacquirerc,r.itioh3ec  ^"f'"^* 

fumm.  cil,  qucKi  Klius  pro  vna  peribna  cum  pa-  ''^P'''" 

Quam  lcnrenti-4m  vfqne  adeo  vctam  tre  haberur,  &  ideoqaodpater  hliolli- 

ellc  ludico,  vt  ncc  coniund.T  pcribnic  pularur,idfibiftipulari&acquircrecen-  P'*^'M^- 

quifquam  vel ftipulari ,  vcl  nacilci&fti-  [cx<i\xx:Etvero,qui luri tMtfubiehm eft, ft  fti 

pulando,  auc  paaicendo  vllam  obliga-  puUtmfis,tibiacqutru,quta.YoxtuA,tAnqua 

tioncm  acquirere  vaicat :  nam  ui  d.  Ljl.i .  fiUf  vox fir.ficuit  & filij  vox  tMiquam  tua tn. 

Altertff.de  rrt'i.fli//^.ponirurregula,quo<i  telitgttur  inhurebm quAttbi acquirt poffunty 

ncmoaltcnpoflitacquircrc&exapiun-  inquit  Impcratorin  §.4.  lnft.de inutil.fti' 

turab  ifta  regula  foli  mi,  qm  in  uoftra  sut  puUt.  At  cur  lilio ,  tanquam  iicrcdi  paci- 

poteltxte.  Qitc  excepno  confirmai  rc-  lcendoacquiratpatcr,rariocllifta,quocl 

gulamincafibus  noncxceptis»  hcresprovnapcrlbnahabcatur  cumde- 

Idemquoquepatacxiyf^MW**^-  C.  fiin6lo,vtqmdcflin<:iuinrcprarlcntct;a- 

ie  iur.  dot.  in  qua  patcr  hlio  cmancipato,  dcoque  heredi pajolcens  non  alij.fed libl 

fmc,quodidemeJft,extraneoconftituto,  ipfi  pacilci  ccnlcatur.  q  ^ 

ftipulatus  adioncm  acquircrc  non  po-       Qui'»    f unc  cumipater  plurcs  habct  ^c^^J^ 

tuit ,  quara  lcgeni  nonlolum  dc  dirc<ia  fuccellbrcs  &  hcrcdes  vui  cx  illis  pado  fj^^ 

lcddc vnUquoquc  adionc  cxauthciidiy  prolpicerepoteft, ficvtaliisnon  colulat.^^^  herf 
^{pic\.\CQi\x:<innd.tra{l.depati.(.4  q  *       Hoc  cmm  cxprcflis  atquc  diiucidis  ■ 

'     Confirmat  lioc  iplimi  quoquc  liaut  verfeisicribitCelliisinivliutf/^  j^rfr^^.  ^^^^ 

obfcurc/ p4iffumd9tAleC.depAd  tomuM,  Quippetin(\mcm,beredtconfiiliconceffum,  ^jr^^f 

rbidilme  negatur,  matreralbpulando  necqmcquAmobftAtvni  tantumexberedibm  •' 

libcris  dotem ,  non  potuillc  Ibp  ulotione  frouidere,fi  heres fuilm fu,cAteru  Autem  ntfit 
ipfisa<fbonemacqmrcrc.  confulu 

Idemqae  aliis  textibus  &  funJamcn-      Et  in  /. lo.ff.  de pait.  dotAlib.Ccnbi:  Pom- 
cis  luris  pcrijpicuc  dcmonftrari  jxjtcft,   poniws:  Qu^pe  fmedtnoftroCAuereconcef 

quxv>jcin</  f.A.vbietiam  adconrraria  fuinefi:n(cqmcquAmobftAt,quominmcertA 

Cuiacij,  Borclioldi  &c  ahoruiu  Rindamc-  perfona ,  fi  heres  trufibi,  cauert  pofiu,  quod 
uprolixerclpondi.  non  ijem  in  cateru  quoque  heredibm  C4' 

Amplius  nec  maritus vxori ,  ncc  vxor  uetur. 
maritopacifcendoaut  contrahenJoob-       Rario  autcm  huius  minimc  obfcura 
li^Qonem  vei  a^Uonem  aajuiierc  pof-  eftj  fl  eoim  >  in  ^pofito  obhgado  cacteris 

acqui- 
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acquirinir  hcredibus  >  cum  auc  pcr  pa-  contcndit,nemiiiempo(Tefbliheredipa- 

trem  acquiritur  ,  auc  per  alium  excra-  cilci ,  fic  vt  noii  ctium  libi  pacilcatur  , 

neum  :  ac  non  acquintur  per  patrcm ,  tmnquia  regula  eftadionem  ab  hercdc 

quoniam  ille  ncquc  fibi,  nequcillis  pa-  incipere  non  polfe  U.Ced.  Thtodof.de  di- 

^scft,necetum  ilhs  acquircrevoluit,  uerfre/cnpt.  tum  quiacxhuiurmodi  pa- 

uon  etiam  pcr  extrancum  ,  quoniam  do,quo  quisioh  heredi  niopaalcitur, 

nuncoftcnlum  eft,  extraneo  pcr  cxtra-  nc  quidem  cxceptio  harrcdi  acquiritur 

ncum  obhgationcm  acquin  non  poire;  1.17.^.3. ff.de  pad.  tum  quia  quibusinlo- 

igicurcqtensharredibus^quospa^lonon  cis  dicicur  ftipuktione  dehmdi  a£bio- 

cft  complexus  pater  ,  nulla  acquiritur  nem  acquiri  heredi ,  inomnibus  ilhsde 

obligatio.  ea  agitur  ftipulatione,  qua  quis  non  (bli 

Et  quanquam  vcrillimum  fii  atque  heredi^fedhaeredi,  &libiftjpulatus,vel 

mdubitatiim  ,  quod  omnes  obhgano-  padhis  fuir. 

ncs,  tam  acluiar,quam  pafllua?  ad  omnes  Scd  harc  fcntcntia  toUerari  non  po- 

aan(eantpera:que  heredcs  proportione  ceft,quiavcdidumeil,  dcfiindus  cum 

(cilicec  hcredicaria,  etiam  inuico  eo ,  ex  herede  provna  perfona  habcnir ,  fic  vt 

cuius  perlbna  originem  habuerunc  /.  /.  in  hcrede  viuere  ccnfiratur,  &ideo  fiio 

C.  /f  ierr. pet.  l.  2.& tot.  titu.C.de  bered.all.  hercdi  ftipulacus ,  cenfiratur  non rJi) ,  fcd 

bg.  1.  &  2.  Cod.  fi  vnm  tx  plutibiu  Imtdt-  fibi  ipfi  Ibpulatus  argu.  §.  4.  m fine  Intl.  de 

^Mr.  imtil.  itipuUt. 

Hoctamen  ad  propoficum  nihil  con-  Necobftacpr«di<5b  rcgula,  quod  a- 

fcrc :  nam  faale  largior  ,  per  padum  ^Uoabhaercdcinciperenon  poflic  :nam 

non  pofle  cffici ,  vc  vniucrfic  adtioncs  illa  cxprefla  luftinuni  conlticutionc  in 

&  obligaciones  mvnum.duncaxac  exhe-  L  vnic.  Ctd.  ft  «Hunts  dbhtrtd.  fubUt4 

redibus  cranicanr,  velvtnoncranleanc:  eQ. 

hoc  fiquidcm  padumeflec  lcgi  ix.cabU.  Necadremmagis  facit  di3.  Lf7.^.j.df 

CDncrarium  ,  fcd  hoc  (alrcm  in  propo-  p43.  qui  loquicur  de  co  pado  ,quo  quis 

fito  pcr  padhim  effici  diamus ,  vc  vm  ex  fibi  foli  eft  pa^s ,  ha:redis  periona  no- 

heredibus  confiilacur  ,  acquifita  ei  per  minacim  excluia :  vidcqaxduuin^ir«dL 

pa^um  de  non  pecendo  excepcione  ah-  Cdf.4.  q.S. 

qua,<}ua:  cxteris  non  acquiracur  ;pcr  qua  Veri/fimiun  iraque  videcur,  dcfiux^il 

cxcCpcionem  a£tio  elidaturqoz  concra  profpiccrc  PoiTe  vni  hzrcdi  fiue  ci  ibli 

hunc  hcrcdem  >  cui  padlo  prolpedhun  paciicacur,  liue  ei  paciicacur  adiunda  fiu 

iiucincencacur.  peribiu.- 

OWarc  camcn  videcur  L  {otttintm.  L  Exiftimat  camen  Aucor  noftcr  efle  hic 

£/.^.vitpn.ff.dcverb.oblig4t.  in  qua  did-  diftinguendum  incerea,quac  ladilunc, 

cur,  fi  quis  vni  c  fiicuris  herediibus  fti-  &eaauzfiintiuris,>tavcquoadea,qux' 

pulacus  fic  aliquid  dari  ,  id  non  acqui-  fimc  fa^ ,  pofllc  vni  ex  hxredibus  con^ 

ri  poflc  vni  V  lcd  omnibus  pariccr  hcre-  luh ,  fic  vc  czceris  non  etiam  pro(picia- 

dious  acquiri  rur :  ac  quo.ad  ea,qua:  iuris  fimc,  non  poC- 

Sed  quinam  venis  fic  huius  legis  ieU'  fic  vni  confuh ,  vc  non  confiiUcur  quo- 

fiis,oftcndi  in  d.tr.dep4Q.c.4q.7.  que  aeceris. 

Qupdrca firmicer  ccncnda eft hacc  Ccn  Qux  fenccnria niricur  Li. 37.^. fin.ff.de 

tcmia,pofleahquemvniexheredibusfb-  vnb.  obligdt.  vbi  Vcnuleius  exprefle  di- 

Jipaaici  &pa£lo  confiilere.  ftinguic  incer  dandi  &  (acicndi  ftipulacio' 

Cjccenun  Giphanius  ibniit  ac  Caixx  ucs  »  vc  dandi  ftipulacio  ommbus  pro' 

Ddd  )  a%. 
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wluecdibas :  &ciendi  vero  ftipulado  hl^ciBaelicifallbttt  ipcf arquc  fjfcRVllf 

-    non  omnibus  profit  hercdibus ,  fedvni  dcmamore.cadcmqjaffedioneeospn»- 

ialcem  in  {tipuladotte  notnuudm  com-  iequi  &  compie^,  ^pancer  omnib«s 

pwhenfeu  bene  confiilere  &  profeiccte  vdk. 

Cui  tcxtui  accedit  eciom  ratio  >  qaod       Ab  hac  deoiq;  regtm ,  qnadidtur  ne- 

icilicer  fedum  pcrfon-ilc  f!t ,  nec  ad  he-  mincm  poncalreripaftoacquirerc,oWi- 

f-edes  tranfeat  ,  proinde  nec  ftipuiatio,  gadonem<5ciupramonuimus,cxcipieo« 

ncc  paikum  m  quod  fediun  dedudum  quiinnoftrafiintpoieftate, quosencipi- 

cft.  endos 

Addrr  Cuiacius  &r  iftam  ntionem  ,  prionisiftius  fiUMkmcntum eft.in  L}i.%. 

quod  corum  qu^  lurr,  funr  ooligano  a  altntdtV.O.^.Alteri^.lnfl.ieinHtiLjlipli?. 

dcfimdo & m dehmihim  coeDcrit :  obli-  S'fi>'& l      ^  H*.  Li.Cfer^m  ferfm. 

eatioaacem»  qucindefiuiAovdlkAs-  w^qtur.&f^tm,  y 
lundloccfpir,&I.i£.iil)kn<oeAarioin-  •»       '    •   f  .tm»*. 

ter  hxredes  diuidacnr  «co  hcvedinnit  .  !     '  . 

pordonibus.  ^  M*0XFTIO  tUESU 

Yenuiuunen  nuMBnofCfn  anuwiMV 
«em  incerpaftnmdandi&  (adendi.fiu 

tncer  padiumin  quo  iusvcrruur,  &pa-  M  •mnibus  p.icila  permiftum  Iw.A 

duminquofachim  concincrur,nonar-  V^dtjcumquibusmnlgcnriumcom-' 

iMno^/iiftinenpoftc , quia  luftinianino^  muAioeft:'fiquidem pada  lurilgencium 

moonAimrione  cxprefle  fiiUatt  eHtn  L  fimt  Ii.&Lt^,  itpdL  pioiiide  dirimni 

ve ! em  c.dttPHtrahemL&cmnt.nipfiUt. \  hi  noneft,  quin  cum  cxtcris&'  pcregrinis 

cauet  luftiniaHus ,  ftipobriones  facicndi  pacilci  non  iblum  liceat ,  lcd  pachi  quo- 

nonminus ad  hcredes&fucceirorcs tra(^  quecumhisinita,iandc&inuiulabi[ucc 

'niicci,acqueftipidaciooet6den4i,Mqtte  fcnccMflodteiiJ». 

iti  veterem  legem,qtt2  iftam  introduxe-      De  H  O  ST  £  vero  ecquid  SeOkAamf  Qo^4i' 

rit  diftindioncm  c  mcdio  rollit.    Et  De  hocquippedubirarividco,annc  cum  >4«f«'*»- 

quanquam  DonpUus  lihim  cextum ,  ad-  eo  patila  iiceac ,  padumquc  cum  eo  im-Jiefdtifii 

modum  perfpicunm ,  diftinAieneali-  tum  ftittBi  d^HC  ^  Ee  qoUemquin-ftMr' 

^ua  eludere  conerur ,  quam  parum  tj^  Princeps ,  vel  Rcipublica  auc  Dux  bcUi , 

menifta  diftindio  adcem  fiiaiUtOftendi  quinomineprindpisvcl  Rcipubhcc  bcl 

mtL(.4.q.f.  InmgeriCtexpadocumhoftcmuo ,  cth' 

Secnndbi  rano  non  obftac :  paftom^t  cadter  obligetur ,  dubtum  pbne  nuUum 

flim  iadendi  olim  pcHbnalc ftuc)  ied lio-  tft.  ExpFelle  enim  hoc  oftendtc4lL^^ 

dicamplius  pcrronale  non  cft ,  (c  I  lufti-  paS.  vbi  publicum  dicicur  illud  padum , 

niani  confticudone  eftedum  eftrealc^  quod  duccs  bclli  inccr  (efadunt;  &:de 

Lmeri,  hoc  noiuiiiui  diduni  fuic  fupra  m  tbe- 
:  YndeeliamliodieoU^ftdendi 

^indefundipcribnanydumcapic&iid       Sed  vtrum  priuacus  cum  hofle  pci» 

hnTedesTranfmirritur>pioilcdifcctCCan-  €t\im  faccrc  pofllt ,  inirumquc  (cm.irc 

t\un  cdunLLveterit.  ceneacur  quscftio  cfthauc  exigui  mo- 

UtjQ»      E^vetopaiervnicxhciefflmt^  mcnn/ 

paAecancceteconfiilerevaleacin^driHo      Eclanc  Vdakicas  Zafius,  magni  m>. 

camcn id  fcciffc  non  pr,Tfumitur  ,  quo-  minis  I^s,  contra  Eccium  Thcologum 

iuamquilque|«aefiun)Curonuubtts.^  fiaToftatiUchoftiiidcmapauacodatem, 
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feifuatri  non  dcbcre ,  nec  paclum  cum  co  dicirur :  at  poftqnam  fcmcl  fidcs  dawcft, 

initum,  cuftodicii(iumcflc.  dolovtiamplius  nonhccr  contra  fidcih 

Mouit  iplum  potiJlittHmi  ouodin  iu-  datam;  hic  cnimnon  ruuplcxdolus ,  Ccd 

xenoftro  aJn.|uotics  Fcpctiium  legitur,  pcrfidi.i  cft. 

«jiiod  lus  &c  fas  fit  dolo  in  hoftcm  &  falla-       Dcindc  fic  dcmum  cum  hoftc  pacifci 

cavti  L2s.ff.de  {*pt.&  foftltm.  quodque  licct  &  pavtio  inita  lerii.mda  ctl ,  hnon 

iiolu»boHus(it,n<)Uis  aducrlushoftcm  vergat in detnmcntu & difpendium Rci- 

latroncmuc  rruchinctur  L       non  fuit.  pubUcx,fide lehoncftaacrtcirafiai^nc- 

ff.4tdi>lo.  Irem  quod  ad  iuftituxm  nihil  nim.Uitcrfitfadb,nonva!ttidco,quia&: 

mccrfic,  vtrum  .ipcRa  pugna,  an  cxin-  aliaspadboduoaumiwnccbctJrdctciiis 

lldijs  hoftcm  vincat  Cdp.j.(*uf.2s.q.\.  &i  aliosumii7.$.4.j(^«/r pASlj.fi.ffittTanf- 

dcnique  quod  nihil  rckrac ,  quomoJo  .  m3.  ncciu&publicum  paclis  priuatorum 

captusabhoftc  reucrtatur,vtrumdimif  mutahautviolaripoccft/ljlLj|^(&^4^.  ncc 

fiis ,  an  vi  &  fallacia  poccftatcm  hoftium  prxtor  {eruot  huiufmodi  padum ,  quod 

euafent.  iitdc  re  it^oncftaSciUicita  L?.^.*tt  fr*' 

Scd  his  &confimilibus  ali)sarcumcn-  tvr.  ff.  esd. 
tis  non  moueor  vt  Zafio ,  Ido  aiias  do-       Et  quan^ padimi  vi  ctiam A'metu  ho- 

£Unimo,&  mcrito  fufpidendo  fubfcri-  ftisextorfcnt,  lUudtamcn  nihilominas 

bam.  leruadumcftjquia^-is  ha:ciuftacft&mc- 

Prxtcrquam  enim  quod  padum  fit  tusiuftc&legitimciureqipubhco&gcn- 

iunlgcniium  Li.&L^.de paii.  cmus  luns  tiam  pcnnutcntc,  incutitur,  vidc  qnx  dc 

cum  hoftibus  quoquc  communio  cft,/.jJ.  hac  quzftione  prolixe (cripfi in  d.trM£l.  dt 

]/!</r//;g4//<wj.  dilertequoqiPontifcx  hofti  pad.{.j  q.i6.  Ou^^ 
^dcm  datam  icruan,  pactumque  cmTi  co       T  R  A  N  S  F  V  GI S  quoque,hoc  eft,  j^^^r' 

initum,cuftodiriiubcc  <.  N<?//.  Ma/Ty.^/.  ijsquiadhoftcsdcficiuntinqiconimnu- ,  .  J^" 

tides  mquicns,^  Wtf  promutitur,etiiboftt  merum  fcfc  conferunt,  pa£ho  (cniari  ^^"^j^/^ 

eontr*tjK:i>^  oellumgeritur  feruuri debet.  bct :  tum  quia  cum iliis  iurilgcntium ad-  ^  .  ^^^. 

Et  C\cctoi.de  oJjic.fi t}utdJhiguIi,mc[\iK,  hac  communiocft:nametfiiusciuitatisy 

bec  eii,prt:.an  temporibus  addiiit  promtfeimt  amiccant,ius  taitien  gancimTi  retinent  i  5. 

bofti,eflme«fidefferuanda.  ^.i.ff.decaptt.mtrutt.  at  iufgentiura  pa^ 

Et D. Ambrolius Ub.i.de offit.tzg.exSim  cuctur  eaquc  firruari  iubct  Li.  L7.  ff.  de 

iM  beUo  fidtm  &  iufttttam  feruari  oportere  do-  paB.  Lt.  ff.de  iQniiit.  pec.  tum  quia  cum 

cet ,  net  vUumdeioTumferuart  deber<,Rfides  hoftibus  hcet  padfci  ,  ilhlque  pafbi 

mletur.  feruari  debeni vc  fupra  oftcnfum  fuit: 

Etin  lib.j.cap.10.  excmplo  lofiix,  qui  transRigx  aucem  loco  &  uumcro  ho- 

lufiurandum  a  Gabeonitis ,  fraude  &  ftium  habencur  did.L}.  §./.  ff.dtcapis. 

mendacio  cxtortum  ,  leniarat ,  oftcndic  mmut, 

fidem  etiam  pcrfidis  &■  fraudulentis  lcr-      Harrctico  fidem  (eruandam  cflc ,  ncc 

uandam.  padum  cum  eo  initum  violari  deberc,ve- 

Et  denique  quod  fidcs  hofti,a  priuaio  riflimum  cft:,  nam  fi  hciie  fiucs  hs^reticis 

eciam  data,icruari  dcbcar ,  euidcntinime  datuc&  padum  cum  ilhs  micur ,  ilhcice 

l^robai  L2i.ff.d«-iie^ot.geiL  viique  frangitiu'.  Atqui  cx  omnium  con- 

Czterum  accurate  hic  diftingucn-  remone,hcircfideshzreticisdatur:iUid- 

dumcftintcrdolum  limpUcemac  pcrfi-  te  proinde  frangitur. 
«bam :  dolo  fiquidcm  vti  in  hoftem  Uccc,       1.  Eft  prxccrca  &  cum  harrecicis  iunf- 

fidciioiidum  daca/ac^ue  hic  dolus  bouus  genau  c6muiuo,quQd  lus  pada  cuftodici- 

pLict« 
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placitaqucferuariprxcipir  t.udefaS.&L  rubiiciajit:atpa<Sb  dcrc  illicita&mho-  * 

i.de  (tnii.ptcun.  nclla  ac  Reipub.  dctrimetoCi  pacifci  cuin 

Nec  rellitit  nobis,  quodci ,  qui  fidem  illis  minsnc  licet,nec  padum  huiulmodi 

datam  non  fcruat ,  rides  leruari  non  dc-  (cruari  dcbcr ,  nonquiacum  btrone  ac 

bcat :  hxrctiais  vero  fidem  non  (eruei  pra^done  fitinitum^fcdquiaed  pcrfciji- 

Dco.  Ipfi  pcrinde  fides  data  (eruari  non  noncllum  &  illicitum ,  quod  nec  cum  a-  ' 

debcat.  lioquampracdone,inireliceret /./.^.«f 

Rc(p.  Coramittitur  enim  fallacia  x-  pntor.jf.dt  paS. 
quiuocationis  qiia:  latet  in  vocabulo  fi-       Nec  obrtat  quod  cum  intcrficere  li- 

dcs :  nam  in  maiori  fidcs  politica ,  (eu  fi-  ccat  prafdonem ,  multo  magis  liccat  ci- 

des  in  rebus  j-oliticis  ac  ciuilibus  data :  in  dcm  hdcm  datam  frangcrcpadfcaconuen 

airumptioncveroacdpitur^  fidcThco-  taviolarc,  cumplusfitmtcrficcre,quam 

logica  :  praeterea  maior  intelligcndacft  fidcm  fiangerc 
dccorantum  cui  fidcs  data  cft  violata,       Rc(p.  Argumentum  quippe  hoc  pLi- 

hic  non  tcnerur  eidem  qui  fidem  viola-  nca  feparans  procedit :  nec  vcrum  cft, 

iiit  hdc  il-ruarc :  at  non  propterea&alius  quod  quem  hcct  occidcrc  cidem  liccat 

quiuis  ob  fidemalij  violatam ,  pcrfido  fi-  padum  violarc  &  fideiii  datam  fi-angcrc : 

dcm  violare  potcft.'  cum  &  Icgitirao  hofti ,  cum  quo  bellum 

Qu.4j.      DcLATRONE  confirailitcr  du-  gcntur.quique  impunc  occidi potcft.fi- 

An  Utro-  bitari  {blet ,  annc  pa<ihim  cum  eo initum  dcs  data  leruandalit ,  vt  proxime  fiiit  o- 

w/y?ry?<i^*  ^cruarioporteat/  ftenfum,  Quin  ctiam  latronem  infidi- 

JrrNadA  ?        ^^"^  Bodijio  videtur  negatiua  tucn-  amcm,  lic  danum  hcct  occidcre  impu- 

;  da ,  pro  cuius  ctiam  defijnfionc  prodii-  nc,cum  quis  ahtcr  periculu  crtugcrc  noa 

cir  rationcs  prima  fi-onte  admodum Ipc-  potcft  ^.tnmiu.lnji.de L.AqmluL4j.ff.4dL 

dolas:  vcruntamcn  haut  (aas  pracgnan-  A<iutl  vided.c.j.q.is. 

tcs  ad  fimdamcnta  iuris  euidcntillima  c-      Quid  vero  fi  Latroni  fit  prccium  pro  Qu.  ^^j, 

I  ucrrenda.  cipitcpromidum, annc  huiufinodipro- ^lw^^^jg 

Etcnim  pridoni  dc  Ipolio  dcpofito  da  nufrio  cnt  oblcramda/'  CAfitt 
curdcpofitiadio/.i.§./ pr*d$.39.ff.depofiti       Nonvalcrc  ccnumcft:  tum  quiapa-  latroru 

Lji.^.i.eod.  &dc  commodato ,  adio  com-  dum  vi  &mctu  extortum  nuUius  cft  mo-  promij^S 

inodati  L64.ff.de ittdic.Li  S.ff.commoi.  &de  mcnii  L^j. %  jut pr*tor ff.de />4fl.Pa£him  vc-  fit  prtfiX 

(poliooppigncratoadiopigncratitiaizi  ro,quo  promjlumeftlatroniprocapitc 

S.2ffJepign.A3.  prcaum ,  vi  &  mctu  cxrortum  eft.  Nec 

Et  cum  nuUibi  intcrdis5him  fit  cum  oftlcitquoddiximus,  pa6tumabhoftc,vi 

prardonc  &  hrronc  paciici ,  ncc  v(piam  cxtortum.elTc  firruandura:nam  vis  quam 

padumcumcoinitum,  vtillidtum  re-  interthoftislegirimusholb,Iegitunacft, 

probetur,dicendum  eft,  licire  cumla-  aciurebclU  &gcntium  licita: vis  autein 

tronc  pacilci  qucmquc  pofle  &  pa<Slum  a pr.xdoiie  &:  latronc  ilJata ,  eft  illicita o- 

firru.ue  dcbcre.  mni  iure:  tumetbmquiatalepa<2um, 

Oblcruandum  tamen  eft ,  quod  cum  quo  prcdum  latroni  pro  capite  promi(^ 

larronibus  ac  prardonibus  fic  dcmum  va-  lum  cft ,  (aluri  &  vriliuri  ReipubL  mani- 

leat  p.idum ,  ll  lit  dc  rc  lidra  &  honefta ,  feftc  aduerlatur ,  cum  \xxc  cftlagitet,  vt 

ncc  in  cuiulquam  detrimentum  vcrgat :  praedp  propter  vim  fuaque  Lirrodnia m»- 

hoillenus  quippe  latroncs  non  confide-  le  mcritus ,  dignus  fit  non  qui  prarniium 

rantur  vt  latrones  &  pra^dones  ,  (cd  vt  maleficij  fui  accipiat ,  aut  luoco  augcatur, 

vici  boni,  co  quod  fc  lcgib.  &  magiftratui  vel  in  pcmiciera Keip.  aknir ,  fed porius 

qui 
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•  qui  cgeftate  publice  laboret  Lji.  ff.dtp9fi-  tum  fenundum  non  e^Ic ,  noluic  camcn 

tu  tum  quia  padum  hoc  eflet  contra  bo-  dux  rcUgioliilimus  a  fide  lcmel  data  5cftr 

nos  mores :  bonis  fiquidem  moribus  ad-  dcre  inito  ad  latum  vngucm  reccdcrc:  tie 

ucr&tur ,  pradoni ,  tan  quam  prxdoni ,  i  nquicn  s ,  Dtt  omnipotentit  quem faderu  tt- 

prcciumproptcr  metumacvim  ilbxam,  fitm  apptUMimm  tratundiam  ctere  vtdea- 

prxftarcadeoqi  fadofuovimillam&Li-  mur.  (^u^m  ^zi.mtci  <icnii\\ic  (aidiiix- 

trocinia  approbarc ,  latrones  ui  pernide  gis  Dcus  iralcarur,  cbriflimc  ollcndit  cx- 

Rcip.alerc ,  coflemqj  ad  ktrocmia  exer-  cmplum  regis  Scdccia:,  qui  cum  padlmn 

ccndaamplius  inuitarc.  xc  hrdus  ciun  Nibuchodonolare  mttutn 

Ncc  puto  huiuiinodi  padbum ,  accc-  vioLiirct,iion  (olum  ob  id  a  Dco  pcr  Pro- 

dente  iureiurando  ftabiUri  &  confirmari  phetam  grauitcr  repcchcnliis  ,  lcd  etiam 

vt  mox  generatim  de  ommbus  padis,  le-  capciuitatc  Babyloiiica  pumtus  fuir. 

gibus ,  honcftati  ac  bonis  monbus  con-  ibuLi7.v./f. 

trarijs,  dicemus.  Sed  annc  cum  inHdeli  hofte  paci(ci  ac  ^^- 

iltt.B.        Dcrc  porroquauis  tam  pubhcaquam  foedus  uuri  polEc,  maximc  controucrti-  ^"■'•'^ 

{)riuata  pacilci  hccre,  padumquc  fadum  cur:  nccdcfunt  qui  hoc  llmpliccr  ncgent:  tt^ffihoffe 

cruari debere, ait  Author  nofter:  vndc  fcdcontrariaamrmanciumopmjoverior '"M'' 

principcmcxpadbonon  lolum  cum  ho-  mihi  vidctur.  panfn  ac 

ftcdc  rc  publica  mito  ,  ied  ctiam  cum      SieniminfidcIilicetmiIitarc,modo  iu-/*''''^ 

quouis  priuato  de  re  priuata  fa«fio,  effica-  fta  fubfit  bclli  rario ,  cur  no  polfet  inHdc- 

citerobligari&adobfctiuudumilludtc-  lisvicillimcotrainfidelc  auxiliii  uifiJelis 

ncri,  concludir.  unplorarc:atqui  prius  cofirmarD.  Ambr. 

Et  quod  ad  padlum  principis  cum  ho-  (.^^..cauft  /j.p.j.luiijnus,mc[\i\ci\b  Impcni- 

fteinitum  attinct  \  quod  fit  validum  6c  tot,quaui/ejfet  Apojiata,  babuittamen  fuhfe 

principcm  obligci  fupra  ftiit  oftcnlum ;  Chrijiianos  nulttes,  quib'*  cudtctbat,pToihttite 

Non  lolum  cx  eo,  quod  cum  hoilc  lic  iu-  armA m  Cbrijlunos ,  tunc  cognoftlunt  Impe- 

rilgentium  commnnxo  .,  Lfm.ff.de  Itgat.  ratortmcali.  Oiiocircafxdutcuni  infidclibut 

quod  iulgctium  pa£b  fulbnct  d.Li.depad.  tnireprobibitum  tU. 
L I.  dt  conjlituta  ptcunia.  Scd  ctiam  quii       Quam  fcntcntiam  confirmant  etiam 

gcneraliscft  rc^gula,  quod arquiuri  natu-  cxcmpla  Sanclotum  propc  infinita,qui 

rah  nil  nugis  m  conucnicns ,  qium  pa-  opc  infidelium  vn  funt  adua fus  infidclcs 

dlalcruari  d.  L  i.  a  qua  rcgula  padum  accuminfidcUbusfocdcra  pcrcullcrunt: 

hocprincipis,cumhoftcpaciiccntis,non  fic  enim  Abraham  fccdus  inijtcum  infi- 

cxcipitur.  dehbusrcgibusEshol^i:  Ancr  (^tntf^-^-. 

Accedit quod cum ducibus bcUi dc rc  v.ij.  idem  Abr.ili.un  cum  Abunclcdio 
pubhca  liceatcum  hoftc  padlci Gtntf.u.  loluccum  Gabeonitis.  lofutf. 
foct.  ratio  nulla fit ,  qux  prohibcat  prin-  Dauid cum  rcgc  Pliihftinorum  i  Sam.2y, 
dpcm  cfficaciter  cum  hoftc  padlci,  cum  S.ilomon  cum  Pharaonc  j-  Rcg-i'  ludas 
maiorfitipfius  principisdcbcUo  dcque  MaciabcuscumRonunis Si- 
rc&rvcihtatcpuDlica  ftatuendi  potcilas,  mon  Saccrdos  cum  SpartanisiSc  Roma- 
quam  duds  belli.  nis  i.Macab.14. 

Ecinfuperhofti  fidcm  lcruari  dcbere       Quje  excmpb  lan<fionun  Pacriarch.i- 
fuo  exemplo  docuit  lofua  dux  Ifiatilica-   rum  8c  Rcgum  lacis  doccrc  vidcntur:  ioc- 
rum,luc  cnmi  cum  a  Gabconiris  firaude    dera  legitima ,  cum  infidc^ibus  pcrculla, 
circumiicntus ,  fbcdus  fcalfct ,  quamuis    Dco  minime  difphccre. 
non  dccilcut  t^ui  contendctct  fcedusmi-       Qupd  tamcn  ita  proccdcre  puto  ,  li 
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bellum  contra  infidelem  fit  furcepcum :  los ,  quos  Deus  cxirio  deftinarat  8c  &• 

mm  contra  fidelem  inhdelis  auxilio  8c  fecic  tcrn  dclcrc  dccreuerat ;  id  quod' 

ojie  vri  mimmc  licct :  fi  enim  Paulus  nos  &tis  euincunt  cxempla  piorum  &  Un- 

porius  vultdamnum&in>uriaspati,qiu  donim  Rcgum  ,  qui  fub  vctcri  Tefla- 

vt  tnbuiulia  infidcliuiTV  adeamus  vbi  mento.quoccmporc  lcxiftaadhucvigc* 

cnmfratabus  litigemusiquanto  nnnus  bat,  cum  infideiibus  f(xdcra  pcrculU;- 

liccbit  pr^fidio  impiorum  vri  ,  quo  ab  runt. 

ali|s  Chriftianis ,  qui  nos  iiuuftc  prc-  Attcndendum  in(upcreft,ex  cuenttt 

munt ,  eripiamur  :  atqui  huc  peninct  non  (cmpcrdcfiicloeflciudic.uidum:& 

excmplum  Afix  rcgis  Inda ,  qui  cum  mi-  ideo ,  ccli  focdcra  cum  infidclibus  cucn.- 

lillcc  aurum>&argentumadBcnadac  rc-  ttmi  aliquando  fortiantur  miiius  opra- 

gcm  Syrix ,  vt  bcllum  concra  rcgan  ll^  tttm  ,  non  tamen  ptoptcrea  illiciia  auc 

cacl  mouerct,afquc  lccum  focdui  uiirct  prohibiu  clTc,  quu<5c  focdcra  ciun  pijs^ 

zJ^tg.is.v.iS.  grauitcr  fiiit  a  Dco  ob  id  rc-  ac  fideUbus  inica,malum  fepc  ibrnuutur 

prchenfus.2..Prfr4/t^./^.i'.7-  Diftinguen-  exitum; 

dum  prxtcrca  cft  inter  padum  &  racdus,  Poftremo  ctfi  nonnulla  incommodi 

reli^ionem  concerncns  &  inter  fccdus  (ecum  trahant  fccdcra  cum  infidclibus. 

dcrcPolicicaacqucadftatumRcip.  pcr-  inita  ;  pcriculum  vidclicct  (cdu^onis 

rincncc,  vr  prius  iftud  illicitums  poftc-  &occalioncmmutandacrcUgionis:noir 

riusvcro  fitlicitum  ,quatenusnonfitin  camen  proptcr  ca  fimplicitcr  illicita  e- 

fraudcm  fidci  &  religionis.  Nam  cum  rant  talia  ftrdcra  :  nam  conucrfario  , 

infidchbus  nnlla  dcbcc  Chriftianis  ctle  cum  increduhs  cadcm  habct  inconi- 

rdigionis , culcus & ftudioruin  acquc  o-  moda,  ncc  tamcu  idco  inrcrdicituraut. 

pcrum  ,  cum  tuangeh|  conwcrlationc  improbatur  ,  led  apcrtc  conccditur,  vt 

pugnancium,  communio :  in  ccbu&ca-  fiipra  fiut  demonftramm.  Cauce.prt>- 

men  cxccmis  &  pohcicis  eonucri.irio  indc  cum  infidchbus  conucr/andumnc 

cum  incrcduhs  neqiuquam  elt  ilht.i:a;  ab  ilhs  fcducamur  ,  fcd  vt  lUi  a  nobis 

adco  vt  ctum  ad  cam  fiddifs  adhorcctur  conuenautur.  Vidc,  in 4.  ttd^At.  (*f.  2. 

Apoftolus  >.Corinthjo.v<r.27.  Stquuv»C4X  f.^..  . 

it^dtl!um,qui(quui  appgnitur  v<fbu  tdftt^ni-  Princepspcrrocum  priuato.veletiam^^  ^ 

hil  inttrrogjnttf  proprrr  tonfiitntum.  Stc  fhbdito  pacilccndo  obligatur  firmucr,  fti^ 

tamcn  cum  infidchbus  conucrlandum  nonminusatqipriiiatusqiriuis.  ^r^lj  ^ 

vt  fide  &  monbus  cos  non  lcqutmur,  Etcnimcommutatiualuititu.quac  in-'*^^? 

ncc  impicraris  iugiim ,  vcl  in  dodtrin* ,  contra^bbus  &  padis  dominatar,rerum 

vclinraoribus  cumipfis  ducanttts  ,  fcd  duntaxat,  nonpcrfbnarum  rationeiH& '^f" 

potius ,  cxemplo  Chrii^occalioncm  u-  rcfpc(Shmi  habctWefcnbecr» pardtitijf. 

ptcmus  pia  noftra  conucdatione  ipfos'  i<i«/?/r.d^/w.proindeexcontra(iHbus& ^^*' 

conacrtcndi.  conucncionibus  nonahccrprinccps,atq^ 

Nocaudum  cciamcft,qnodiuina  ifta  priuatus obligacur. 

denoii  ineuiuliB  com^nhdchbus  fawlc-  i.  Dcin^c  p6ba  &  conucnriones 

ribus  Icx  Exod.  j4J>eut.7.  non  fitmora-  fiinc  iuri^aicium  L7.  friuc.ff.de  f4^.  ca- 

hs  nec  nacurahs,  ncc  vniucrialtf ,  fcd  po-  quc  fcruari  &  cuftodiri  prxdpic  ius  nara- 

hricA  folum  &ad  populum  duntaxat  H-  ralc  U.ff.dittttil.&  l.t.ff.deiufiit.&imt, 

tachticum  rcftridbi ,  dcindc  ncc  ad  o-  Atqui  hoc  iurc  omncs  homincs  teae»^ 

mncs  infidelcs  lcx  ifta  perrinuii,fcd  ad  tur  /.  omner  popuk.  ff.  de  iuilit.  &  «»« 

Cfaaiuuxoy  (alicm  acquc  ad  cos  popu-  ncc  ■»  quoad  lUud ^ .  vlk  cft inta.^bomb. 
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^nci  (lifrercnna  S-    l*tiiitut.  <U  iur.  tuaur.  Nam  ex  cootradu  defuiv^ ,  (iiper  re 

^ent.  &CtmL  &  radone  cius  pnnccps  aliqiuruapriiuu&lan)ilianmuo,obii- 

jion  conlideratur  ,  vt  princeps  ,  ied  gaturdunt.ixat,  qui  ha:rcs  deftindto  cx- 

vt  homo  ,  cidcmque  non  dorninatur  ,  iftit  L^.^  herts.ff.dtobltgM.  &  a£l.%  htres.h 

fed  lubiedus  e(l  vr  ilijdin  difffutat.  /.  deihltgat.qiuquAfiextontraR.njifc.  acliic- 

Jbeji  6.  ctiVoi  regni  non  cft  dcfun<iti  rcgis  Sc  An- 

Nonicitur  ad  rcm  fedt,  quodprin-  teccllbnsfuihcrcsccumdiucrliflimaiint 

ceps  lcgibus  fit  (blutus :  nam  hoc  de  legi-  hcredicatcm  adire  fic  fucccdcrc  m  rcgno: 

tus  mere  ciuilibus  ac  pofitiuis  incelli'  aditio  (iqmdem  hereditatis  priuatum  dc- 

^gcndum,  non  vero  dc  lcgibus  naturalib.  fiincH  patnmoniuni  concernit:  fiicccflio 

accipiendum.  At  p.i6bum  lcruare  lubet ,  vcroh.Tcnon  iplius  patrimonimn  ,  (ed 

nonlexahquameiedulhstiedlex  natu-  regnuraatquelmptriumipedbt.  Igitur 

jralis.  cumfucccllbr  regni,  quoad  bonaante- 

Qupd  autcm  didtur  conttadlus  prin-  cclloris  patrimonialia ,  uon  h.ibcat  cau- 

dpislcxcire,  idquomodo  fit  accipicn-  Gunabantcccirorc,  non  potellciusno- 

dum  (upra  quoque  oftenfum  fmt  m  di^.  mine  grauari  LtA  eo.C.  de  fidetcontm.L  ji  .ff. 

ihefi  L  depignor. 

'     Maltoverominusobftat,quodexple  Cxterumcontra£hisdebonisfilcalib, 

nitudincpoceftacis  princcps  pollit  fubdi-  fiue  Imperi|  abantccedore  initos  fuccel- 

tis  ius  fiium,etiam  nne  caula,  aufcrrc  arg.  (br  rcgni  liuruare  &cuftodirc  dcbcc. 

^./ed&quodpriHfipi  lnfi.de  tur.Ndt.Gent.&  Siquidem  qui  contra£his  de  relinpen} 

CmiL  nam  ncchocica  fimphcicer  admic-  publica&nomuie  Imperij  ac  prmapatm 

teudamclTe,luprafiiicdemonib:atumin  abeoHuncs  qui  Imperio  prarcft,  non  m 

dijp.uhefi  s.itt.H.  pcrlbnara,led  in  rcm  concepn  incelligun 

Ec  lanc ,  cum  Princcps  ne  quidem  cx  tar:ac  proindc, vt  Impcrimn  no  moritur» 

plciutudine  poteftatis  relcindcre  valeac  icaquoquecontra(^us  ifti  cum  principe 

contrailum&padhuuinitum  apriua-ro  contrahentc  non  euanelcunc. 

cum  priuaco  ,  cx  quo  hic  illi  ooligacus  Maxune  cum ,  vc  cicgancet  aic  Auior 

fmi  Lj.Cde  refiiHd.vendit.  mulco  minus  nofter,Iraperiura  pcr  pnncipem  contra- 

poterit,  vipotcftatisilhusab(bIut;,Prin-  xille  cenleatur  ,  quoricns  nomme  Rei- 

ccps  coutra^him  ,exquoip(e  obligatus  pubhcxPrinceps  contrahit;  adeoque  i- 

fiiit.refcindcrc.  pfum  impcrium  ex  huiufinodi  concrai5hi 

49-     Ec  denique  quod  Princeps ,  fiue  tilcus  obhgacur  &conlcquenccr  is  quoq;  qui  in 

^        inconcradibusvtatur  iure  priuaci,  cui-  impcrium  fuccedir. 

cepstxan  dcQcerpxobanc  LSinfine  ffidecoudtt. &L  Hoccamcn  cumiftarcftridione  acci- 

tecefforu  ^.ff.  de  aUmeat.  &  cib.L6.ffde  iure  fifit  cap.  pi  debct ,  vc  quod  pa<^kura  iplc  Princeps 

/miitra-  i,dtprol/at.  hmcquacftio  fuboricurvalde  rcuocarc&relcindcrepotuiircrjidcmul- 

&  incricaca ,  vtrum  ex  prindpis  to  magis  a  iiicccftbrc  rctradlari  qucat :  at- 

Xier.'      antece(Ibris  pado  &  contradu  obligc-  quircuocarc  poteft  Princeps  pachim,  q» 

turprinceps  luccdIor&  ad  iraplendum  admanifcftumlmperij  dctrimcntum  ac 

cum  cogi  pollit .''  pr.Tiudu:ium  perrinct,qu.ilcs  funt  immo 

Mihi  videcitr  difbnguendura  cum  diCTdonarioncsiitcmqjpackadcalicnan 

Auchore  nollro  ,  ica  vt  contradlus  ,  ^  dis&transferendislmpen)  faciilcacibus, 

prinapc  dc  rcbus  fuis  patnmoniahbus  culmpcratorisofficiunonlic  diminuere 

mitus,  fuccellbrcm principis  non  obli-  ledaugerepotiusImperiu,iIludq,provi- 

get.  cih  iocupIecarc,prouc  alibi  docunnus. 
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•  Nccad  rera  facic ,  quod  pnnccps  luc-    vos hsbtre  ^Sittum,  mqiuewtra  bonos m»- 
.cv^bcancecctlbrisfi^leges  mucare poffic    res  de  fiuttfim  fmm*  mttrfefiu  fwt fU- 
& /t;f,fidt.l^.  leitnr  moko   piUari$,mmlf^(hmtBitmH  §immqm€m' 

nu^s  contraiium&pada,aDip^^inita,    rra bonos  mms vel m padtim,vel m /rygfarfj» 
.reuoc.ucqiicat:  Refp.  N.im  pnmc.  non  nemdedHCtmtitr,nHUiusfimmomentu 
.ccmerc,  ncc  foaie  njutaic  6c  abrogare       Hincquoq;  Vljpianusibcicracem  eam 

momcnn  elle  pronondat ,  in 
tomnis  mucacio  prarlcrtim  lcgum fir pcri-    amxn  res  curpitcr  &  maleficio  quarfira , 
.culoridima:  (cd  ita  demum  (i  manifcfb    rucrit  dcdudVa  ,  qttoi  autem  exfitrto  rtl  . 
.ReipubL  fl^ccc  vuiicas,  vellummapo-    ex  4I10  mMefitw  qutfitum  eU  m  fetietdtem 
ftaletnccselwat..  mn^wtmmiiferripJkm  tB  iA' 

Deindedtna&tadoeftlegiiiiidopciO'  Sorum  turpk^  Ofmfiak  tmimmm  tSFL- 
.ttafiuum  inpropofito:  nam  cum  ant&-  jj.f.profocio. 

.cellbr  lcgtbus  alelaasnontucnc  adftri*  '  BLacio  auccm  hoius  hxc  el^  quod  rei 
Mm ,  (edilbnim  pro- vtfliiaie  Re^  mu-  impo(I9)iiys  nulla  (it  obligacio.  §.  imptfii' 
.tandarum  ius  &  poceftttem.  hamieric,    btlulJtmmU.flipul4t.  acquiFadum.quod 

conicquenscft-nccniccclTbrcraica  obli-    bonismonbuN ,  honeftan  atqnc  Icfihus 
.ganlcgibus  .uueccliorK,vcjlbnimmu-    repugnatproimpo(Jibilihab,tur/.  j./.i/e  • 
.tandarum  potellacera  non  habcac ,  fi  vti-    (?ii./n/2!.proindc  euis  nuUaerit  obiigatio. 
litas  Rcipub.  flagita..  £x  pado  vero  ita      Hinc  quoquc  cxprcfle  Bnecor  in edi*  • 
.  anteccHocoblieatusfuitjVtabeorcccdc-    Oic\  ifta  pa^ka  ll-  fcrnaturmn  polliccrur, 
re, inuitoaIrv'^<,nuin pi  iticiit, i(.a  oblcr-    quarlcgibu*;  non  icpu^nerr  l.7%.7.f.de 
■uarciiiud  (S:  iiuuoiauiluk.1  culiodicc  ne-  -^M^.mdcqil^auius:  Pjctj.qnxturpcmcMt- 
(cftuiiihabiierit .  fimtm^mm^mbttififsmfimmfintidgm,. 
titXZ.  .   Dcre priti.ua  priaacosiiiter  fe(e  pad-   ftlihmrunfHifi  fiterit ,  nuUius  momcnti . 
/ci,&pacilccndocflicacitcroHigari  pof^  cncpronunciat/..?7.^.*.if^<^f^<<^. 
(e,  duoiunx non  ell ,  ii  modo  res  caiis  lic ,       Ncc  refragatur  quod  de  furco  paciici  - 
■jquarinnaftea  dedudpoffit,  nccquo  -litfeat L?.^./^ inftteff.de fdQ.  nam  nofi 
niiHusdeduatat.hotteftas  abAecacqnc  dcfuno  faciendo,fed  deftiRofadopa' 
jjj^    irapcdi.ir.  cifciillicpcnnirrinir ,  licur  criam  dc  cri- 

AtT-)  nlu     Hincpa»ita, qiubus  turpc  quippiam ,    rauibus  pubhcis  capicahbus lam admti- 
dere  tur      inhoneftiim  legibulque  prohiDitnm   (is  ac  pcrpecracis  paAioadnrittitar  in  LO. . 
^•^^^&iiiicicum/a^}mipromtiIumeft,ie^  cJetr*n/aS.. 

Mtfid  £f  "^''"^^bcnt.nccprovril-biiSjliedpBonill-       Nonrcfi:agattircriam/..?7§..?.i(f<'o(/.r/f. . 

iate^^ atque in  fe»5lis habcnnir. ,  in  qua dicitur  padum  ne dcpofiti  ng.uuc 

fig£ffgff     lucnim  dc lhpularionibus(qua:,quo-    valcre,ctlircuetaacviipla,padumdedo  - 
adhoccandemfnmpafKsrariftBemfaa-  lononpcsftandoikfiAamitf./. 
bcnc )  (cribic  ICcus  Vlpianus  m  L26.ff.de       Ri.Eccnim  expreffiroenrio  doH  inurile  • 
Verbor.»bttg4i.Geiur4liternoitimusturpesfit-    rcviair  padlum , non  exprcfia  non  itcm: 
fuUtuneinullim  effe  mMUJUu  Eciuilmu-    cxprciia  iiquidcm  noccnt.non  cxpreila  . 
aus  in      It^  4e  mmLfiifdtt. . QtK>d   non nocent  Lexprtff4i9.f.dereg.im. 
Oi[piexcaalaprominiunefl,velurifi<|iiiis  •      Acccditquod  inrerfic',vtrampatel!n  - 
homicidium  vel  lacrilcgiiim fe fefturam    ifiud ne depoSti4^4t«r fvLCtitin inirio  con- 
proraiccat»  non  valec.  ctadtus  inccrpolictmt ,  an  vcro  in  fine  *  vt 

ItemqoeDiodec.  &MBim.in  L^  c  ftlo/cafiinnUiusiiKipnenrifit,  quiaddnm 
miuUSMmkiaxpaiuotiiiilh^  iutttcfiqiiipaAoicmitriiiO]iii^celpidac: 

•hoc^ 
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Koc  vcro  cadi  fiibfiftar,  quia  non  ta.m  lationcm;hxciiointem:vcrumhaiicy£-  ^ 

dolus,  quam  aiflio  uoH  cft  rcmilla.  myhus  Fcrrcttiis  reiicit,  quia  nihil  mtci- 

N6aducriaturinrupcr/./;4.jf</f  Ffri.  fitinrcrcxprclljm  &  racitam  turpitudi-  " 

eW/^jr.!nquaftipularioifta,qua:ibidcm  ncm.  Dcfcnditur  autca  Doncllo&Gi- 

dicitur  non  fccundum  bonos  mores  cl-  phanio:quia  non  potcft  proprie  dici  tur- 

(c,noncftip(biurcnulla,(edcxceptione  pis  ftipulatio,  qua;  cxprclle  nihilcurpe 

doli  mali  infi^ngitur.  coiitinct.Vidc  in  d.  traii  c.s.q  io.vl/iplurx. 

Refp.  Obfcruandum  cnim  cft ,  quod       Illis  padis ,  qui  vt  turpes,  non  oblcr- 

ftipulatio ,  dc  qua  illic  agitur,  no  fit  dirc-  uanrur ,  non  immcrito  aimumcrarur  pa-  ^,,  paiiu 

6to  inhoncfta  vcl  bonis  morib.  cotraria,  dkio  intcr  aduocatu     clicntcm  dc  quo-  ^,,^^^ 

quiapcrea  neminicontrahcndiautnon  tabrisJia:cn.vtturpis,acbonis  moribus  ffgtjti<& 

contrahcndi  hbcrtas  dire6l6  adimitur.  contraria,improbitutin/.5/jfirfr^rfr?..v«  di^f^tf^ 

Non  ipfis  ftipoilanribus  fiue  contr.i-  prusquidemfrorogarelitiganuhontjiumtfty  ^jifjf 

hcnribus ,  quia  de  fuo  matrimonio  non  pACtfiiautem^  xt  non quMtttas  eo  nomme ex-  g,(gf^  /i. 

pacifcuntur:nccillorum,dcquorum  nu-  penja,  cumvfuritltcitu  reftttuatur,  fedpars  j.yj> 

ptiisagitur.quiaftipulatio  intcrahosin-  dimidtaeius,quodex(4hudatueriT,noliiet^ 
tcrpohta  hos  no  obhgat,  ncc  quicqua  il-       Cuius  lcgis  hic  cft  fcnfiis,  Procurato- 

lispra:iudicatur:  veruobliqueftipukrio  rcmvcl  Aduocatum  chentis  fiii  autdo- 

hucpertinet.vr  illisquodamodo  hbertas  miui ,  htig.antis  nominc  fumptus  dc  fuo 

contrahcndi  adimatur  dc  quoru  matri-  iii  litcm  crogare ,  h.  c.  numer.ire,eolque 

monio  agitur,  ga  metuct  libcri  aut  parc-  fumptus  vna  cum  vfiiris  liciris  fibi  rcfti- 

tu  ininas ,  aut  nc  illim panam incidant.  rui ftipulari  velpacifcipollc.  Qupd fi  ve- 

Non  dcniquc  rcpii^naz  l.ptn.ff  de  con-  ro  partcdimidiacius ,  q>  ex  ca  litedatu  e- 

dUl.  obturpam  caufm ,  vbi  is,  qui  id  quod  rit,  padhis  fuerit, padu  ccnieri iniquum. 
cx  turpi  caula  prominum  eft,  cxigit,  doh       Idcmqueconnrmaturin  ifiquis.s.C.  <■ 

mali cxccprione  repelh  dicitur.  de poftu!andi2o.C.de madatd.iij.  C.  de pro- 

Refpondet  cnim  ad  hanc  obiciSbionc  curat.i6.%  hn  ff.mandati. 
Giph.inius  &  Fcrrcttus,diftinguedii  cfie       Et  lanc  r.itio,ob  qua  huiufmodip.a<flu 

mtcr  turpitudincgrauiorc  &  lcuiore,fic,  "on  valet,hxceft,  q>  Procur.xtor  lcu  Ad- 

vrquncpadioilb  grauiori  laborat turpi-  uocitus,quiluclcge&:c6ditioneadcau 

tudine  ea  fitipfo  iurc  nulla:qu;E  vcro  mi-  fam  agcndaacccdit ,  fipadio  ci  lenutur, 

norc  turpitudmc  c6tinet,iplb  lure  fiibfi-  fpc  maiorib  lucri,  quidvis  faClur'  iit,quo 

ftat ,  fed  doh  cxccpuonc  iimrmctur.  aducrlariu  vincatiadcoqjpa«5lio  huiulmo 

Probarurhqcdiftindioprimopcr/.  /.  di  caufidicis  calumolc  htigadi  occafionc 

^  4  ff-dedoh,\h\^\c\i\\i,  n fpcculatioa-  pra:bcat&i!s.irrib.acftrophisvcritatcm 

dcoturpis  fit,\t  excancmodaturusfit.i-  oppugnadi,qu.is  homincsmforoacliti- 

dtionc.  Qup  lubmdicatur  ftipubtioncm  bus  triti,vt  Plin.ait,  vcl  iiolciitcs  cdilciit.  ' 
mtcrdu  non  itaturpccirc.vrexcadene-  Scdhuicobiicitui,quodcuminvtrac]j 

getura£lio,vtfifiniphado!oquisindu-  partcmparratiofiibcftdubij  cucntus,  /i 

catur  ad  cotrahcndujdcindeconfirmatur  in  illuin  eueiitum  fi.u  pa£tio,neua'r  l^di 

lijcc diftindho cxinde ,  q> in  omnibus  lo-  celcatur /./  Cde patt.iii.Cdetrafa£i.AtcY.\\ 

cis ,  in  quibus  padlio  dicitur  ob  turpitu-  litis  cuentus  lempcr  dubius  &  mccrtus 

dmcm  nulla,agiturdcgrauinirpitudinc,  cd  ii.ff.de tranfiUl.i^j  ^.i.ff.dicodtH  indtb. 

vtdc  homicidio,.'idultcrio,ftirto,  &c.  ^^'^'^  tafiicile  cll,  vt  p.itH  dcquotahtis, 

Diftinguitur  pntcrca  intcr  rurpi tudi-  a  procuratorc  Kiclum.ei  noccat,quam  vt 

tuk-xprellAm&iaatajViilkviueiftipu-  illiprofit.  Quid  cnimfihsamillafiicrit, 

Ecc  <  &- 
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<ttorfiom,qu5legcs  improbanc,occifio  fcexiftimo,rw[uide  magi/tratui,Dci  mini 

^recur.  Qujn  ena  mctucret  igrotus.ni  ftto&  lcgibus,ordiuark>ni  diumx,f./ '.rfi/ 

allentiret  mcdico  moreq,  gcrerct  Sc  po-  Romau.  ccpugnant ,  6c  idco  propter  con- 

ftulati  inicjuum  ctia  lalariu  prqftarctjipfe  fcicntiim  obllruari  non  polfunt  dt.i^» 
nicdicus  malis  vtcrctuc  pharnuas.  Ac  NccadmittendumccnleoiftaCanoni- 

huuifmodi paib,  mccu  cxcorca,  impro-  ftacum diftiivftionem.quaaiiint.iuliuia- 

bant  legcs  noftri  i/y.  C.de rranfiiii,  dum clfc  feruan Jum ,  non  vcro  adun\  i- 

Et  hoc  ctiam  lans  confir^nan  vidctur  ftum  Ulicitum  &  illcgifu«u  conHalid.m.  , 
Ifimtdittu  s.f.deextratrJ.  cogna.  incjii.iui       Qupmodo  enim  ficripoteft»vt  valcac 

ha:cverbaVlp.fcribii;SimcdicLiscuicu-  iuranieiiium>ncctamcnlu(bneaturact' 

cados  fuos  oculos,  qui  eis  laborabac,  c6-  iftc,  lupcr quo  conualidanda  intcrpoficu 

miicrac ,  pcriculum  amitiendorum-coru  56mramciuum.'autquomodo  aitus  ifte 

per  aducrla  medicamenta  infcrendo  co-  nullus  clle  potcft;vt  non  etiam  iuramcn- 

puhc,vt  ci  poflclTioncs  iuas  contrafidem  tum  nullum  fit  acquc  inuahdum.  Sed  dc 

bonamxgervendcrct  :  inciuile  fadhim  hac  quacftione  mcinini  me  duallcinfra- 

prxles  prouincia:  cocrceac ,  rcmque  re-  in  dijput.  11.  tbifi.. 
liicut  iuoeac. 

Eodcmquc  percincci/!rf  AMfr/f.Carf,  KI.S0LV110    T  H  £  S  1  S- 
ieprofeffor&  mcdun,  vbi  Imperac.V.alcn-  OSdUd. 
i\n.S<.V3\Qns,Meduof,m^\\x\\in\.ifMtmur 

actiperequaftniofferuntproobfequ^SjMncd  p  Adis  illegicimis  annumeracur  quo-  P^' 

ftf/ pertcbtantes  pro falute  frromtttunt.  X  quc  illud  quod  fit  fupet  flicura  viuc-  ^ii^  ^^* ' 

Ecquanqua  non  dcfinc  quiconfticu-  tiihccedicace^&prii-noquidcrapadum  ^""'^ 

uonemiftamreftringendacxifti^menr.id  huiufmodi  inrcrponacur  de  hcrcditatc 

mcdicum ,  cui  laL-irium  c  pubhco  confti-  iHuis  cum  quo  padbum  illud  initur ,  non  ""^ 

mram  cft ,  vt  qua;  cxprcirc  de  Archiatris  valcrc  iftud certiinmum  cft.  eefiMtt-. 
concepta  fit:  ratio  tamcn,qua  n:tKur,c6-       Idq;  latis  arguit  tcxtm  in  Lij.CjUpaB. 

ftitucio ,  gencralis  oft  acquc  huiulmodi  ^lj.c  de  coUat.\'h\  Impp.  P4flS,inqumt,  ^**  ^'"^ , 

«rftridionem  refpuit,  qt^ddotalunftrununto  compehtnfumefi.  vt  /'"«"fr f*^ 

Non  cquidc  m  infidor  quin  valeat  pa-  fi p^ttr  ytta fitrt^tretur,ex  aqua porttont  qua 

<lhim,  fiiuftum&  modcratum lalarium  nubebateumfratreberespatriifia  ejfet,  ntqi^ 

non  excedat:tunc  cnim  ratio  prohibitio-  vUam  tbltgattonem  contraherc ,  ncque  liltr- 

nis  huiulmodi apcnc  dcficic.  tattm  ttjljmenti  fatitndt  mulitr»  patri  fp-- 

Sicuc  &  ninc  padhim  lliftinecuc,  qua-  tuaauferrei 

do  poft  recupcratam  finiaccm  incerpo-  £c  in  / 6i.ff.dev€rb.oblig.StipuUttOt\r\c\\x\U- 

nicur,  quo  ccmpore  mcdicus  non  Iblum  \Gaxi,hs>c  modoconcepta ,  fihtreiem  me  non 

doiuca& honoraria  ab  a:gro  liciceacci-  ftcerit^raatum darejpondesf  inutiiuefi-.qui^' 

pic,imo  ccLim  exigic,cum  iniquum  forec  contra  bonos  morts efi  hac  fiipulatio. 
ipfum  cogi  gracis  curarei  Ec ^c  iddrco  cft  cotra  bonos  mores, 

Jjt.  D&     J llutl  gcneraliter  tencndura ,  padbi  il-  quia  inducit  votiialter ius.mortis,&  pr^- 

£.         legitimaadco  nullius  elTc  momcnti,  vt  becoccafionem  infidiandi  vitxaltcrius,. 

Qu.  j4,  ncc pcr  iuiiunuidum confirmcntur; idq;  cupiet cnim,  qui{ei>onaxcno  habituru 

^V4i^4r  nololuinin/./.^  i^.^</!r/>4^.fcdeciamin  cftcldtillumdccederecie  cuiusbonisa^ 

pa3uille  Lii2.^.fin.dtUgat.&l.j.C.delegtb.  dilerte  gitur,  vtcocelcriusbonispotiatur,atq; 

gfttmum  lancirurac  conftituitur:  ncc  nuiufinodi  ctiam  vitx  cius  inlidiari  magis  audebic. 

turatu  iurainaiu  boui  coioccu  obieruah  poi^  duni  ic  id  lecure  ivtohii  poilc  incciliget 
^trf  iiHuic^ 
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2.  Huicacccdit  &  iftaratioquodhc-  Vcruntamenhqcdiftindiohiicpknc 
rcditates  pa£tis  dan  nequeant  Ug.  4.  cJe  accomodari  non  potcft :  tum  quiapaftu 
inut.ftipuUt.  L  hereditas  C.  depail.  comenr.  hoc ,  de  quo  agimus ,  naturali  iure  lurpc 
Ar  pactisdarctur  hereditates,  fi  ex  padto  eft,&  bonis  moribus  contrariij,  vt  quod 
huuirmodi  defundo  fuccederetur.  occalionem  prxbeat  contra  naturalc  le- 

3.  Libcrtasinfupertcftatihacpadtio--  gempeccandi&dilinqucndi,  exoptondi 
nc  hommi  Hbcro adimcreturi./!.//.dr  d.1.  vidchcct  Sc captandi  mortem alterius,ac 
j.  Atomnisconucntio,  qua  hbertaste-  reucrentiam  patemam  pictatemq;  iurc 
ftandi  vcl  aufcrrur.vcl  rcllringitur,in  iu-  naturah  ac  diuino  pra;ceptam ,  violandu 
re  noftro  improbatiir.  tum  ctia  quia  quod  conrra  inftitumm  ci- 

4.  Turpis  dcniqi  cft  ifta  pa£tio  qux  uileeft,c6fcientiamla:dit,cunugiftratui 
rcpugnat  rcucrctix  £t  honori,  qucm  na-  &  bonis  legibus  ciuihbus  repugnas  gra- 
tura  hbcri  dcbct  parentib.  Si  n.nlius  fpc-  uillimc  coiacntiam  violet  cj^.  adRomM. 
rabit  ic  inuito  patre ,  hercditatc  hibitu-  vndc  Canonilbr  conicicntix  hic  confiil- 
rum,multa  omcia  pr^tcrmittit  tum  crga  turi,  grauiflimc  confcicntiam  Iqdunt :  tu 

fiaire ,  tum  crga  fratrcs  ahofq;,qui  ad  vo-  dcniq-,  quia  cap.  Hon  efi  obligAtoriuni.  deR. 

untatc  patris  pertincriad  qua: alacriores  lur.  in xf.gencralc  cft,nec  uuer  id,quod 

logc  circiu  liberi,quo  ludiau  patns  pro-  contrariatur  bonis  moribus  iuris  Cano- 

uocucnt ,  ncc  voluntatc  eius  alieiurcnt.  nici,  &  quod  bonis  moribus  iuris  auilis 

Ncc  vero  idcm  in  teftamctis  obtmet.  cftcoiuiarium,diftinguit. 
Nam  fi  ccftator  intclligat  aducrs'  lc  quid       Non  obicar  quod  quicquid  ftaturo  in- 

moliri  hcredcm,  potcft  voluntarcm  duci  &  rcpeti  potcft,jd  quoq;  luramtco 

quouis temporc mutare /. ^.ff.deaHmei.  ficn queat :  Statctto vcro induci  nollit  vt 

legat.  Ad  patboncm  non  itcm  Lficut  Cod.  valeat  jxiclum  dc  viuentis  fucccmonc  cu 

de  obitg.&Acl.  co  ip(o  initum,  cuius  cft  lucccflio :  idcm 

Qu.  ^a.  Padumporroiftud  v(q;adeoinualiJu  itaquciur.micnto  quoquecffici  valcit, 
An  pailu  cllccxiftimo,vtncciuratuvalcat:Primo  Rcfp.  N.im  falsucft.huiufiuodivalcro 
fuctejfo'  quia  padu ,  quod  cotra  lcgcs  fadum  cft,  polfc  Ibtuiu ;  quia  cllct  irrationabile ,  i  1 
rtumiura  lurciuiando  non  cofirmatur  /,7.§-  i6.ff.de  dclinqucdi  occallonf  prarbcret  &  bonis 
tumva-  pait.Lii2.de legat.i  is.C.delegib.  Atquico-  monbusaducricaai:.  VidePetr.G1Ick.4i 
Uat  ?      traleges  ac  conftiturioncs  principum  ei-  Ltf.C.depall.n.x^&feqq. 

(e  padtum,  quod  fit  de  finura  hcrcditatc,  Quanqua  vcro  magna  fit  vis  iuramcti, 
fequitur  itaque  nec  iuratum  v.tlerc.  cam  tamc  autorita;cm  non  obtinct.vt  id 
2.  Deindc  idcirco  eria talis  lurara  p.i-  quodillcgirimu oft,adcoquc  pro  infecto 
dliononv.ilet,quiacftc6rrabonos  mo-  h.ibciur,  conhrmct,inultominus,  vtid 
fcs  &:  dchnquendi  occafioncm  &c  anlam  quod  bonis  morib'aducrlatur  fultincat, 
pr^bct:huiulmodiautcmiuramentum,  cum  talc  iuramc:uum  non  habeat  veri 
bonis  moribus  contranum ,  nondcbct  luramcnti  comites ,  iufticiam  &:iudiciu 
obicr  uari.  cap.  Etfi  Chrifim.  extr.de  luretur. 

Noii  equidem  ignoro  bonos  morcs       Sed  vtrum  talc  padtum  fi  fucritrcci-  Ut.  B. 
alitcralegibus  &  .ihtcraCanonibusco-    procum,  itavtalcer  pacifcciuiumaltcri 
fidcr.m ,  fic  vt  contra  bonos  mores  Ca-    lucccdat ,  v.ilidum  lit ,  porro  quarritur.'  Qu.p. 
nonicoseaduiua\atlinc,quarnamraim-       Atlirmar  quidcm  Autor  noftcr  indi-  dnvaUdt 
probantur  &  pcccuum  foucnc  peccari-    ftin6tc,(cd  coiui a omnium ,  vr  puto lcn-  padadc 
quc  fulpicioncm  inducuiu ,  non  eciam,    icnriam ,  contraquc  manifcftiluma  iuris  futura 
quxciuilnnllitutoimprobaruur.  noftri  principia.  fuccrfiot 

Proon-  r«j/«  / 
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Proinde  diftingucndum  exilbmo  i'U,  contra  bonos  mores,  iravtmododi- 

-  vt  huiufrnodi  padum  dc  luccefllonc  vi-  fuit,tum  ne  c^uidc  in  milinbus  valerc 

ciffitudinaria  non  valeat  inter  priuatos,  ac  (ubfiftere  poHct ,  cu  hi,  no  minus  atq; 

vaicatautcm  intcr  milites.  pagani,boius  ftudcre  moribus ,  omnco^ 

Siccnim  apcrtc  diftinguit  ipfclmpe-  fugercdclinquedi  occaiioncmdcbcanr. 

ratorin/.I/«r./^.C.</f;»4(?.dum  itafcribit:  intcr  milices  f\  v.ilcret  huiuimodi 

Liur inrerpmares  hutufmodi  fcriptum ,  padtii  eo  modo ,  quo  intcr  p.iganos, line 

eorttprebeJirur,  vr  k,  qmjuperu$xerir alrertus  dubio  bonis  morib.  rcpiignarer,ac  cofe- 

rebusporiAtur ,  nt  donurionit  quidemrtioriit  qucntcr  ni  mUitibus  non  minus  acq;  in 

CAufAgefit  ^CACtterjpeciemoilenddt:  tAinen  paganis  illicitu  forct:iam  vcro  nitcr  mili- 

tum  voluntAi  militum ,  quA fuptr  vitimo  vitt  tcs  padum  hoc  reciprocum  non  valct  vt 

jptriru de^  famtliarit  rei  decreto  quoquo  mo-  pa(ftum ,  fcd  valct  vt  vltima  quardam  vo- 

io conremplartone mortis infcripturatndedu-  luntas,  qucmadmodum  ctiam  dilerte  iji 

tirur, vtm poflremi  ludictj  obrineAt,propon/ujj  ^ '  I  mpcrat o rcs  p rofi ten tur. 

reAC jTAtrem  ad  difirimen  prahf  pergentes  oo  Et  laiK-  plurimum  intcrcft  vrru  huiul" 

communemmorrts forrunamtnuicemeppa-  modipadio valcatvtpacHo.an  vcro  tan- 

Hos,  vradeum  quifdperfles fuijfer  res eius,cut  qium  vltima  volutas,qma conuctio  qu.c 

(ofus  v/tA finem artulifet,pertmerenr.  exiRe-  pacilcentcm  obligat ,  nmul  ctia  libcrtatc 

ttconditione  mtelligttur  exftatrisrtittudicto  muundc voluntatis  aufert :  vndc  pcncu- 

{quod princtpMiu  prompro  fastore firmatur)  lum  iftud  infidiarum  maxinic  fluit :  ar  vl- 

triarerumetus compendium  ad redeUrueffe.  tima  voluntas  mutabilis  cft  adcxrrcmu 

Qupcircapaftude  mutua  &  rccipro-  vfque vitq  (piritum  l.^.ffldeadimend.  legAt. 

ca lucceflione  non  valct  inter  ptiuatos,  Addc  quod  in  mihuhis  communis 

fcu  paganos,  intcr  mihtcs  \x^ro  valct.  mortis  fbrtuna  Hc  periculum  toILcvoiCi 

Idarco  autc  non  valct,quia  occafionc  capfandi  mortcm. 

prx-bct  captandi  mortcm  &  infidias  vitar  Et  quod  mtcr  priuaros  non  valcat  pa- 

altenus  ftrucndi:ctcnim  vcrilhTiile  eft  v-  du  hoc  dc  reciproca  lucccflione ,  eiiam 

trumqi  maximc  fi  auantia,qua:  matcr  eft  hac  ratione  probarur ,  quod  huiufmodi 

omnis  mali  tcneatur ,  anxie  expedfaturu  padtum  tcftandi  libcrtat cm  adunar^cum 

mortc  altcrius  ilLimq;  exoptaturum ,  &  lubfiftctc  co  pado,  no  liccrct  cotra illud 

jppterca  vita:  altcrius  infidiatunim ,  quo  f  clbu-i  aliumque ,  quam  cum  cui  hcrcdi- 

luolato  eo  ad  fucccllionem  cius  pcrue-  tas promilla cft,hcrcdcm  inftitucrc,cum 

nire  qucat.  pai^  {eruanda  finr,ncc  hccat  viu ,  altcro 

Et  hoc  eft  quod  in  Lii.C.derranftit.dki-  inuito,  contra  venirc, 

tur,valcrc tran(a(!iione fupcr  Hdcicomif-  Cartcraqux  pro  corraria adducit  fcu- 

{bapatrcinterduosfiliosdato.fialccr  ll-  tentia  Andr.  Gnl.lil/.j.obfijS.  quibufq; 

nc  IiDcris  excclTcrir  vita,  proptereaquia  cuinccrcconatur,quod  paclum  mutux 

tah  traniadtione  fratrum  concordia  con-  ac  viaflitudinaria:  uiccenionis,quo  con. 

Icructur  rcmoto  captandq  morris  alteti'  ucnit  mtcr  duos,  vr  altcrutro  finc  hberis 

voto  improbabih,quod  vorum  per  fidei-  mortuo,  ad  luperfticcm  bona  pcrucniar, 

comilfum  iftud  rcciprocu  mduccbarur.  fit  validum,  C3id\ilo\mid.rra^l.depA£l.c.s. 

Atqui  omnis  padio  qiuintroducitur  ^  .^.vbivnde. 

votum  morris  alterius  &  occafio  vir.-e  Scdvrrum  pochim  reciprocarfiicccf  Qu.  ^8. 

ipfius  inlidiandi  pra:bctur ,  inualida  cft  /.  1   ;  >is  valc^f  infCr  pcrfonas  illuftrcs ,  vc-  An  vaieJt 

fin.C.de pAii.  h: .  i  Principes,  Comices,  Barones  iSs:  no-jAlepadu 

Nec  oblbt  huic    fi  talc  padtum  eflet  biles  Impcrij ,  qua:ftio  lane  cft  diicuflio-  rtcspront 

Fff  ue 
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VOLYMIWTS  I.  DlSPVTATIOHiS  VI. 

JMi  c<f-  ne  dignifnma  ?  Et quidenvquod  talis  pa-  negacur :  cum  igicur  prohibido  ifHus lc 
fitnu  I»'  tUo  iuacua:  &  reciprocjB  lucceiTioms,  gisficfpedalis&dejpnuads^nominacim 
ter  ^r;g.quod&con(nierntDmlrlfl»^«irriM^  concepca,(equicuralind<iicedumenede 
Mifl»'  appellacur,quo  conuenic  vt  vter  fupcrui-  perfonis  illuftribu?  aTg.i12  ff.de  tudic.  ma- 
xerit,is  altcnus  rcbus  potiacur,ncc  uucc  ximecum  uu(piam  iliis  gactioneiAain- 
scrronas illullcesrubriibc,vidccuc  prima  ccrdictum  lcgatur. 
nonKdtcendum.  1.  DeittdetniibicSffinitione^iyLlnu- 

Primo  n.  «icnciuli  Icgc  &:  fandbonc  hu-  pcrat  miliribus  cocedu  de  mufua&  reci- 
iufrnodi  pactio  intcr  paganos  interdidia  proca  fucccflione  pacilci :  atqui  illuftres 
e(V,ac  lblismiliub.couccllamA/^.C.i&/it-  pec(bnjc,vcluaDuccs,  Conutcs.sutmi- 
ji/^padioiddrcoilbminiicfiiGceffionis  ltce8,./.i.c«dLie/Awe/?.  d^^roi.  Ergohi* 
vcpoce  kgibus  Cat&cds  cdccana  & ^phi-  quoq;  padio  calis  concclla  incellig^cnc: 
l»ica,necinreril!uftrcspcrronasva1cbir.         DclKu'rcr  u:  jrchn.i!i  .pliibicioms» 
U  Accedit  ^  h;cc  pacho  ltccurpis<^   dchcitquocK  (:x:ccliatiplaprohtbitio;aO' 
•Bonis  in(Mdb.Gonccaria»  ddinquendi  ecia  qui  PciiidpiDjDadb ACbmtcibiisce^ 
occafion^pcgbeat: atqni iHMittCspcrfo-  acq',defidctaciofinalis,obquaropciina 
nx  non  mmus,qua priuati  quiuis  higere   ^hiboitur  dc  mntua  fiioccnionc  pacifo- 
debcc,qu£bonisrmorib.aduccsatiu:&ad  Dchciticaqueipia  quoquc  pr.  hibitio. 
delinqttendfitnnvSs.iinoini^hjrcfii-     Afliimpciotndepacec,  c|  r.ifpidodQ^ 
gerequipnaaditumqridedelidlum  c6-  linquendi,in(ldianaiqi viaeillui ^  cv\  quo 
micc&Iogr.urus, propteroffcndicuU:  q>  padtim iniru eftlocij  noii  lvibc.it  inilUv 
^ra:bcc>deiinq^ere  cclcaucur,quapiiuar  ftrib^ per^nisi  quiain  iUis  rcdirudo  cku- 
7       ^cnmqiiia.Iiifficia,!riiashonelnce&in«  riDri>quiinaliis,ramiiicpr£fulgeiM:ilAii 
*^         nocctualiisprarireacprzlucdre&adlui  m€L»4U.C  (ksimMTrmitMK^itaiei&iA- 
'  imit;uionccosinuit,ircdcbct:tuin!kni-  quialii'^ iuftiria,  virrutc  acvitarintejrn— 

quc quu qyod injpriuaus turpc eil, id  ui  tatc aittcirc dcbcanc ,  ac^i ob id ab iibu/I- 
:  -  ^|aftribasnirpiflimumeft.s  niodivocoalteriiismoftK.videanciirelIo 
.         Aducriatur  prxcercaiiadiDd6r&-  quamalieni(Sin«e. 
*^^roca  fucccllione,  inter  ilmrtres  inrer-      4.  Acccdit  quodcumprincipesedrt^ 
/ '  ^ ,    poficx,  quod  hcrcditas  pa&is  &  concra-  nuintro  cenfcancur  ,  qui  publicis  iuri? 
'      ^bus rclinquinonRomc/.i.C./e^4A.Yl^  fu!it,nempe magilbacuum Romaiu Im-. 
:  «fMTjacaUpadoderacacurhereditas.  Ite  perij  /.  §.  tmpMl^cm.f,ith^ic&m*- 
quoci  improbccur  om.^e  padlum  ouo i>-  re  prob.ibilc  (it,  cos  non aJftringi  his le- 
•  *  bcratcftandifaculias  tihcui  auFcnurco-  gibus>.quxproprcrpriuaroruinpadho- 

> '      iM.  CulcifUttU^tpiUM.  pMS,  aindms  ciunpecinainnfittiadica» 

Scdhisnon  ohitinribus  redtcAutor  quod Principee &Comicesiniuoceni;i 

*  ■  ■    noftcrconcludic.quodtalcpailudcmu-  roiio ^'"^^^'"'•tfiannimlmpCTfc 

^  cua  fucceirione  valcat.£t  lu  quoqjrronc.  cor in  im pcrio . 
*''1Sotomanna»'etii/B.7tM.fj.&fiqf^\d3l-     5.  AdhxccancusefttnditiaevcStst^. 

nc\JL%Z.\(iu%  c»tifil.t.num.  28.&Jeqq.!ib.2.  fauor,  vtea,q^xpiiblicevaltafiuu,  noiT 

lafbn.  cnnfiL  j.  vvAMLi^  Audrcas  Gailius  indudantar  in  his  >  c|n.r  lcgc  prohibctur 

2,<AfeTtut4u6.  vtelcganccrdocciIaloriiiiiC<rcn».§.yM 

J^'  Confirraataraacei^bc/encecid    >-  &fitiimff.dtJeg4t.t.Mg.U)ocm»d».ff.ieemn 

;        mo  per  le^.19.  C  depiUt.  vbi  c:^rcflcin'  .t  dit.& demonfir*t.  Bu-t.  in  /,  quemdimodmm 


> 

Digitizfed  by  GoQgle. 


Di  Pa«tti 

-praEFcrri  dcbcr  priuatx  L  vttlitM.  C.  dePri- 
mipil.  bonum  cmm  gccis  mclius  dlc  qua 
bonum  vnius,ait  Philoloplms  tib.i.  EthtC. 
&  ca,  quar  aliquo  modo  publice  ellenc  v- 
olujCcduiK  ns,  tjux  maiorcin  continenr 
pubiicam  vtiluarcni. 
Acqui  ad  publica  vcilitatc  {pc<ftu:e  vidc- 
tur  pacHo  ifta  fraterniuris  de  mutua  fuc- 
ceflionc :  quonia intcr  Imperi|  Duces 
Principes  inducit  arcbflima  coniundio- 
iicm  qua  fibi  mftar  fratrum  coiungucur, 
acconlcquenter  conferuac  non  vna ,  lcd 
plures  prouincias  pacificas ,  pacemq;  &c 
cocordiam  mter  Pnnapcs  aht  omncfqi 
j)erturbationcs  atnouet  atquc  cxckidit: 
latioquippe  communis  &;pubbciboni 
animum  hicit  cellLrc  maleuolum  Lmiu- 
ri4rum ^.u.qm^  qiu iiire.  ff.de miur. 

6.  Conucaonespra;hitxpnncipude 
mucua  luccellionc,  accuran'  mlpcdta:  &: 
dihgctius  c61«deratA',habct  naturaftatu- 
toru ;  sut  n.  ordinKioncs  q.b'  cotinctur, 
quo  vinculo  vna  dom'alicri  ncxa  cHe  de- 
beaiiquo  ordinc  llc  lucccdendu,qualitcr 
pacis,  quaiitcr  bclU  tcpore  alteraadliftc- 
rc  altcn ;  qua  hde ,  qu.»  dcxtcritatc  alicr.i 
dom'alten'l'ubditosrcj;crc,tucridcbeat 
icaliaidgcn',  qu<j  nemo  juitionib"*  pri- 
uacis»  (ed  pubhas  deputet  coftitutionib. 

Atqui  ftatuta  pcr  pnncipcs.circamo- 
dum  lucccdcdi  Heri  polFc ,  ncmo  cft.qui 
nefcut,  vtquircgaha  habeant,  meri& 
muti  imperi|  cxcrauum ,  Bartol.in  L  O- 
mntJ  populi.ff.  de  R  :gib. 

7.  Comprob.-itur  deniqj  kic  fcntctia 
cxcphs  darillimis  Impcn)  Romani;nam 
Dux  Saxoniac  &  Landgrauius  i-laflix  .xii- 
UoChrifti  ijyj.padu  fcccrunt(quod  ho- 
die  confratcrnitaccm  appcUat  j  vt  qui  eo- 
rum  line  libens  raalculis  morerctur ,  ei' 
fupcrftcs  heres  &  liicccllor  cllctrhoc  pa- 
dku  Carohis  cius  nominis  IV.  I  mpcrator 
Romanus  m  Comitiis  Imperij  cofirma- 
uit.Rurfusannoi^jj.DaxaltcrSaxoni^ 
iicmqi  alter  Lmdgrauius  Hafll;^  fimilc 
padum  fcccrunt ,  vcl  pouus  idcmpadu 
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renouarunt ,  cii  excepcione  tamen  &  re- 

leru.itioncdtcem  miiliuin  liorcnorum, 
de  quib.teftan  Sc  difponcrc  poflcnr  Hoc 
padtum  Sigifmundus  Impcr.uor  limih- 
terinComuiis  Impcrij  comprobauit. 

Rurfum  idcm  poctum  rcnouacum  in- 
tcrcorumfucccilorcs  anno  14?  7. 

Confimile  fraternitaris  &  mut  uc  hic- 
cefllonis  padhim  cft  ininim  interDucc 
Saxoni.v6c  Marchioncm  Brandcburi^c- 
(cm  vcfupcrllcs  pra:moncciJiriehbcn% 
fucccderct ,  relcruata  ticuiracc  tciiidi  dc 
u.  milhb.  florcnorum ,  quod  >S:  ipfinn  a 
Carolo  V.  clfc  C('ifirm.icnm  tcftatur  I'iu- 
hppus  Dccius  (onjil  d)*.voi.4. 

Acq,  talcm  Impcratori?  confirmatio- 
ne,  ait  Gaihus,  ncccllaria  cflc  quoad  fi.  u- 
da  Impcri|,vt  causa  cognita,pcrlpicuum 
fiat,an taliapadadc  Itatutalmpcrio  lint 
ftitura  nocumento  eadcmq;  hcn  opor- 
tcrc  cum  ccrca  lcienua  Carlavis. 

Quibus ica pondcracis  noii  refiftunc' 
qu.T;  lupra  in  concrarium  fiint  adducta: 
quod  enim  d.Lip.  non  Ipeclct  a^i  lilultrcs 
duplici  fi.iiidamcnto  obtinuimus  primo, 
quod  exprcfll*  loqu  uur  dc  priuato:  at 
Principcs,Duccs  &  Comitcs.ucmq;  Ba- 
roncs  Iinperi)  noii  poflunt  diapriuau. 
Secundo,  qma  cadcm  lex  concedit  mih- 
ribus  paitum  ciufmodi  rcaprocum :  .it 
Principeslmpen)  militum  locoiubcri, 
fiip  u  oftcnfum  fiiu. 

>  erialecundu  non  aduerfarur:  quod 
eniii.j.acbodc  recij^roca  fucccilioncu» 
illuftnbus  non  poffit  dici  turpis ,  ex  prx- 
dictis  patet :  ranofiquidem,  quxfaat,vi 
in  priuatis  fit  turpis,  ea  iiunireftc  in  illu- 
ftribus  perionis  deficir. 

Non  obftat  tcrtiuni  argumcntu ,  quo 
diccbatur  per  padlum  dc  fuccedcdo  tol- 
h  hbcram  tcftandi  facuUaccm. 

Nam  primo  no  tolli  fempcr,fed,ea  (al- 
ua,  pactum  huiidmodi  firarcrnitaris  ficri 
polU: ,  pacct  ex  fupra  adduCtis  exempUs, 
quibusahqua  ccrta  pecunioc  fummaex- 
cepcafrut ,  de  qua  tcftan  liccreu 

Fffa  Etlt. 
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E.  '''retfrarerniratis  padam  aufcrrct  li-  dHffima  coniundlio  dc  amor  fcruentifli-- 

bl.-    *iculutctclUiidj,ii6camcrcpro-  musatqueardenaflimusintetcedicfini- 

banhociocopollccjpoilqualmpeiator  flxaiftalulpiciocapcsmd^  nuHnisalteii'''» 

td  ranun  habcc  Sc  comprobac :  quoniam  locura  vix  nabeac,adeoque  pfincipalis  Ae 

f.icultas  rcftandi iure ciuili  introducla cft  prxciptu prohibitionis  ratio ,  qua  d.l.ift, 

L^.fltjni teH.f4C.poJf.Lidortbmff.devul^'&  nititur m  huiufmodi  defiaat  paAo. 
pupULfuifJi.  vnde.per  Impetacorein qoi-  N6igicurquicquaadceiacit<^iL/^.qui« 

ImfiUaiperlbiiis  coUi  powft«2./.N«U£ .  ccfigenctaUsvi<icttiir,iiecal>eapa^tia 

JfdtRJur, .  comuL^um  viciflitudinariiiexcipiarur  ex- 

Dei.iqinneflinfircqucnb ,  ncciniblitii  prclk.lulTicirrimcrationciftiusm  pra:- 

iii  iurc,vc  tclLimctiiacbonc  homoliber  tiio  pj^todchcere.Taccoqoodconiue- 

(c  ipsCi  priu.uc  poflic,  non  quidc  princi-  tndoibleac  confticaciotiibusanicciocib* ' 

paliter&a^adhocordinato,  fedtanif  detopic  Ls2.f JtelLi.penuLUtJl.de  itir.  rtat. 

iric6(cquentia:vt  excmpliieftmco,qui  ^f«f.<^fttf//.cafclcmq;  intcrpretan.Qua- 

fcarrogan  patiiur, ucmui  co qui  mona-  re coniuetudo hodie  recepu,  qua uicct 

ftertu  \\v^tixx!aBi}Slmk,$*&.MttbMgtt^i.c.  coiugcs  paftuminntaae  (nccefltonis  ad- 

iiSSJii^4^  bemq^incOiqui  vmuecia  fua  niicckar,-defiOgac  d.  L19.  camque  dc  aliis, 

bona,tamprac{entiaquamfuturaalij  do-  quamconiuc;upaitionib'intcrprctaau-. 
nat.  Qupcirca  «i^c  hic  mirum  vel ablurdu       Sccundoarg^tncnco  lam  lacisiaciuiu 

nbneft;liconll'qucnciamiSi<)iiipa£taim'  cfl».dum  demonftratnm  fiiit,  quodcacio  • 

huiufinodi  confTacecnitatts  Acemnt  >  le  iJUf,  qme  in  voco  morns  altecms  fimd»*'- 
tcft:andihicu!t.\tcpriuent. .  tur,in  coniugibu<  dcfici.ir. 

^^^^-    Padumprarccrcahocreciprocumin-       Siantcrduosdetertijalicuiushercdi-  Itt.c"; 

^  '*^*terconiugcsquoqtievalerc,ftatBitcom-  tate&(a'ccciEdcficpa^anvaleatquae-  Qu. <o.. 
munis  fercDd.  fciiola,  cuictiaminblcci-  ritur.&quidefitecciusiftefit  mccrcus,vfil«v<fc<r 
tSSktf     AnJrcas  G.ulius  2.obfi26.  fide  heredirare,  quT  proxime  alterutri  p^f  de 

iateru»     ^^'^  "'^"  quacratur  quid  reccpcum,    fiierit  dclata ,  vel  comunicada vel  cededa  tertf^- 


..  'iedquidvenimnt,nonvidecnrhcc(en-  padufuctitmtcrpoficum^dubiumplane^ 
teotiapoderuftineri-  nuUumcft,qninvaleac&n]bfiftacpadu 

I.  Qu'':i  cxjMxlTo  axwL-p.C.depaff        effcdumq;  (ortiatur:fiquidem  eiuimodi  tit,Jedm 
hibetuitalispaiiiodcmutua&viallitu.    coiuiciuioncnoninducirur  votii  capta- ^ 
dinanafiicccul6c,nccqiiilquaagcnCi..U    da;  nioiii^aitcnusjnecprabetur  occafio  ntt^f ' 
tftajphibitioneexd|ncar,  nijfinuUi(  .tn.  infidiandivicciUiiiSsdeciiiiisiieteditaie 
quib.padkio  eiufinodj  novalctiurc  p  .^.d,    padlum  eft£i£l]mi,vipoiequtplaneiil-  • 
fcd  iurc  teflaracnci:  regula  promdeifta .  cextus  fit. 

cciam  adcouiugcs cxtcndcudaeft..  Hinc  u\L^i.deilloJf/roJici9.d\<:km  va- 

a.- Atodicqaodxatio,ofafiinampti-  .  Ieccpa6tiohocmodo:6&a,vtfi:quahe. 
dtio  iftairaprobatur ,  etiam  in coniugib*  '  ccdtcas  ad  te  pecucnecic»  mihi  fit  c6ma<- 
obrincariniifdemig^ut&inrisdifpofi-  nis,  nulliTcilicct  certi  homiiiis  dcfigna- 
tio  obtmcre  dcbct.  ta  hcrcditatc :  &  quanouam  Petrus  Gil- 

¥afiliisxationib*hihilmoasenflir  •  ckeniush&t>.perdLljra.Cufe;MAabco>- 
mopa^nmlibcdemiitiia&secipcoca .  gatam  eflc  ccnfcat;contrarmm  tamcn 
fiicceflionc  inrer  coniugcs  valerc  pcrfpicuc,vt  fpero,  ^medemonftcacum  . 

f.  .Quia  (auor  maciimomj  ;d  mcrcri .  buimd.c.}.q.s.- 
^vi^^tOL- .  Nc^ad  rem  fadt,  quod  conftitutio  d.' 

^fcQipaiiiiiercpniiigtt^iiieryiptiirv-  Ifii,  pcohibciu  paftam  deiiniraUiio*  - 

ceDlb-- 


» 
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ccflione,  fic  geiieralis ,  nec  dilHnguat       Sic  Sc  tcrtia  ratio  impertinens  (1>, 

quicquam,  vcrum  cercus  fit  is  decuius  quoniamhicnonpactisdatur  licrcdicis, 

hereditate  pa<Shim  fit,aii  incertus.  (ed  in  eum  cafum.quo  dcbcat"ucrit,tr.ui(^ 

Ri.  Racio  enim  illius  L  fin.  oftendic  lu-  fcrcur  dunc.vxat, 
culenciflime  quod  cofticucio  ad  eos  pcr-       Non  aduerlatur  dcniquc  quod  perfa- 

iineat ,  qui  de  homiiiis  alicuius  cerci  he-  ciie  lex  circumueniri  poflcc ,  admiiro  de 

redicace  paciicuncur :  quin  Sc  diftindio  incerti  hominis  herecicace  pad:o,fi  ncm- 

qua:  ibidem  adhibecur,  vcrum  videlicec  pe  paciicences  de  hcredicacc  hominis  in- 

conlenciac  an  non  confenciac  is  dc  cu-  certiloquercntur ,  (cntircnt  verodc  ho- 

ius  hereditate  pa^bo  initur  ad  alium  ,  miiiiscertialicuiushercditate-.autfi  No- 

quam  ad  homuicra  /pcdtarc  non  po-  tarius  de  incerti  hominis  hcrcdicate  i*e 

teft.  fcnpfiirc  dicerct ,  vt  uiftrumentum  va- 

Non  refragatur  ctiam  quod  flc  idco  Icrct  cuni  parccs  de  ccrca  pcribna  tra- 

prohibeatur  pa6ho  dc  viuentis  fucccf-  ^lent. 

lionc.quia  ea  nullaeftnec  vfpbminrc-       Rc(p.  VcnMnfraus  in  nemincpr.tfu- 

rum  natura  exiftit.  Iiem  quod  impium  mitur ,  non  Cme  ui  Notario ,  mftrumcn- 

Ctdeviuentis  hcrcditate  cfle  foUicitum  tum  publicum  conficicnte.  Si  de  icrtij 

L  2.  §.  mttrdum  de  vulg.  &  pupilL  fubftitU'  alicuius  viucntis ,  &  certi  hominis  here- 

ttone  L  27.  §.  i  FMre.ff.ad  TrelfeQ.  Item  ditate  pacliofiac,  quixiinutilisnc,dubi- 

quod  Ivcreditas  pa^is  dari  neque-  tandumnoncft. 

aL  -  Hocquippe  exprelle  conftituit  lufti  ^/f.ix^B 

Refpond.  Namrationes  hxnonfiiiit  nianus  in  Lfin.C.  depail.  vbi  eam  im-  ou.6i- 

Principaics  ,  ncc  pridpu.c  ,  ob  quas  probat ,  &:  prohibct  tanquam  plenam  ^4^« 

pctio  dc  fiitura  fucceuione  fit  prohi-  triftaflimi  &c  pericuiofiflfiiiii  euenctts  ,  hertdi 

Dita  i  vera  ac  principalis  rario  inif/^.  quia  occafionem  pra.>bcat  vitx  ^^^^^  f^ecerti 

fn.  Cod.  depa^.  cxprimitur  ,  quam  in  infidiandi  ,  dc  cuius  hcreditaie  ^^^-^iicuim 

propofico  ceilarc  ,  fupra  oftcndimus:  tur.  homifi» 
atprincipali  rationecellantc,deficitquo-       Acccdit  quod  improbus  illc  fit ,  qui  ymcnttt 

quc  &  ccflac  difpofirio  luris ,  eciamfi  reli-  fbllicicus  eft  dc  fucccflioiic  viucncis  iz.  y^if^f  ,Jt 

qu;e  ininus  principoles  caufc  locumad-  f.  Interduin.  f.  de  vulg.  <^  pupiU.  fuljitt.  y„oncon 

huc  obrincaru.  -  L  i.  §./2.  ff.de  coBat.  bonor.  I27.  %.  a  p^t^c  iffjtiat? 

Etquod  adprimamrarioncm ,  quod  ff.adSC.  TrebelL  dicititrquc  fcftinare 

hiercditas  viueiitis ,  quantumuis  incern  contra  bonos  morcs  &  conrra  iufgcn- 

hominis,in  rerum  naiura  non  fit ,  ea  non  rium. 

impcdit  ,  quo  minus  dc  hcrcdicacc  illa       N.im  paci(cidcviiientis  iKrcdiratccft 

padtio  fieri  poflit,  cum  conftec,  cciam  viuo&^videnti  funus  duccrc  ,  qu.im  ra- 

idquod  non  eft  ,.fiicurum  tamcn  eft  rionem IuftinianusindigirarinijfH.<»nvr. 

ledtc  Icg.iri  &  ftipulacione  promicri  ,  quare  enim  quodam  viuente&  igyiorantcde 

velua  fru<5tus  aiini  lequenris  §.  -j.de  le-  rebut  eiut  quidam  pacifcentes  conuentunt. 

gat.  Cde  pa£l. 

Sccunda  rario,quodimpium  ficdevi-      Obfcruandum  cimen  eft,  quod  h.cc 

ucnris  heredicace  cogicarc  &  foUicicum  de  fiicura&non  de  iam  dclaca  hertdita- 

efle ,  ad  hercdicatcm  hominis  duncaxac  te  accipienda  finc.   Nam  hcrcdUaccin 

cerri  lpe6fcu,non  vero  ad  hominis  inccrti  vendi  poilc  dc  cai]uc  padioncm  fieri  nii- 

kereditatem  &fucceflioncmaccoramo-  nime  eirc  interdickum ,  probat  tot.  tit.ff. 

«ttiripotcft,^-  dc  bertd.&  aS.vtndita.  Ideo  aurcm  dc 

Flf   i  hcrc- 
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hccedkace  iam  dclau  padio  valec ,  auu  oncm  valere  iubec  luftiniaiius ,  fed  racio' 
per  eam  nulU  prxbecur  occafio  inndi-  tiem  quoque  reddic>  quare  validaelle  de- 
andi vicx  alcerius ,  nec  vocum  indudtiir  bcac ,  quod  nempe  rado  dlfiiuUMt  pco- 

i;!iiis,decuiu£  hcrcJi:arciam  delacapa-  hibcntisdeccrii  hominis  hcredicatcpa- 
dum  hchim  t  i^  :  Hunc  quippe  iara  dionem,racio  aperte  dcticiac  :  etemm 
cum  vua  exccfHllc ,  pcxfupponcndum  fi  is,  de  cuius  heicdtcate  aeitur ,  fibi  quid 
eft:  mctuaca  paciicencibus,  Licet  eipctiai- 

kem  valec  pa£Ho  quat  fir  de  viucntis  ium  iftud  cuitare  tcftando  (c  illis  iam  am- 
hcrcdiCAtcnon  .icquircnda,  (ed  conler-  pUus  non  conlcHtire ,  quod  facere  non 
uaiiua ,  vt  probac  L fiquu /cruum.ffjU  ad.  poccd  is ,  qui  ignocac  padionem  de  fuis 
«i^  bomselle  inceipc^iam:  neccxa^fii 

Talisaucem  paifho valct  ac de iurc  lub  liio  ua ohh^atur  is ,  qui  dc  hercditatc  fua 
fiftitjquu  fitdiper  iurc  paci(ccntis  pro-  pacilccncibus  conlenfit  ,  vt  non  pollit 
pno ,  non  vcro  lupcr  iure  alicno.  c-  poenitcre  &rurlu s  dillcntu:e,{ed  ipii  icm- 
aimpdfiitur  eam  hecedicaten  fibi  tC'  per  paenitendi  (aculcas  conceditur  d.  L 
ftiniuquae&finepa^tioneipfidicerecur,  fin,  qux  autcm  huic  fencencix  oppom 
dc  iurc  proprio  &  fibi  compctcnte  pa-  iolent  ea  habcs  didoluaia  iirsSJtfoS, 
ci(v:itur,  dc  quo  cuiuis  pacuu  c(i  incc-  t4^.s.fu*^u 

grum,&ianecttmeiusinieifitheiedia-  Hisexcepascafibusveraraanecfiue* 
.  tem  ipfi  i;eddi,qux  ci  dcbetur  ftnkom  eft  cioc  regab ,  quod  padum  de  (uairauic- 

quxri  cur  de  e.i  pac:(c.irur :  dcniqcc  nc-    ccflfionc  illcgitimiun  fic,  &  mu;Uiduin. 
mo  diccc  eam  hcrediuiem  pcomicu  con-      Qium  rcgulam  ad  eam  quoq»  lucaen& 
::cia bonos  mocct  quaeiamper&imcede-  cnendit Autorfioficr,quaimermiara& 
bctur.  pacremconuenii,vtdoceaccepta,mhilo* 

I  c  huius  quoque  exemplum  e(l  in  /.  minus  rqualiter  cum  caccris  ruccedac. 
■uMitbter.f.deadopt.^.j.lt'il.eotL\hi^:iCho  Cuius  tcncentuE  opuauun  fundo^ 
ab  agnacis  impubehs  arrugaci  incerpo-  mcncum  eftin  LifJC  dtfaS.  vbilmpp. 
nicurde  hcreditace  ex  Lii.tabb.iibi  de-  in  hsc  vei^.relbibunc :  PjSiMt  ^tU 
bin>con(ecuandai  wid.djr49Jtf49.fif.  ittsU  inIfrimuMo  lompreheufnm  eR  ,  rt  Ji 
jjfj.  fater  vita  Jkn^eretyr  ex  tqu*  pottme,ea  qu4 

Qu.(^t.     Valet  infuper  padum  deceiQ  homi-  nubebat , (um  fiatrefio  btres  f^i$fiue§ist^ 
nisadhucviucntishjeceditace,  fiiscon-  ntqiu  vtLiM  •kligatititm  cmutabm,  nefu 
fadtifiu  fcntiat  padjQcntibus  pa^umque  cacqm  hbertAtem  ufiMmti  fsatiiA  mtbrkfttri 
it  tmm  habeac.  fotmt  auftrre. 

iitr*£t4'     Hocfiquidcmcaiuvahdamcilcpatki-      i.  Cui  acccdu,quodpacta«i>v:lhpuU' 
r«/r^onemipfeItiftinianusconfttcuitindJl|b.  tioncs .  quibuftfiiccdfiQBesadftxiittpiiw 
Bumcm-  jft ^„1,^  ^  „if„i  ex  hu  pacitttAm  ( quz  lci-  curjfunc  contra  bonos  moces  L4.  cJt  hh . 
jfiftfWf  licec  fiunt  dc  tucura  &  obuenrura  tertij   un.sttpuiat.  vt  &:  pacla  omnia  dc  viuencis 
hecediocc )  tbfauan,iufitffi forie  de  cutm  licrcdicatc  LpLQJefait.  vt  qux  mducanc 
k4rt^4tt  /M0«Mcft ,  f^imt4tem  fuam  «jr  votum  captandc  mocds  contra  /.  7i.if 
4te»inmodatutit , <^ m e^vjqiuadextretmim  ctndit.  & dem.  vndetefiiflime  impcobus 
vira  fua Jpiritum  ferfiuerauerit :  tunc  emm  ajjpcll.itur,  quideviucntis  hcrcdicacccft 
/ublata  acerbifiimA  ffie  ,  licebit  fit  et  fit-  loUiacus  L2.^jnterdtim.ff,devMlg.crfufiU. 
■mitt^mlbeutt  ktSnfmad*  ft^hntt  /er.  fiA9itmJjt4t4mina7.^..4f4tte.ff.4dSC 
Morc  TrekB. 
ficcehicnonfi^lum^caedi^tsunpa^     l.  ConfirnMr  jdem^uodiefttindili- 

Jbcrtas 
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^crtasfhdii?  ailitnlnon  poteft./  f«»/</w    introduci  queat.  Et  ita  ftatUunr  B3ld»Affgtfy,g 

tm.ff.pro/QCto.<i\xaeii pubUa mnsLj.ff.qm  U.C. qtu fit bng.confitet.  &c  Zai:  Qux  (cn  introdHci 

i5|f/(f.^^/f,patriv«coadimcrcturhuiuf-'  tcntu  hac  defcnditur  ratione  quod  o-ps/SVr  Cr 

modi pafto  libeta  cdbndifaculus  iif/.  ihnei&Hltiiiit  &onmis  con&ecudo  Ac-piitu  it 

^Lj  C.ie  calUt.bi^i.  bearinfta  niti  rationt  ;adeovt  ftatutam fntardm 

Nec  Infringitur  h-rc  (cntentia  pcr  Xo -  irrationabilc  vcl  cor.ruciitHo,  rarionc  de-  f «Kfitfe 

nelUewit  /y.notum  quippc  cft.auod  ilb:  ftuuCa ,  nuiiius  ccnfcacur  clle  monKuti :  tcrti  va- 

LeonisNoacllz  in  ocadencalf  hoc  Ira-  atqui  ftacucnm ,  quo  padlum  de  fucce-  kdef 

perionunquam  fucrlntreccptr>iKcpro  ilendo  confirmatur,  &  incrodttdcni  eft 

iiirc  vnquam  obferu;jttc :  quia  Lco  Tm-  irrationabiIc,quia  non  ibhim  rarione  n  itl 

peraior  non  pracfint  Impcno  huic  Ho-  kiuftanititur,redcnam  rarioiii  txprcire 

mano  Gemianico, fiue  ocddemali ,  fed  &idiametroadacrfarur,prouicrca  iiuod 

Mientali  duncaxat;Quarecum  extra  rcr-  occafioncm  pr^ftct  concra  lcgem  natu- 

sicorium  fuum  ncmo  ius  dicere  poffit  /.  ralem  &:diumam  dclinqucndi  d.  Lfin.  C. 

fm^Mha^itSk  idcirco  nccLeonisNo-  it  fdUi.  non  itaquc  Ibcutum  vel  con- 

ndkeiCin»lllfiisfaipecacocisImpenami  fiierado  huiufmodi  valet  ,  vt  padum 

mlmpcriooccidenniliprolcge  obferua-  de  tercij  (ucGeiCooe  inidim  ,  (abd^ 

bunrur.  Vide  tnitM,iiKiimdtmbmtMt  flac.^ 

•  -I  ^-^   ,  1-  Inluperqu.Tconucnnononpotcft 

^J^^JT    uV^^J^i  '^^"^"  mrcuirando , ,lla  ncc  ftatu^o aut 

ftnicnciameJtd.Noucll.  Leonu  defumi  .^«fi.  .  ci  ...  u.- 


ZT^rSZ-       a^TT^  confuctudmc  confirmanpotcft,vtBar- 

po^nr,  idaaaimir4«-fcAr^r^T.  »bstradicadl#i»«r;,)wV«mt^^ 

<-i-!f"  ^  n  rn-      n       ,  ijrfF <^ iiwe.  quemcriampleriquealtije- 

Qffnctmn  non  fubfiftjt  pa^ium  de  quuntur :iam  vero  proximcobtinuimus, 

Jturatert.,herediiaie.ecfii»ratumfiM^  quodtalc  padum  nonpollu  continnari 

itt.  auT  .uruncnto  exprc  fc  confirn».  igiranifc,  NmigKat lticuio.confiv*- 

«nn:  tumquiacftcontra  bonosmorcs  wmp  iwmir. 

aanira: ,  vr  quod  pr.rbcat  occafioncm       vt^T^        .  .  .r.- 

aMMRi.qaiiicank  prxccpnim  DecaloRi      Nonobftat  quodea  ,  quaf  uire  caiit 

peccandi ,  vita:  alterius  infidiandi &  ca-  conftitutalunt  conrrano  uirc  fvibmoueri 

jKan.!.  no  tc  n  ei  is,quo  cum  padtum  f.-  P^.*^  «flUi. benehcio  luris  auiiis  te- 

at:  laiiaautcmpaaaconfinnaniurcm-  ^indiba^xuem^m^^ 
»ndoneqacut,qaoniam  aliasiuramen.  ^'fi»'i-^'^fi»&b4btt4tl2^ff.4iUFd- 

tumnecdifaetionemnecluftitumhabe  ^^-^f  ^i^f'^^^^^^ 

rct  comites ,  fed  iniqurrans  i?.  iniuftitia:  conkctuduic  c&a  potcit ,  n  paOo  de " 

vincafeim  exifteret  ;  tum  quia  paOum  &««to»*toa*n»nitahcai  Hbenieibiv. 
iftadeftconrtalcgcs&conftqacntereft 

Vflo toivntdam  LsJOdeUgib.  Qopd au-      ^cfp.  Etenim  maior propofitio de ifS 

tem  iure  nullum  cft  &  pro  infefto  habe-  W"tum  accipienda,  qux  mcro  iure  ciuili 

tur,  idconhrmari  mreiurando  ncquit  d,  nituntur ,  ncc  rarione  naturali  tc  xierna 

2j:yndequ£depaAtiiinulidisfiipragc-  fiuidantiiri  nam  qux  pro  fiindamenco 

neralitgc<liAa  fn^mmy^^f^^^ acpffwmfr-  lubenc  ■  int 'diuinum  &  natucaie  »  ea 

ciari  debcnt.  quantumuis  ciuiH  inftituto    Ic;;e  intro^- 

Amplius  adeo  inualidum  cft  pa^biim  duflbCmt.foUi  tamcn  ftatuto  &  confue- 

JUi flMu ■  (I^fiinica  hctcditatc  tertij  adquucnda ,  mdine nequeui«.lam veroconflicucio d. 

r»M/(|Lnncclbta«oiKccoDfiKnidiiiececiMAc-  ^vi&di%p&io.Lfi[;G.ir/#dE.  n..tu. 

tali. 
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Wcllum  conrra  mfidelem  fit  rufceptum:  los,  quos  Dcus  exitio  deftlnant  8c  <&• 

ivim  coiitra  fidelem  inhtklis  auxiiio  8c  &cie  tercae  delcrc  dccrcuerac  i  id  quod' 

o|ie vtiminmie  licet:  ficnimPauditt^iios  6m  eoincnnr  cxempla  piomin  9c  6ny 

podns  valt(kranum&inii]mspati,qu3  dorum  Regmn  ,  qui  fub  veteri  Tefb- 

vt  tnbunalia  infideliuitv  adeamus  vbi  mcnrcquotcmporc  lcxiftaadhucvigc* 

CHmfraiubus  iuigenHis^<)uanco  minus  bac,  cum  iniiddibus  foedera  ^raiUe* 

Ucebit  piatfidio  impionim  vd ,  qoo^ab  ranc 

akjs  Chdftianis»  qui  nos  iniufie  ptc-      Actendcndum  infupcrell,ex  cuentu 

muni ,  eripiamur  :  acqui  huc  pcrtinct  non  (emper  de  fac^o  cflc  iudicandum :  Sc 

•xcmplum  ATuE  ccgi9liula,quicunvmi-  ideo,  ediftrderacum  infidclibuseuetii' 

fidec  «iinim>&argencumadBcnadat  ve-  Cttm  aliquando  iotciancar  minns  opc»- 

gem  Sfdm,  vti>cilunt<oncra  rcgem  tf>  trnn ,  non  tamcn  pcopccrca  ilUcita  aoc' 

ittcl  moucrct,arque  (ccum  fcediis  inircc  prohibin  c(Tc ,  quia&  fxsdera  cum  pijs' 

i^Reg.if.vjJH  gGauicer  fiutai>eoobidcc-  acfideUbusimuMnaiiun£e|ic  lorcinucur' 

j^te)\enfuu^ii^lmdfiti.f.7i  Diftiiigaen'  c&itunu. 

dum  pnececcaeftinier  (ifidnm&racdus,      Poftrettio  ccfi^  noimnlk  iiicommoda:: 

leli^oncm  concerncns  &:  inrer  foedus  fecum  tmhant  fccdcra  cum  infideUbus- 

dcrePoUticaatqucadftatumReip.  pcr-  inita  ;  periculum  vidcUcct  fldudlionii 

tincnie ,  vc  pnus  iftud  iUictcums  poAe-  Sc  occaiionem  mucandx  rcUgionis :  noir 

nasvcro  ficliciRu»»qiiaienu»nonfein  tamen  propcer  ea  fimplidtier  iUicinre» 

firaudcm  fidei  &  religionis.  Nam  cum  runc  talia  fcedera  :  nam  conucffitibr  , 

infidelihus  ntilla  dcbct  Chnlli.uiis  clle  cum  incrcdulis  eadem  habet  inconi- 

rciigionis ,  cultus  &c  iludiorum  atquc  o-  moda ,  nec  camcn  ideo  interdicirur  auc. 

perum ,  cnm  EuangeUj  conMetiacione  impridnfnr » (ed  afetce  concedicttr ,  vc* 

pogpianQum,  communiO':  in  sebusitar  fiipcafiiit  dcmonfttKnm.  €ant&pct»> 

mcn  cxternis  &  poUncis  conucrritio  indc  cum  infidcUbu«;  cnniaTrtndum  nc 

cum  mcrcduUs  ncquaquam  dbiUuKaj  ab  liUs  lcducamiu^  ,  icd  vc  liU  a  nobis 

adeo  vt  cciam  ad  eam  fidcles«dh«»Tetnr  oonaectancnr. .  Vidain^  nMka:tsf.  m. 

Apoftolus  '.Cmatbjo.ver:J7'  Siq«uv$C4it  f  ir- 

infii/flum,  quKqutd dppenitur  vtimedite.ni-       Princcpsporro  cum  priuato.vcletiam^^  ^r*' 

JmI  mterri^dtues  jimM  (wfiiattidm.  Sic  fnbdito  paciiccndo  obligatur  hrmucr,  "^"  ^ 

tamen  cnm.  inwlelibas  conuerfiuidimi  non  minus acqi pnuatus  quiuis. 
vc  fide  &  monbus  cos  non  li'niMMHii^      Eccnim comnnicadua lufticu ,  quae  in  /"y'^^ 

ncc  impieraris  iugum ,  vc!  indodhina,  contraiibbus &:padis  dominatnr,rcrum ^^*^ 

velinraoribus  cum ipfis  duoaiiBs ,  fcd  duntaxat ,  non perfonarum  ranonem& 

potius ,  cxcmplo  Ciuilb,occaiioiK;m  ca-  rclpctihim  habct^X^^cicnbecm pardtitLjf 

pcemns  pia  noAm  cenncdhlMitipief*  AM^.^iirr.proiiidbezcoaciaAibtuft.V''''^ 

oonaenendi.  conucntionibus  nonaIiierpiiucepSiaiq| 

Notaudum  ctiameftjqnodiuma-ifta,  priuatus oWigatur, 
denou.ineuudu  cuin<iididcUbus  foxic-        i.  Deindc  pada  dc  conucntiones 

nbns  .kx  Sm^$4J>m>7'  noii  ficmosa-^  iunt  iuri^cntium  L7.fTiiic.f.tk f/iX  et^ 

Us  nccnaturaliSf  ncc  vniuedalis,(cdpo-  que  fa-uan&cuftodiriprxdpiciusnatn» 

Utica  folum  &  ad  populum  duncaxac  If-  ralc  iM.f.d: ttt»l&  li.ff.  deiufttt.&itm. 

cucUucum  reibnda ,  deindc  ncc  ad  o-  Atqui  iioc  lure  omncshomines  cenai^ 

«nnerinfidcleslaciflapeninaic,iedni  oir  £        f9puli  f.itiML  &im^ 


fianamirMf lalian  wffi^  >d  eotflp^ifc.  aec^,  quoad  iliiidi,  vMa  cftigiBiMowi» 
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»ef  ^ifecenda  S- ^  iitSttitt.  tU  m.  ruuur.       Nara  ex  contradu  cicrrundi ,  (iiper  re 

,  jen/.  &  CmiL  £^  acione  eius  pcinc^s  aliqua  fiu  pniuta&  fainiiuci  mico ,  obti» 

j^Qli  .6pdiikiat»^-«-friiMC|^  >  «d  gatiirdiiniakac>«qia  lueMs  defiiAao  eii- 

V()iomo  » -eidemque  non  doimoacur ,  iftic  L^^  heru.ffJeohltgdt.  &4B.^beret,L 

fcd  C\ihk&U$  eft  HLglpi  iii  ^^iMt,  l  ^thligat.qintqiufitxcontrad.  hji/(.  acfuc* 

Miefi  i.  cedurregainoneftdetiuKttiregis&An- 
Nonieicur  adrenifiKits  quodprin-'  teceflEmsiuihdcestaiaidiiierimbnft&K 

ceps  legious  Hc  (blucus :  nam  hoc  de Wi-  heredicaccra  adire  Sc  (iiccederein  tegnoi: 

ims  mcie  duilibus  ac  poficiuis  incclli-  adiriofiqtriclcraiieredttstcispriuatumde- 

i^gendum»  nen  vece  de  legibus  aacurahb.  iiuidi  pacrimoniura  concernir.  iucceffio 

•cyjnicndnffi  Atpaaonftftragtfeinbcc,  verohxcnon  ipilus  paniinoniiim  ,  fid 

■|nftlte<lil»!IM"'C»*wilitj  fi^ lat  nam-  xcgniimaiquelmpeniim^pcdac.  Igicnr 

-  JaUs.  cura  (ucccUdr  ret^ni ,  quo.id  bonaantc- 

V  jQtf^*"^^  diciag  contradus  prin-  ccllorispacrimonialia,  uon  habcat  cau- 

"«9)9101«^,  idqiKMllodttfica^  fiunalrancecelliKe,  non  pocelleiusno- 

Mh^  i.  dcftgnor. 

*     Mnltovca:ominusobftar,quodexplc  Cartcrum  contra<^his  de  bonisfiicalib, 

jucudine  poceftatis jprmceps  poific  fubdi-  ftue  Luperi}  ab  anceceilbre  uucos  luccel^ 

iki\t&Saxam^t9m^mt<MiiSk^  (orfegmlenBieSficiiAodixcddtec. 

S-fid&IMdprmc^i  lBjl.de  iur.N4e.Ge»t.&  SiquidemquiconcTadusdereImpeti| 

,C/<«i  nam  ncchocica  fimpliciteradmit-  publica&nominelmperij  acprinciparus 

ceadmuciic,iiiipraiuicdemonih;atumin  abeofiuncv  ^lrapeho  pcxeil, non  m 

^j-di^iMg^yy\               '  '  pcf(onMn,ic)ttin rcm concqwiimd^ffl^ 

£ciaaCf«aHpPrincepsnequidemex  cnca«iMoinle,vtImperiumnomoricur» 

plenitudine  poteftatis  refcindcre  valeat  ita  quoquc  contradkas  ifti  cura  pciiidpe 

cpncra^hun&pa^hmiinicum  apiiuaico  conctahentenoneuaneicunt. 

{OpuilpK»,  «kquoUcllfioMiiipni»  -  MBdnfteqni^jrt elegancer A11M 

Ipili6iif*idf  nffiMd.  wiidfir.  mulco  oumu  noflor Jm^diiBi^er  prindpem  concra- 

potcritjvipoccftacisilliusabfbluc^Prin-  jdlTc  cenfearur  ,  quotiens  uomine  Rei> 

ce|u  coacradhim  «exquQipie  oblycn»  pubhcxPriuoeps  conrrahic;  adeoque  i- 

^a^elnn<kff,      .  »  pljiu&imperiumexhaiuimodiconccadhi 

s.l|dcniqneyBdWn<«pt,feiefifeus  oh%iin  tki  ijnfFqgwncritqneqiqmin 

^       m  concra^bus  vtatur  iure  priuaci,  cui-  impcrium  (ucccdir. 

fy^^  deocerprobanc Li.mfine  ff.iecondtt. &L  Hoctamen  cumiftareftnckione  acci- 


_                        _   prindpis  conugpskfiicccilbrerctcadariqueat 

^*^'      anteceilbris  pado  Sc  concraifhi  obligc-  quireuocare  poteft  Priacepspadum,q» 

turprinceps  lucc£ilor&  ad  impleadum  admanifeftumlmperij  decrimencum  ac 

•  ciimco0poflit/v^^vi^^A-^<>v  prr  iinthiiippewinet,quales  fitrtt  iromo 

.  Miiu  videtur  dtiiHlglBliliii»  cum  dicaedonaaonesiitemqjpai^dcaiicnan 

Auchore  noilro  ,  ica  vt  concradus ,  k  disflccransfercndislmperijfaciiltatibus, 

|)Quape  dc  rcbus  fuis  pacrimoniahbus  culmpecacorisoihcul  non  iic  dirainuerc 

ij^s  f  rucceUbrem  poiadpis  non  <)bit-  iedangece  pocras  Imperiu,illudq,  pro  vi' 

^Hj^ulliM^sTKr^/  ci]ilQCiylctt«e,prontalibi  doqrtnHHfe^ 

£ce  X  Kcc 
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^4  VOLVMINIS    1.  DlSPVTXTlONlS  VI.  * 

.'  Nccad  rcm  (acit.quodprinccps  (uc-    mhabne  adionem,  mqMCMtra  bonotmt" 
.ccliocancccciruhsfiukgpsmucarepoffic    ru  dt  fuutpim  fittmM  mteifpjitd  fuit  JU- 

iTugis  contrailkuin  &:  p.icta^ab ip^-xinita,  trAbmot mortsvtlmpaElum ,vel m fifpnUthm 

.rcuoc.ire queat :  Relp.  Nam  primo  non  nnndedHCuntur,nuUim  fmt momtntt. 
.tunerc»  nec  fadle mutaic     abrogate       Hincquoq^  Vipunusioaetacem  eam 

.po«eftfiicceflor.aMeceflbmleges-}aim  nnUitfs  moincnd  elle  ptoniindac,  m 

tomnis  mutatio  prxferrim  legomfir jpcri-  quam  res  turpicer    nalefirio  quarnra , 

.culofiffima:  (cdita  demum  fimamfyb  hierit  dcdudVa  ,  iqttadaHtm  rxfurto  rel 

.ReipubL  flagitec  vcilicas,veliummapo-  ex Mio  mdkJidQ  qtuijitum  tH  in  fociaattm 

•finietnecmcas..  nm^wtntemi^tfiifMmtB^^idt- 

■:   DftindcHinacfciarioeftlegimitem>  Strum  turpi$.  mfm-fitAitmmiimt  tKL' 

tr.i£l:uum  inpropofito:  nam  cum  ante-  sj.ff.profocio. 

.ccllbrlegibus  aielacisnontucnt  adibri*       BLacio  autem  huius  hxc  etl  quod  rei 

>  i^ilhcum  pro-  vrifote  Reip.  mu-  impoffibiUs  nnOa  fir  obl  igacio.  §.  /.vi^o/f 

tandamm  ius  &  potcftatem  habuerit.  btlul.dtintittiJlipMUt.  atquifadbum.quod 

confcqucnscflinccfuccelToremita  obli-  honismoribu>,honcftan  arouc  kpbus  . 

ganlegibus  anteccllbns.vtilbrummu-  repugnatpionnpoffibilihab.tui/. j.J^r  • 

tandarum  potenacem  non  lubeac,  ii  vti-  (0<l!(.in/?.pronKic  cius  nulla  erit  obligatid. 
Htas  Rcipub.  fiagit»..  Ex  pa^  verotta      Hinc  quoquc  cxprefle  Pcsetor  in  edi-  - 

amecciroroblipitusruit,vtabcorcccHc-  £to  iila  i.wda  lc  (cniatunnn  polliccruf , 

rc,inuitoa!tvrunonpotueiit,  icd  obtcr-  qu.xlcgibus  non  repugncnt  1.7^.7.  ff.de 

:Uar<;iUud  ^  inuiulabxliccr  cullodio:  ne-  pi«^.mdcqi  Paulus:  Pa^ji.qiutturpemcau- 

<iellui|ihabaerk..  Jimetmimm,nlmififmifimmjitrtisiiim,. 

Xfr.C'  re  pcittata  priuacos  inccr  fefc  pad-  feliamirimumjl  fiterii ,  nuUhis  momenri  • 

,&paciicendoefricacircrob!in;an  vof-  cffcprannncintl.j^.S. ^.f.depaH. 
ie,dubiunxnoneft,liraodo  rcstalis  lit,       Nec refragatur  quoddc  ftirto  paa(ci 

in  padnm  deiluci  poflk  ,  nec  quo  ;Hcear  L7.      m fite ff.  de       nam  nofi 

noinasdeducatur Jionetlas.Qbflet  atqae  dc  furto  (adfendosfed  defiitco  fado pa- 

irapcdiar.  dlci  iUic  permirtiriTr ,  fiait  etiam  dc  cri- 

Ai^ahi'    Hincpadba,quibus  mrpe  quippiam,  mmibus  publicis  capicalibusiamadroif^ 

deretur  .'^iBluMKcflniAlcgibulque  prohiottam  fisacperpecratis  paeooajhnicriturintift . 

^^^j^.&3llicicum£i£bmiproiniirumeft,ieniari  •cJt  trmif^iS. . 

mfia  yff  "^"^'■^''''^"t.nccprovri!  bns.fedpconal--      Nonrcfragatttrctiam /.^7.§./.|frw/.r/f. . 

ipfa  iflj^lisatqueinfcchshabcnriir.  inquadidtur  padum  nedcpofui  :igatur 

mtEiittd     It^cni™  dcIhpulanonibus(quar,quo-  valcrcctfi  rcueraac  vi  ipia,  padum  dc  do 

adhoceandemcumpaAiaiarioneBrfaap  lononprKflandofirfiidnm£$.>.- 
bent )  lcnbtt  ICtus  Vlpianus  in  l.26  ff.dt       {!/.Etemm  exprefla ratnriodoli  inuiSe  * 

verbar.obltgai.Generaliter nouimus  turpesfii'  rcddit  paftum ,  non  exprefla  non  item : 

fuUtttnesnuBtmefiMomtittt.  Etiulium-  exprcllaliquidcm  noccnc,  non  exprclla  . 

■ns in.M'>  tn/i.  de imHiLJfyglm.  v^od  nfmnocenxLexprefiiiip.j.derei.iur.  ; 
curpicx  caula  promilTum  cf^veluri  fi  quis      Accedit  quod  inrerfic,  vtramfa£lnm  > 

homicidium  vcl  f?!crilcgium  fe-firflnrnm  iflud  nedepoiitia^afurfiientin  inirio  con- 

promitcac,nonvalct.  cnu^us  intcrpolitum>anveroinhne,vc 

'  ItemqaeDioclet.&MadnLjnt#.C  iUocafitiHiUiuiimQmenrificquiadoIum 

tMcJBxmkiaxgamitii^fn^^  fiitiirilquipaaocemicriocqDiccdj»dac: : 

"  hoc; 
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De    PACTis  Thesis    VII.  I  Q  cr 

Koc  vcro  cifu  (ubliftar,  quia  non  tam  Iationem;hxcnon  ircm:vcrum  hanc^.-  ^ 

dolus,  quam  adio  uoli  cft  remilla.  myhus  Fcrrcttus  rciicir,  quia  nihil  inccr- 

Noaducr(arurinruper/.//4.jfrff  Krri.  fitintcrcxprcnam  i5c  tacitani  turpicudi-  ^ 

ehli^at.in quaftipulatio ifta, qu.Tibidcm  ncm.  Dcfcnditur  aucca  Doncllo iS^: Gi- 

dicitur  non  fecunduiTi  bonosmorcscl-  phanio:quianonpotcftproj)ricdicitur- 

fe,noneftipIbiurcnulLi,ledcxccptionc  pis  ftipulatio,  qua:  cxprcllc  nihilturpc 

dohmaliinfringitur.  continct.Videin  <ifr4^  c.j.q  lo.vbi ptura. 

Rcfp.Obleruandumenimcft,  quod  l!lispa<5tis,qui vtturpes, nonoblcr- 

ftipubtiojdcquaillicagitur^nofitdirc-  uantur,nonimmcriroannumcraturpa-  p.uiu 

€to  inhonefta  vei  bonis  morib.  cotraria,  ^lio  intcr  aduocatii     cHentem  de  quo-  ^^^^^^ 

quia|>erea  neminicontrahcndiaut  non  tahtisiharc  n.vtturpis.ac  bonis  moribus  ^f)(^xui& 

contrahendi hbcrtas  diredkoadimitur.  contrana,improbaturin/.j^_/f.<fc^rfr7..VH  f/,^,,;^;^ 

Non  ipfisftip.ulantibus  fiue  contra-  prus  quidem fnorogare  finganti honejium  tjij  yjifjt  de 

hentibus ,  quia  de  fuo  matrimonio  non  pacifiiMitem,  vt  non  quantitM  to  nomine  ex-  gt(g(^  /i, 

pacifcuntur:necillorum,dcquorum  nu.  peTtft,  cumvfiirultciiu  refiuujtur,  fedpars  ^^^? 

ptiisagitur,quiaftipulatio  interahosin-  dimidtatius,quodextalitedatuertt,noli(tt. 

cerpodta  hos  no  obligat,  ncc  quicqua  il-  Cuius  lcgis  hic  cft  icnfus,  Procurato- 

lis  prdriudicatur :  vcru  obliquc  ftipulatio  rcm  vcl  Aduocatum  chentis  fiii  aut  do- 

hucpenmetjvr  illisquodamodo  hbertas  mini ,  htigantis  nominc  fumptusdcfuo 

contrahendi  adimatur  dc  quoru  matn-  in  htem  crogare ,  ii.  c.  numerarc,coique 

monio  agitur,  qa  mctuct  lilaeri  aut  parc-  lumptus  vna  cum  vfiiris  licitis  fibi  refti- 

tu  minas,  autne  iliunpanamincidant.  cuiftipularivclpaciicipollc.  Qupdllvc- 

Non  dcniquc  rcpugnac  l.ptn.ffde  con-  ro  partc  dimidia  cius ,  q>  cx  ca  utc  datii  c- 

dtS.  ob turpam caufajn ,  vbi is,  qui id quod  rit, padtus  fucrit,  padii ccnferi iniquum. 

cx  turpi  caula  promiilum  eft,  exigit,  doU  Idcmque  connrmatur  in  Lfi quu.  j.  C. 

mali  exccprionc  rcpclli  dicitu r.  de pofiuland I.20. C. de  maJato.Lis.  C.  de pro- 

Refpondet  cnim  ad  hanc  obiectionc  cinac.L6,^  fin  ff.ntandatt. 

Giphanius  &  Fcrrettus,diftingucdu  cfle  EtlanciMtiOjobquahuiufinodipadu 

mtcr  turpKudincgrauiorc&  lcuiorcjhc,  non  valct,lixceft,  q>Procurator  icu  Ad- 

vt  qux  pa(flioilla  grauiori  laboratturpi-  uocatus,qui  luc  lcgc  &:  coditionead  cau 

tudine  ca  fitiplo  iurc  nulia:qui  vcro  mi-  fam  agcndaacccdit ,  fi  pacbo  ci  lcruatur, 

norc  turpitudinc  cotinct.iplb  mre  fiibfi-  ipc  maions  lucri,  quidvis  fadur'  fit,(^uo 

ftat ,  fcd  doli  cxcepiioiic  iufirmctur.  aducrlariu  vincatiadcoqjpackio  huiuimo 

Probanirhqcdiftin(Shoprimopcr /. /.  dicaulidicis  caiiinioic  litigadi occafione 

§  4  ff-dedolo,  vbidititur,  n  fpecuiario a-  prxbe.\t&iisartib.acftrophisvcritatem 

deo  turpis  fit,\t  ex  ca  ncmo  diaturus  lir  .i-  oppugnadi,quas  homincs  in  foro  ac  liti- 

dtionc.  Qup  fubmdicatur  ftipulationcm  bus  tnti,vt  Plin.air,  vcl  nolcntcs  cdifciit. 

interdu  nonitariirpcelfc,vtcxcadene-  Sedhuicobiicitur.quodcuminviraq; 

gcturadlio,  vtfifimplicidoloquisindu-  partcmparratiofubcftdubijcucntus,  /i 

catur  ad  cotrahcndiijdcindcconfirmarur  in  iUuin  cucntum  fiat  padio^ncurer  l<jdi 

lixcdiftindiio cxindc ,  q>m omnibus lo-  ciCvitui: LtC.de pad.Lii.C.de trafii£l.Atc[ui 

cis,  inquibuspadiodiciturobrurpiru-  hiiseucntus  lcmpcr  dubius  &incertus 

dmcmiiuila.agiturdegrauiturpitudinc,  cd  Lt.ff.de tranftcl.Lfis  i.t.ff.dtcodicl  tndtb. 

vt  de  homicidio.adultcnojfurto,  &c.  £rgo  ta  facilc  cft,  vt  packii  dc  quota  Utis, 

Diftinguitur  prxterca  inter  rurpitudi-  a  procuratorc  fatttum^ei  noccac,quam  vt 

oe^^xpreflam & cadtaj  vt illa vicict ftipu-  iiu profic.  Quid  cnim  fi  lis omida fuerir. 

Eec  j  &. 
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l5l    fAtfTIS  ThKSIS  VffL  407 

«ctoriioni.quilcgcsimprobant.occaTio  fcexifhmojfiquidc  magi/lratiii,Dci  mlrii 

Airctur.  Qujii  etia  mctucrct  igrotus.ni  ftco&  lcgibusjordiiiatloni  dmmx.f./  .rfrf 

allenrirct  mcdico  niorcq,  gcrcrct  Sc  po-  Roman.  tcpugnant ,  ik  idco  proptercon- 

ftulatiiniquumctia(alanuprqiLu:ct,ip(e  fcicnii^  o^icruari  non  polluntrf^./j» 
medicus  malis  vtcretur  pharnucjs.  At  NccadmittendumccnicoiftaCanoni- 

huuirmodi  pa<5la,  mctu  cxtorta,  impro-  ftavum  diftindioncm.quaainnt.iuiiuia- 

bantlegcsnoftrLciy. C.<fcfMn/S<S.  diuncircferuanJum,  nonvcroa<5umi- 

Et  hoc  ctiam  (atis  confitman  vidctur  ftum  ilUcitum  &.  illegirmiu  conttahdari.  , 
LfimedUuss.fJeextraerJ.  (ogna.  inquam       Qupmodo  cnim  ficri  potcft,vt  valcat 

bicc  vcrba  Vlp.fcribKiSi  n^cdicus  cui  cu-  iuramentum,ncctamcnluftme.itur  ac"c' 

rados  fuos  oculos,  qui  eis  laborabac,  c6-  ifte,  luper  quoconualidanda  intcrpofuii 

mifcrat ,  pcriculum  amittendorum^oru  &.iuramentum.^aut  quomodo  adus  iltc 

pcr  aduerla  medicamcnca  infcrendo  c5-  nullus  ellc  potcftjvt  non  etiam  iuromcn- 

puhtjVt  ci  poflcffiones  fuas  contrafidcm  tum  nullum  fit  atquc  inualidum.  Scd  de 

bonam  arger  vendcret :  inciuiie  fadum  hac  quar ftione  memini  me  dixilTeinfcx. 

praries  prouincia:  cocrceat ,  rcmque  rc-  in  dijput.  11.  tbtf.i. 
Ititui  iiibeac. 

EodemquepertinctAilrfAwm^.Ctfrf.  H  E  S  O  L  V  T  1  O    T  H  B  S  I  S 
deprofeffor&meduUyvhilm^^cTM.Waicu- 
tin.Sc  Valcns,  Medicof,  inquiunt,  fattnmr 

Mctiperequ^famofferuntpro(Afequ^SyntHM    p  Adis  illegiiimis  annumeratur  quo-  ^ 

ijtupiricbtunies pTofUutepromittunt.  I^qucilluclquodfit  fuper  fiicura  viuc-  QltJJ' 

Et  quanqua  non  dcfint  qui  conftitu-  ti«  hcrcditate :  & primo  quidem  paftum  ^^^*  ^f* 

tionemiftamreftringcndacxiftilment.id  huiufmodi  intcrponatur  dc  hcrediratc 

incdicum,cuifaariumL'pubbcoconfti-  iUius  cumquopadumilludinitur.non  '"'^f 

niram  cft ,  vt  qux-  cxprc llc  dc  Archiatns  valcrc  iftud cemflimum  cft.  eepoM 
conccpta  lit:  rano  t.-uncn,qua  n:citut,co-       Idq;  faiis  arguit  textu*  in  Lij.Cde paB. 

fticucio,  gcncrolis  cft  acque  huiulmodi  <<r/ .y.Cir rotf^f.vbilmpp.  P4<f?tt,inquiuc, 

leftridlionem  refpuic.  qfioddfitdJnnJlrumtntocompTehtnfMmeJ}.  vt  f^"'"^^*' 

Nonequideminficiorquinvolcacpa-  frpstertttafungtretitr.exitqudptrtioneqtu**^  ' 

dum ,  fi  mftum  &  modcracum  lalarmm  niibeUt  tum fratre  beres pttrii fui  effet ,  ne^ 

non  cxcedac:cunc  enim  racio  prohibicio-  ^lUm  obltgdttonem  contrahere ,  neque  lilfr' 

lus  huiufmodi apcrcc  dcficic.  tdttm  ttfijttientt  fadttuU  multeru  p/uri  pp- 

Sicuc  &  runc  pattum  (uftinecuc,  qua-  tuitdt^errei 
do  poft  recuperatam  lanicaccm  mcerpo-     Et  in  /  Si  f-de veTh.ol>lig.StipuUti»,mf\\utt 

nitur,  quo  tcmpore  mcdicus  non  iblum  l£t\xs,hoc  modo<oacepta ,  fi htreiem  me  non 

donaca&honoraria  ab  xgro  liciceacci-  feceris^tamumdartjpondesfinutiiuefliquni' 

pic,imo  eciam  exigic,cum  miquum  forcc  cimtra  bonos m§res  efi hac  HipuUtM. 
ipfum  cogi  gracis  cuiaro.  Et  lanc  iddrco  cft  cotra  bonos  mores, 

Jjit.D&     Illudgcneralicertenendura,  pa£h,il-  quiainducitvotualterius-monis,&pr^- 

£.         legicimaadco  nullius  cilc  momcnci,  vc  betoccafionem  infidiandi  vicaealterius,. 

Qu.  y4,  ncc pcr iuiiurandum confirmcncur; idq;  cupiec coim,  quifcbonax:crto habiturii 

Attvaleat  noiolmnin  1.7.^  i6.f.depa£{.Ccdctim\m  dtc(citillumdecederc(Je  cuiusbonisa- 

pa3utlle  Liii.^.fin^dtlegat.&l.s.C.delegib.  diicrte  gitur,  vtcocclcriusbonispotiatur,atqi 

gittmum  lonciturac  confticuitur:  ncc  nuiufinodi  eciam  vicx  cius  infidiari  raagis  audcbic 

fiiuratu  iuiiuuoiu  boua  cofcictu  ob(eru.iii  poi-  dum  k  fd  Iccurc  nioUci  ppilc  iucclliget 
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'Proindcdiftingucndum  cxiAimoka,  contra  bonos  mores,  i'ta  vt  modo  di- 

'  vt  huiuimodi  paClum  dc  fucceilionc  vi-  <^u  fuitjtum  ne  c^uidc  iii  militibus  valcre 

ciflitudmarua  non  valeat  inter  priuatos,  ac  lublifterc  pollct ,  cu  hi,  no  minus  atq; 

valeatautcmintcrmihtes.  pagani,bonis  ftudcrc  moribus ,  omncoi 

Sicenim  apertc  diftinguit  ipfcTmpe-  higerc  dchnqucdi  occilioncmdcbcant. 

rator  in  l.Ucet.if.C.JepaiiAum  ua  lcribir:  N«im  intcr  inihtcs  li  v.dcrct  huiulmodi 

Jjcerinrerpmarot  huta/hiodi /criptHtn , quo  padbucomodo,  quointcrpaganos,linc 

eompreheirtur,  vr  it,  qm fupermxerir Mrerm  dubio  bonis  morib.  rcpugnarct,ac  cofe- 

rebut potidtur ,  ne  donationit  quidemmortit  quentcr  inmduibus  non  minus  atq;in 

cau/agejfa^caciter JpecttmoRendat:  tamen  paganis  ilhcicu  forctaam  vero intcr mili- 

cum  voluntas  mtlitum ,  quafupn vitimo  vitit  tcs  padtum  hoc  rcciprocum  non  valct  vt 

/pmtu de^  famtlUrit  ret  decreto  quoquo  mo-  pa(ftum ,  lcd  valet  vt  vitima  quxdam  vo- 

iocontemplationemortitinfcripturamdedu-  huitas,  qucmadmodum  ctiam  dilcrte  iii 

(ttur.vtmpoftremitudicij  obtineat,propon<vjj  ^.Impcratorcs  profitcntur. 

teac fratrem  ad  difcrimen  prali/ pergentes  ob  Et  ianc  plurimum  intcrcll vtru  huiul- 

communem mortis fortunam  muicem  ejfe pa -  modi  padio  valcat  vt  padio.an  vcro  tan- 

Hos,  vradeumquifuperilesfui£erresem,cui  quarn  vltima  voliJtas.quiaconuctio  qu.c 

cafm vhd finem arruliffer,perrmerenr:  exiRe-  pacilcentcm  obiig.it ,  limul  ctia  hbcrtatc 

teconiirme  inrelligttur  exfrarru rutiudicio  mutandc  voluntatis aufcrc :  vndc  ^cncu- 

{quod princtpaiiu  prompro  fauore firmarur)  ium  iftud  mlidiarum  maxinic  fluic :  at  v!- 

triarerumetuscomperuiium  ad  tedelatuejfe.  tima  voluntas  mutabdis  cft  .idcxtrcmu 

Qupcirca  padu  de  mutua  &  rccipro-  vlquc  vitq  fpiritum  L^-.ff.de adimend.  legat. 

ca fucccffionc  non  valct  intcr  pnuatos,  Addc  quod  in  mihubus  tommunis 

lcu  paganos,  mtcr  mihtcs  wro  vaiet.  mortis  fortuna  «Sc  pcnculum  tolbt  votu 

Idcirco  autc  non  valct,quia  occalionc  capfandi  mortcn^ 

pra:bct  captandi  mortcm  &  inlidias  vita;  Et  quod  intcr  priuatos  non  valcat  pa- 

alterius  ftnicndi:ctcnim  vcrifimile  eft  v-  Ctii  hoc  de  rcciproca  fucceilione ,  etiam 

trumq;  maxime  fi  auantia,qux  matcr  cft  hac  ratione  probatur ,  quod  huiulmodi 

omnis  mali  tcncatur ,  anxic  expcftaturij  paftum  tci^ndi  libcrtatcm  adimar:cum 

monc  altcrius  iUamqi  exoptaturum ,  &  lubfiftctc  co  paClo,  no  liccrct  cotra  illud 

jppterca  vitx  altcrius  infidiaturum ,  quo  tcftari  aliumquc ,  quam  eum  cui  hcrcdi- 

luolato  co  ad  fucccffionem  cius  pcruc-  tas  promiila cft,hcrcdcm inftitucre.cum 

nircqucat.  padiaicruandafint.ncchccat  vm,aitcro 

Ethoccftquodin/.//.C.</<rM»/SKf?.dici-  inuito.contravcmrc. 

tur^N-alcre  traniaiftionc  fupcr  fidcicomif-  Cxtcra  qux  pro  cotraria  adducit  icu- 

(o  a  patrc  intcr  duos  filios  dato.fi  altcr  fi-  tcntia  Andr.  G.ul.  hk  2.obf.i26.  quibulqi 

ne  liDcris  cxcclfcrit  vita ,  propterca  quia  cuincerc  conamr ,  qnod  padhim  mutua: 

tali  iraniaikionc  fratrum  concordia  con-  ac  viaffitudinaria:  fiicccmonis.quo  coii- 

(eructur  rcmoto  captandc  mortis  altcn'  uenit  intcr  duos,  vt  altcrurro  finc  hbcris 

voto  improbabili,quod  vomm  per  fidei-  mortuo,  ad  luperftitcm  bona  pcrucniat, 

comiirum  iftud  rcciprocii  induccbatur  fitvahdum,  cadiiroluiii,fM<!lf.</if/'45.f.j. 

Atqui  omnis  pakStio  quaintroducitur  ^^.vbi  vide. 

votum  mortis  altcrius  &  occafio  vit«  Scdvirumj^^m  rcciprocxiiicccf- Qu.  ^8. 

ipliusmlidiandiprxbctur,muahdaeftil  f  uisvalcajrh^^pcrlon^silluftrcr.,  sq- Anvaltat^ 

fin.C.de pad.  hi  i  Principcs,  Comitcs,  Barones  iS:  no-jalepailii 

Ncc  obilat  huic  ^  fi  lalc  paduin  cflct  biles  Impcrij ,  quxftio  lanc  cft diicuffio-  rtuproca. 

Fff  nc 
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1tcc*f'  nc  JigniCrima.^Etquidenvquodtalispa-  ncgatur  •.  cum  igitur  prohibitio  iftiusic- 
fionu  »«.  dtio  inntua:  &  reciprocje  luccelTionis.  gis.ritrpecialis6cde  pnuatis  nominatim 
ttr  ptrfo.  quod  <Sc  confraterniuus  Erbmbrudtrun^  conccpu^fequicur  aliud  dicedum  elTe  dc 
$uu  iUitr-  appelLitur,quo  conuenit vt  vtcr  fupcrui-  perfonis  illuliribus  ATg.iuff.dt iudic.  ma- 
Bts?  xcrK,is  alterius  rebus  potiatur.nec mter  ximecum  nufpiam  ilUs  pactioneiibin- 
perronasilluftrcsfubfiftat.vidctutprima  ccrdiclumkguur. 
tionte  diccndiuTi.  i.  Dcinde  n  iiticoilicutionc  d.1 19.  Im- 

I»rimo  n.  ccncrali  lcge  &:  fandionc  hu-  perat  milicibus  cocedit  de  muruaA:  rea- 
inlmodipadiointer  paganos  interdida  proca  fuccefHone  paciia:atquiillu(lrc« 
eft.ac  fobs  militib.  concclfa  in  l.rp.Cde le-  perfoni,velutJ  Duccs,  Comitcs.sut  mi- 
j^ib  paclto  idcirco  lita  mutuq  fucccfTionis   lues,  /.  i.  Cod.  dt  Jomtft.  &  prot.  Ergo  his 
vtpotc  lcgibus  Cxlarcis  cotiaria  &  jplu-  quoq;  padio  tabs  conccira mtcUigitur. 
bita,iKC  iiitcr  lUnftres  pcrfonas  valebit.      j.  Dcficicte  ratioiK  finali  ^lnbiiionis, 
i.  Acccdit  q>  hxc  pacbo  fit  turpis  &:   deficit  quoq;  &  ceGat  ipla  prohibitio-,a^- 
Bonis  morib  contraria,  delinquendi  etia  qui  Principib.Ducib.&CbmiribuscelIac 
occafionc  prxbcat:  atqui  illuflres  perfo-  atq;  deficit  ratio  finalis ,  ob  quam  priuati 
nx  non  minus,qua  priuati  quuiis  higcre   ^hibcntur  de  mutua  fucceilionc  pacifcu 
debtr.qu.T  boms  morib.aduersatur  &:ad  Deficit  itaquc  ipfa  quoquc  prchibitio. 
dclinqucndu  inuitat ,  imo  maj;is  hxc  fu-       Alfumptio  indc  pactt ,  q<  luf|(icio  Jc- 
gere  qua  priuati:  tum  q»  idc  de^idlum  c6-  h"nqucndi,infKiiandiq;  vittt  illius  cu  quo 
mittcdo  qrau-.us ,  propter  offcndiculu  q>  padum  mitii  eft  locu  nou  habcat  in  i!hv 
prxbct.delinqnerc  ccieantur,qu3  pnua-  ftnb'  pcrfonisi  quiain  illjs  redlitudo  cl.i- 
ri; tum quia  Uifticu,vitx  honeftate &:  in-   riori,qna  ina!iis,lumiiic  prxfulgcnt  /  /-m. 
nocctiaaliis  prxirc ac prjjluctrc Sc ad  fui   ter  (t*rtu.C  de Suma Trw/Milarq; tales iint 
imitarionceosinuit.ircdcbtt:tum§.ni-  quiealiis^iuftitia,  virtuic  acvitxintegfi- 
qucquiaquodiii  pnuatisturpecft,  id  in  tatcaiitcircdcbeant,  atq;obidabiftiu(l 
illultribus  rurpifnnuun  cft.  modi  voto  altcrius  mortis.videaiitur  clU> 

Aduerlatur  pritcrca  pachoderc-  quamalieni{Iim«e. 
ciproca  fucceirionc,  micr  illulbcs  inter-      4.  Acccdir  quod  cum  principes  cori? 
podtx,  quod  hcreditas  p.idis&  contra-  mimcro  cenfcantur  ,  qui  publicis  iuris^ 
6ribus  rchnqui  non  pollit /.  ..Cdt puctx  o-  fu;it, nempe  m.igiftratuum  R.omani Im- 
«f«r..-ittalipaClo dcferaturbcreditis.  Itc  perij  /./.  §.  itu publicuin.  ff.  de  iuii:c.&iu»~ 
quod  improbctur  oniiie  padura  quo  iK  re  prob.ibilc  lit,  cos  non  a-Jftnngi  his  lc- 
bcratcftandi  fiicultas  alicui  aufcnurco-  gibusvquxjjrojjrcrpriairotampadiio- 
tra LSttpuUtiohoc  modo.ff.deVeTb.obUg.Lhx  ncs  pvoditx  lunt  atg.  Lm fublicum ^S.ff. 
to.  Cdc imtiLJiipuUt  faU.  maxiuK  cum  per  manus  fit  traditu» 

Sed  his  non  obllanribus  rcde  Autor  quod  Principcs  &  Comitcs  in  liio  rcrri- 
noftcr concludicquod  talc  padu  dc  mu-  torio  cantuin  poilint, quantum  Impetas 
tun  fuccclIionevalcat.Eciiaquoqirrfu^c.   tcrm  impcrio. 

Hotomannus coufiL7;.n.3j.&fe<}q.\<.\A-  j.  Ad liic tantus cft publfcic vtifitaris 
ricus  Zjfius  confiLi.r.um.  iS. &fe^q.  !ib.2.  fauor,  vtea,qyxpublicevciliaium,  non* 
Iilon.  confiLs.voIum.^.  Aiidrcas  Gaihus  includantur in  his>qua:lcgcprohibetur 
2.  obferiut.  126,  vt  cleganccr  docct  laibn  inV.  Cttera,  %.fei 

Coiifirmatur  autcmfcrcicntcti.  &fiquu  ff.de  legat.i.arg.Llm  modo.ff.de  ctn-: 
mo  per  leg.i^.  C  de pact.  vbi  cxprclle ix.  -4  dit.& demonftrat.  Barr.  in  /.  quenudmodum 
liRlVATOS  hanc padioiicm  valcic.  C.ic AgriioL dr Cw^;.PubJicAitcm vcilitai . 
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-priferri  debct  priuarar  L  vtiUui.  C.  de  Pri-  rcnouarunr ,  cu  exceprionc  tamcn  Sc  re- 

mifiL  bonum  enim  gcas  mchus  cUc  qui  ieruacione  dccem  miiliam  florenorura* 

bonam  maa^  Phiio(bphus  HkuSdik»  dequib.teflari  ficdi^ncre  polIent.Hoc 

&  cu,  quz  aliqoo infKbpublice edeiu^  pa^him  Sigifeundus  Impentor  Hmili* ' 

cih.i,ccilunr  iis,  qu;r  maioiemcontineiic  ferinComiciis  Impcrij  comprubjiiir. 
pubhcam  vcUuacem.  Ruifumidenapathimrciiuuacumuv> 

JVtqui  adpublici vtiliiat€  ^»e^bie  vide-  ler  eorura  fiicceflores  anno  1 45  7. 
infc|Ki£Uo^ifiafi3mmcatisderout^  Connniilefiatemitatisdcmnta$iuc- 

ccflionc:  quoniaintcrImperi)Duccs&:  ceflionis  pafhim  eft  ininim  interDuce 

Pcindpesinducicarctiinmaconiuntkio-  Saxouucdi:  Marchioncm  Brandeburgc- 

'  aem  qua  fibi  inftac  framira  comngucur,  iem  vt  (upccftes  pcacmoneci  llne  hbens. 

iMpolequenter  conftniac  non  vni ,  lcd  fiiccederec ,  re(ccuaa&cul&ueteA2dt  de 

plpBes  prouincias  pacificas ,  paccmq;  &:  11.  miUib.  florenonim ,  qttod& ipdim  k 

cocordum  inter  Pruicipes  ahc  omnclqi  Carob  V.  clle  CQfirm.ttum  rcAacucPhi- 

j>ercurbaciones  amoucc  acque  exdudic  lippusDedus((rn/?/.^j4.V0/.4. 
aao  qoippe  communis  &  pubhci  boni      Atqj  talem  Imperatoria  conficmacio- 

animum  racit  cedlrc    .IcuolumtiiNV-  nc,ait  Gailius, neceflariadlequoadfirn- 

rUruin^.u,quti  qiuturc. fjM miur.  dalmperij^vccausicognira.perlpiciimn 

6.  Couucaonespcxhua:pnndpudc  fiac,ancaliapada6Lrutucalinpcuo  imc 
flKuua ru<»effioiie.flccucati*inlpe^ &  fiiciin  nocomenco  eadcmqj  ficn  opor- 
4liligcciusc6nderaca:,habcc  nacvurifbtu-  rere  cum  ccrca(cienciaCaem'is. 
Toru;sutn.orc'iinriontsq.b'c6tinetur,  Qmbus  ita ponderatis  non  refiftunt,' 
quovmculo  vnadonV^icrincxaellcde-  qiLx  lupra  m  contrarium  luiu  adduda: 
iMaatq^Ocdioefic(ucc6dendu,qualitec  quodenim<iL/.ip. non rpedetadillliifaa 
v^MQui^quaiiKcbellit^poce  alieraadlifte-  duplictfiuidamcnto  obtinuimus  primo, 
rcalreri;  qu.iHde,quadexcentatcaltcrA  quod  cxpreHc  loqu.itur  de  pnu.ito:  ac 
.dom^altcn^iubduosregerccucn dcbcat  Prindpcs,Duces  &Comicc$,icem<^B»- 
«ftalia  id  gcu'',  qu(^  nemo  padionib^  pcir  coiKl  Impcnj  non  poffiuit  didpnuacs. 
•.iiacis»&dpublici>di^Utecc6fbiiiiHn^  Secttncbtqniteaderalexconce&mili- 

Atqui  ft,irura  per  principcs,circa  mo-  cibus  paftum  ciufmodi  redprocum :  .it 

.dum  iuccedcdi  ticri  polle ,  nemo  ell,qui  Pcindpes  Impcn)  milicum  ioco  luberi* 

oieldac,  vcquiregahahabeani,  meci&  fiipuoAmitmifiiic  ''^ 
Jliiixiimperijcxcrdcium,  BaccoUnlO»     S  ccilfecundanonaduecfihinqiio^' 

mntsftfuli.ff.deRtgib.  cniu.^adiode  rcciproca  (ucccilioncia  * 

7.  Comprobacurdeniqjizciencecia  iiiuilnbusnonpofIirdicuurpis,cxprje- 
excphsclariflimislmpcn)  Komaiuaiam  diAispacec:cacioliquidem,qnxiacic,vt 
PuxSaxoaiae&Landgrauius  HafHxan-  inpciHacisficcurpis,  eamanitefteinillii- 
noChrifti  i5-;.p.iclLi tccerant(quod ho-  ftribuspetlbnisdeHcir. 

die  confratcrmratcm  appcllat)  vt  qui  co-      Non  obftat  tertiuni  argumentu ,  quo 

cum  luic  hberis  mafcuhs  moreretur ,  ei'  diccbacur  per  pa£lum  de  fiiccedcdo  col-' 

ifeperftcsherK&lncollEice^hocp»-  Irbberamcefiaiidil6cuicacein. 
€t»L  Carolus  cius  nominis  IV.  I  mpcrator     Nam  primo  no  colli  (emper,(cd,ca  (al-  ' 

Romanusin  Comitiislmpcrijcofirma-  ua,pa(5tumhuiarmodifTarcrnitatis  ficri 

uic  Rurlus  anno  143  j.DuxaicecSaxoni^  polte ,  patct  ex  fupra  addudis  exemphs*. 

icemqi  aker  Landscauius  (klfid^nilc  quibusahqua  ceru  pecuniae  fiunmaefc- 

[i  in  fii|>liMp|lliliii1iiliUj>tf^  4:^pafiiit>  dcsqnaieftacilicerec  . 
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Ei  'if ct  fratcmitatis  pa£tam  aufcrrct  li-    ftiffima  coniuniikio  &  amor  Fcruennflfl- 
bwV-  *  *icultatctelUndi,n6tamcrcpro-  musatqueardcndflimasinccrcedit/mi- 
bari  hoc  ioco  poHec,  poftqua  Impeiator   ftatifla  niipicio  captand^  moids  alten*» 
id  ratum  habec&comprobac :  quoniam    locum  vix  habcat,adeoque  principalisfic 
faculustcft.indiiureciuiliintrodudl:acft    praccipuaprohibitionisratio,  c]aa  d.li^ 
L^.ff.quiten.fae.f0f  LMoribusff.de  vui^.&    nititutuuiuiufmodi  deficut  pacl;o. 
pup^fuhfl.  vnde.per  Impcratorc  in  qoi-     Noigitur  quicquaadrefedti.  /-/p  quia  • 
DuiHamperfimis  coUi  poteftjig./.Kfiii/l.  etfigenerdisvideatur,necabeapa6tam 
ff.diR.lur.  copuic^um  \  icifTinidinnnaexcipiaturex- 

Dci.iqincicftinfTcqiicnb,  nccinlbhtii    prcilc,!utncKtamcracioneiftiusiu  prac- 
in  iurt,vt  tcllamcti  lactionc  homolibcT    tato  padto  dchcere.Taceo  quodconfixe- 
rei^supriu.ucpo(&a  nonqaidepiiiid-  ciidofi>leacconftitutionibusanteri<Mib'*' 
palicer  &  adu  ad  hoc  ordinato ,  fcd  tamc    dcrogare  i32.ff.de  !L%.penuilnfl.de  iur.  naf. 
iii codquentia :  vt  cxcnipln  cft  ni  eo,qui    genr.&ciuiLcACdc\v.ct\ iiircrpretari.Qua- 
fearrogari  pautur,  itcm  iu  co  qui  inona-    rc  conluetudo  hodic  rccepta,  quaintcr 
fteriu  iVigrcditnr  thiut»  &.imhM^^C   coiugcs  paAttni  rantaac  fitccdflfonis  acU 
i/(55.J5toriiS^lceniqiineo»<)uivniuerlarua   tiiiitinBtdec(^t  <il/./^.eamquedcaiiis, 
bona,tnmpi.t(entiaqii:mirururaal')  do-  qiumconiugupadtionib^interprctatur. 
nat.  Qupcirca  <::«c  luc  mirum  vci  abUudu       Sccundoargumento lam  iati&f«iCtuiu 
non  elUiconicqucnciamis,  qui  padtum   eft,.dumdsnionftnttamfiiics<^odiaiio  • 
huiufmodiconitacecmcacis.fecemnc>      4Ujy.quxinvoto  mortisalceciusfund»'- 
_         teftandihiciilt.ucpriuent. .  tur,in  coniugibus  dcficiat. 

^s"*    I'*'^^^!'" pr.Lterca hoc rcciprocum in-       Siancer duos dc cern| alicuius heredi-  la.Ci 
S»  fdttH^^^ conuiges quoque valere,ftacuicoonw  tate&(ucceffi6eficpaftuan vakfacqtue- Qu, <e.' 
^""^    munisfereDd.Ichola,cuieciamfiibliai-   ritur.&quidefiterriasiftefitinccrtus.vt^af^fr-tf " 
^uit ^"^  AnJrcus Gailiusi.(»i//i<J.  fide  hercditate,  qtrac  proximc  alrcrutri  pa^tt  de 

I  ^    Scdiiaon  quzracur  quid rccepcum,   fucricdelau,velc6municadavclccdcda  tertifali- 
'  iedquidverumfit, non.videcarh«c(enr -  padufiieritinccrpoficum,dubiumplane  cmv ai^ 
centiapoilefiiftineri.^  nuUnmeft ,  quin  valeaT&  fubnftat  padu  huc  vitU' 

I.  Qnia  cxprclTb  tcxt\iLt^.C.depa^.l        cPccbimq; {orti.itur:liquidcm  ciulmodi  tk,  feim 
hibccuitahspadtiodemutua&viailicu.    conucntioncnonmduarar  votu captS- 
dinariafiiccefllde,necquiiquaageni  i  U    da-  morti*akcxius,necpraEbcturoccafio  W^W' 
ifta  ^hibitione  cxdpitur ,  nifi  nulit>  ,in .  infidiandi vitz  iUiuss  de  cnins  heieditate 
quib.padiociufinodinovaletiurep.icii,    pa<ftum  eftfii£him»VCpocequiplaneilH  - 
iediurc  tcftamcnci:  rcgula  proindeifta.  ccrtusfit. 

Ctjamadcouiugescxtcndcndacft..  \i\nc\riLy^.detUofffrof9cio.6i\<:it\ii\i.' 

a.  Acceditquodiadoyobfqnampa-  .  lei£^paftiohocmo£;(aaa>vcfi:quahe- 
^o  iftairoprobanir.eciaminconiugib*  '  redicas ad tc  peruenerit,  mihificcoma- 
«btineaxtiniifdcmigiturficiurisdi^ofi--  nisjnulhTcilicetcerri  hominis  defignap 
tio  obrincre  debcc.  ca  hcrcditatc :  &  qiianquam  Pctrus  GiU 

Verulusna6nib*irihilmocase»fti--  ckenuishSct>.perdLi^Cufr;Mff.abn>. 
tnopa^fairo  hbc  ife jnutna &  redpCOCft  g^ttam^efle  ccnfcac;contrarium  tamea 
fiicccffione  intcr  coniugcs  valere  pcr(picuc,vt  fjicro,  amedemonftiatttm . 

f.  .C^a  fauor  maaimonij  id mercri .  iuvLmd.c.s.q.j.: 
^n^Aetas.-.  Nccadcemfitdc  qttodconfticiHio  i£' 

a^X^niiercopii,gWjjtoqnosacv-  iLjfii  pcohibens  p&m  dciutaca  fii&. 

ceffio--* 
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ceflione,  fit  gcncralis ,  nec  diltinguac        Sic  &  terria  ratio  impemncns  ffV, 

quicquani,  vcrum  ccrtus  lit  is  decuias  quonumhicnunpactisiiicur  licrcditas, 

hetedboe  padfaiin  iic,aii  tncertus.  lcd  in  eum  cafiim,quodelaafueri^cfan^ 

Rj-  Ratiocnim  illius  L  fin.  oftcndit  lu-  fertur  dunr.ixar. 
culcnnflimc  ciuod  coftitucio  ad  eos  per-       Non  aduerlacur  dcniquc  quod  pcrfa- 

tmcac ,  qui  de  noiTunis  alicuius  ccrti  he-  cile  lex  circumucniri  poUcc ,  admilio  de 

ffeditate  pacKcamur :  qain&^iftlnAio  mcertiliomtms hensdicacepadotfi  nem- 

qnas  ibidiem  adhtbetnr»  vtrum  videlicet  pe  pacifiKntes  dehecedicttehominis  in- 

con(entiat  an  non  confcntiat  is  dc  cu-  ccrti  loqitercntur ,  (entircnt  vcrodc  ho- 

ius  hereditate  pftio  inicur  adahum,  mini$cercialicuiusheredicace:autrtNo- 

quam  ad  homtncm  ^eAue  non  po-  -  tarins  de  inoecti  hominis  hetedicate  ie 

fleft..  rcripfille dicerec  >  vtinftramentam  va- 

Non  rcfraganir  ctiam  quod  &  idco  lcrct  cum  partes  dCcem  periona  VOi- 

f>rohibcacur  padtio  de  viuentis  fuccef-  ^leuL 
ione,quia  ca  nnllaeftnec  v^minxe-      Re^.  Verumftatts  innenuncpnefii» 

rumnacuraexiftit.  Iccm quod  impium  mitut»Jion  (aneinNocario,inftninien- 

fitdc  viucntis  hcrcdicate  cfle  (ollicirum  tum  publicum  conficicnrc.  Si  dc  tcnij 

Lj.  §.  tnttrdum  de  vulg.  & pnptlL  fubjlitu-  alicuius  viucntis ,  6i  cerri  homiius  here- 

tme  L  27.  §.  i  BmcffM  TrdteU.  Icem  dicace  pa&iofiaC)  quininucdisficdubi- 

quod  hsceditas  paiftis  dari  neque-  landnmnoneft.- 
at  ■  Hocquippe  exprcHc  condicult  lufti- 

Refpond.  N.amrationcs  hxnondmt  nianus  in  L  fn.C.  depAcl.  vbi  eam  iin-  q^.^i. 

Pnnapales  ,  nec  jirxdpux  ,  ob  quas  probac ,  Sc  prohibcc  unquam  plenam  ^,,  p^^^u 

pa£tio^ftttnta  mceemonefit  prohi*  triftiflinii  Sc  pcriculofilfimi 'eaenibs  ,  ^ 

Dica  rvera  ac  prindpatis  ratio  in  dSSL  £  quia  o.cafioncm  prxhcar  vicae'iUioS|,^^my 

fin.  Cod.  dep*S.  exprimitur  ,  quam  in  infidiandi  , .  de  cuius  heredicace  agi-  g^cmftt 

propotico  ceilare  ,  fupra  oftendimus:  cur.  -  bomin» 
at  principali  tatione  ce^te,deficitqao-      Aecedit  quod  improbus  iOe  fit ,  qui  yfffgntu 

qoc Accel&cdi^onno iuris ,  etiamfi  rcli-  follicitus  cfl  dc  fucceffionc  viucntis  1.2,  y^j^^jf 

qur  minus  principaJes canfr  locum ad-  f.  Interium.ff.  de  vulg.  ^  pupiU.  fuhftit.  jg„o,jcon 

huc  obtincanc. -  Li.^.tJ.  ff.dt  colUt.  bonvr.  L27. a  pMre.fyfff^j 

Ec4{aod  adprimamtaocmem;  quod*  ^    f  C  I1p«le&  ■  didti^ 

hSetedius  viuenos »  quantumuis  mcecti  oontn  boitos  >mores  8c  contnt  iufiKn^  - 

hominisjin  rcrum  natura  non  fir ,  ca  non  ttmn. 

impcdit  ,  quo  minus  dc  hcreditatc  ilia      Nam  pacilci  de  viucntis  hcrcditatccfl 

^ajGdo  fieri  poffic,  cum  conilet,  eciam  viuo&videnri  funus  ducere ,  quam  la- 

idquod  non  eft  i.fiicunim-^tamen  eft  tionem'&ftinianus'ind^iaciniL/&u»fvr. 

kAc  Icg.iri  &  ftipubrionc  promitti ,  qu4re  enim  qiudAm  viuente&  ignor.vucde 

vcluci  fcudlus  anni  iiequenris  $.7.ir  U'  rtbus  em  qmdm  fMtfcmes  (onuemunt. 

lit.  C.dep4&. 

Secunda  catio»quodimpium  fitdevi-'  •    OUetuandnm  tamen  eft  \  quod  ha;c 

uciuis  heredicace  cogicare  &  fbUidtiun  de  fitcura 8c non  dc  iam  dclaca  nercdica- 

elle,  ad  hercditatcm  hominis  dunraxat  te  acdpicnd.a  finr.   Nam  hcredicarem 

ccra  ipe^,non  vero  ad  homiius incerci  vendi  poife  de  cique  padionem  Hen  mi- 

ttcohBttem  ^•^CTflSfffff"  aroffmmft-  -  nime  elle  inierdidum ,  probac  r«r.  flr.j^  - 

^pocd^^  4(ktn4>&'dl.vendita.\3ie0  9memdc 

Bii^  hcte^- 
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herediuceiam  delaupadio  valet»  auia  onemvalereiubccIu(Unianus,(e(irano' 
per.eam  nuUa  praebetoc  occafio  inhdi-  nem  quoqueieiidi^ quavevalidaefleile' 

andi  virx  akcrius ,  nec  votum  inducitur  bcat ,  quod  nempe  ratio  d.l.findi$ ,  pro- 
illius,dccuius  hcrcditate iam  ddaapa-  hibcnns de certi  homuMs  hcrcditatepa- 
dum  ^atl^um  ctl  :  hunc  quippe  iam  dionem»ratio  apercc  dchciac  :  ctcmm 
cam  via  exceflifle ,  prxfupponeiidum  fiis9<teciiiusliecedicaceagicitr,fibi<iittd 
cft.  mecuaca  pacifcencibus,  Ucec  eipericU' 

Ircm  valet  padio  qux  fic  de  viucncis    lum  iftud  cuitarc  teftando  fc  iUis  iam  am- 
hcreditate  non  acqmrcnda,  fed  conlec-   pUu&  non  conlcncuc ,  quod  faccre  non 
.iianda,vtprobat  Lfiqtm  fermm.ffMdt*  fioceftis,qui  ignorat  padtioncm  defiqs 
.mpt.  boniselTe  intcrpoficam:  neccxairenia 

Talis autem  piftio valct  ac de iure fub  liio  itaobligamr  is ,  qui de  hercditarc  fua 
(i(ti^^uu  titruj^cr  uircpacilcencispro-  paciicencibus  cou(enfu  ,  vc  non  pollic 
pcio.nonveroiupcriurealiena  ^me-  poemcete6aiir(asdilIbicireiledipufon- 
iiimpad(cicur  cam  hcrcdicarcm  fibi  re-  pec  poeoitendi  iacultas  conceditnc  d,  L 
ftirui,qui'&finepa£lioneipridiccrctur,  pn.  quic  autem  huic  fentenrix  opponi 
de  iure  pcopno  &  iibi  compctcnce  pa-  lolentealubcs  duloiuum  d^a&Jefsd, 
dicitur,  de  quo  ctnnis  pacua  eft  ince-  (Mp.s.qu4S.t, 

grum,  &  Hmc  cumcius  interfithercdita-       Hiscxccpcis  cafibusvcramancc  fiipc- 
tcmlpfircddi^qiircidcbtturftultumcll    riorregula, quod  padlum  defumrauic- 
qua.-ri cur  dc  ea  paalcacoc :  dcntquc  nc-  cedione  iUcguimum  fic,  mualidum. 
'  mo  diccc  eam  hereditacemptomiccicon>-      Qg^xcgulam  adeam  qucxji  Ipcoem 
•:tta  bonos  moces  qux  iam  pec  k  ince  de-  enendic  Aucor  noftcr,quainccc  nuara 
betuc.  pacremconuenit,vt  dotcacccpta,nihilQ' 

Et  huius  quoquf  exemplum  eft  in  L   minusxqualitcr  cum  catcris  lucccdar. 
'»onaLt<r,ffJtadfft.^.j.lr,ii.eo(Lvhi^A6do        Cuius  tenccntix  opuamm  fmida- 
•«b  agnatis  impuberis  arrogati  intcrpo-  mcncumeftin  LisJC.ii  faSt,  vbilmpp. 
nitur  de  hcreditatc  cx  l.ii.  tabb.  fibi  dc-  in  hjrc  vcrba  rcfcribunc :  PaQum ,  qwd 
bica,con(eruanda.  fuLiLtr43Mf4&.eaf.  ditiU  mihnmento  (omfnthenfum  dl ,  vtfi 
jjjj,  fttter  yitd  fungertiur  ex  atpu  fortietu,ea  f  «a 

sQu^i.  Yakt  infupcr  padbum  deficctt  homi-  iuMMt,eimfittrefinbemfAtruftutj^^ 
An  valeat  nis  adhuc  viucntis  hxreditate  *  (i is  con-  neque  vlUm  olhgationem  CMtr^Aere ,  neqiu 
faiiufiu  iciuiat  pacijiyncibii»  padunique  cacum  tihtTt^tcm  tefiameiui /Mciaidi  tu^beritfmi 

ewm  habeac.  fouiu  auftrre. 

^mtU'    Hocliqaidem€afiivalidame^pa£ti»     z.  Cui  aocedic,quodpa£b&ftipuW 
tept  pa-  o:icm  ip(e  luftinianus  confticuic  in  dlfin.  cioncs ,  qaibus  fiiooeflianes  .idftringuiv* 
Sumcon'  jnverb.&mhtl exhu  paciionihus  /'qui-  ki-  rur,(untcontrabonosmoresi-f.C.</f 
ftntttti  licet  hunt  de  hitura  &  obuciuura  tcriij  utulUfmat.  vt    pac\a  omnu  dc  viuends 
hecedicacc ) 9iferuari,nifiiffe forte  itttm  h^redicacc  Lfin.C.iepad.  vc qux indocanc. 
hmdifMe  faOHmeH,  volmtatem  fiutm  ^  votum  cjpt.uul  r  mottis  contra  /.  71.40 
dtcemmodauerit  .(■rineavjqueadextremfon  (ond:t.  &  detn.  vndcrcdifrunc  improbus 
vtt*fiutj^trttum ftrfeuerauerit:  tutuemm  appellacur,quidcviucncishcreditateeft 
fubU$d  ttmbifiiitta  Jfi  ,  fittHt  fk  a  ftkr  iomdcus  U*iMttnbim.ffJeyM^.&fUftlL 
•mit§  ijrmham  hmt^niii  fMSiim  fh'  fitbnuut.Liuumm^*%K4ftittt.i,4d8G, 
tuere.  TrebtH. 
£ccehicnonfolumjpraedi^l;iunpa6|;i-      3.  ConhvQatidon  ^uod  teijsindili- 

bercas 
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^crta^paAis  adiminon  potcft./,f«w4«o-  introduci  qneat.  Ei  ici  rtarliunt  ^^^^.futtuHm 

tm.ff.fno yono.quiaeilpublidiuns/Lj.j^^Ki^  L2.C.fMfit loHi^mftut.  «Sc  Zat  Quae  k\\- intndud 

itJl.f4c.pcteJ},paaivci»adkaetcoubl^^  tcnna  hac  dcRndinir  r^one  quod^-o-^»/t>f  ^ 

modi  p.idko  libera  eefiandiiaculus  iL£r/.  mnc  ilatutum  &  omnis  confuetudo  ^c-paM  it- 

4r  is  C.ie  caOdt.b^.  bcat  infta  niti  r.itione  j  .^eo  vt  {btutumyMfK;-^  tie 

Nec  Infringitur  hxc  fentcntia  per     -  hr rationabilc  vcl  confuctudo,  racionc  dc  ctptatt 

mALHHk  if.nocnm  quippe  eftiouod  iftx  ftituti ,  nullius  cen(eatUr  ede  momcnti :  ttrt^  r*- 

LconisNouellx  in  ocddencalrnoc  hn-  atqui  ftatutum ,  quo  padum  de  (ucce^  lutf 

perionunquam  fiicrintreccpt.T,nccpro  dcndo  confirmatur,  &  introducimr  cft 

iiirc vnquam  obfcruatx  :  quia  Leo  Im-  irrationabiIc,quianon  folum  ratione  nul 

peratoc  non  prxfiiit  Imperio  huic  Ro-  iaml\anititur>icdctiam  racioui  cxprelle 

msuio  Germanioo » fine  ooddencali » ied  &idiamecroaduerfirar,prouierea  quod 

ericntaliduntaxat.Quarccum  cxtni  tcr-  occafloncm  prxffcr  cona.i  iL  qcm  natu- 

ritorium  fuum  ncmouis  diccrcponit  /.  ralcm&rdiuinam  dclinqucndi  d.LJin.C. 

fiH.ffJe  lur^dtik  idcirco  necLeonisNo-  de  p4£l.  non  itaquc  iUcutum  vcl  con- 

acUii^eintillittsImpeiacorisImpetiuni,  fiienido  huiiilnioar  valec  ,  vc^padum 

tn  Imperio  ocddentali  pro  lege  obfcrua'  de  cecni  iniciim  >  fiiliilr 

Euntur.  VidetMiUt.mmdtMtbwttMtt  &aiy 

mrv.(4p,64  i„  *•  Infiipcrqu.^conuentiononporcft 

Affg0n«mavecotfta,qu;  concrahanc  finnan  mrciurando .  ilU  ncc  ftatuto  aut 

fcntcntiam«d.NouelL  Lcoms  dcfumi  confucnKfinc  confirmaripoceft  ,vtBar- 

poirum,  iefiicaiiiinir4ff4r.ieH^:r.  tolus  ttadiiadl«»w»w/»fi  «w».»f#.A'- 

f*^-'^    ^  luff&iure.  quem  criam  pleriquc  ali)  (e- 

Qir netiam  ifon  hifaamt  piftnm  de  quuntur  :iim  vcro  proxime  obtinuimus, 

Intucacercithetvdtcate.ecfitiicuamfiie.  qaodtale  paaumnonpoffitcoofirmaii. 

nt,  auTmr.imcnco  cxprcnc  conhrma-  iurciurando.  Nonig^  ftanito<confi£-> 

•im:  tumquiaeftcontra  bonosmores  nun  potcrit. 

ftxnme,  vc  qaod  prxbeat  occafioncm  ,  ^         ,  _  • 

  •  ^  .  *  I    •       Non  oblbt  quocl  f  a  ,  qost  mre  ciuilt- 

concca  qniiiciml  prcceptum  Detalocn;       .  '  ^  ru 

.i,    1  r  y         -  conftituulamconiranoiurelubmoucn 

peccandi,  vitx  a'tcrnis  infiiiandi& ca- 


1;  »  .  c  po0yi»:  acqiivbcnefido  inns  cnifln  te- 

•candiinorteneiiSjnuocriir.i-^tnmt.-  {r  ir        j  n 

.  I  ftandinautatemelkintR}dud.imapp.i. 

at:  taliaauicmpaclaconnr;ri.ia  uueiu-  ,  ,   r  j  t.  i      1   a-  j,  1 

andoneqoettc,qaomamalut.uram«v  ,^5.^;^,,^^^.^^  romdelbtutoac 

tunxnccdifcrenonemnecluftitiamhabc  ^J^,^  ^  ^J^,  Vt  padode- 

rct  comitcs .  fcd  imquitans  6.  :nmftn.x  f^,,edcnd6adimaniaIiaiiKbeSSm^ 

vmcukim  exiiterec  :  turaquupaCtum  j-r  . 
iftu4e(Uoiitmlege»«ca>nrcqaeniereft 

ipToiuvcnuUum  Ls.CMlegib.  Qaodau-  Rcfp.  Etemm maiorpropofuio dc ij» 
CCmiuce  nuUum  eft  &:  pro  mfe<ao  habc-  acapu:nda,  qua:  racro  mrc  ciuili 

nir,aconlirm.in  lurciurando  nequit  /  nirantur,nec  racioncnanirab&«tema 

£5;Vnde  qujc  de  paAts  inaalidisrupra  gc-  fvmdantur ;  nam  qu«  pro  funcamenco 
ncr.ilitcrdiaafiicnHic,ea!hacao»mme-  ms  diuinum  Sc  namralc  ,  ca 

dari  dchcnt.  quantumuiscmiu  mlhtuto&lcge  intro»* 

cx     Amplius  adeo  inualidum  cft  padum  duOafanctoUi  camen  ftanitoacconfuc- 

dcfiinimhercdiiweterdj  adquircnda,  radincncqueunt.Iamveroconfaranoie. 

nncdbononecconfiienidiiiecedptte-  tifitvt&difppfinoXv.cA/#«.  nam_- 
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ralii!^rc&:ntloncpcrpctaa5c  .xccrna  ni- 
cuQL-proinde  non  poceft  l^acuco  auUi  auc 
conuetixdinetc^ 

<iQ^  etiamtion.luecal  prsdpuaxap 
rio,proprcrquam  padhimdc  (ucccdcn- 
do  mipiubai^i^uiaauferac  ccftandi  U- 
becam  facnltaEeni ,  (edlurc  qnse  in 
Lfin.  C.  de  p4S.  aflignatur  ,  quamhon 
duili  (ed  nacurali  luricilc  mbnixam  , 
plus  quam  manifcdum  eil «  ac  proinde 
non  poccft  (hicuto  vel  conlnenMniie  mo- 
cari. 

Similitcrnon  obft.u,c]uod  morcsnta- 
li  aut  boni  finc  cx  opmione  &  iudicio  c- 
ius  ciuicocis  confticuendi,  dc.cuius  mo- 
ribus  concrouerfiaeft  Lt^g^itmm*^. 
qmd  ad^citur. 

Cimi  iruquc  ciufdcm  loci  incolx  in 
diueiia  icnccntialunc,  &:id  fadodccla- 
taxstLde quib.ff.de Ugik  con(equens  quoqj 
iictalem  coniuetcbdinem,veIleg^  con- 
tn  lx»nos  mores  non  clTc. 

iioc,  mqiuun,  nou  obi^t:  de  mori- 
bns  eiiim  vtcum  boni  vdmaiifint»  tunc 
demum  cx  opintone  &itK$ciO/ciuitati8 
ftatucnciiim  cft,  quanJo  morcs  ifti  ncc 
iuri  diumo ,  nec  nacurali  repugnanc :  ac 
qnando  comrarij  lunt  legimis  natura;,' 
omiiium  c;cntium&diuinis,runcdeillis 
t\  diuino  narurali  iurc  ftatui  dthct: 
atqui  bonis  moribus  iuris  naruraercpu- 
gnat  padlum  de  iucoedendo,  ergo  non 
debet  de  illo  iudicium  fieri  ex  opinione 
&:iudicio  populi  alicuius.nccattcndcn- 
dum  vtr.um  apopuli.iudicio  probacum 
fic,anminus. 

Non  adueriatur  quoqne  L  Bcet,  tf,  C 
de  pa^l.  in  qua  huiulmodi  paifla  in  mt- 
licjbus  tollcramur;  itaouc  conruecudi- 
ne  ecum,&  ibtuto  micr  paganos  rca- 
pipolHnt. 

Rcfp.  Nam  diuerfiiEma  efta  quoad 
propolip.im ,  militum&:  paganonim  ra- 
cio.  Nam  ciii  paciio  de  iuccellione  re- 
dproa  valeatintermilires :  non  camcu. 
vuet»  vtpadfaim,  fel  mloiw  quaedam 
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volimtas ,  quae  fcmpcr  reuocari  \  miG- 
cepoilic  ,  ii  qualiicunquc  ilniifare  iui^ii- 
.candiiaiio  deeotcum  quopadnsfiiitf 
interueniat. 

Hisconlequenseft,nonvalerepaftum  -g^ 
pacris  docali  inftrumcnto  ioiertum  ,  vt  ^„  y^ifjf 
fiHa  dotefitconieniai&ibfaisfiaterpatri^i,^^^ 
fiiccedac.  .fff^ 

Et  Cine  fi  filia  non  confcnferic ,  ncc  ct-  jHio^fi. 
iam  .lucccilioni  &c  iieredicaci  ]paxeinx  jgff 
»ienandaneik»  xesexpeditaeft,padhmi  cmttmd 
videlicethuiufinodinequevim  padiha-  iHy^ 
bcre  ncquc  teftamcnti  aut  di^ofidonts  f^i^ 
mtcr  libcros.  ^  f,g„j 

.  Eccnim  conftat  parcnces  ceneri  ^^c-^fottnu? 
■  tosfiiosaitt  heredesinftitaeretaut  veto 
cxhcredarc.&  pcr  exheredacioncm  a  fiic- 
ccfllonc  rcmoucre  &  cxcludcrc ,  NoueH. 
tiS.caf.j.  Nccalius  modus  hbcros  aluc- 
ceffione  pateina  excludendi*  kire  no- 
ftro  prodinis  reperinir,pr(eter  iilftun  ex^  . 
hcrcdarionem  :  eciamfi  icaque  padlo 
inccr  pacrem&  ftacrem  conuenenc,  ne 
fiha  iuGccderet  ,nied  Ibhis  ftacer  .ad- 
minattir,  pa^  ifta.  ntdlii»  erit.mo- 
mcnri. 

1.  AccedicquodpaiLhoduorum  non 
poftk  praeiadicari  tertio  ,  nec  tns  u 
pfius  dcteriusconfticui  L27.%.4^ff.de pnS, 
*jr  l.j.pT.f.de  tuHfiul.  nihil  itacji  pr.Tmdi- 
cabic  conuencio  patns&  fiUjdc  hliaab 
'.heredicace  paterna  cxdudoida  ,  nec 
obftabit  filic  qnominua  fiiooedeie  polP 
fic. 

w 

3.  Quiapcrpadiumnonpotcft  libcr- 
cas  cclbndi  adimi  Us.Cde  pMl.Ls.  Ced.de 
tMit.  acqui  fi  valeret  hoiufinodi  .con- 
uentio,  vt  fiha  dotc  cflcc  conccnta ,  & 
folus  (ucccdcrcc  filius  ,  adimcrctur  \i- 
bcra  ceibndi  poceftas  pacri.  Quparca 
talcpaftum  fiibfiftece&  valece  nonpo> 
teft. 

His  non  oKltit  /.  v!tim.  C.de  pd3.  vbi 
luftmiaimm  Impecacor  mbec  valere 
Mdnm  de  fbtara  fiicceffioae  &  hece- 
diOBe  tettii»fiiscoiiicnferit :  mleleqna 

vide- 
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'^ndetur »  quod  Cao  anenfu  poflit  quilquc  cur  indudta  fit  iure  nattoe  Lf.ff,  de  bonie 
fibiipfiUboRunpocelbceniteftandifH»-  dMmnaJMjkk.ff.ie  ltb.&p§fibimi.  qnam 
ripcre.  rarioncm  addndt  Hoconinn.  ev^ 

Qua  eti.im  r.uionc  motub  Gotofre-  oHano. 
dusad  diQ. l.ts.  C  de pa£l.  pucac  d.1. //.  C.      Sed  fi  rcs hxc  diligencius  conhdcre- 
de paS,  &Ls*  Cit  «fCitf.  ttHmm,  tHGt  tat  &  omnia  accutatius  ponderencur» 
corredfcas  8c  emendaas per  L  jmACJt  palam  eric >  lianc  iencenciam  collcrari 
-   ^4^.  nullo  modo  polle  ,  nec  pad:um  iftud 

Hoc>inquam>nonobftac,quia  aliud  lulliucri ,  ecn  kgiamam  habuenc  Hlia 
eftMci^)€iiiiialiode  haereditatefiiaj  a-  aut  imfdemencttm  dus  conlecuta  fiie- 
liudyoo  padlccncibus  alijs  confcntire :  ric  \  (ed  penicus  aniue  fim^dcec  nttl* 

Eriori,  quod  in  d,l.  &:  «/./.j.prohibecur,  lum  clle. 
beca  poceibs  teflandi  adimicur ,  acpo-  Pro  aua  i^icencia  ^c  cexcus  iii  L /. 
fterionhoc,quodin  i£/ljfii.concediciir,  Citttmt.  htmr.  vbi  Alexander  Imp. 
iK>naufercurpoce{bstc(landi:quoniam  inhjrcverbafcribk:  Pa^imiUi^h^rk' 
qui  confentit  alijs ,  dc  lua  hireditarc  pa-  mentocomprehmfum,  vt  fiita  contenta  dote, 
ciiccncibus ,  ilie  voluncatcm  fuam  muca-  qua in  matrimomo  coUocabatur,uullum adbe» 
re,  quandocunque  volueric,  poteft,&  n4pateriuregrefumbaberet,iiirk4UMtd- 
debonisacqucheredicate  fiiateftarii^^  teimprtkitm^mmtifimtpdtrifittetdtrtji' 
•         fn.inverfj.  mjt  ip/e  forte.decuius  heredltate  liaprohibetur. 

pj^lumeffy  voluntatemfuameis  accommoda-  1.  Cui  conlentit  PapinLinus  in  l.fn. 
kerit.&iaeav/queadextremumvitdfuajpa'  ff.defuu&legnim.Pater,\n(m\et\i,mfirU'- 
tnm  perftmrMtik*  immtittiAwtiprihaiki^umitMimeite 
Qmjcirca ]pcti.lfindlem.  no corrigun-  accepiffe, nequid ex hereditatepatrifffic rjret, 
lur  d.l.  /  f  A'(/.  /./.cum  dc  quxftionibuspla-  eam  fcripturam  lut  fucceponu  non  mutafe  co- 
ncdiudiislintcouceptx.  Jlituit.  Prtuatotum  entm  cautienem  legum 

Ou  6i     ^^<^qiii<l>  fifihaconlenieritMtriAc  miStritMtmMet9/eri 
^^jj^ftatrificpacifcenrib.vti!IadotC«»tt  3.  Eodemqoepcrtinct  clcgans  lufti- 

fgjf^^  rcnra,&  lolus  firater fuccedccet  anneva-  niani  rcfcriprum  in  l./tquando.sj.C. dein- 
j^^^^-^^.  lebithocpa^lum?  oj^.teiiam.  lUui  etumjanamus,  vt  ffquit 

feSioni  Rcfpondet  Author  nofter  ,  paftnm  i  pmrt  ttrtm  rts  ni  fttmum  dtcepiffet  & 
mlmpa^  ^^^^  ^'^'^''^  h.iaenus  folum  ,  vt  quod  paaus  fiiiffetyejmttlimiikuffeuft  qfUltU 
tntS!i  ^''C'""^-^  deeft  ,  fuppleri  debeat  hliar,  aduerfus  tejiamentwn  patemttm  minime  ab 
amfia-^^  fortaflis  iegicimam  dos  non  adac-  eomouerttur,&p*n»baumpatrisftUus,iO' 
tre initu'  ^"^^*  ^*""  P^^ff^*^^*"^'     ^ff^^iunt  tku 

vt  bicfe-  QH?  Aiithoris  fentcnda  hoc  niricnr  kiiiemmjed  oppugnandum  purauerit,  rtt^ 
imfiuw  '""<i^'Ticnto ,  quod  volenri  &  confenri-  re  iurgio  explofi  htmfmodt  pjilo  fibim  mi- 
inet  ct  fuoquc  bcueficio  &r  fauori  rcnun-  nime  grauari  ftcundum  Papmiam  rcjpon- 
/g^Jgfif  cianri  ,  filia;  nuUa  fiac  iniuru  ,  ctumfi  fum ,  in  qu»defiiumt,mttttkmagii  filiosdi 
vakat  M  «iniinatiir  ad  fiicceffibnem  paccr-  pdteriu  ^Jifiiki  preuocandos,  quam  palHt- 
-         nam.  m^w  4<^r/iij«7</5r.  Eccc  hic  propomtur 

Legitimam  tamen  habcre  debeat  fi-  filius ,  pafto  cum  patre  uiito,  rcnuncuif- 
lia,  quoniam  renuncjano  ,  contrale-  fe  queicla:  uiotficioh  telbmenci :  poft 
gem  natnrc&Aa,  nullius  eft  momenri  moctem  vcro  patris  mouifte  querelam, 
capmn  eR  obligatorium  ie  reguL  iur.m  fcxr.  adnecfilS  ccftamentum  paccrnum  in  quo 
Atquil^jionuportio^quaclibedsdebe-  etaciniqueexhetedacus.&didturpado 
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noiTCcnerifiUnmftaKC ikUyie.e]ECafatio-  venundadomficttcin  propofiiofetifldi^ 

ne ,  <\\xoA  fUij  jnagis  ail  patema  ob(e(|uia   cioni  iftiobftac>quo(l  bbertatein  teftandl 

Srouocandi  fuu,qiiam  paQaonibus  ad-  adimat  parcnti  d.  1.  //.  deinde  proccdit 
xingendi.  (]uando  expcdlo^  le^s  p.roliibicio  non 

Neceftquod  quis  excipiac,  adiiuAas  obAgiv,vrinDcopofia»tnanim  diSJ*^  /. 
fegesrintcU^endas  dnncaxat  eile  dc  fiip-   CoiLde  ctlUtimctpnlSc  imptDbacur  pa- 
plemento  lcgi-imx :  non  aiucni  dc  in-    6\nm  Hluv,rcnundatiOttecinsquantnm> 
nrgra  partc  hcrcduacis  :  nam  pnorcs    uisinterucnicntc.  ^ 
«iiuc  leges  apenc  Icquuncur  dc  uitcgra       Si  patcr  lilum  qux,vtdidum  eft,con-  vu.  o6i- 
fcsicdtcate  atque ,  quoad  banc,  pa^fcum  (enfttin  padum ,  vt  filius  iolus  (uoxdc  J'''^ 
nuUum  clft  prottundant ,  non  vero  dc    rct ,  vcl  qux  rcnunciauit  i!ir..rn  patenia:  ^"^'  *** 
legitima  duntxxat  :•  poftrcnia  vero  Gicccllloni,hcredcinm'.\itucnr,qua'ftio-'"'^!'** 
lex ,  quamuis  vid^atur  iigiiificare  agi  de    cil ,  annc  Hlu ,  cx  mh  tcftaraento  lurrcs  ^f""^ ' 
fitpplQmenco  legitima4.ameniiequcdc  excicnra ,  &  heredicacem  jiacccnam  adi-  S^"*J^''' 
ca diiecceloquicur,  &ad ca(nmhittcno-  tnm,  poffic  tepdli  cxcepnone  pa6b  iu- ^"T 
ftrocontrarium  pcrtinct,ntmirumquo    cari?  JSImm 
paterccftamcnturarcnplerat,hocautcra        Ne^tiua  placei  Authori  noflxo  , 
«afu ,  qulnobts  pcopofitus  efty  paccr  quam  cciam  prob''uic&  lequuncur  Gai-  ^-^^^^ 
tnaeftacns  decelfit :  8c  quorfum ,  ob(c-  Uus^Gcaffiis^ioiods » ab  Auchoreallc-  * 
cro  ,  pcrtinerct  dilputatio  t'e  legitima    gatis*  tllebat^ 
auc  rupplemcnto  leg^cimx  vbi  mteftato       Quara  rentenciam  &  iplc  vcrara  eire 
pacec  dccdlic/'  Fcnma.ig^cur  di(ptiiaic-  iudico  j  cum  quia  renundacto  filiae  in- 
cnr  hoc  cafir  dA.fitpplemenco  legicimac ,    telligi  debcc  de  fuccclTione  ab  intcftato; 
onm eius  catio nunqu.\m ,  nifi  ob  inrtitu-    acVoo^ue  filia,  qu.T  fucceffioni  &:  hcrcdi- 
cioncminminorepartc.autcxhcrcdatio-    tati  paternae  rcnundauic ,  ccnictur  Jif>- 
nem  habeacur  /.  onattm9d$.C  de.mjj^.  tt-   Uun  (ucccflioni  ab  tnceftaco  &  hcredi- 
^gmmt.  tati  lcgirimae ,  non  etiam  ceftamentarix  r 

4.  Acccdir  infaperquod  ratio  ,  ob    rennnci.ifle  ,  mnximc  quia  rcnunciatio- • 
quam  huiurmodt  padlum  improhatur  ,    nes  fih.irum  dcnon  lucccdcndo  lunt  o-- 
eciaraeocafulocum  iiabcat,  quo  lcgiti-    dioia:  &  ftridi  iuris  L  padtttn  doisU 
ma  cft  fiUaB.cefida  :  fiquidem  pacer  6c   UttlUt»  kmr,  i.  ftOmn  {fmi  dmOt.  CA  ' 
CCmepa&ofibihberara  telbndi  hicultate    ^kiA  ttun  quia  patcr  inftituendo  (ili.^m 
adimit.  Attaha  pada-iurcnoftroimpro-    cenlctur  rcnnnciauonemctiam  uir.^.tam 
bantur  / //.G.ir/«5.  remihllc  Maront.  dijputat.  ix  nuiu.  js- 

5.  Poftremo  qnod  cal»  paftum » qipn    quodvccnm  dc  pa&o ,  quod  pacer  cum ' 
«onucniCtVtfiUacloce  contcntaiiuUnm   fflia  (cdc :  ncuvantcm  dc  ^Oto  quod . 
adbonipatcrna  regrdHnn liabcrcc , im-    pacercurafiiio  inijt,vt  ipfc  iblus  (uccc- 
probct  lex  cuuiis ,  ceftis  cft  Ponu^m    dat,&  iihadote/ii  contenta.j  nam  ab  hoc 
capn.qujma6$,  4»  fAM/ktu-u^Atuusi   pa^  patec- inuio»  filiO'  rccedcw '  • 
tpie  (acecurquo4iumvalcat,quamvivre-   oon  poceft  ^ipaikli^CMttk-nfimL  fns— 
nunciatiofika-innracntti^nifircnundp  tbt. 

acioiuratafucrit.  Sed^uidfinoramatun&iaf£cdc  iu- - 

Necc»bftatqaedfifia6iianliiorenn»>  iaifofiba(eex4eflanBantcMioaIncodl» 
ckre  po(Gt.t  fenuit.  cotL  tk  fdL  Rd^    mm  f  Nihilo  tamen minnsadcnicBetnrac . 

Nam  hoc  ceceris  paribus  vcrum  eft  ac    patris  teftamcnto. 
jcocedic  .jjl  jaoaauud  quipfiam  obftec      £c  cadocft  miod  iuuuiinodt  iucara  eo- 
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i,  "Vtpote  legibns  ciuilibus  ,  talem  tamiecelam  cxclaifcit  eriam  cirra  v]hm 

filue  renunciationem  improbandbus  ,  pamonctad.S.  jf  j""       — J/Urmrf 

oontrarium>  ip(b  iure  fic  nullum,  ncc  fc.uflMt. 

(emari  debeat  Ls^CM  B.  nec  bona  oMi-  £c  lonc  non  (cquitur ,  in  proponto  ca- 
(cientia  iernan  poffic  mffUkUf,  {$»4^  fu  hlii  e.\-cluditur  Ii  qucreb  inofHcioli. 

ILoiium.  Hrgo  padlum  illiui  de  non  luccedcado 

Paf^umigitardenonracccdcncionon  vaiidumeft. 

-Qiir^T^nimiBl^bnsnc^lmciiiililimimpro^  Qupdrca  paAnm  de  non (acceden- 

An  pMaS  tur,quam  paftum  dc  luccedcdo;  id  quod  do.iie  quidem  co  cxfxi  ruftineri  videtur» 

^^■^^  firetur &;agnorcicPoBd&xiB4Lf.fiM»Mrir  quo  leu;icimam laluamhabetquipaKcn^  ^ 

^^'^'^  depa^.mfext,  wccclliom  renuncuuit. 

nrecmh    Qfg^       vix  a&  commo^Mir  dari  Non  eqnidem  me  (iigic  loluuinem 

94kati&  poteft ,  quam  hzc ,  quod  improbus  fit  Cocafium,  I&iun  alias  cxcclIenciOimum 

jiVMUt,  quiiquis  de  vitienris  (iicccfTionc  (ollici-  ftatucrc  padikum  dc  non  luccedendoin- 

^  tuiell Lj.ff.devMl^.&fufilLfubfit.aic^i  di-  tcr  patrem  duataxai  6c  hium  cllc  ilUci- 

dnir  fi^iUnare  oontra  bcmos  mores  ac  tnm :  imer  filiom  aucem  &  patrem  a- 

comcaia^cncium  Ltf.i,  duuuton€m.ffJe  liofque  exttaoeos  lioc  nomine  t&  pro- 

donttt.  atqui  paaTcirurdenon  (iicceden-  hibitum. 

dois,  quainuis  kbi  pra:nDut  iuccedcn-  Spedaleni  aucem  pcolubitionis  ra- 

M  fiicnBatirm»  de  fiicceiBone tamen  e-  tioiieminfilialiaiicefledicicquodfilia 

lits,qiio  cnm  padfiaturjcogicat  &lbllid-  non  ex  voiuntate ,  Ccd  cx  nimia  pacris  re- 

Jtns  eft.  uerenti2,qux  Plmio  tefte ,  ^ltis  I^c  cffi- 

Verum  an  valcat  tale  pa<ilum  de  non  dat, quam  crror ,  paterniE  lucccLfioni  rc- 

iuccedcndo ,  fi  is ,  qui  paciicitur  (e  non  nuncuile  vidccur  L.$.^m  onerundA. Jf.qua' 

4ucceffiinim ,  tantum  acdpic  ab  eo ,  cui  rwM  rera£L  modico  ctiam  accepto,  ne  pa- 

paflumfedt,  quantumci  cx  hcrcdita-  tris odium  incntxat  L$s,iJBM.CJle mf-^ 

te ,  cui  renundauic  debetuc  loco  it^ti-  fU.tt^am. 

iwx  f  Cxccrum  valdc  vcrcoc  nc  ientendt 

Alfirmar  Acttlior  noAer »  fed fiipca  luecfiiftincripofiSttjcamiddrcopa^bum 

hanc  (Intentiam  reieciraus  pcr  tcxtum  denon  rucccdcndoincerpai^iem&filiara 

in  L }.  CM  coUat. hn,  &Lfin.ff.de  fuit  &  non  fubliftcre  conftcr ,  quia  adimat  talc 

Ugittm.  vbi  &  ranonem  iiuitt&  aifigna-  pa(^um  parcnu  Ubcram  cclUudi  tacui- 

tiimus.  caiem4m.£/>;Cdlr^MflLIleaecenBaIisfine 

NoDobftat  Lis-^Ubi£cMm0c.te-  metusaaixmccaAiimrdlcindendumnon 

ftam.  &l.i.^. }.  ff.fi, i  pAtre  cjuit  mmumtff.  ruf!icit,prout expreHc arguit  LhtterpoftrM. 

vbi,li  iiU^s  tancum  accepcnt  a  pacre  ,  Cdetraufiut.  committitur  ccgo  £dlada 

^uantnmd  (bffidtac  poctionem naturl  caufie. 

debicam  ca  lege,  ne  iudicia  patris  inquie-  Statuto  tamen  podum  dc  non  iocoo- 

tarec,excluditur  a  qucrela  ino£dou»vel  dendo  rcdpi  pofTc,muln  opinacur,  quof 

cxccpnone  doU  rcpeiUcur.  &  Auchor  nofteclequiiur :  idqj  propcer- 

Eienim  pcxtec  id ,  qood  fiipcaad  dL  eaquodprohibitionniuspaftilalranct- 

t  §S'  reijx^nfiim  eft  ob^einiari  debet  >  jdlisfit,necittrenatncali  reprobetor  t^if, 

quoddc  Doneilus  notat ,  quod  in  ncutta  qudmuk  de  paS.  in /ext.  arqui  ftamtum  8c 

Icgc  excludatur  (ilias  proptcr  pa<5Uo-  confuctiido  ittci  duili  dccogarc  poif> 

nem ,  ied  quu  qu.u;tam  poitionem  de-  funi. 

'^«■vcqiitt-  SedkveniateluMifinodiepinionem 
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qium  lcngiflfimc  aberrare  puto  :  cum  mcnco  tamcn  .icccdcncc  iu  conua- 

cx  prxtiictis  conllct ,  quod  ctli  lcgibus  Udacur  ,  vc  lulia  Hc  lcgianu  cculca- 

dtiilibiis  pa^m  i(hid  de  non  (ucce-  mr.  . 

dendoptohibcatm- :  proliibicio  tamcn  Adducottt  infii|»er  exeinpluiiiE&tii» 

ida  non  merc  ilt  cuuiis ;  icd  nacarali  (ratri  fuo  ins  primogenitune  cedenm* 

ranonc  nitatuTi  ideo  enim  duumus  cale  Gmef.if. 

pactum,  quo  (umne  fitccefllioniFenan-  Czcerum  ctfi  hxcopinio  nonmodo 

danir«non  valere,  quia  qui  iftud  inic»  commiini  Intcrpp.  omiuumque  Cano- 

deiuccedione  viucntis ,  cius  vidclicet,  niftarum  colculo  lit  repta,  rcd&;  viuac 

quo  cmn  pacilcitur ,  cogicat ,  cftque  lol-  couluccudinc  ita  conhrmata ,  vi  m  mdi- 

licitus  :  quod  unpium  &c  bgnis  mori-  candoabcacecederenon  liccac:  contrar 

bo»  contiarium  clle  ,  aic  ICcus  in  AS,  riacamen  opinio  veritaci  &iauoni  iuris,  • 

L2.ff.dt  vulg.  fubftttut.  at  llatutis  &  con-  mnquc  ctuili  ac  diuino  magis  conlcn- 

fuctudinibus  ca  mtroduci  non  pol-  tanca  vidctur  :   tum  quia  padlum  dc 

iunt ,  tjiu;  tcdx  rationi ,  boms  mori-  noii  lucccdcndo  mrc  auiii  prohibitum 

bus  ac  honefiaci  rc|  ugnaoc  >  l3«.ff. it  eft,  vtPonrifex  ipfe  in ^Ci^^um^ 

kffb^  facecuc.  At  iuramentum  >  quo  id  con- 

Qu.inqium  negari  non  pofTit ,  quod  hrmarur  ,  quod  lcgibus  ciuilibus  rc- 

hocui  ioco  Autiior  noftcc  aimout,  viii  uug!i.u  ,  nuii  loimn  iurc  auiii  impro- 

vidclicccforihodie  (enwntiam  iftam  re-  baQic&noUumacqttcinefliGtt  elIepco> 

ceptamcirc  atqucprobatam:  (ed  excla-  nundacur  Ls,CmLdiU.  ied  etiam  luce 

mandum  eft  cum  Vlpiano ,  in  l.is^.fin.ff.  diuino ,  vt  confcirnrix  rcpugn.nns ,  reij- 

4t  mm.  lioc  quidem  cecepcum  cll  xled  citur  ^  cum  quicquid  contranatui;  nx^ 

nuUoiure.  giftracoieinIqueDoniskgibi!s,ocdina- 

lit.G.       Deiurataianc  renunciationc  conftac,  rioni  dtuinscepugnace dictcur  €^),  ai 

Qu.  60.  gjj^  iure  Canonico  &  notoria  toiius  Romanoi.  Tumquiarcpugnattale  iucap 

Gcrmanix  conluccudinc  clle  validam  mcncum  bonismonbus,quoniam  con- 

OM»  p  &efficacemad  fihasa  lucceflioiKpvner-  firmar  padtmi  eiufinodi ,  quod  bcMiis 

^^*''^^''' naexcludendas :  Ita  quippe  BoniractttS  moribtis  concrariacur  :  iinprobum  fi- 

T4tajit€f  p^iifjfj;.,-  Ronun;!'.  in  capit.  qiumuis.de  quidtm  eftdcvuKnns  iurcclTionc  paci- 

^.f<f?JM  ftxt.  OwAtnms  puclum  patri  facium  fci  L2.de  vulg.  fubjiit.  tum  dcniquc  ijuia 

'^^  a  fiiu ,  dum  nuptui  tiadebatur,  vtdote  (en-  pacto  pnuatorum  ms  pubiicum  mutari 

te/ione   tata  ludbmMl  imd  fatemaregrefim  k»'  nonpoteft  LshffMftd.  igicttr  necpa- 

fataiu  y^jg^  ^  improbetlrx  ctutlu  j  fi  tanien  iuru-  £ko  iurato  ius  ilhid  publicun» ,  quod  pa- 

^^^**^' incnto  non  VI ,  nec  doio  prjftito  firmatum  dtadc  noulucccdciido  piuhlbci,mucaa 

fucrit ,  ab  eadem  omntno  jeiuari  dcbeLtt.  potcnt. 

Cnm  iiM  vagti  m  tttnm  f^m  dii^n-  Exhistt^turcarionibiudicendumeft» 

,  Mic  rtdiudtt  m  Mttrm  detmiet'  ius  Ponriteom ,  iucatnm  huiuihiodi  pa- 

tum.  clum  admittcns ,  iuri  ciuili  dcrogare 

AcQuc  iiaiic  iciucnciam  &  ifta  ratio-  mhii  polic :  icd  lus  Cxiarcum  Ponuii- 

ne  flaoilittDC »  quod  iuiamencum  eius  cio  iuri  in  pca^d  cafii  pnenalere  d<*- 

fic  efficadc ,  vt  adus  alioquin  iure  va-  bcrc. 

hdus  ,  cfliciatur  legitimiis  ac  validus  ,  Ad  rcli<.]uavidc  qu?  re(pondiin  trdS.. 

vt  tradit  Bartol.  m  Lfi  qtm  fro  eo.ff.  de fi-  de pact.c.j.q.^. 

detuffiir.  Licec  inque  renunriatio  luni-  lilud  ad  propoficum  non  facit ,  quod 

€g  HiccdBoni  iarc  non  lubfiftat,  ioca*  confiietudolbieaceaamrcripcis  legibus. 

^    •  -  dexcK 
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dcrogare  leg.si.ff.  de  IL  i.penuU.lniktut.d»  Et  huc  inprmus  taccre  ndetur  /.  ^ $. 

natw.gent.  <^^MuiL  coiiftietudineverov-  gnural^.  CdtiMffie,  ttBameue,  vnJe 

niiierntiGodus  Germanix  padhiiniucft»  piobatui^qiu>dpcr  renuncutionem  gc- 

tam,  quo  futurac  fucccflioni  rcnuncia-  ncr.-ilcui  noncen&acur  legitinuerenun- 

tur,  fit  rcccptum ,  vt  tcft.intur  Mynliii-  cutum. 

ger  &  Gaiiius  in  locis  ab  Autorc  .ille-  Ec  quiquam  Andrcas  Fachincns  rc- 

qatis :  nam  confuecudo  bonis  moribns  fpondeat,  iftain  le^cni  js-  uic  >  iihil  ad 

ficcoSteradoni  repugnans  f»b!lru  ui  n5  rcm  ficcrc,qni.i  hoc  lolmn  pi\il>t..%nuod 

debet,  ncc iurisauroncatemobtuieCtrrg.  lcgitimx  uon  vkicatur renuncu- um  a  n- 

dLs6.deUgtk  lio,quaniuislcgatum,  tiuodcratiniiuis 

Gbnfficucione eqnidem Eleftocis Sa-  legidnu ,  finwiiciter  agnoueric >  at  Iiic' 

xonic  Diui  Aiigntti  iutan  hjcc  renun-  proponatilr  hlia  fiicceuioni  in  vniuer- 

ciatio  apcrtc  confirmarur,  eandemque  liimrenunculTc. 

vfus  fon  Saxonia  abunde  probat ,  vide  Sed opcmic  ad  rem  texcns  ifterefte& 

C^itM.iS.fmMmh^  paulo  inft^^  red-  diligencer  confideratus,  padnec:  quan- 

wbo,  quamenimfilius  legatum  ex  iudidote- 

QuA  (ententia  prarfuppofita ,  a;qui(Ii-  ft.itoris  accipiens.licrcditati  paterna*  ;:;e- 

ma  miiii  vidctur  Autons  airertio ,  iurata  ne2^1ucr  rexuuiculle ,  uidicimiique  pa- 

enuncutionem ,  iucceilioni  pacecnx  cns>-  ipnim.  filium  excUidenus ,  appro — 

dam>  nonaUcer vaiete»  quam  fi  filiae le-  baife  miciiig^uur ;  non  camen videcureu 

.gidma,fiuedos ,  quantitatemlegjcimas  i.ani Icgitime  rcminciaircadcoquegcnc- 

exacquans,relida  fuent  falua.  tali  ctuin  renuncunojK'  liLicditatis  non 

Equidcm  Andreas  Facliincus    contr.  ccnletur  iegitima:  rcnunciatum. 

^^.<^'ii;conccariumcenec:  idqueexeo  Hucquoque£}dc,(juodlcgitimanon 

fimdamento ,  quod  legitima  fit  pars  iuc-  fit  portio  hcrcditaris-iedbcmcKininqua- 

ceflTonis  S:  hcrcditaris  ab  inteflato  /  doquideitv  hereditas  connnct  non  folu 

Jiquts  mortu Jf.de  mQ$t.  tefiam.  Lcum gudrt-  commoda,.fed  mera  ctia &  incommoda 

nrCM^ftr.proinctecumtodherediiad  hereditaria£fcr«£r4iifF«rfcf/^i>S^^le- 

renttndatur,inte!%icuredamrenundar  gitima  omnis  oneriseftexpers  Lt.  $.  9.ff. 

tum  dle  lcgitima: ,  tanquam  parti  here-  deinoffic.tejiam.  Idcirco  pars  teftamcti  di- 

ditaus jcum  m  toto  parsconuneatiu'  tuf.,  ci  non  poieil.  Vide  qua:  dicuntur  u)fra 

mtoe§.deReg.iur.in/ext.  i'#«r«/i^^(/r/2Jir.CexquoUquct,quod 

SedvtdixUconcrariaopiniovenoreft,  furLdamencumAndr*Eachineinuiiusfic 

quoniam  lcgitima  cft  is  aUenu  iure  na-  lolidum. 

lurx-dcbicuni /.//«  ff.dtboni!  damnjt .  cui  Qujd  vcro  diccndum,  llhUa,qua."he-  ^^' 

in  duoio  non  ccnictur  rcnuncutunii  reditatipaterua:rcnunciauic,vmoadhuc  ^^^^^ 

nam  padio  6c  iufiuiandnm ,  quod  lcgi  pacre&viuiS'  deceiKcic  reli^  pdlle K-  '^""^'^ 

natur.Tcontrariacur,nulliuseftmomen-  beris»  vcru  liberi  ifti iuccenionemacris  '^^'^'  '  ? 

ti/  /.  C.delegib.  exquo  etiam  Uqucr,  di-  perrenunciationcmeiuscxclufierunt?  '^y"*'*v\ 

ueciamelle  racionem  hercditaus  toiius  Atfirmatiua  videtuipiuiufroniean^-'^*"'*  ^ 

A;legKiaue;vricaargumencumktotoad  pledendaperfiibiequentesradones.  ''^'^ 

parrem  firmicer  non  condudat.  Nam  l  Heredescogimtur  fadtum  defudi     "g^  ' 

tunc demum  argumetum  a  toro  ad  par-  ratu  haberc ,  ncc contra lUud  vcnirc  pol- 

temvalet,quando  eademcit  latio  portis  lunt/.  Cukmme.  14.  C.deR.vmdtcut.Lip^. 

&codas, Aon quando dl ratio vcnulquc  ff,ietu  iftr.prMnde  &  Ubcti ,  qui  maui  ^"^'^'  '"^ 

diiieifi.,  heiedesfiiiit  mam  iiabece  raieiitttrce-    ^ . ' 
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rcnundationcm  matris  qux  iuramcnto  l.qui/i4perRites.f.dc4equir.berei.it<\mtu 

fuicconhnuaca,iiccconcracamvcaire&  caiu  noflro  ,  quo  filia  ancepatrem  cd 

aiiOJntteoiofiioeedeKpoflunc.  moRiia ,  con&io  haec  apecce  defedc: 

-X,  Incbibio  cenfecur  Blia pro  (e fiqDuleiiiilli  lieieiiimpecritddacafiiic; 

bcris  Cuh  renuncialTe  L  g.  §.)?».  ff.de  pro-  i<Jeorenunciarioquoq;ddidc»  necvini 

itfr.  quocirca  matris  rcnuncucio  eoain  vlkmauc  effedbumhabebit. 
fiiiisoberici  quoinin*aiioniateniofiic-     ^  Qmcunque  propcio  5eiionalie* 

cedeie  poffinc.  no  inre  luccedtmc^  illis  obefle  non  po- 

}.  Mater  rcnuncians ,  dotc  accepta,  tcft  renunciacio  alcerius  ,  ex  cuius  iure 

vidccur  conlecuca  ellc  docis  parccm  libi  &  perfbtu  non  fuccedunt,  acqui  fili) 

tfelncam ,  quia  dos  loco  lier^dicans  cft:  nucds  cenundincis ,  fiiccedunt  auo  ma» 

atquimacer  fi  fucceisil&c  pacn  (Uo ,  pro-  cemo  cx  fita  periom»  acque  iure  pro— ' 

culdubio  liiccedcre  no  poircnt  hlii  cius:  pno ,  non  vero  ex  perfona  macrisj  So- 

idemigicur  diccndum  quado  mater  do-  ueL  iiS.  caf.  i.  igirur  illis  fiiclro  Ik  l  enun- 

ccm  loco  luccdlionis  iic  hcredicati$  pa-  ciacione  macns  mhii  qmcquain  praiudi- 

xenizaccepic.  cicur. 

4.  In(uperneposne(ucceditauo^a-      4  Huc  etiam  non  parum  faccrevi- 

tcrno,  nili  iure  matns :  atqui  ius  matns,  clcrur  /.  /1  quis  filio ff.  de mtufi.  rupt.  & hrif. 

quod  habuit  tn  lucceflionc  Sc  hcredicace  faci.  teRani.  vbi,  li  ccdacor  exhcrcdac  fiKu 

-ui pacris,enin6hiinluicrenundacione  ftttm,qmmocmiranceceftatoreni»calis 

macris:  mttr,iarei(Voexcindl»,  nepo-  exheffedariononnocecnepodbuscxillo 

-tes  auo  ma  pacecno-iuccedere  nonpof-  filio ,  cui  vidctur  ellc  conicqucns ,  quod 

func.  ncc  rcnunciano  nucris  iiberos  excludat» 

f.  Pnccerea  paftum  tnmfit  ad  hecp-  cum  valtdum  ficatgumencum  abcxliO' 

dcs  /.  pro  heretUtarifs  C  deiiered.  i/t*  LS.  f.  cedatione  ad  rcnundarioneni. 
veHdtndo.fJ.dc  pign.aii.\pz\\r  Sc  Y>^^^\m      5.  Eandemque  fcnrcntiam  confir-- 

illud ,  quo  ruccelTioni  patcrnx  mntcr  re-  mare  videcur  L  fi  quis  poilhumos.  y.  §.  fi 

«unciauic>adeiu$  hcrcdcs  ^  rucccliores  filiuni.  ff.  delA  &fofihHm.  vbi  nepospca;- 

«jdanfibic.  ceritus  rumpic  ceftamencnm  >  quanoofi* 

Sed  his  rarionlbus  non  obfbncibus»  iius  exhecedanu  moritur  antepacrem , 

diccndum  &:  ft.ituendum  Nndenir,  re-  quia  fcilicct  ncpos  lubintrat  locum  filij 

nuncuuoncm macris  ncquaquamobcl-  & vcnic  cx  propria  pcriona:  igitur  &in 

-4enepodbas,quo  minus  poilincanofiic-  propoficooidiifio  macris  moRUse  ance 

.cedere  eo calu,quo>aiio adl»icvittO*niap  fcacrem  non nocecnepocibns  fiibincran., 

•fer  viuis  excencrir.  tibus  locum  cx  perfbnapcoprialia.  $. fau 

Cuiusientenciae  communitera^ro-  ff.de bonitquaUb. 

praKipoum  fimdaiiieiitum  meo      His  non  aduerfincur»  qu«  fiipra 

conlilHt,  quodiuramentum  omnepcr-  pro  conciaria  6nttncia  adduifla  fiie— 

lonalelit,  nccobligct  fiicccllbrcs  f.^f^-  runr. 

49fes Mttr.de tureiur.Li.^ pen.ff.de iureiur.        Qupd  enim  primo  dicebatur  ,  fuc- 

Proindc  ncc  luramcncum  iilud  ad  hc-  cefibrcs  tenen  ra£him  defim^i  prxfl». 

redesfiliecnuifibittqnofimnepayentis  ce,  idbadenus  procedic  8c  verum  c^ 

'hercdirati  rcnunciauic.  quacenus  func  hcrcdcs  8c  ex  pcrfbna  dc- 

i.  Cui&hocaddipotcft,qaodrenu-  mnflivcniunt  ,atque  iurecius  vtuntun 

cuuo  macr»  cacttam  ii&nc  condinoncm  iam  vci  o  didhun  eil  iupu  >  quod  ui  calti 

coaiincac,fi>iiecediiasiplidelaiafiieric  iiiiftiojiepocesadai]ipaieniifiiecefli»> 
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Tflem  veniant,  non  ex  periona  nutns,nec  gcrfonale  uf4eb$t9res.€xtrJeiureuir,pct' 

iure  ipfius ,  fcd  cx  pcifonapropriaiurc-  lonalia vcro  ad  heredcs  tianfireiiQnf»> 

que  mo  &  proprio.  Icnt ;  ficut  ncc  pcrfoHale  pa&um adhe- 

Adiecundumrclpoiidctur,  praf-tm-  ri:<le«ic<\  rnnfuorium  l^S.  dcpacl. 
|Jtioncm  iftam  locum  m  c.ihi  nropoiico        ^iru  \  r^uin  ftliafupcifiitibub  fratribus  Qu-  70. 

nonhabcrc»  cum  renuncucioiuioili;-  iuc<.ciJijnireuunciai\s,poft.cA<jcfunili!>  Anfaiis 

€bt  acdpianir»  niaxime  rdj)e£hi  ten^  ftacribus  >  admittacur  ii  fiicccflionexn  rtMiMM. 

srpm.  L  27.  $.  4.  j^itfA  &L  3.  fr.ff.  de  pacernam  cui  rcnundauit  >  non  obfbn-  tmtyJrM- 

r)-rf»/4<*.  prartetca  cth  rcnunciatio  alias  ce  rcniUtdauonc  ifta,  {K>cro  i^jixxii'-  trtbmMdr 

luccciTociburquoque  prsiudicacet  >  id  cur?'  hucfuftr* 
csuDDenliaAenus  vemm  efl^.  quarcnus      Et  vertor  aApie  reoc(>dopc|i;opinio> jfirtiwf» 

vterencur  iurcanieccllbris  atque  ex  pcr-  quodiaftalrcs ,  viuoadnucpacre,4lecci^  itfi»  /iff- 

(bna  dcfundbi  (ucccdcrc  vcllcnr-  Dcin-  (orint ,  rcimnciatio  filiam  non  cxclndat,  ttdefm- 

de mcafunudro  rciuincucio  non  elkpu-  (ed  adnucuturpoHcaabuuoibtoadiic-  &ii  4i- 

xa,  fedvcdidumfuit,conditionaiis>qu;  leditacempatccnam.  mttMm 
(adcam  ifbm  in  fe  condiaoncm  cond-      Racio&  flindamentum  huiufropiniflf- jCfiwf 

ncf ,  fi  deiata  alias  Riillcc  (liccclTio  p.uec-  nis  in  co  coli  ftir ,  quod  remoris  his,c|uo- 

na ,  ii rcnunciatio  fac  .  non  c(L. :  ar.]ui  nim  cauGi6c  hiuore  rcnuciatio  facb  cft, 

coudidoucm  lunc  achcerc  cum  vmo  ipla  quoquc  rcnuncutio  dchcut  ^  atoui 

«dhuepatrefilia  decedit ,cxpedinimeft.  Bliapatesnac  fiKBeifiomrttMmdan«jnft- 

Denique  in  dtS.I^  f,  ie  frelfdt.  dicicur  tribufr  cxiftendbuff»  pcdciumitac  rcfpo- 

in  dubio  pr.rlumi  quemquc  hcrcdibus  dlu&intuitu  fratriun  rcnundalle;  hic 

fuis  proipicccc  &  caucre  voluille :  non  proindc  cauia  renunciadonis  iublata» 

«uteniafleritur«  indidMo  quemquehe-  ccnfetur  ipfa  quoquc  renundacio  cxpi- 

xedtluavoluiilepciEiudicftre  &  nocece  rallc. 

pafto.  Aliud  dicendimi  fi  pofl  nTortc  dcmu 

Ad  ccrcmm  bcnc  rcipondct  Faclu-  patns  deccllcrint  fratres  :  cum  cnim 

neus,  vbifiliarennndachecedicari  pa-  pcc  hos  filiac  femol  fucrinc  exduix  , 

.tenuB,  &doiem  acdpic,  non<iic>eam  in  pcrpecaum  exdufie  mancbunc  tnf, 

accipcrpdoremhereditatisloco,fcd,do-  ;.     qui  etimtfi^9fmMM.fmi»dir%. 

tc  contcnta ,  dicitur  hcrctiicati,  -cdhuc  h-  tton  pojf 

bi debira:  >  rcnundarc :  quu  poiu; tenc-     Qupd  fi  hlu doccm, lcgidme congrua,  Qu. 

tur  dotare  filiam  L  v.V,  C  detUt^frem^Sc  acccpcrit  ac  parem^  heredilari  &  foccel^  jn  fijjg- 

iiihilominus  tamcn  Hlia  patri  fuccedic,  nonirenuciaricpoftcavetobonapacec-  qturejoL 

confercndo  tamen  dotem :  ergonoavi-  na fiierint autfci,  annefilia (upplcmcncu  ciMtit dd- 

dctur  hcrediutcm  acccpilC:.  dons  pccere  po(Iit,qua'ritur/'  teacce 

Etfineqnod  neqaeaos,  nequc  Icgi-     Etquidem  Mynfmg.GuUefaB.ideGun.  ftasuQk  • 

iimafitpats,  fiucpMiia*hec€dtiatis>e)c  &plcriq,ilatucMit,quodfihacenuncians fofiAifg. 

prardidbs  conftareputo.  (;eneralitct  fucccffioni  patemc,no  intcl-  rentUfa- 

Ad quartum  reipofio  ex  hadeaus  ad-  ti^uc ccnuaalfc  icgidm^  vei luri pctcdi  cuUuttb. 

diaSoA  patec,  &quodiieposaaoniater-  lopptememueiaflenwniiiiped^dcca  adfuffki 

no,teniotaiiIia,  iurepropnofiiGoedais  mcnrionem fecentinrcmradacione. < :  ngtUdt»- 
dilcrtecomprobatN»»  iiS.c.t  In  Eleitoratutamen  Saxorj.  nepatiua  tisdgen 

Adquincumnoncft  difficilisrcipon-  cftcccepta&coftitutionc  Auj^ullicohr-  f^f. 

60  :  nam  pa£him  realc  tranfic  ad  nerc-  naaca,cuius  haec  func  vccba :  ynd  wtewel      '  • 

«fefvied  noaiiiBunctuiini»  ^«iaheceft  Kftiir  <BiMrflWiimicirionirfye«ccpri< 
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XM fitzjtn  pjlegtH ,  nemlKb  vvtnn  em  Vatter      i,  In  Lfi  fuperfiite  C.  de  dolt.  ob  immo  - 

me  THbm  ausgeftevnrty     ugen  jhnr  dicam  hefioncm  danir  a^b  ddi  vd  iii 

tnafffi  eydltcb  vcrzjcht  getban ,  vndt  dir  fedimi ,  vcl  ad  (upplementum  ,  vel  ad 

Yatter  wehre  darnach  reicbtr  worden ,  rcrdflionem  conrradhis :  Sane,  inqtiiunt 

tUnnerxMr-^it  des  amfiewem geweH,  dafi  Imperatorcs  ,fimmodueU/aesnondedo- 

dkg  -Teeker  vnangefibe»     eHSdmt  ver-  hfrofter  patemam  fereaindiam,fidm fd- 

:(uht,  M^dMfermr^iennighik»  iHmaaiottbitrHmiiiddeS, 
fiUe.  1.  lul.MoierihusC.  (ortjmuniavtriu^ 

DierveiUber  aus  vteler  bervehrter  Recbts  pro  regub  tradirur ,  quod  id  quod  inx- 

versldndiger  meinung  dawidcr  gefhlof—  qualiterfathim  fuerit,reformttur,igi- 

)8ii  vmA  vrekbe  dtn  e^  irr laElion  vor-  tur  etiam  renundano>bzqiialiter  &£b^ 

zjehen,  S^fiHoi  fichrnfiere  lloffgericht,  lu-  rcfbrmabitur,  iftainJBqualiratcfublata. 
TiWenVnaxiiatcnvniSfbof^enitubU  defien  Inllipcr  /. z.  c.  derefcmd  vhtdtt.  quac 

auchai^obaltten.  ...  obciiormcmlalioaemabcraptionere- 

Raoonem  vero  huitts  conftitutionis  cedere  petmitctt,  in  omnibus  cam  hotut 

Eld^ralis  putat  Mollerus  iftam  fiiiirc,  fidci, quam  ftriaiiuris contraclibus.Io- 

quod  cum  hlianihil omnino cius,quod  cum habet, vt  communisfereeftincec- 

dotis nomine  acceuii ,  cogatur  reftitue-  prccum  (encentia. 
re,dimintttis  6caltatibttspateinis,atq}      4.  Adliarc1;(iodo1ofiida(adt,vtco- 

pitretidinopiamvetgqsce  IfiiujjlHei^.  tradlus  rcfcindatur  LEleganter  &  rot.tit.jP 

colhr.  Ita  quoquc  audbsparemisbonis,  dcdoh.  Arqui  cnorniis  vtl  cnormiflima 

nonpolTit  hluaddocisaugmcntuma^e-  krio,doloia4^cenlccuri:/^««(M»4/!k 

rc  arg.Lpen.cdedeii.  ter,ff.4e  Verk  ObVtgat. 

Necadremfaatquoddosfitlocole-      Pro  negantium  vero  opinione  fnan 

gitima; :  Rcfpond.  Nam  fi  hli.i ,  cerra  primo,  quodtraniailio  nonrcfcinditur 

quantitatc,  ioco  lcgumia;  acccpta,  hc-  ob  Ixfioncm ctiani  cnormifTmiam arg.L 

rcdiuti  renundet,non  poteft adaugme-  luum.^.  vlt.ff.  ad  TrebtU.  Et  nos  dicemus 

tum  pofteaagece,att£tis  facultaribus  pa-  infrain iiQna.feq  atqui rcnudario patet- 

tcrnis,  vt  ttadit  poft  Hartman  Piltor.  nar  fucccflionis  videtur  elTc  traladlionis 

Mollcr.  add.  conttur.  5/.  quarc  argi.nicn-  fpccics  arg  Lde ftdeiconm.  C.de  rratificf. 
tumalc^itUTuaddotcm,  parxup.imcad       a.  Rcnnnciatiocftdonatio  arg.Li.ff. 

*■        propofttumcondudit.  ittranfall.kg.Modefttnm.  ff.de  iitut.T>c^ 

QH;  7^'     Scdvtrum  renundatio  iurata  reicin-  nacio  aiuem,  cum  ex  mera  hberalitate 

An  ob  e-  ^xnx  ob  larfioncm  fadlam  vltra  dimidiu,  proficifcatur ,  rclcindi  noniblct>oball- 

normtm  quztho  pcrquamdubia&mtncaca/  quambcnonem. 
la/hHem     primoenimOKiietts&qaidamalif         Infiipermm  videtor  ntiolarfioms 

refcmda-  ^if^ingunt itcr  lcltonem  enomem  &  c-  h:;bcnda  cu agitur deiurenondum  qua- 

tur  rniu-  Dorniiirunam,  vt  proptet  hanc  rclcnida-  lito,  lcd  t]ua  rLiulo  ,  quod  ex  inccrro  fu- 

iiatio^    rur  rcnuncutio  cnam luraca,  pcopcer  il-  turo  cucntu  pcndct  ex  doclr.Bart.mLi.^ 

lam  vero  non  item.  Huuciatto ff.  de  oper.  nw.  ntmc.  fed  filiaquc 

Nonnulli  vero  indiftind^c  affirmanc»  tenundanit,  ins fttturumincectttmq}  ic 

vcTcilTionc  iurar.r  rcniicianonispropter  nondumqujrnru,reminc,crgonu!Iara- 

U-lionem,dimidumi  c\ccdcnu',aJniuci.  no  habenda  vidctur  ciufinodil.v(tonis. 
Alij  dcniq,  mdjllmccc  hoc  nc^anc.  4.  Ad  lia:c  hlu;  nuilum  ms  compeiic 

Pro  (ententia  affirmantium  naec  ar-  in  bonis  pattis  vinentis  Lki.fi  m^uieri  f' 

g^mcntamilitacevidenair.  i^<^fI«r.AffMr.t|pofeant£mon»patris* 

qnii 
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'oaid  8c  qiuntum  iu  Iiquis  l.      aiium  pcioues  ccirue  :  cumhicfermofit  de  eo 

(it^ipcc^cuin  c^Jtag^     <\^^  --''-^  •ujCO  calu,(^uo  dc  imiuoi^cadluc  l^rfiQne  con- 

pcapaccnutcenuodflntthcKilitati,!^^  4bCi 

.cicmallcsvenoupocei^  Concliidir  %ttiuf -Andreas  Fachineus 

5.    Acccdit  huic  quod  61ia  dotcnvi  renmiciationctneoonncHaljefioMniinF» 

.  pacre  iccepcrit ,  igitur  larlloncra alkgarc  £cientem  clle  relcindcndam. 
.non  pQint,quU;p»cc£  pjraEfiimicuf  meli^s        Qvai  (cnceiyia>  ectl  Gailio  ceile  2.9^/. 

conhjerc,<|qiBiitlw<|ot^iaio.filiill$ii<,  itf^^^OuuccaiiilpffnalificccGepcas  vcci- 

^Imcc  in ta.ffuidLluLd€4tdult.  cace  amenxheorica ,  <|tta  nQP^uiidxccew 

Ca^terum  Andrcas  Fachincus,  pofte-  pcum,(edquid  vcrumlir,  quidqae  iuri  c- 

^  rion  hac  lcaccutu  rcicda, ^non  atnrma'  ii}(ciem^c  catiom  conociUCacuis  ,  ipe< 

,:fiux  fiibfiribic ,  vc  quiciiiliiipcnaKcaam  dantr ,  contiariam  ncgarivam  longe  vc> 

f CamcaGcrcoepo&su>pcbb(|ca :  ad  hu*  xiorcmiudico ,  non  quiJcm  ob rationes 

;ius vcroi|{||^CuuefiuuHmQnaQrdinc  ce-  proeapai|lo(upraadducbs ,  fedidco po- 

i^ondct.  tius,quodinmrcnollro  niaior  iiabcatur 

Adprimum,renunciacioaemnoncfle  -iuruncniiqiiam  l<Bj(kimsracio  ^  vndecc- 

'ttaniadhonem ,  quixauUa  fitlis  ,  nec  ci  -  iam  minontC«iaiiD)!|ain  iudidi  imbedl* 

mcr lins ,  fcd  quxdam  conuendo  ,  dote  litace lx(b fiiccurricur,  non  conocdioir  k 

.accepta,  quiciilitmiulLi&rgrauemjnle-  iurato  contnictu  rcccJcre  ,  ctli  percum 

cat kcfionenunento  relandi debeat.  gcamcci  Uius  hicrtt  /.  /.    autbcnt.  SMtA' 

AdieGqQ2ttmre^nacc<ccnuiiciario-  mmMptkenmCfiidHtrfwdiL 
■ncnuftnnlMa  odc  Awaiionem  annfi-      Quo  eciam  faaBoe  vidctur  Afk^MMMk 

lia  renuriciat  proprcr  dot cm,quam  porar  de pacfMt ftxt.Si  (.  cum  conrmptr.  extr.  deiu- 

•elfe  lufHcienccm  6c  cougruam,idco  li  dc-  rtiur.  in  quibus  pio  rcgula  tradxur ,  quod 

'  ^cepca Ac, merico  poc^cefcifnonem  pe-  ■iuiamemuin,quodboiMconiciencia  iec- 


iuacipocj^gfici 
Ad  cercmm  relpondecur  ,  Lrlioncm  di  oporccac. 
contiderandani  habita  rationc  tcmporis  Cui accedit  ctia  hccq) fibarcnunciaiis 
docis  dacx  6c  ceouncucioms  £idx,au  od  pacecna:  ^cce(Iioai,expreiTe  dicac  ie  doce 
ieiBm<ceciiim'fic&4*dv4inkBuoiic  u»fiyircnwriiwiiiv  pnwcrycBrdotem» 
diiudicanaadebettt/iitfHMftGidlirf»*  -l^j^riMMCcangntam  >  nQn-poiieft  qnic* 
fimi.V(ndit.  •quam  cxigcrc  filia. 

Adquarcuroeadcmrc^onAoacoom-  .  £chaecienceacucomprobau  eil£k- 
modaripoieft:  Koetcnitq  noUum  ins  fi«  «Aonli  conftitiicion^  Dtai  Ai^vfti  &• 
lic0ompccacinboiiispecrisviucmis,in-  lcdocisSexoniK  ,  cniiis  hccluncver- 
cectuniquenc ,  quid&  quancum  morcis  ba. 

cemporc  in  eius  hcrcdiucc  fiiturumfit,  W/mo/  vortrefflulH  Rtchrsf  eUlvrfn 

iubcndaeft  camen  racib  cemporis ,  quo  derer mttaMngfem,fVMMeme  Ttcbitr  tjdtlnb 
.fiMSa «nnnaerio eft -1  &lusftitanim,  •mMtg»lmMirdkmtrSge ^det bait- 
quodmonuofacre  filhe  compecicurum  bmgejfdlub  btfefi^^wmitm ,  diarnmm^ 
•dlconfiderari  dcbec  ,  &(ecundum  illud  pder  dtt  fi gtfchmren  ,  cnormifTiinc  vnnd 
&dods quandcacem,filiae  dacam,laefio«-  THttvber  ditbeifievernMbttiUt ,  daffiUber 
ftimari&  cognoicideber.  h^Ktmtt  tkeU  nndmndttuie  abfolBi- 

Ad  quincum  re(poiidec  Fadiiiieus  p**   ren,  vtmdjbme  MlfiLam  m  eitfBK^ 
trcn-iquidcmpr.crumihonum  confdium   gejlAt  ttthtbdlt  ftttmmg  HM^tfim 
capercproiiiii$luis,redinclacispca^um-.  j^. 

Hhh  St 
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S»  bdenvm  d»ch  dtt  ejfdts  ,vnidts  ge-  aquofcnonrcce(ranimiiireiiirandoquis 

rvttJfetuhjlhervnfereUdthe ,  lurijien  Facul-  ^toaa^i4r^JlU.&d.dittbent,S4(rMie»tif 

tctcit  rnnd  Sikopjtnftule  d*hm  gefihhjfent  fub,  "  * 

/«Itenaiubdlfepeebeitmierktnntn^dMlfdifi-        Ad  pofttcmam  expediaeft  re/pon-  • 

fiA  die  gifchwome  vervi  ht ,  vertragt  oder  fio,n  Izfione videlkecenoniit  vdi  cnor- 

bundhinggthaJttn  ,  vnnd  vrtgen  olgtduchttr  nTifTima  dolum  non  pnrfumi,  fed  ad  cum 

krlion  nubt  htndtrz^gtn  vverdenfikeH ,  Es  ptobandum  aliis  conieciuns  opus  cfler 

"  wcbredennwegtttderliigeiulttVerfetJeJMtf  ne*jfiCadvemfkdi,d.Ls6.ff.deV.O. 
km^^y  ederMdtvirmtktigen  vmkjleiideih      Namex  eacoUiginon  poteftyexenor- 
d.e  abfolutio  luramcnti  ^^{ufjjfen  ,  vvtl-  cnormiflinu  l«fione  doiom  ma- 

ebes  m  ffUev  vetnkn^tger  ke/„beidtabeitfie-  i^^^  prxfumi  ,  cum  hoc  ihidcm  non  ex- 

Itef»    '  primatur,verum  id  folum  lurifconlultus 

Arg^mentaFachindquibiHfaamlbr  inteudat ,  eum  ex poft fadoindolo con- 

bilicexonaaicieiicendam,  non  fancmap  f^^^  ^  quicumcnormicec  alcenimlarCl^ 

^  ni  pondcris.  fct,lsfione  ifta  intelleda ,  non  lamen  er» 

QupdenimprimoloCOCXI^^Tf/S;^-    q..^  |.i.fir,ttafT^niim  rfCarei^. 

/irrc«tirdUiKaddudt.idhucp1anenoa  ^ 

pernncc^quoniamdeeaimmodical^^^^  j,^^OLyno  THESIS- 

ncioquuur ,  qux  dolomalo  conngcrar.  JtaM;. 
Proptcr  hanc  &  nos  largimur ,  rckuidi 

polle  lacfionem,eandcmquc  exdpit  quo-  . 

qiie.Eledocalis  Aogufti  confticucio :  ac  pAaomdnplexeft.  vniimdepctendo,  ^'-^ 

aosdeenocmi  vel  enormillimakfionc  *  quod&promiironum  appcl!ant,alfc-  VH:  7J- 

loquimur  ,  quxoranis  doH  &  frau.hs  eft  ''"'^    non  petcndo :  hocpoftenus  non 

expcrs.  Vt  taceam  quod  textus  d.  Ljtfu-  obliganoncm  ,  fed  excepcionem  r****" 

^^mmficconcepcntdeittcattaanr.  pl»»qiiimanifcftumcft;fiquidchoc  pa-^Jf^ 

aAione  :  no$  vei»  dc  iutaia  agMni»  co-  "O"   agitur,vt  aircr  aken  obligcnir,  "^^^r 

n  ncbtione.  iedncakcrabaltctoid.quod  dsbeturpc- 

Ad  fecundum  rcfpondetur ,  ncc  illud  tat,Scddepadonudopronuirario,an  ob- 

hucaccommodari  potfc  nimquia  filia,  ligarionera  producat,qu«ftteeft/Etqui-  ^*^'2m. 

doieacccpta  .  pcnuncians  fiituntfuccef-  ^^"^ cimliobliganone,  quodexpa^o  ^*^"^ 

fioni.cxprelle profitetur , fc  dote  acccpra  "oi  na!catur,res cxpcdiracft ,  cuna  . 

/ore  contcntam, ncc prartcrca  qiucquum  e»"»^^ paclum nuda& lolaarquicatc  natu- 

elTc  cxaOuram  ,  uT  quod  in  alus  contra-  «««iwur  Ufdtfaa.  par  eft  vcdnilera 

-aibus  IxMue  fidei  nott<ondngic,  tum  obligationem non  panat:  vemm  de 

•CtamqniaijLiC4imki,ag^cdecontraai-  ^'"^"  ambigiturobhganonc  ,  ai^nevel 

bus  non  iuraris  ,  a  quibus  concedo  faciU-  hancModucatnudum  padum.  Equidcm 

us  cccedi  pctmitii ,  quam  a  contraOibus  ^PMn™*-  Connan.  bb.s,e0mm.i.  Hubcrc 

fmmUi.&Mthm.S4(rMitHts.CfiMiMaf  Gifibaa.Mdimk4it.D^/Je9.&^  no. 

ftndit.  pcrnegant  obligarioncm  nacur»- 

Pari  modo  /-  2.  Cedic  de  refc^nd.  vendit.  ^*-*'"    '^"^^^  conucntione  oiin.  Moaetv 

impcrtuietxerhueadclucjtur,quiaremc-  wrautcmiupnmis  Lp.^.  ^.f.depaa.  vbi 

-dium  illius  legU  ad  fokim  ccntradura  Vlpianus.  Caw  m£f  fnbejl  cMufd  ftepter 

cmpciottisvenditionispescinecvcfiiold-  ctnntntimim»^(enj{at ,  mnpeffeiu^mA 

'  CO dc mc nftrabitur;  dcinde  qoia  non  pcr-  0' ligattonem:  tgitur  nuda  paOit  tkBgftimm 

^^<iae£adiuctcumcomail>unempcioiusa  ^{'^'^Mexieftimaiu  . 
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1  QjLiurompa£liim  nonhabetfynalU-  promircris  ,  vc  doccr  Ciccro  lil.  i.  ojJU. 
^tna,t^uiari  non implctur nihUfraudisaf-  Qiurc ii  promilcnm ubi ido.  cum  luflla 
rerc ei ,  ciu  huflum  e(l  >  ideo  promictenci  eflec cauia ,  cui  promiccerem ,  v-r  plus  dd- 
non  aCfcn  oeceflimem  fed  iiberaiii  iUi  nuii  fiidutusfiin  indando ,  quita tn  ac- 
relinquicur^padorefilire  :  cain  enimvi-  dpiendo  coniniodi>qu2candem  ericioi- 
dcrur,c(lc  iii  culpa,quitemere  ,  nulla  de  quicas,  fi non  dederim  Sanc  nulla  ;  lcd 
caulapoilicenuaeduiic ,  quam  illc  ipie,  tu  improbe  faas  «  il  mc  vclis  coger^ 
quivamettemadhibaitpronuflionist.  Qupd  ii  polIUm  ea  pccftaic  •  nullo  mctf 
|.  Adhacccumhuiiifinodiniube  pa^  detnmenco  ,  &  cufbnafiisiis  ind^eai» 
fHoncsab  oftentatione  potius  ,  quam  k  laudabile  erit  ftare  coauenris ,  non  tam 
voiuncate  proficifcancuc  plerumquc ,  auc  quia promifi ,  quam  quia  indig  es ,  quod 
vcnonfimulace,(cdbonafidefianCj  leui-  ccfi  non  promifiilem  ,  ecac  camen  viri 
cer tamcn  &  paxum  confiderace  iafteni^  boni  iufti  indigendje  xnae  fiibueoi- 
ntagnum  fonunis  omniusi  immineret  re. 

periculum  ,  fiquocunquediiloauc^ro-  Ab  hacvero  fcntentia  communicer 
miilbcencrentiir  homines.  DcL  diilenciunc>ftacuences cxpadonam- 

4.  Q^n  6c  pcrquam  iuftnm  cft  ali-  talcm  oMi|ationem ,  qme  Bc  eo  iure  fic 
^uidhoncftaci.,  cuiusguc6e  Ubecalicaci  efficaxnda ,  licec  indc  ciuilis  obligAtio 
rclinquere  ,  non  omniaadneceflltatem  non  ortarar  Anton.  F.ib.  in  Ration.  ai 
obligationis  ceuocare  &  exigcce  :  auge-  L7-%''t-  Dijgefi.tltfMa.&cibid.  CuiacJranc 
cur^ttidcmprobitatisinnobisdecon-  Hotomann.  VP^e(enbec  mf^4taLk§, 
fbnii«ftndmm,vbi  vinutes  ifta:  elucere  dtpa,  immen  imm.  Hcntic  Booer.  m 
pollunc ,  quodfterivixpoHcc.fipromilTa  lig.2s.dtlLlm,€tf^frim»mmm,^&fi» 
omnia  omnes  faccre  cogerentur,quod  e-  quent. 

mm  difaimen  elfcc  incer  ingenuos  &  i.  Pcr  cextnm  cxprcliuinwZ,  2. 
verfiicos«ihter  coaftann^  &lecies^bonos  iifiim.  vbi  didmr vfiuas  ex  paAo 
&caiiidos  $  Nuncpradbcc»qiiod6inel  natnraliiierdcberi:  ac  vbi  nacocde  dcbU 

pollicitus  fis  ,  aut  alio  quouis  fnodo  o-    tum.ibi  quoque  obltgatio  naturalis,  cum 
•  Hendiib  ce  ia&urum  eiie  >  prxclorum  &   poiico  etiei^jneceiium  i it  cauiam  poni» 
gioriofiimeft  ,  fedco  tamcn  glodofius  anccttam  niaeeeffi^   Quod  fi  icaque 
qttominas  necefianum  :  nec  vnquama-  bocprooedicinpaAovfiirario  ,  quod  ca- 

litCTconftirutum videtur,etiamprimoil-  mena!i:is  minus  fiuorabileeft  ,  multo 
io  uuc  n.^curx,quod gcntium  appeltacur,  magisprocedccaliisinpa^fauorabiiio- 
quo  lure  non  veibocum ,  icd  ni&orum  ribus. 

pondecflniSflnjuicaseiaminabacQt.  u  lali.Duefi.  iep*S.  aic  Vlpianus» 

\»   .^uumquidem  eft  ,  neminem   congmum  e{Iehumanarfidei,hoccftiu- 

^llere  inanibus  promiflis,icd  fi  illis  care-    rigcncium,icu  iuri  naturjE ,  padb  ieruaci : 

«epoilisfmcfraudecua,«govcroiacere  6cmL7^§.Mtpr4f9r.D^eftJef4S.j^o\iicc- 
ilonpoffimfiiicmeomagpio  damno ,    ■  tur  prxcor  (epadb  icraacuruitt.^lcemqne 

lerinoM»  cft  iniquioc  »  egoqui pn»-  m  Uf,Ctdit,4tfMS,  «itluftiniamis^pada 
fhre  nolo ,  qtiod  ribi  profiiturum  eft  ;  an  conuenta ,  quac  neque  concra  lcgcs,  nc- 
cu,quiexigis,  quodmiiiieftnocicurum.'   que doio nuio  inica  func  ,  omnimodo 

.  NecpromiiIaigicurferuandafuncea,quc  obieruandanint,&  'mL7.C§ik,mi,  paAi 
iuntii8,quibuspromiierisinutilia  :  nec  .ciMiiientionisqueiidcs  feruaiKkQupAfi 
fi^istiMiioce>ni,(ipiaroiiHjcofiiit»Qri  io^padaiecuaiKhruntiuregenriu,con- 

.  Hiiii  1  iiBqaeiui 
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fequcns  eft,ca  quoquc  co<lcm  iurc  cffica-  ab  initio  fnnt  voluntatis ,  tt  pcft  fedo  fi- 

oa  eflc  od  naouaiem  obligaaoncra  pro*  ant  neccflirans,  l.fim,  CHbc  deo.  &  4£t. 

duccndam.  £t  qiriti  oblccro  de  donationc  <Uceraus> 

3.  Expadoquodroluuurrcpctiuon,  qnag  & ipfa Bnw^  ^*?''!'*'**^*^***' 


«iw.?i.<5.#rf,^.</f^fl.</flr.Scquiturpro-  Etttmcn|Kanfcemia»iwiirtiinit>^ 

iiu^.c  illiid  naruralitcr  deberi:  nam  vbi  nec 

naturalis  iubelV  obligano ,  ibi  datur  cius,       Ad  tertium  refp.  Pa£b  nuda  vtriufquc 

quod  fitlatuni  dl,rcpctiao. .  Ec  liacc  fefir  padfixncis  voluntate  perfici  Ar  aMbni, . 

centumihtquoqueveriorvidetur.*.  nee  |>caeniini  promittentem  luHne  aut 

Nboollfathicprimoargumcntumex  oftcntationis  graria, auid  pfomififlc ,  fed 

//.7.$..?  pcdtum  :  nam  c;iiod  ihi  dicicur  potius  rem  fcrio  cgiife.  Et  licec  fortafEs 

paduni  nucum  obligaiioncni  non  parc-  alitcr  fenicnt promfetanKn  m  du^ 

tc,iddcauiiiobliffimonc,.adproduccn-  adtferfiis  iDiim  iliiei|JMCaiiOiieni 


dama<&nemcl£d,  prooJdubio  ac-  oportcrci/f,IliK<t.  *tp^'  Nccianecft, 

cipicndum.  Noafolmn.quia  «11^;.$.  2.  q"od  libi  fortunisq,  fuis  damnmn  infbm 

#ify»/«r.apencdicitur ,  ex  padlo  natura-  poft  conqueratur  :  fibi  cnim  miputct, 

Icm  obliauioiicmmia,fcd  ctiara ,  quia  quodgtaris  &  fine.canaquippiam  pro- 

mdd.r.i*^  «idlwciatdcobligMioiie.  roiferit,cnmcogitarcpotuerit ,  imodc- 

ciuili :  quxrcfianictnim.ab  initio  illius  bucrit,  cx  pailo  &  promiffionc  fe  iii  ob*- 

lcgis  cx  quibus  conuenrionibus  feu  pa-  ftrifl:um,nccamplius  pcrnitcre. 
dis oblig^iio ciuilis nafcatur .''  Et rcfpon-       Ad quartum rcfpond.  lHud  apertifli- 

det  ad  hanc  quxdionem  Vlpianus  pcr  di-  mc  refr^ah  (ententiz  Vlpiani  in  Li.pr.ff. 

fiodiooiBDt^  aut jpadum  iiomcn Jiabet  StptSf  mdidliir.^  BfluIliin.connuum : 

pro|Mfittm, jut cao n m  vel (ynallagma,auc  clH: fidci  humaiue,quamea, qusrplacuc- - 

ab  vtroquc  cft.  nudum :  fi  nomen  habet  runt  (cruari ,  &:  contra  grauc  eitefidcm 

proDrium,veleodcfidente,  iynaliagroa,  fai^sicLi pr.dtcMfittutApetunmi  quomo- 

obl^anoncraparitduilcmiil^.f.AC^i.  ^itaqucprobiEati»&coiiftftiarmidium- 

Sin  ncque  nomcn  habct  proprium ,  nc-  in  nobis  an§erctiir.,   .fidcm  fallcTe  pcr- 

quef)'n;ilLigma,fcdnudumeit,obligatio-  mittercrar  ?  Quin  potius  iiKonftanti^ 

nem  ( fcilicet  ciuUem  )  non  pant :  vt  tace-  &  improbicati  fcncftra  apcrirctur,  fi  con- 

am,quod in duBio  nomine  obligacioms,  uaarouitatcm luturalemab co ,  quodlc* 

duilisobUgatio,  tanquampotior ,  pne-  mdpLcttit  «impimejfecedacjcoiicedc— 

ilantior&dficadocinteUigarur..  rctutv 

Ad  fccundum  refpond.  manifcite  peti       Adqoinram re(pond.  Nihil  penitus 

pnncipium,dum  lilud  pnncipu  loco  prac-  irriquitatis  eiimpwtari  pollc,  qui  cx  pa<fl:0 

iupponitur,quod  iu  qua:ihone  eft ,  quod  id,(niod  iibtpromilium  cft,  exigit,  quam- 

ncmp  i»  miMft  nfccHime  adftongaittf,.  ttitfetiitoaiwiifttHuum.&3eBMBei». 

fed  libcre  poflic  relifiw.'kpaAo  cennen-  to&in  ^ noniofam- ,  tfm vtmodo  di-  - 

to  ,  qui  ime  canfa  qntppiam  promiferit  ^  dnm ,  arqnirari  per  omnia ,  congruii  pa- 

rctiagatur  qujppc  a:quitas  &  ratio  nani-  dti  fcruan  «Jc  fidem  datam  non .  violatij 

rdis,quxpaaMeittafiinbeBt,&'jL  t>igefi.  fedcciara  dcieqmecidcbei, quipromiiic, 

4tpit&.  L  uJHg^  4$  iwtif^.  pmuk  Re--  qnod  nne.damno. fiia-iiianmiqiicietQm. 

£ng^eciuitegnJaiaiiM]ttodca^^  dificmlio.pi«ftaRiimipoidL. 

'  ■  "  COOL: 
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Qn.74.    <^um  tgittir  conftet  ex  pft^o  Manlr^  nAtimilis  oWi  cno  pariat  a^lioncm.' 
Antxpd'  lcm  nafci oWigationcm  quarrittir  porro,       Sed  hxc  rclpt)nilo  noii  loliim  diuina-' 

3o  nudo  vtrum  «rindc  adio  oriatur  cmilis  ?  Equi-  tom  j  (ed  etiam  faUiffima  cft  ,  quu  plus 

<iA>r*M-  dctnvera  &.communiflima  opinio  cft>  Csm  conflit  iurc  Romano  ciuili  obtiga- 

non  {Miece  aiftioneni 

hcm  nafo,  Vaconius  aV.unna  M. /.  rff-  regularitcr^jj.f./. /.rf(fO.<Jr^i7.  &l,7.S^ 

xbntt.  2.  Anton.F.ihcrin/.  7  ^.^.de  fad.  2.  Digtft.  dt  pdfl.  Dcinde  cx  li.ic  rcfpon- 

MKth.  Vefenbcc.  in fortm.  l.  depail.  n.  fionclc(j«crctur,  eandem  vun  cundem- 

>Hbttic  Beeer.i/. taf. Hoc qwppe  qttfcctfcfhim  efle  oUigsitionis  natartlis 

^innttmerisin  locisiuris  noftriduiliscla-  &ciui!is. 

ricxptelTiim  cft.  Vlpimnsin /ft^.~^.^frm-       Henricus  Boccrusin  Lxs.c.i  «./  &a- 

ifii*.  s.ff-  dtfdtt^xc^oiKs  lcribit,ex  pado  li) ,  qui  ipfum icquunttir ,  diRinguunt  iir- 

iadtioncntiiennaici &  i nl^.  n.  i^ij.cde  ter oblig^onem  mer^naniralem  & ob- 

^aff  9iidt'iB9t^.i: Cmdi pMxdiMitiit.tMtfii'-  ligsUoneni.nsttimdem'  iwe ciuili s^ipto*' 

•  ^riiff.idctnconfirmntluftinianus.Idem-  batam,qu^exconceidtbusiurisgentiu]n' 

qne  fbtuir  Hcnnog^ntftnii$iniL ifaglFtfjMr,.  naicicur ,  vt  de  hnc  pofleriori  intelligan- 

4^.ff.drf4&  tnc(i^rraadxiiidaclcgcs:nonvct6dcmc- 

Cninnffobftat.i»  Qup<^  prztorpotti->  c^nnicili..  Sed  liatc  te^onfio  dijplicee 

cttnriepa^reniataiiimtn  f  7.|.7.JC4fr:  Fr.Hotoinanna^f^#.qiaianonl(Miimk 

fmlf.  Vndc  coHigunt  ,  prxrorcm  ex  pa-  latina  Vlpianus  orarionc  mngnopefC 

ibs  aftionem darc  :  Nam  ediclum  prx-  abhorrcatjfcd  criam  k  bipartiia diftnbu-' 

(«tis^MAr/?nM^^  tta  cxaudicndum ,  non  donc  obligarionis  in  d.  Lii.i  2.ff.defiikiuf 

«joaficxpado  qnofflSteciam nndo> aftio-  sdienafit. 

neradct  i  fcd  qnodpadum  &niecilias  tr      Ipie  proinde  Hotonaanntis  texcnm  e- 

dHohem ,  ahas  cxccprioncm  cxiiide  dan-  mendat  &  pro  cmptrit  legir  N O  N  compt' 

do^adionem  qntdem  fi  non  fit  nndum  d.  tit,vt  ienlus  Cit ,  obligationcm  naturalem 

iliACdr/iiff.Excejirionem¥er&finndnm  nanlblum  exinde agnoici^ findllaaAio 

fit d.1 7.^'4.diptB.  ipfnisnominc  corapetat}(cd  edamfilb-' 

Nonadneriaturfccrtndo/. /0  f.deobli-  lutum  repcti  non  pofftt.  Quaeiucerpretl*- 

fat.& Ji3.&  1.16.^.4- ff defidetuff.  Namil-  tio&diumatonacft&duia. 
nc  F^ulus  &inlianus-,natura]es,inquiunr,       Ali)  proinde  dicunc  }Xid.Li9.&dLti,. 

lAiigdcionesnoneo  fetogftjmantnr  >  fi  dnas  notas  diicemendarum  obligacu> 

a£bioaliquaearumr\pminccompcdr;vc-  numnaruraiinm  a  ciuihbusmdi,  i.  Si 

riimcriam  fi  fohiKi  pccunia  rcpcti  non  compctatafbic&r  tum  Ht  cnuhs,x.Siio-- 

poilii,  quibus  verbisduas  nous  lcupo-  lun rctenuo,tum  hi naiurahs. 
ItMt  ^ftcHMi^fatiipJisciMiganonis  expti-      Sj^bnicfidotifraivetbiceicnis  ttws^ 

muti^adionempaciac,.dcindefiJl(»^  fi^refhgancii^Vktaiiiieeiiamlexdcs^^ 

tepetitioncm  impediat  nc loquitur,quT  nomine  nararaHum  ob- 

Vanc  etiam  refpondetur  ad  hoice  tc-  hgarionum  .competat >  vc  darc  cuincunc 

Stus  Vaconius  h  Vacunain  loco  fiipra  verba,/MiiMiWMiiM  - 
all^xcDte^ondet,  fiannqnii&nnmQ)e^      VetkKem  itaqoe  iudico  fententiaifc 

ftctur  rcrapus ,  qno  folo  iurc  n.inin  vfi  diphani|,qui  in  cxplic.it.  <i/./(j.ftatuit ;  ex 

fticrinthomincs ,  ncc  dum  lusgcntium  oblig.itione  naturah  rcculariter  non  naf- 

iucnt  inuentum  obh^noncs  naturalcs  rciaciioncm,vTprobatluffidcntei./.^j.S. 

nonpareteadioaein/miadKocpi»ftfls.  #.J^yS/Kf.Tbiacitur,nanitalemobliga- « 

«empns»  qnoIiiiegemiiimTdiiKirt  comi  tionem  fiito  aEquitatis  vincnlo  fiiftincd} 

Hhii  I  Ctdi-. 
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&(li(erns.vcrbis  luiisconrulcus  fcnbicin   dicunc  acq;  hanc  conluetudincm  ki  da* 
lK^.i7.f.adLFLufd~ld<\\iodn:Ltm3ihc\:c-   biuni reuocant,dc  quibus  videri  poictt 
dicaadcbetur&peciqiudemnonpoteil,   l*etc.GA<k.ni Lijjt.i.&/e^  C.defa&. 
fi»bramveci&noii  sepednif;  Geras  c»-     0etiireOmdniooflnuioc&dtffidliw  Qa;^ 
men  qnibusdam  caubus  (ingulad  iiue  eftqmeftio»  anne  pattum  nodum ad  tr  JbtitiB» 
ctum  cx  natura!i  obligatioae  atbonem   dbonem  producendam  confirmenir  ?  af-  re  Cdtt^ 
nalci  &:adiioice  rekrendos  cill-  pczdi-  Hmunchauc  \gnobiieB  Canoniftx  &iu-  ntcex 
^toA  tezms»  vniu  cdfiujeft in  L  s.  ff.  4tM-  mooMn  DracnsGomnn.  mwkA  uh  muk  ps^ 
Btr.  tut.  vbi  exnflmfalioU%ttione ,  qua  pk.qiuMiut.  funj.i.4Jk  ^^neide^vin  in  ^««fiit 
pupiiiusrmecucorcconctahens ,  &: locu-    rubr  n.7.l.deOhiigdi.qudrectntr4h.  Macch.  rtdftA* 
plcciorfadus,obligacur,adiodacur.  £o-   Welcnbec.  mpitratit.Ldepa3.nHm.p.  In-  /mt/ 
dem  quoque  pcrtinec  adio  *  cua;  ieruo   nocent.Gottred.Hoibeniis  in      i.vl>t  & 
aduerlusdominums&vioeverudomtno  Glofla  «rrr. i<r/MS.Fteilitt  Caftrenfit 
aduecius  (eruum  quibosdam  caftbusda-   icxand.  laibn  in  leg.  ^.3.  ^  Dig^»  diftdL 
tur  :  hajc  cnim ,  cum  non  poflTt  clTc  ciui-   Petr.Gregor.Tholoz.  w Jyntdg.  mr  CoMtL 
hi  ,  quandoquidem  lcruus  nullam  har  iih.j.tttu.C4f.vU.3oschok.de  foS.  tuftL 
bec  iuds  dnilis  eonmmnionem  kg.  $u  iriL  nmm,  yk.  Sicl)«cd.  m  nAr,  Ctd,  (b 
J>(gf|ILdkJt9.lw;ce)inqaimr,vtnamiaI^  fui»  * 
fit,  1.  QuiainCif/^./.fjrfr.  (if*4fl.ftatuitur»- 

Sedadhuc  videri  poilcLaiicuiex  nacu-  penc  ,  pada  leruaiida  clle.  At  verbutn» 
caliobligacioneadionem  nafci,quiainil  quoiuberauialiquidieruare,filegepEo- 
mmmii^m94>f»di^*1m'lhBa^^',v^  faamr.ad aQionem pcpfidi^ L^ifdtm^ 
nataradebec, quem iuregenrium  dare o-  rer.dm. 

porcct ;  hinc  enim  rcluccrc  vidctur ,  cum  i.  Quia  in  C4p.  qtuHter^  j.  extr.  tod.  tk. 
qui  rucuraii  tenctur  obligauone ,  cogi  iubemur  iludioie  anniti  >  vt  qua:  m- 
podeaddandnm&lblaendura.  terconnahences  placucruntopececonv 

.  Retp.Veruntamcn  Anton.  GoueanJn  pleantur. 

CDmm.4i/c^./.$./7.jf4i/Z,F.t/(7</.hunccex-  5.  Quia ius Canomaim  euicatpecca- 
cum  dc  obhgacionc  nacuiaii  auih ,  lcude  ciun  &  peccandi  occaiioncm^amouet*  c, 
cnaaaobbganone  ,^mreiccontcaAibni  )Giufrr«|/iKfadfa«iPadnmantemn 
iarisgennumna(citur,&iunsgentiumdi-  non  iecoacum  inducic  pcccaciun  ,  quip> 
dtM^m Ltx!}oc'mn,ff.dtli^,^mnH}^  peaimgnuiefiEfidemnttcxe,£l^duMi- 
inccUccium.  ■  fiit.pecun. 

•£gQ  vero  de  nacuralimeca,  iiuepma  4.  Deusiiueriimplvcem  loqueIam& 
obligttionepnEdidamlegemintelligen-  alismjum  diftingptc  i4c  conteqttemBr 
damputo:nam  &luecneoe(fitatis  vincu-  ex  omni  coniicntioite  aAioncm  concfr 
lum  promiflbri  iniicit ,  quamuis  non  cam  dic 

£orceilludfic,  acqjvinculum  ciuilisobli-  5.  Oblipcionacuralis,conHrmaale' 
«rionis,necadadionem  prodttcendam  ge*prodiicicadiQM9n iLbgsimd,  $.§M 
^cis  fic  validum  d.LfS.i,4,mfilKtJmiS»Ll,  p^.  Sed  obhgacio  ex  nudo  pado,qa«  nar 

■  %.i7.ff.adL.TUcid.  curaliscft,ij.  §..^.j^rfr_/S/litf.  confirmarut 

.Ecluec  ica  uue  noftro  ciuihiconfuetu-  iure  Canonico  d.c.i.&  c. 2.  extr.  depaci.  Er- 
dine  hodietna  conccarium  efte  rece-  goobligttioexpadloiuceCanoinco  pa- 
ptum,pberorumqiiecftojpimo,iicvte)c  otaAionem. 
.  paC"ko,ctiamrmdo,acnadapromiflione,    •  6.  lus  Canonicum  fequicur  xquitx- 
aunpecaci  fcd  nwiUi  adhuc  concz»-  cem  f*  dil§^  txtr,  dtmiU»  Acqui  xquitas  , 

m-      ■  .       '    '  dcccc- 
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(^ecernic,  vttaliftpconU&pcaeftentur,  £  1. 
ff.depsa. 

7.  Padhimnudum,aiiimodonandicon- 
.  *cepromviden]r,I.GMifpMiv,/ift*/«r.^ 
krr.atqui  donacio  aAioncmparir, 
gtiatnmitC.dedoMt. 

Ckcdrumab  fiac  (entcndadiicedunr& 
ilire  canonico  nihiI,quoad  prsdens  n^o- 
rium ,  mutatum  cowtcndunt  dodifnmi 
*  quiquc  iuris  ciuilis  intcrpp.  Alciat.  lilr.  /. 
forrfitfx.^.Angclus  Arerin.ro  §  mper/on,tm 
num.21  ittjiuut  dt  4£?.i4enric.Bocet./»ir(?. 
tmjdl.iijau^MT^J»»  Andr^Pachin. 
gitmrmrf fo.  Torca.i.Nefjfom,duL6f.taaiL 
j.  Canon.;  cem  j.num.S.  pro  cuius  con- 
finnaaone  hxc  ratio  ^cere  vidctur,quod 
qnoriens  ius  canonicum  \  iurr  dnili  non 
a^erre  diflcnrit ,  non  eft  difcrimcn  di- 
quodinrcr  vti'Linu]uccon(lituC!ulum,4r- 
gtan.(up.i.dtoper.noutnu}U.  vbi  (ignifica- 
cur,  canoncs  iacros  non  dtdignari  (equi 
iusduile,  ieulegesiecnlxres,&atias,cum 
fOS  canonicum  dcrogat  iuri  ciuili,  fblct 
hoc  vcl  CJfprc(fc  fipnific.uc,\  cl  n'if;iio  fal- 
tem  modo  innuere ,  argum.  cap.  iiuamuu. 
dtfdShifext,  C§d.t6k9i.deh£cMqmmdL- 
ttb^  in  toto  iutc  canonico ,  indicamr,  ios 
Canonicum H iiirc  ^uili.qucui prqlcnrcm' 
^  quxftioncm.dilluicrcvt  ex  illis>qu^  mox 
clicencur,clarius  patebic. 

Ad  primum  8c  ^undumcontnuie 
opinioiiis  .irganicr.rum  rclpondco  non 
lconi ,  padra  icrnanclu  hinr.  Eiizo  cx  il!is 
actiu  lulcitur :  nam  ^  luic  ciuiii  paCia 
ibruari  iubenmr ,  L  39:  Ctik.  tb  jkiOi  L  7* 
eodem.  l  fi  quit  in  confiribendo.  Coi  dt  ^ifiep» 
&  c'eric.  1. 1.  Digefi.  de  paU.  l  7  ^.Jirt  prttor. 
'  tcdtm.  £ctamcn,quodt:xpadoiureauili' 
aAionoRnaiGMttc»cerri&  indiilmari  eft 
iurir. 

Qmproprcr  t]iiod  dicitur,  pa£^a  (er- 
a.i;iLi:iciIc,noc  lc^nii^lum  naruram ,  alc- 
gibus  prilcriptam,  intclligcndum ,  iic  vt 
quaidam  paoa  per  adioncm  ftruentur» 
^aaEdamperexccpcicMiein.  Necccmcr»- 


•  TiiBiit  X.*  4^1 

non  enim  cxaudicndum  cft  de  conuen- 
donc>qux  hciudicialicerperviam  Sc  mo>- 
dom  attionistfiquidem  ibi  pccna  non  {et- 
uanris-padi  fidem  conftitiiitar  Ecdefia^ 
fticadilciplina,hoceft,  cxcommunicacio^ 
ci  m  nmen  adhonc  inrent.araSc  re  iudicap 
ca  concra  concumacem  parata  lit>vel  adBo 
iudicari,vdexceptiooniiidiatB  vet  exe- 
curio  iencemiz  cxtraoniiBarie. 

Ad  terrium idcm ,  quodadpra^ccdcn- 
tia,relpondendum:ius  cnim  canonicum, 
vt  duile>icruare  iubet  pafta  conuenta>ve- 
nmuionmedianieadione>felewepci(^ 
npfolum.-  » 

Ad  quartum  rc^ondctur.pa^m  nu- 
dum  .Tquc  feruandum  circ,arquc  pa^m 
vefticum,  led  non  eodem  modo  >  necper 
idem  remeditim.  Ec&neiimplicem  10» 
qpi^Bnikiuranienco  dilScfe»  mfllclods 
euindtur  Li.& auth. picrament4yCod.fi ni- 
uerfm  veudtt.  Ctd.  rtfcrifttt  titf.  qiurtlam.  c. 
deSiteres  t,  mfirtn.  t,  am  CMtit^st.txtr. 
demremMdB.^^^, 

Ad  quintum  rcfpondctucpadinasieo 

gc  c.xprclTcad  hoc  confirm.-irum,vta£do- 
nemproducar,parcre  aclioncm,  clTc 
legirimum  L  i.  Digefi.  de  pa£i.  non  vcro 
qitt)dvispa^^,de  quo  lcge  aliqua  icxi» 
pcuie  fAi  abo^iin  fequeretur  hiiicomiie 
pa&um>  de  iurc  auili  cllc  nudum,cum 
lubcacur  lmperacorum  conrutuuonibuft  " 
ob&cttari&ciiftodiri...    -  ... 

Ad  fecctim  quoque  relpondcnu^  con* 
leqiienriam  ncgando:etenim  &iusdiii- 

learquitarem  fequitur,  /.  i,o.Digtfi.dereguK 
tfar.LS.  Ctd.de  titdt(.l  1.  Dt^efiJetufiata  &  tu- 
iy.Ercalncneyniidop^oadionem  non 
c»ncedic,  L 7.  S-^liuiumt.Digefi. de pMd.  x- 

quitas  proinde  fuadcr,padum  (eruari^led 
non  medianre  adione ,  vccum  aliis  m^ 
dis,dc  quibus  pauio  lupra. 

Ad  vlcimum  refpondcrar  aliud  eflc- 
dofiaricmefn  9c  aliud  padum  promiftb» 
cftmiieriamfi  animo  6ac  donandi.PxaeBn«. 
csiNB  omne  paflnmniidiiin  pcomiiTo- 

.nuai 
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rium  fit  aiiimo  donandi ;  lcd  Qefh  ob  cau-  cui  conie^ueas  videcur ,  quod  concrad^ 

^n,vtaUquidviainmdccur,autfiac.  In-  basftri^uiriinon  iniinc  Curenirade 

iupcr  fi  quae  vis  IiiiicaigiiiQeiiKOttidlci»  liisinfi>ede aiqiiumunadmidiaipcuni 

cancludcsccetiam»padum iurc  ciuili pa-  eflct,  uidemqiioqneinftdftisbhdnccec.* 

rcrc  adtioncm,  quia  lufliniani  conftitu-  iudiciis. 

tionc  in  Lfiqiuiar^tttUim,CJtdcnM.Oif^o-  i.  Qiun  cciam  coafiimat  hanc  fcmcn- 

nadoQcadioiialdnWi  'ciamncmpannn,£AGfd[^fiff.|ccifr.  vl^  « 

di(ercc  n^acur»  pafium  de  fccnore  prar- 

msoivrio  rntsis  ftando,ioBfleiiHiiiiOi,'(juod fto^jcft 

.DEClUJi,  iuris. 

'Ikerd  A.  TTAdcnnsicaq^fionftu,  exnudopa-  lusdil&renciamtionftinijt  inccc  concca- 

Qii. 7 «>.  jtrjL  do  actionemnoiinarci ,  hancq,  re-  dus  bonx  fidei  &  ftridi  iuris ,  vt  illis  pa*- 

Anpddu  gulamnonro!umiureciuiii,rcd-A:cano-  dacxinteruallo^pofttaipfoiure  infinc, 

(itra&u  nico  veram  cilc  \  cxierum  tunc  falUc ,  &c  vcdetfahant  i  lus  ver6  {aitcper  excepdo- 

^inMafi»-  officiumruumpctdK,quandovdleg^ci-  neiKquapro[«ecfihneft<tefenminF- 

iKWt^^tf^.mameft,  L  6.ff.defdS.  vcl inconcinenti  tcr  pada  decrahenciaexinceruaUoIiibio» 

feffum  a-  contraftui  adicdunr,  id  quod     bonx  fi-  (ffci,ditTtTcntia  quoq;  ftatuenda erit,  quo- 

cltonem  dcicontradibusvcrilliinumcit:  ilccnun  adpa^iiiconuncnaappofita,  vtaduci- 

fr9dtU4t,  (ii;  ius  Ylpianus  in  Lp.  %,qmtumo,ff.  de pa^.  enda& excendenciacancum  inilnc  ilndi^ 

&       Qmmmimiiriwmfima  i/fim  MSiMem,H  connafiainisczpactetet,&(alteni  decca- 

cude /4- inhiiajUuiMStmtfilemMeiunidicertypitSd  .henciacxparceauoris. 

Suftrt-  conuent4oufebondfidei$$tduitf,jedhoc/icac-  4.  \nUg.fitihi.i7.ffdtpMS,&leg.rogdfii,%. 

Sit  cetra  (tpitndttm  eh :  vc  li  quidem  cx  contuicnti  ^iil>t,JfJerebmcredit.  tradicur,  paChim  de- 

Afof4tf.pa£taftib(ecntafimc,eciamexparceaAo-  ccahensinucnoincfIe;pa£hunver6adii- 

ifSiif    risinfincrexintefaaUononincruncnec  •oensnonicem. 

valcbunt ,  fi  lijat ,  nc  cx  pado  acVio  nafca-  j.  Accedic  Jiis ,  quod  infijrmarc  fit  cx- 

rui  .Cui  liibfcrroit  Impcrator  Ma.ximinus  ccndere  vcceremadkionem ;  at  firidi  iuris 

in  Lii.Cuod.tu.ln  bom fidti,  inquiens,  con-  adio  excenilonemnon  paacur,  Ls.  infiiu» 

tfitSAmiuitmtaiexfdhMRwMmpeti^tfi  .&l4eq^kibiml9f4f.§enrb.^l^. 

.IH  ce/MHUiin fiaxium  qued pofteapUtuitid  6.  Addc  quodregulageneralis  fic,quod 

nonpetitionemjfedexteptionemparir.Vcrum  quicquiddichimnount,  ncc  verbis  ex- 

■  deilricti  luris  contraclibus  dubuauo ma-  prcimm  ui  ilncbs  conaacbbus,  non  elle 

gnaeft»vcrampa^iIUtadiedaiinfiimE-  luppiendum  per  pafinmwd  imccpiec»- 

quidem  Cuiadus  io.obferudt.  24  &ad  dJ  7.  donem,  \  qmqmd,ff.jfidn^L§t^gte»  Od 

i.Qumimo,  ff de paS.  Hugo  DonelL  in  dL  iane  confequens  vidctur  padum  conrra- 

ij.&mL4 o.Jf.dt Ttb.credtt.hotcho\ulepdSm  (Jtm        iuns  in  contuicnci  iubieCtmnj 

cjip.4.Mm.s3cum fefttegt.&Lintn&ttMt'  .nonine(Ie,neca^onem  refisrmare. 

filt.edp.f.m7'i^mnoK  paftain  concinend  7.  Infiiper  nonpfais  operacur  fi^,quS 

.bon.'cfidcicontra<ilibusadic!ffci,  adbionc  vcrivis,  Lfiit,qttiproempt.ffidtvfucap.  Scd 

produccrc ; adicCla  vcro  llrid^is  coiitra-  iniorin.iie  concraCtuni  nihilalmdcft,qua 

cbbus  non  ucm  i  moucntur  auccm  his  vtpadum  luxca  contraclum  incerpoluu, 

cicdcerfiindamcnds.  viaeatnracfingacurineundemdednd& 

I.  In  L7.%  qwnimo^s  ff-dtpdS.  &  'mLifX^  fi^icac  padfaun  ioxca  ftinwlarionqnin- 

fffiwnm.cxprclll*  dicitur,  padainconti-  tcrpoficum  hoc  modo  inTormarctur,eC- 

ncari  aduxia,  iudlc  boiu:  iidci iudiciis«  icnc dua:  Itipuiaaoncs^  / fare  j.dt  vtrb.^-^ 

/^4rquam 
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^uf.quamlcncentiaillaabrurditasconlc-  prcflc  rcribit,  (ententiam  eiiis  ,  qui  pa- 

qui  poilct.quoci  ccrti  c6cliCho,quar  com-  ctum  ad  exccpnoncm  dunt.ixat  prohccrc 

petit  ex  Ibpulationc,  in  quam  res  ccrta  ftatuerat ,  exploiam  clTc  ,  vndc  lcquitur, 

deduu^a eft ,  compctcret  ad  id ,  quod m-  quod  cum  pa(ihnn,ftipulationi  adieC^kum 

certum  cft  &  pafto  contmctut.  non  lolum  ad  cxccptionem ,  (ed  criam  ad 

8.  In  LTtttHs.ff.dtprdfeHt.verb.^dcam  dc  actionem  proficiat,  illud  n\eilc cx partc a- 
pijeftajido  tributo  in  contiiicnti  mutuo  doris ;  ncc  cnim  cum  Cuiacio  (tatucn- 
crat  adsc«^m  &c  tamcn  hoc  padum  mu-  dum,illud  padrum  incfte  cx  parte  adoriy» 
tuo  mefle  negatur.  quod  adon  prodcft ,  iplamquc  adiont  m 

9.  luspublicumprivatorumpadlisnon  cxtcndit  &:.arapliorcmreddit;rcddiccn- 
mutarur,  L ^S.f.de^.  at  ccrca:  liint  con-  dum  ponus ,  omne  padum  cx  parte 
traciuum  ftrictoruni  fonnx.iurc  publico  doris  inclle,quod  a^Shoncm  rcfbrmat,!!- 
definicx:  his  promdc  priuatorum  padlis  ucadiiciatrmcdetrahai.&liueprolitjfiLe 
nil dcrogan potclt  obfitaftori,/.7.$  ffumimo.Digefi.iieptd.Az 

10.  In  matena  diftcrenti  argumcntum  pa<^lum  hoc,quodinci(u,rf*{/.L^o.  ftipi  - 
quoq;  dcbct cllcdiftercns.  Adiiones  aute  Lnom  erat  adicdum  rcformare  &  infor- 
bonx lidci difimmt a ftriclis,  S.AQtamtm,  mareadboncm,  cxinde liquet,quod,ci  m 
Iff/?.</^d(3.ccgo,Ucct  p.i£iuminforn\et  bo-  pnus  vna  vicc inrogra fors  cxigi potucrit, 
na^^dei contradum  j non  tamen  contra-  nuncpaclo iubic-<ito, per  partcs  &<liftin- 
<^m  ftndi  ludiciL  dis  vicibus  cxtgi  dcbeir. 

Scd  ab  hac  (cntcntia  dilcedunt  Franc.  1.  Confirmat  hanc  ientcntiam,  L4  f.de 

Hotom.itf«^r  qiuft.j6.& ^7-  &   MnHdbi-  pad.  m  qua ,  cum  ftipulationi  pura:  cllct 

Itum  rtjponf.ji.  Anton.Faber.;.f o»«oF«r./o.  padum  iiibicdum,  quo  caucbarur,  vt  id, 

CtC£<iiA.intracl.dtconttabend.&(ommitr.fti-  quod  purc  promiflum  crat ,  (iib  condi- 

fuUt.c.8  «tt./7.Pctr.GUckenius  in  Lij.Cod.  rionc  debcierur,dicitnr  conditioncm  in- 

depad.  ftacuentcs,padacontra^ibus  ftri-  clle  contradui,perinde  ac  fi  in  ftipulatio- 

Cbiurisadicda,.liuc  dctrahant,  fiiieadii-  nccxprcftafuilTct.Hocautcm padum  rc- 

cianr  inclle  iS(:ac1ione;n  rcformarcqua  formarcftipuLuionem  iiincliquer,  quod 

ioitciicia  &  raihi  pcobanir  ac  lequenti-  cum  ftipulatio  prius  pura  cflct,nunccc 

bus  argumcncis  confirm.arur.  pa<5bo  fit  condition.ilis ,  &  cum  prius  cx 

.  I.  In Lle^a,40.ff.iUrehm credit.\Ct\\s pro-  ftipulatione ft.itim  dc  fbrtc agi  pollct;nuc 

ponic &  tradathanc  ipkim  qurcftioncm,  p.ido  fucrit  cftcdhim,  vt dciuum , condi- 

anne  pat^um  incontmcnn  fubjcclum  fti-  tionc  exiftcntc,(ors  cxigi  quc.it. 

pulationi mficcx parcc a<ion6,  & adlione  3.  In  Lix.Digeft.de verb.obltg.it.  Vlpianus 

*cfonnct,actandemconcludit,quodfic.  Icnbit : /w  conuentionabbus  fttpuUtiontbiu 

Ecqiianquara  diircntientes  relpondeant,  contraiiutformam  contrahentes  dant.  Enim- 

in  ea  ltge40.JLg\  dc  paclio  derrahcnte  quod  uerbpratori<i ftipulationes  legem  acciptunt  de 

tton  cx  partc  adons ,  lcd  cx  parte  rci  fit,  mente  pratoris.  Denique  pratoriti  ftipulatio- 

cum  huic ,  non  illiprofit ;  iblutio  tamcn  nibus  nihtl  immutare  licet ,  nequeaidere  nejj 

hqc  fiuidamcntum  noftrum  minim^  fub-  detrahtre. 

ucrcir.  i.  QuiaPaulusgencr.alcmpropo-  HisminimcTcfiraganTurfuperioradif- 

jiicregulam,quodpadainconrincncifa-  fenticmium.irgumenta.  Adprimum  ex 

dafhpulacioniinfint,  penndc.vt  Vlpi.v  d.t.?.^. quintmo, ff.de pa^l  &  Ltj.Cod.eoi.  de- 

mis  m  dtS.  l  ?.  %.  s.  depa£t.  dc  hon.x  fidei  fumptum  rclp6deo,vnius  inclufione  non 

conrra<Jibus  fcripfcrat,  quod  pacVa  illis  ellealccriuscxclu(ioncm,necar^umcntii 
auicd.-i ,  uilint.  i.  Quia  iple  Paulus  cx-  a contraiio  {"enlu  hoc loco  concludercac 

1  i  i  proinde 
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proindc  maK'infcrri,hoc  modo ,  pachim    dinbluanir,quod  conlcndi  coUigattinl 
iticftbona:  fidcicontradbbus  :  crgonon    contra(^lum  cft.  ' 
iiicft  contradhbus  ftridi  mris.quo*]  cmm       Ad  quintum  rcfp.  adhoncs  ftri^  iuris' 
\n  1LI.7  $.9tt/«/n;fl.tantum  bona;  fidci con-    cxtcnfioncm  admictcrc ,  non minus atq;  • 
tracluum  Vlpiaii.  memintt,idnon  rcftn-   adiones  bonxfidci,  idquodluculcntcr* 
<ftioni'j/edcxcnipli<5c  dcclarationis  cau-    admodumprobani,i^-^/f;rff  rf^«/;ifr.C^/. 
lafitjidquodratisfigmficatp.irticuhVT,  ^#.J^<icmi'.«Ai.Etftridiiurisdiciturcon- 
qux  notacft  cxcmplijncc  contra  quic-  tiawlusnonquiacxtcnnonemnullamad- 
qiura  facit,  particula  {ttiMn)  \\xc  cnim    mittat,  (ed  quia  iudicis  ofiiciu  ad  id,  quoH- 
n  311  habct  vira  rcftringcndi ,  lcd  .unphfi-    i»  hbcUam  inq;:iudiciuiTi  dedudum  eft, 
candi  porius  &  cxti-iidciidi.  Ht  hcctah-   adftringatur,  S^iMlmdjideitSo.lnfitNtt^if' 
asnmuainluberctrcftnngcdi,iu)ntaiiic  dQmiu 

iu  dUl  l.  7.  §. cxcludcra  ftndi  luris  111-  Ad  fcxtam  refpondcturidcmjquod  a<t' 
dici.i ,  lcd  ar^ucrci  potius  compar.iiio-  prarccdcnsquintumargumcntum:quo<i- 
ucin  diutrrorum,  attoiis,inqudnx,&:  rei,  enim  in  diB.  L  ^.dicitur  quicquidvcrbis 
in  /.  is.Cod,dtpail.  Iddrc6boiu:fidcnu-  nonlkcxprcirumpro  omifto  habcri,  id> 
rliciorum  mcminit  Impcrator,  quu  rt-  non  pcrunec  ad  ca,quar  padisinconti- 
lcripta  efl  ad  conlultationcm  A.  fatb  Ipc-  ucnti  fiibicdhs  funt  comprehcnla ,  quo- 
acm,dcbona:  fidci  iudiciis  conccptani,  niani  id  in  ipla  ftipulatione comprchcn- 
vt  alia-  plcrxq;  codicis  lcgcs.  fiim,intclhgitur,  l.^mmkcptubrtttKmm" 

Ad  iccunduiu  &  quartuin  rcfpondc-    tjfefttpuUmmMt^fibtcexpregiitnfuffity  f. 
rur  in  L6.Cod.fi tert.petJt.  &  /.  rogafii,  L  fi    depjUi.&L.^«.fi.aerei.credit.mv4rb  permdi  • 
tibi.Digefi.de  rtbut  credit.&L  17.  I>/«7?-  dt  fiper  fingMlet  menfesy  quod  tsrdiiuf»' 

pad.  idco  padum  vfurarmm  non  incirc  luta  tffet :  &  cum  pa^um  in  connncnta 
niutuo,  quiarepugnat  iwturi-  contradus  adicikwn  iufit  contra£bu  &c  pars  fiat  ipfi- 
mutui,  vtquod  gratuumiicncdcbct.  L».-  uscontra^iis,  </fe/-.i7.^.  j.j^</f^45  idcoy 
fct  igitiir  p.icLi  infint  contr.idibus  ftri-  quodpattofiibiicinir,Apfi  coniiadaiin^ 
<5ti  iuris ,  non  tamcn  ca ,  ,qux  lubftantix    cftc imclhgiwx. 

conrradiis  rcpugnant ,  fiqiudcm  pacla       Ad  rcptinuim  rc^aondeo  conlequen- 
Huiufinodi  ad  uibftaniiam  contrailus  dc-    tiam  ncgando ;  fiquidcm,vt  modo  oftcn* 
ftrucndam  Ijpcdant  J.  72.  Digejf.  de  (oatra-    ium  fiiit ,  padum  m  contincnri  adicdura  ' 
Ixn  L  eoipt.  nonpro  pccuhari  contradku  habctur ,  (ed. 

Adfcriiumrcf^iondcnirin/i.jjP<^rf-  parscftftipulaaomsciuiqicocrafhiSTCui 
fiitid  vendit.  non  tr.idlari  dc  vlla.intcr  con-    adiiatur;  camq^.anapbac&cxtcdicinibr- 
craclus  bona:  fidci  ciSi:  Ihidb  iuris  di^fc-    matquc,  fic  vt  ab  inirio  ftaiiin concradhi ' 
rcntu ,  icd  illam  quaftioucm  rclblui ,  v-    comprchcnfiim vidcatur,  dMj.S.  5^d.  L 
aum  padiim ,  cx  poft  Fudo  hutum,vtrcs    4«M  reburedu.L4.ff.de  pad. 
ciiipta  fit  itumpta ,  rclohu.iis  fiibft.uv  AdoCtauijreipoiuictuc,vcinpra,com- 
tiam(.mpnonisvciu!ificHiis,qux  mlblo    mittifalkciamcaulk:  quod  cnim  ind.L 
conk  nruconfiftit,  pimc.&^.^.Digeft  de    Titm,  paiSlumdcprxftandotributonon^ 
•tmpt.renJtt.  xquc  ccnicaiur  luftuhilcfti-  incftmutuo,rationoncfthxc,qaodaiu- 
pul.itioncm  cmpuoiu  vcndiciom  iubdi-    tuumfitcontra£lusftndhiuris,  (ed  quia 
lam:  Id  quod  ftatiicndum  vidcbacur,quia    repugnat  huiufinodi  padlura  fiibftancix  ■ 
princip.ih  liiblato  rolhtur  acccfTorium;  routui,adciulqvdcftruAioncmpcrtincti, 
lc dtamcn  contrariura  rclpondct  Vlnia-    cum  hoc  lubl^itialc fit mutui,  vt fitgra^ 
lius,  proptcrca  quod  conkiilu  id  foiimi  micum» 
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nowum  refpondetur  diftini^ucndo, 
•^t  li  lex  publica ,  aduerfus  quain  pattu  m- 
terponjtur  ,  vtiliutem  concernat  publi- 
cam ,  tunc  pa<£kio  nullius  iit  momcnti, 
quia  ius  publicumpriuatorum  padbs  im- 
muran non potcft, /. m fubli£um ,  p.ff.dt 
p43.  Sin  rem  pacUcentis  familiarcm,  tum 
valeiitpadumjidquod  Vlpianus  dilcrtc 
expielnt ,  in  /.7.  §.Ji paci/car.  14.  f.  depad. 
vbi  ait:  5/  pudfcar  nt  operii  noui  nunctatiO' 
fum  exequar,  (jutdam  putant  noavaUre  pd- 
■{Itonem  quafi  m  eo  prMorit  imperium  verfe- 
tttr :  Labeo  aurtm  dijltn^utt  vt fi  tx  re  famttia- 
u  9perii  ntui  nunfuno fit  falta  Itctat  pacifct^fi 
de  Republica  non  ln  ear,  qua  dtfimclto  vtra  efl: 
<^  in  cateru  tgitur  omnibm  ad  ediHum  prt- 
torirpertineniihui ,  qtu  non  ad  publtcam  Ufio- 
ntmjtdad  rem  famtliarerefi>ictunr,  pacifei  It- 
ett.  Idcmquc  rurlus  inculcat  Vlpianusm 
/.  ji.  Digtfi.  dt  pad  Pacifci  contra  tdiilum  a- 
dilinm  omntmodo  hctr.fiut  in  tpfo  ntgocto  vtn- 
ditionifgtrtndo  ccnutntfiir,  fiut poftta.  Qua- 
proptcr  cum  fonnse  contraduum,  exter- 
nar  kilicei,ruie  admnucubcontra<ituum, 
ad  rem  (amiliaccm  fingulorum  contra- 
hcntium  pertincant,  idarc6  padhs  mu- 
-tan  &  alterari  pollunt. 

Prcjterea  cum  lex  publica  fic  contnwSH- 
bus  formaiTi  tnbucrtt,vt  earn  arbitrio  c6- 
trahcntium  pcrmilerit,  L  si.ff.  dtvtrb.  oblt' 
gat.l.7.i.s.Dtgtfi  depaS. idcirco nihil in ius 
pubhcum  committunt,  qui  cam  pa^^s  & 
c  onuentionibus  immutant. 

Ad  poftremum  relpond.commitri 
Liciam  3  didko  fecundum  quid,  ad  did>um 
fimplicitcr :  tameth  cnim  contradus  bo- 
n£hdei&  fttich  iuris  diuerfar  fintnatu- 
r«e,indc  tamen  miniinc  lcquitur,  quod 
in  nullo  petutus  conuciuat ,  lcd  vbiuis  at- 
quc  m  omiubus  di(crcpent,maximt  quo- 
ticns  msapertc  illoscxa;quat,vtihoclo- 
coHcri  maiulclWIimc  lupra  dcmonftra- 
rum  hiit. 

Et  harc  ita  procedunt,fi  paftum  de  ad- 
muuculis  (eu  acddcntalibus  contradus 
tucrit  intcrp(^CiUU«.  Ndinii  dciubltoii- 
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tiahbus  contradusfiat ,  tum  rmcadiicior 
contrathu ,  fiue  dctrahat ;  li  quidcm ,  rc 
adhuc  intcgra,intcrponatur,.uitcquam  a- 
liquid  cx  contradtu  hierit  lubfccutmu 
contradlum  in  aluid  gcnus  tranfi-nutei, 
fin  rc  non  arnplius  iiucgra,  tum  non  vui- 
et  contradum,lcd  ipfum  vicictur,  /.  72.  de 
tonrrahend.tmpr. 

Cumigiturex  prxdidisconftetexpa-  Qu.77, 
do,  in  conrincnti  adicdo  acboncm  na-  Quanaa- 
fci,qu.Tritur  porro  ,  quarnam  &  quali*  iiio  txp4 
cxindcoriaturadio?  Hoccmmvaldciu-  £lotnco- 
tcr  iuris  intcrprctcs  coiuroucrlum  cft:  tnifnti 
lunc  cnim,qQiactioncmcx  ipfi.)  contra-  co.iiUiui 
cbu ,  cui  in  contincnti  p.idtum  adicctum  adieih 
cft ,  ddcendcntcm ,  compctcre  ftatuant:  tiafcatut? 
funtqui  acrioncm  pr.flcriptis  (blamdaci 
contcndant :  fiint  dcniqucqui  vtramquc 
aclioncm  fimul  ex  pado  ifto  nalci  alleuc- 
rcnt.   Dc  quibus  linguhs  ordinc  difpi- 
ciamus ;  &  vt  a  poftrcma  hac  initium  \\- 
ciamus ,  amplcdhintur  cain  infipics  lu- 
xilconfulri  :  moucntur  autcm  lequcnti- 
bu&rationibiis. 

I.  In  LLabtofiribtttDigtft.dtcontrah.tmpT. 
Vlpianus :  Labto  fcribit ,  fi  mihi  bibfiotbccam 
ita  vtndidtrii  ,  fi  dtcurionts  campMii  lociim 
mthi  vtndtdijftnt,  tnquoeampontrtm  :  CJ-  fi 
ptr  mt ftet  qtio  mmw  id  a  cainpani*  impetretn; 
non  ejfe  dubitandumquw  prafittptu  vethua- 
gi  pofiit :  egfi  etiam  ex  vendtro  ugi  pojfe  pritot 
quafi  tmplera  condirione,ctim  per  tmptorem 
ftet,quo  iuiniu  tmpleaiur. 

Eccc  hic  empiio  venditio  bibhothcc? 
eratcontratb.iSt  comraclui  pathimad- 
iectum,vt  tunc  vcnditio  valcrct,  ii  locum 
vcndidillent  dccunoncs  Campani ;  ex  ta- 
li  pacto  &  adlio  empti  Sc  acbo  pra.lcriptis 
vcrbiscompcrit. 

1.  In  L  6  Digeft.  derefcmd.  vendit.  1'aulus 
lcribit :  Si  conuentr,  vt  tes ,  qiia vtnit,fiintta 
ccrtuni  teJtipui  dijplicuifitr  ^  rtddetttur,  txtm- 
pto  aciio  tit  vt  Sabtnui  putat,  aut  prexitna  ttu- 
ptnnfjtluni. 

}.  iwli.Cdepar^  mrer tmpioff,  Alcxand. 
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nDndetUF.mflinaliarttma^tionum  defc- 
dium,/.'  &  i-ff'dt  prdifcrift.  mbu  nCHon.nec 
aducrfamrparticub  eium  ,  quatvmi  im- 
phcaiidi ,  mcludendi  coniimgcndi  ha- 
Dct :  vt  enim  raccam ,  qiTod  p.irrjcub  ill- 
h^Ecnon  fcrapcrvimimplicandi  habear, 
vt  docct  GiiFa^uK,  ^tcnvdendum  quoque 
quid  nam  impiicct  ?  Implicat  amem  tti  d. 
/•5  o.  noii  aiSionem  prxictiptis  verbis ,  de 
qua  priuft  di<flum  erat ,  (cd  a^tionem  em- 
pri  &  vcnditi ,  ex  ip(o  contra<£hi  emprio- 
nis  ddcendcntcm  ,  vt  lcndi?  iu ,  (icut  ex 
emptionc  vendinone  agitur adhone cm- 
ptij  itaquequeevpaido  ,  errtprioniadic 
(koy  exvctwiiroagii  cum  pars  ht  contra- 
dlus  cuiadiicitnr,vtmox'  diccmus. 

Ad  L.6.ff.dt  Rffand.  rendit.  &  l.».Codi;.dc 
f»d.  mrerttHft.  relponder  Doncllus ,  ctli 
aJias  adiio  pra;fcriptis  verbis  cum  aha  a- 
thonc  non  concurrat ;  fecus  tamen  euc- 
nire ,  quotics  fundus  venditurealegc ,  vt 
vel  fundus  rcddatm:  veiwlitori  ,  prccio 
redthto  ,  aut  predo  non  foluto  ,  vel 
contra  ,  vt  emptcri  precium  rcdda- 
rur  ,  rcs  ei  dilphcuerit.  Et  gencra- 
hrer  concurfum  harum  adtionum  cilc, 
quorics  \mdirio  contrahiturcalcge  ,  vt 
vcl  vcndiror  rem  fuam  redpcrc  pomt.vcl 
8*ptor  recipcre  prcciinn  queat.De  prio- 
ricllecxemphmi  md.1.2.  Dc  pofteriorc 
vcrc  m  l.  6  de  refiind  vcndit.  Rarioncm 
\<crd  huius  rei  hanc  adducit  Doncllus, 
de  huiufmodi  conuentione  ad  re- 
lcindcndam  emprioncn^  fpe<i^ante,dubi- 
tatumac  conccnanim  fiicrit  oHm  quolis- 
nam  dareturcxinde  a6Vio  vtex  I.12.  Dtgejf. 
dt  prjtfiTipt.  verb.  &  L  'f.Dige  fl.de  1.  (ommijfor. 
Uqaet.  At  qtioncs  non  ccnfbit,(cd dubi- 
tatur,quahscx  ahquo  negocio  adho  com- 
peiat ,  torics  detur  adrio  prxfcripris  vcr- 
bis,i/.D/jf/?.  detfiimar.ail.  proinde  &:  hic 
a^tionem  prxicriptis  verbis  h  plerisquc 
datam  fiiilfe ,  fcd  quia  aliiadhuc  diirenfe- 
rint  &  adioncrh  ex  contradu  dandam 
oonienderint,Arf.f. i.Digefi.  de (ontrahtnd. 
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entpr.  ideotandcmablmpcraTOTibus,Sc- 
ucro  &  Antonino,quiftionem  hancdc- 
ciGim  &  lirem  dircmptam  elVejficj^ta^Jbo 
cxipibconrradtu  dctcendens  ,  padfci  no- 
ittinecompeterct:  l.4..Di^eft.4d  l.  commif» 
far.  Verum  poft  ifhid  Impcrar,  rcfcri- 
ptum,  adioncm  pra'(criptis  verbis  nihil- 
ominus  maiWifle ;  idque  oprimararionc, 
quia  ncmpc  a£ho  data  fiient  alicnandx 
vcnditionis  cau(a  ,  non  iuris  eius  prioris 
minueiKli;  quoniam  quod  ita  datur,vt  ac- 
cedat,non  intclligatur  dari ,  vt  a  priori  iu- 
rerecedatur  L4'^.fiex(onutntiQTU,ff.  deRe 
tlidic. 

HancfoKirioncmquoquc  Gilckenius 
pTobat,m<i  rfam.  2p.  Codic.de  puS.  vbi 
ait,  pdumquidem  contra^fkui  in  conti- 
neiitt  adie^m  parcre  a(fbionem  illius 
contra^us  ,  cui  adiicitur;  (cd  pa£lum> 
quod  ad  refolucndam  cmptioncm ,  vcl  a- 
hum  contra£him  fpef^et ,  producere  a- 
dhonem  prxfcripris  vcrbis. 

Mihi  vcro  nxc  refponfio  pbnenon 
probatur;  fi  enim  Diui  Seucri&  Anto- 
nini  conltirurione  qiucibo  ifta ,  intcr  ve- 
ccrcs  luriiconniltos  agitata  ,  qiulisnam 
ex  padlo,  in  connnenti  concradui  adie- 
(ao,a^hocompctat,dcd(acft,  &itaqui- 
dem  dcd(a  >  vt  adho  ipfius  contra&us  dc- 
tur,nonpoiuitrelinqui  adlio  przfcriptis 
verbis ,  decifioneiftaDiuorum  Impcrai- 
torum  (alua  &-intcgra  mancnte  :  dum 
enim  dccreuerunt ,  adionem  ex  enipco 
dandam,fimuldecrcuiiIcinteUiguntur  a^ 
dhoncm  praefcripris  verbis  non  admit- 
ccndam  :  nonfolLUU  >  quiahzcindcre- 
^um  aliarum  adionum  datur  ;  Icd  ec- 
iam,quiahocinqua:ftionefuit,  annc  et- 
iam  pra:(cripris  vcrbis  adio  compecac» 
fi  igicur  &  nanc  compecere  voliufienc 
Impcrat.  xque  atque  adioncm  cxcmpto, 
quam  facilc  fiiifict  Impctatoribus  idex- 

J>rimere.'  cxprcfTuriiddubio  proculfuif^ 
cnt-  lohanncs  Borcholt.  refpondet  in 
addudhs  legibus  paiQcuIam  Vel  &  Aut 
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.  .i  elle  correifiorias  ,  ficut  particula  ifta  w/, 

>N,:  criam  alioi  (a-pevim  corrigendi  habcat, 

Li6.%Jtberohommi.Dtgtfi.tommo<UtiJ.yond 

".,  fidts,Di^efi.deNoxuLA&.  Licctaliascx  na- 

turaluadillinguat:  quje  reljjonfio  &  mi- 
.  hiprjc  cxtcris  arridet.  Etfi  cnim  apro- 

pru  verborum  ligmficationc  non  iacile 
rccedatur  ,  L  non  dltter,  Digefi.  dt  leg.  /. 
hoc  tamen  ita.nill  &:  ipfum  Icgislatorem 
ab  ea  rcccdere  &  vcrbo  abun  voluille 
probacum  fiicrit ,  d.  L  non  dUter.  Hic  au- 
temlaiisidcxindc  conllar  ,  quod  Impc- 
ratoria  conftitutionc  dccilum  ac  dccrc- 
tum  fiiericex  paclo  ifto  non  aliam,  quaiu 
adionem  ipfius  contratlus  compctcre, 
L^.Digift.del.commijfortu.  Qmn  &  hanc 
ellcprjclcriptis  vcrbis  adionis  naturam, 
vt  cum  aliis  achonibus  concurrcre  ne- 
qucat,nrpe  hadcnus  diflum  cft. 

Ad  quarium  rclpond.  Aclioncm  ex 
pado,contradibus  adicdo,  dclccndcn- 
tem,ellc  nominaram  ,ac  proprium  habe- 
re  nomcn  illius  concradus ,  cui  adiiatur, 
vt  mox  4emonfttabituc. 

Sccunda  igitur  opiniocft  illorum,qui 
(blani  priknptis  verbis  adioncm  darx 
ftatuunt ;  quorumharc  fuiuhiudaracu- 
U. 

i.  In  L.  AMityCodie.de  inredor.  Impe- 
rator  Maxim.  ita  lcribit :  AHtatiu  eorum, 
qud  fro filtd  tiu  iM  dottm  dedit ,  etft  ^erhrum 
oOligdtit  Konmttrce^itjddiontm  ex  fidtcon^ 
$i^tioHif  ad  te,fiberei  extuifii ,  trMfiniftere 
potuit :  nec  entm  efi  eddem  cdufa  fdtrit  & 
matri*  pdcifcenrium  :  quippe  nuiiru  paSum 
adiontm  prafcriptitveriu  confiitmt  ,  patrie 
dotit  aUtonem  profeSkuiA  nomin*  comptttn- 
tem  conutnttont  fimplut  mimme  credttur  in- 
neuurt. 

i.  In  L  p.  Codic.  de  donaf.  itidcm  ex 
pado,donanoni  adicj^o,dai:ur  ;idio  prae- 
icripcisvcrbis. 

«       }.    Idemqueclarc  conHrmac , /.  CAni 
gesy  zz.  Cfidic.eod.  ttt.  m  ^uaetiamuidio 


iS^yTATtOKIS  VT. 

przfcripf is  verbis  ex  pado  ,  donatiom 
adicdo.compctic 

Eodemque  pcrcinec ,  Lfi  (tim  vtndtreu 
Dige/i.dtpign.a3.  vbt  ex  pado ,  in  conci- 
nenti  interpolito ,  ajccommodacur  adtio 
in  fachim. 

£t  Proculus  M  l.fivir  >  u.  Digeft.  d* 
frafir.  verbit  a£l.  cx  pado  vendiooni  adie- 
clo,adionem  in  ladum  conccdic 

Sed  6c  hacc  opinio  non  videtur  admit- 
tenda  ,  quamuis  priorifortaHis  proba- 
bilior  ac  veritati  conucnientior  vided. 
poiTu. 

Etcnim  quxftionem  hanca  vetenbot 
difputatam  ,  a  D.  Seuero  &  Aiuonino 
ficdccilamcfte  Vlfuanus  commemorac» 
n  ex  pado  concradui  adiedo  non  alia« 
quam.quz  ex  iplb  contradu  compeuc 
aclio.i.  L^Digeft.deLtommiforia,8c  quod 
non  alia,  quam  hxc  ntho  compccerc  poC- 
ficmox  danonftrabicur. 

Adfundamenca  vcro  modoaddudU 
refpondeo  m  d.L  Auid.  adionem  pracfcri- 
ptis  v.crbis  non  naia  ex  pado  concradui 
adicdo,icd  ex  pado  nonnudo,  quod  in 
contradum  mnominacum  incidic :  pada 
enuu,quaE  de  doce  rcfticuenda  fiunc,  non 
eile  nuda  probanc  luculenter,/^/m.CM//r. 
dt  paH.  (ontutu.  tam fitftr  dot.  &  Lio,C 
depaa. 

Ad  L^&L  2i.  Codii.  de  daiidt.  refpon^ 
dc<s  &ibiagidepadononnudo  ,  quod 
concradum  innominatum  fapiat;padum 
enim  ,  quod  rccura  rraditioniadiicitur 
non  eftnudum  \  incvdit  auippem  con- 
craduni  innorainacum,vcldo,vt  des ,  vel 
do,vcfadas., 

Ad  Lficum  vtndtrtt,  /3  Diyft  depign.aa. 
refpondecur;  in  caTu  iihc  propofico  ,  a- 
dioncm  in  fadum  ,  quac  dcbicori  aduer- 
fus  crapcorem  pignoris  compccvte  dici- 
cur,naQ  cllc  cx  paclo ,  cmpcioni  adiedo; 
fiquidem  proponitur  veudirioni  pigno- 
ris  padum  hoc  adicdum  ,  vc  (i  debitoc 
roluerct  pecimiam  emptoci  >  tura  liccrcc 

cirera 
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ilremluamredpcre.  Exhocpado  uuer  £u ,  paiiunc  adionem  ex  empto  vcndi- 

dtodicorem  &  empcofem  pignoris  non '  to» 

|kM]Mit<icbitoria<^ioacquin  /.  3^.    4tt€-       f.    EcmL4^J)ige/t  ielegecommijftrU. 

ri.Dij^tJfl di  V.  obbgat.  Proiiidc  .idi o  i»i  fii-  propofitam  qiia.'rt:io!icm  a  D.  vScucro  & 

chim.quar  ibidcm  dicitur  debitori  com-  Anconinolic  dcalam  rcfcn  Iixnrconfal- 

ptteicnon cilalia, niHca, cjua: ipnkcte:-'  ca$>vterpaidh> emprioiii  adk&o  *  adio' 

dic6reeratccfla&mandacatadiom»e-  empddetiir.   Hinc verordiioec,qUDilr 

ilim  ccilx  vtiles  fuiir .  vrilis^aucem  adio  cUm  ordinah^  &quiclcm  nominaacoin*- 

ftequcntcrinFaclamdicitur.  petat  a£bo.    Idquc  hodic'Impcratoria' 

Ad  L yf  vir  vxori ,  12.  Di^cfi.  de prtfiript.  confbtucione  ica  iic  dcciiiim ,  vt  non  am- 

ntife'  relpond.  padam'-,  de  qaoibtcra-  jdiasdeeodubicareljceaCtncmdariadio^- 

datur ,  nt)n  ellc  nudum  ;  fcd  in  contra-  nem  prftcripcis veTbis,vc'qaf toncibhim' 

dhiminnomtnattiiTi  ricio,vi  fhci.i^  vcndo  compefat ,  cum  vel  alh  ordinaria&:  no- 

cibi  ccm,  vc  vicxiiim  iioc  facias ,  m-  minatadeliac,/l/.dr^.<^/r</(r;ip/.  v^rMTf 

dy^t^^r^'ootitta£hi  vtttt  innomiiisMy  vd  diilrtBittirecqiMfnatircoiiipcBtt  afltoi»» 

prx!cripcis  vcrbis  adio  nalcitiir;  *  LtJett/^uiit^ 

Qa^circi  his  opinionibns  rcic€Hs,       Qiiod fi conuentio  ,  contraftus fiib- 

cxiftmio  oinninoft.ituendum  elle,  expa-  ftanuicontrana,iuftafucric ,  mucat  con- 

ftoco<)tradui  adicc^o ,  nafci  adtioncm  i-  ciadum ,  ftc  vcnoaus  &  alius  contradus 

piftis  jaift(iBais.qiuapar!^feft  coftcraftuf'  dKWdfeacar 

Iruiiilmodipadkum  ,  cuiapponitur,  L7f.     .  IH  quod  cxprcffe  tcftatur  luriiconful- 

Digcfi.de-CffntTMh.  mpt:  At  qnicquid  tri-  tus  iHl.  7   Digefi.de ccntrahend.  empt.  vbc 

buicur  coci ,  idcm  quoquc  tubucndum  docrcquodliperfedbecmpciompaChun 

parti  j  proinde .  Ii  etHfcdfi>  ooiitiSMShymy^  deaugendo  vd  minncndo  pitdo'^fiicric' 

minaco  noji  naicitur  aSHty  przfcripris  adie^m  >  tinn  k  priiKCe  contradtu  rc- 

vrrbis,(cd  adVio  proprium  nomcirA"  qui-  cCirum  8i  nCNttllCnipdCHieiBinCCrccili^- 

dcmnomcn  illius  contraftusjvndenafa-  levidcri. 

ciir,liabcns-,  lcquiturindabicace,qaod&l      Aliadhuius^exemplum  excareopina-  Q^7^*- 

p«aum ,  qaod<ikft«jilCBian^,dai>iiati  tMfixttltmiiM^  iitL'Mi:D^:di^ 

producaraihoncrtf,' nam  ibi  pccunia  proponitUr  dcpofitaj^wiMWf 

1.  Accedirhuicquoc^p.Kftumconrra-  nonclaula.necobfignar.i.&proptertaci-^'**!^ 

Ati:  oppo!icum,non  tam  uari.vCachuncin  rampa<^onemmutuoadic£lam,quade-  fiee  of^ 

^  achone  contra^Hs  ihfwiifet^,  rcfor-  poiiiario  Gonocflam-videtur  yci  pdnnia  jMr^ 

mct      s  f  p-tff^  hadcnus  (blciili^  dcppfica»ccan(mutatur  dcpoficnm  ii&ma-  deponi-  ^ 

itio ex-pa(fto  n.ilci  ilicariii,qu:\rcnus  cx  n-  tlium ;  cum dcpofitl fiibftlnCiaeKpllgna-  tnr,vtrm ' 

deinibrmata,aciiouai:orma  donatapro-  rC  videacttr»redepoiruvdk  nutteAt 

dfe  .      .     .  .'  CzcenimecfrAbtlioriioiler  procet-^tPQ^  . 

fS*  •  QiBimfam  ,atm  {\t  acccffio  qlUB?  fO  &  indubicaco  prziuppdnac  quod  pec  Mtt/-' 

dam  contraftus- ,  cuj  rubiicitur  njraram  prardiiflum  tacirum  pa<inm  dcpolitunit 

ipfius  lcquarur  candcniq,  imitetinr ,  eum  in  mutuum  tranfmutctur ,  ingenscamenf  > 

habeateiretlum  ,<|aemipie  coiicfaftUsy  dccoconcrouechacft. 
Mccdftmcfti'         .  Et  <]aidcM  cum  Anchioie  fticuimc  • 

'  4r' 'Eatidemhanicietltentiam  confir-  Fnmc Hotomaimus, «1^/0. & 

mam  quoqvie /. 7^.  L  7S.1. 79.  Dige^.  de  co\.Bt\\bii.h^j.fupputat.7.contendctat9i 

§wnjik.  etngt.  vbipaCbj  cinpuoiu  adie-  npccunu  ,  occ  clauia  ,  nec  obiignaca: 

apud- 
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flVy ^  Ayifitafiiggif  y  nt%n  tjgpo,  ucniflet,vt  cxdepofito  taaBmdemieaap* 

mmneaeUediiiucuuni.  reni^notKftdcpolttnin » ifidaedkanb 

Argumenca ,  qutbus  hanein  Gaitenti-  Hue  muruum. 

amunpelluncurJuEcfunc.  5.    Deniquc  ex  depolico  non  (blet 

I.    laLvtctfinuiqu4rt4,DaeJI.defofith  truisferridoinimumi  nec  enim  dcpoii- 

dcGA  finem  >  att  HunlconC  F^intanus,  tum  uUibi  didmr  dcuilus  ccanafeiendi 

quando conuenic  vr  non  eadcmpecunia  dominii  idcneus,cum  hoc  agaturli  de- 

dcpo(ica,fcd  vccantundcm  rcdc!.uur  ,  ita  poncnce,  non  vcrcidcpoGta!  domimum 

d/cmum  vfuras  deberi ,  li  dc  uiis  prxdan-  adipiicacur  depoAcarius  >  ied  vc  is  ioium 

dis  conuenertc :  amaiTiuEc  in  dcpoHco  leidepofiag Jc  ciadicaeqiftodiam  habcac; 

(ine  conuencionedeDencurexmoca»cum  Acqminca(unoftco>quoresiicdepofica 

dcpoiitum  Uz  bona:  fidci  contra<fhis  ,  cx  eft.vt  rantundem  rcd  Jcrerur ,  traniertut 

quali  conrraduvfucx >  citia  couucacio-  dominium  pecunix  dcpolica: :  ergonon 

nem>cx  ^la  debicocis  mocft  dcbencnr  eft  dcpoiioim,feHjmitimm ,  pec  quodes 

pu^il^SmtfiamU  I^gi^dti^am&  «mm.  meo  mmatOtftme^^lh^ak  «MdL  ivalifi- 

Quare  cum  conuenit  ,  vt  tantundem  gat.contrah. 

ceddacur  >  mutuum  ci^  >  iio^  dcpoli-  Sedmihicamen,  aliorumialuoiudi' 

tum.                                        '  cio,placccconcranaopimo,quodncmpc. 

ju   Qu::icciamineademle|evioefi-,  iionfitmnniini^fi^oiepofitum,  quapao 

maquaxta  9  eqMsde  fixdnic^apnianus  \  cottiieuibvt  nmntnHcm&non  idcro  led- 

conucntionem  ilUm  ,  qiu  conuenit  &  .dacur. 

uncuudcm&jionideme^dcpoiuored-  x.    Quia  Papinianus  lunfconililms 

dacur,  egredi«ofiflimosdfipolatieaiii*  iitlj^-D^ft-depofiti,  cumdecaTupropo-; 

nos.  &cquo  yciqqc jnanifeftum  videcuij  fico>  annericdepofitum  >  anmmuum, 

nonedcdepoficura.  mulcis  dilTeruiflec  ,  candem  condudic, 

.Eitn,Lji.D^efi.loc4ti.Ccnhiz  A\(c'  quodvfura:pecuuia:ftcdepofica;,vc  non 

imstSiiHl0€at$9ne€omenerittVtHon(4em^d  cadem  ,  verum  cancundcm  ccdderccur, 

'tmtwidmttdimtmr,MeM£tmmtiikm  pcsrfiaciexconnencionedebeanc.  Atqm 

indifofirQ  obfirMrufi^pecuntdm  wmera-  vfura:  cx  mutu  o  non  debentur,  ecfi  de  il- 

tamttadepofufjfet,vtntquecUuJktn,nefU^  lisprxftandisabinitioconuenerit  /./.  C. 

Ji^natMntrjderer/edannumeraret.  4e  vfur.  Noui^cur  cilmucuum>leddepQ- 

Igicurui^ lopoficoc^uonintelligc-  j^cum. 

vat  ^epofitum  >  £bd  inunmm  .concx»*  1.    Idem  quoque  confirmac  /.  19.  %.f, 

^him.  DigeJidepofiti.\hiPiu\us,ficxpermfjfumeo 

4.  iSicjSc ini. 9. m fint 6^ ^.10. Digefi.de  d^ofitdfeaaudUtpenetquemdepofitaeiltV- 

nkerei.  «aVlpianus:  Difofitt/if/idtede^_  tstiirxnme^erkbuu fidei  iutbtiif.vjkratt' 

.  em,f$fiedftrmifi tiknii  Jittnia,PMeii^  mmmiHenuhipr^tftare  cogttur. 

ttianiarifequam  moueantur ,  ccndicerequafi  j.   Quin  &:  apcTuflime  Papinianus 

mutua  hac  tibipojjtaiunt.  Et  tsl  vtrum  ,  vt  lunc  iciiccntiam  cxprinnc  m  U^.^.i.f.  ie- 

&  SdArcello  videtur  i  animo  enitn  captt  po/i -  pofiti.vbi  aic :  quipecuniam  apud /e aon  oifi- 

derei  Er^trmi/bferieidifMdHm»  qu  mtt-  gnatm ,  vt  tnnmdmrtddeeet ,  depofitm, 

tuumrogauit :  quodfiabmtie  >  eumdtpone-  ddvfinfr^rioseonMertif.poJfmoramittv/uras 

rm,vn rtbt.fivoles , perinifero ,  credttam  non  quojjiudtciodepoJiucomiemnandusen.Quod 

e^eiantequainmotajit  ,quoniam  debitam  tri  ii  ludiao  dcpofici  couucmcur  &c  con- 

mn^eertmu  Eccehi^i  cum  cidteflon-  domvitur  apud  quem  depoG^  iia  eiat 

pectinia» 
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pccunia,vt  raiKundem  rcddercair,rec|ui-   tuum  conuerrarur  ,  vt  cx  iliis, qiutHipca 
rur  vtiquc  in  propofit.i  Ipecienonhullc  fueruntaddudka,palamdh 
mi.mun-,lcJJcporKamconnachini.  ^„^^^^3.^  rcfponciVr  Cui.Kius,  m 

HisnonobiUtprimum  argmncntura  F4finunolibr9nonot  quKpon.  dilluiguen- 
fiipnaddtfAnm  ?liQcenim  ipio ,  quod tx  thmijeile ,  vtrum pecunix  pennttu- 
cotmeiicioneimc^noftro,viane<leberi  nirnominarim  ,  an  tacice ;  nam  H  nomr- 
dicunrtir,(ignificarur,  non  clTc  mutuum,  narim,pcciini.icrcdir;i  rtt»ac  in  ipfo  mo- 
quiavrurx.nififtipuijtioncprotnifl*,  cx  mcnto  videantur  ccnrrahentes  niutairc 
mataopctinonpoflttiitidli^^.Ctorfiorfr^  propolitum &  dcpontum  conuertifleia 
fin.  &  d.  1.2^  D^Jef^ti  Cur autem,  ccedinmi :  ied  fi  tadtcperminanir  vlbi 
vtvlur.cdcbcanturcxdcpoiKo,  rcquira-  pecunirEdepofirx.nondcfinat  dledcpoi- 
tur,vt  conuentionc  lint  prcmilix  ,  rario  hrnm:  vrti  cotuicncritvtdcpolirarius  v- 
hacccll ,  quod  vt  iptc  Papmunusrcribit,  iuras  pra:llct ,  vcl  vt  untundcm  rcddat, 
contra  bonam  ^dem  &mra)r»m  depofi-  .  qaia  hoc  non  palam  edkiiiir,  vtea  peco- 
tieft,  vfuras k dcpofiiario. exigi  temporis  nia vtarar,red  racirctantum ,  <Sc  pcr con- 
anre  monmi.  Ex  iL-polito quidcm  vfu-  fequentiam  ,  idcirco  maiKMr  dcpclirum, 
ra:  ticbcntut  linc  conueniJonc,l*ed  ica,  fi  auiamiiha,qua'  non  fiunt  rirc  propalairj 
mora  fiicrit  cotmnifla  m  pecunia  depofi-  hnnt  rite  pcr  coniequenciam  &  tadto  ih* 
tareftitaenda.-athicmoranoneratcom-  cdlcAa.  Q2p(circa«l£.9^  depoficnm 
milli ,  vt  innuunr  vcrb.i ifta :  vfur.is  ib co  pcr conucntionem  ncQ  veitttor  in  mu- 
ddidcrare  tcmpons  antc  m cr.iiTi.  I j;Kur  tuum ,  quunon  conucnit  e«preire ,  vt  v- 
iXNHientiodiilfidecatur  ,  qua:  non  dcliJc-  terettu-pccumadcpofitarius ,  ied  lokim 
fttetar>fiiaoG«aDmroi|]^dei;  vttantamdem  redderet:  aximLtf.  &n.' 

Ad  fccundam  refpondetur  ctiamfi  ikpofinraMOiimertiiar in  mnoium ,  quia 
conrr.i(5his ,  in  c.ilapropo  fito  ,  cgrcdi.i-  exprcdcconucncatjvtpecuniadcpdfiiar 
tur  notiirimos  tcrmjinos  dcpoiiti ,  non  nusvtcrcrur. 

taroen  proptcrea  defincre  efle  dcpofi-  Ad  vltiiiium  rc(pondco ,  exco,  quod 
lBmi'campadi(comieiitis  •  natora  con-  in  ea&i  prasftnti  domimom  ex  depofis» 

Qa^ifaKaiiqaiiteiim  immurari  L  72.  de  con-  transferrur ,  re£becoIligi,qiiod  terminos 
fthA.>itltft,  & rcfoTmari  pofRt  £7.  ^.f.ff-  de  depofiri  conucnrio  cxccdar  ,  non  cri.im 
m8.  ipfique  contracbis  cx conuenrioni-  ^uod  plane  non  habcat  naturam  dcpoli^ 
lwsapt»eMtist^em&-fi>mnm  acdpiant  ti,  fiylinconnsdum  mucw  degeneres. 
dLfil^f.&Lji.D^^efiJtvWk  oblig^t.  Non  Phistgicarcft  in  oondufione  ,  quam  in  ^ 
kaqtiefequitur  ,  excedirhuiufmodicon-  prxmillis  ,  &commitritur  fallaciaadi- ' 
trathis  nonffimos  tcrniinos  depofiti:  er-  .  ^iccundum  quid  od  didiuu  fimpiid- 
SOnon^aikp<*fimm.  .«r/.  .  ^J!^^^ 

'  Adteniamte^ond.  lfii/.5/.D/^r/?.  4r  ■  Qaattadpa^^qateexinteraallocon-y^r^tfja- 
bUt*  non  hoc  velle  lurisconfSltum,  cra£hbus  fubna  (oLcnt ,  deillisficfbtuit  tiatHm 
quodvcrumfitmuruum  .^rquc  rcucrain  hoc  in  loco  Aurhor  noftcr,  vr  fiadfub-  contrd' 
creditum  itum  fuerit  ,  adcoquccontra-  ftantiam  contradus  pernneant  ,  tum  ^ufjn- 
4tus  dcpofitiinmutuum  verc  conucrfus  iiibftantiam&  lucuram  comraCtus  alrc-  ttrpofi- 
facrfciWd qtthi,vtiymanti8 ait,conuen-  rent,ma{ent&a^nem  ita  infimnem,.^, 
■tio  e^Mdflfur  nottfinnos  dcpofiti  tcrmi-  vtexcocontradu,fi:cundumpa<fbum  ^^- 
nos,induitquc  quodammodo  mutui  na-  ic(5him  ,  tnQtio  confounari &  inftitui  de-  (ontrtt- 
curam  j  qmmuis  non  fmipliciccr  in  mu-  beac  } 

Kkfc        .  ExpreT- 
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Ezpceint  hoc  Vlpianus  claris  atquc 
peripicuis  vcrbis  m  L  7.  §•  <i  '^^ /'•'^- 

Adto  Mtem ,  inquicns,  bon£ pdei  tuduiu  tx 
eepttoaetpt^td  faiid  y  qu£  ex  etdemfunt  tm- 
traatl^tmt^tw^uia  emptionecdteritqiu 
hMftUiuiJkiu,re  noiidumfit:ut.t  pofe  di- 
tub  (mptionex  fi  iguutmtotutupotest ,  rnr 
nen  c^pun  em  pdtltone  mMtaripMeHi  &  bu 
ititHmpmimbb.6.4idMiimftrilnt.  Qitod 
tumtH  ,  ettam  exparte  agentupailio  hcum 
bubet,vt  6-  ad dibommpTofuut  .nouduiii  re 
fuutd  ^  eadem  rat.one  :  nainJifoieU  tota 
utttttt,  cartu»  &ufim^  ?  w  ^mdm- 
modo  quaft  rmmau  cotitraaus  videutur: 
ynde  iUud  ^que  nen  reprobo.quod  Pomponisu 
Itbrts  Uclionum  pnb.it ;  pojfe  tnparie  rtcedi 
paclo  uL  cmptuue  ^uuji  repetitd  fMtk  PH- 

Exquoluculcnriflime  patcte  vidctuc 
cjuodpadum.ctiamPOSTEA,  hoc  clt, 
ex  uiteruailo  mtcrporituui,li  tublUuk,um 
conitadiusattingat ,  contcaftiim  lefetp 
■leci&a^kioneraeiiwinfocnieu 

SedgnmiiGine  huia  aduesfiri  videtux 
i71.Digefi.dettntruh.empt.  nix|ua  dilerie 
fcribir  l>aulus,  pcr|  ctuus  VfpunisemU' 
lu5,5/ paitum  adpartem  fubjlantidsmtrdlm 
firtiiiedtynMfiuimeii^vt  resvel  plutu, 
veimiMrkvendita  ejfet ,  adtoijuepaaum  fub- 
fiantu  contraclm  aliqmdvol  ddiccetit,  veidc 
ttrdxeritfpttortmtmptteitem,  mtefferemHM' 
tsm  &  mfimMtMU  ,  fidrettgm  d.fnm 
fontraSu  tjfi »  nuiMmtfftt  eu^memmter- 
m^ 

Cui  acKbpwlari  viderur  ipfc  quoqiic 
Pomponius  m  i,  2.  Digtft.  de  rtfimd.  vendit, 
Tbiiia  CaSkAeikSt^ium  rmi  memtTMf 
demrutfiu  dttfliemmimftaiemert%i^tf 
fimmd  prioreernptione:  poteS  eiiim  dton  rrs 
integra  til,fonuentwne  noftrd  inftttafieri  ctH- 
fiio4ttqueitdconfiftitpofiertor  emptio ,  qaaft 
'  wtdUprdteJlfrtr. 

In  hac  Iuri(con(uItorum<iiflcnfione 
opinatur  Franciic. Hotomannus ,  Vlpm- 
uumlucilcoulukumpcobafle  c^ieioruro 
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lu  ri  k  ( ■  n  1 1  c  orum  opinion  eni  /cdin  d.t.  7» 
^.6.  iUum  ciuntaxaroftendifTc  fcnteniiain 
c-oiur.uiam  fubtiiiicc  defendi  pollc. 

Sed  Antonius  I^r  iii  tacionalibu» 
ad  d.L7.%.6  ait,  nullampentcttscfledifcce- 
p.intianiiic  diireiifioncm  intcr  <J.  & 
ad  d.L7}..  de  contrait.  empt,  ied  idem  plane 
vtraqaeproponi :  cumnihil  penitasiiw 
cecfit  9  vsnim  cnm  Paulo  dicatur  ,  no> 
uam  emptionem  interceinili  videri , 
an  cum  Vlpiano  ,  quodammodo  qua/i 
tenouatmn  tonitadum  vidcri  ,  cum 
prior  ciapclo  fie  renoaaci  non  poffity 
\ :  ,  illa  (alua  mancfice  ,  alia  non  con- 
tr ihatur ,  fcd  rcnouati  one  fada,  prwr  fic 
toilacur,vtnouaconitituatur ,  ouucon^ 
tcaAasciDptioniStancaliusodiliDet  diui'» 
di  non  pomt,vcpropanc  (blum  cetinear 
tur  ab  eodtnr  pro  alia  panc  difccdatur, 
qu!a  [\iin6xmii\x\x%i.ftindmiUe64^§Mfe!Kr 
ttdl).  emft. 

ScdhuiecoiiciliacionirejkagiKarapetii- 
ti(nnieqaod«dl7«$*Aclarc  &perfpicae 

allcrit  Vlpianus  pcr  pachim ,  quo  allquid? 
contcadus  fubUantia:-  aducituE,vel  dctra- 
hitur,propaKcabcmptioneccccdi.  £l 
quanquam  AiMonias  Saber  mutet  ce»' 
Cttm&  pro  iftis  vcrbis  vnit  iBiid  «que  nem 
ttprobo,  legat  vndt  tUud  aquenon  ^rfl^o.quafi 
V  i^uuiu&  rcprubcc  lcntcnciam  Pompoiui 
aflereatifi  pro  pastc  rcccdi  poflc  ab  csn- 
pAonc:  rcfiagjitar  tamen  biic  emend»> 
tioni  non  parum  argumentanp  atquc  il- 
Jacio  ipiius  Ylpiam ;  qui  cx  eo,quod  in  to- 
tum  a.  contradu  empcionis  di/ccdi  pei 
paftani»poteft$  infisr^pollcctiamk  «mk 
traducii^ptionis  pro  partcrcccdi ,  cuitt 
plus  iic  abiri  in  tocuu»  x  ^uam  |^ro.pa& 
tc. 

Et  quanquam  fieri  non  poiHt  vr  cm- 
prioexparccfi)liamv|lcacilltf#.  expoil 
^dlotamen  pcrpadamitacBfbnnacipo- 
ceil  emptioyvtabcapco  pane  (biiim  rcio> 

datur. 

Miiuicaquc  uuih  peuicus  vidccur  ctlc: 

COIUXft- 
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contrarictas  inccr  lcgcm  7.S.6,§*dtf^'& 
lpt2.^.dt  i9atr4bend.mpu 

NamquodPapinianus  tiii.iL7''>  afle- 
li^dei&nMnieiidovel  attg^mdo  prccio 
conucncrit ,  rccdfum  cfle  a  priore  em- 
ptione,  idlanenonncgac  Vlpianusw^ 
7.  §.  6.  qui  &  iplc  fiitetaitalipa£ko  abirii 
pcioncontraftu.  ncedamqiiodnjU/Jw 
confirmatP.ipinianus  ,  in propofitono- 
uam  emptioncnuntcrceliille  videri  ,  i- 
demcjuoque  Vlpianus  concedit  »  dum 
aflixittiefbcmacam  ede  concradtum  per 
fHUcqttenstftud  padimi,  &  rcrormatum 
quodammodo  ttnouatum  conccadum 
videri. 

Adeoquepeibelle  omala^olmem, 
nulkappatecancinomia,  nuUadiilenfio  i 

fcd  confhns  omnium  fentenriahxc  cft 
per  padum  ex  uitcruallo  fubiedum,li  <ie 
iublhnciafii  conccaAnsineflie  iUod  coit- 
<ca;£b]i  &«onna&um  informate ,  iic  vc 
nouus  iea  reaouacus  conccaAus  videar 
cur. 

Qttpd  fi  pa6bim .  ex  interuaUo  adie- 
anm ,  adconoaausrpeaetadminicula, 

nonmeritcontcaftui ,  nec  aJ  agcndum 
valebit ,  fcd  cxccptioncni  lolum  proviu- 
<ct,  id  quod  pcrfpicue  airerit  lurisconful- 

xnsmLT.Ss-ffdtf^ 

-K5ccquicquam  rcftagacurquod  Papi- 
nianus  fcribit  md.L7i'  Digeft.  de^ntrtb. 
tmpt.  quodpaiaaconucnia  ,  qu«  poftea 
fada ,  detrahtint  aliquidcropiioMCOO- 
cineticontcaftavideanror,qu2VCxoadii- 

cmntnoninnnt. 

Nam  pacia  dctrahcntu  contradui  ex 
intcruallo  adieda  ,  dicunturcontinen 
C6ncnifta,qaoad  efeftom  foluro,exce- 
ptionem  viddicct ,  quemparic  huiufmo- 
di  paaum,qu3cque  bonailidei  contradui 
ineft:  padtim  vccoadiicicns  non  eft  cou- 
tradui,  ficK  tntemaUo  apponatur ,  quia 
non  parit  exccptioncm  ,  cumnonpro 
reo,Icd  proadore  fit  adieftum  ;  non  ct- 
iam  quoad  adioncm,  vt  oftcndit  Vipian. 
.  i»d.L7'is* 


is    X.  44? 
£xplicemus  nunc  quxpadb  cx  intcr-  g^; 


uatto&qux  exeonttnenti  dicantur  con-  Q^^^am 
tza;ftibasadicda,hoc  enim  ad  plcntocem  ^ 
prxccdcntium  inteUedum  iaccre  inpci-  (^uiifti 

mis  videtur.  ^ 

HugoDoncllus  tnd.L  i/,  C»iic.  dtpaS.  tx  tiucr- 
ea  padbt  didt  in  coatinentt  eHe  adteda,  mdh  ad* 

2me,ancequam  contsaftus  petficeretur,  wAcii- 
um.  (Mtm^ 

1.  Quiapada,qujcinconrinentitunc 
d&A,  dicunturiningceftu  conccaclus  ia- 
db  d./.7.  $  dt  ftS.  Ac  in  ingreffii  con- 
ciadns  eaficricondicuntur ,  quxcontt»- 
^nondom  pecfedo»fiant. 

2.  Qujapadla  in  continenti  adieda 
dicunrurinirio  contradlus  fieri,  L  tmttot 
Cod.dt pacl.tMtertmpt.&vendtt.  Ac  contra- 
dfais  tunc  iiabecinicium ,  cum  pedidcai» 
neodum  peifedas  eft. 

5.    Quiadiciuuur  inn^^o  geten- 

doin:iiyl.pacifci.f.depa£l. 

^ia  pa6b,qux  in  continenti  .id- 


iiciuntur,pacs  funt  contradus:  atqui  pars 
eflecontcaAos  nonpoflent ,  fi  demum, 
pecfefto  conteiAa,n£b  eilent. 

y.  Quia  pa£la  ,  qu.T  fiunt  ex  intcr- 
uallo  &:quarpofteafiunt,oppon'jncuril- 
lispadlis ,  qux  fiuntiii  contmcnu  ,  atqui 
exmtetaaUo  &pofti»  fieci  dicantar,qaaB 
conctiftfiuiampecfefto,fianc.  Ig^r,eic 
nacura  oppofiforum,dicendtim,  pada  in 
concinenci  fieci ,  qux  centnu^nondum 
pecfisfto  fiont. 

Vecnm,his  non  obfiainibt» ,  contza-' 
dam  lieiitaiciam  veciorera  iudioo  }eaqae 

paftain  conrinenti  ficri  cxiftiirvo ,  quar  fi- 
unt.coiuca^utamcumpeitetix)  &c  abfo- 
luro. 

QuiapaftaiAadicnncartn  conttnenci 
£akkcaxxd.L7.^.s  f  dtpdH.  At  fubfequi 

contradvini  id  dicitur,quod  perfedVo  iain 
conn  ichi  bdum  eft.Rcfpondet  quidcm 
Dunclius  in<^$.;.padafub(equidici,non 
qaxcoocca£huii  pecfi:dum  (equinin&d 
Kkk  a  qo» 
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qux  ict^uancur  inmuiu ,  uigrcHum  atquc 
prtiDani  cdgrcflum  contnnenchiin>quo 
deceinccr  conirahciiccs  agicvepn^Seddi- 
uinatcriacfthxcfoluno  ik  in  mera  con- 
icdturaconliiht ,  ncc  propncdici  |>otefl; 
co  ncradum  (ublcquitquod  initiumcon- 
cradus  &  primum  contrabcntium  con- 
grcfllim  rracn-ationcm  fubfcquitur,  cil 
ncc  miniim  contr.;ctus  primus  ilic 
coi^rcii'.!  ptopnc  contra<iui.  dici  queat. 

jL.  Qii  .a  padum ,  qnodinconanenti 
£iL£tumclt,ciKUur  fubicdum  (tipulacio- 
ni:  at  ft-pn!anoni  lubicdiimdici  non  po- 
tcft,quoci>llipulauonc  nondum  perfeda, , 
iodttmcft. 

QuiahuiuGnodipadtum  ,  quodin 
cuntincira  hClum  cftjpcrindc  habcri  dc- 
bct,aclnnipla  ftipubtione  comprchcn- 
liun  fMi^<cxJ.ltQii,^.ffJeRtb.Credtt.  iam 
vero  ipia  Aipulationenon  ellct  rcueiacS- 
prehemum,fi  in  ing^flix  fiipolatioais  po-  • 
^umadicctum  (uilfct. 

4. .  Quu/a  /.  v«  ^  de pait.  proponitui 
l^ttladoiuKe concepca- ,  cui  pcr  pad^um 
axoDndnenciadicch  ellcondicio :  ac  non 
purc  conceptacUct^li  in  cius  ingrelfu ,  & 
non  demum.,.  ea.concepia  &  perfcda, 
cbnditioadiefta^eflet. . 

Adpnmum&  (ccundum-rcl|)ondeo> . 
no  ncgafi,quinpawta,qii;r  iti  ingrcftii  c6- 
tradui (mMhSt* ,  rcdc  m concinenci  d:- 
cancur£ida;fcd&illa,  quxcoccadupcr- 
fefto  ftatiro  Inbiidnnnu^  ccdedid  inc5-  - 
ttnenti^db,pcTtexcus ,  modo  addudos. 
Dcindchcct  ncniningreifli  facfta  (Intea 
padita ,  qua:poftinconnncnti  lubiiaun- 
ttrj  perinde  camen  habeti^  aciPihiplb' 
eDntcaAn  &&tedenc ,  fidioneiaHcec. 
^uadam  duili. 

Adcercium.£cipond.  in  ip(b  negocio 
&anm&ittnddici,  quodfit.aatim&in 
concinenri » pcrfe^  negodo :  ficcnim  t 
audtoritas  tutoris.qua:  in  ipfb  negocio,a 
pupiilogeftojinterponendadidcur,  $.1./. 
liMBi^mtM  ^i-s  iMd^tk*  non  incerponit 


s  r  V  T  A  T  I  U  N  I  s  I. 

Ad  quattunr  relpondciur  licLioiiC 
quadam  iuris^fieri»  vcpoftav  ^nsincon- 
tinenci  fada(imc»pecijuleiial:]^ancar » ac 

fiin  ipfo  contratflu  ,  coquc  nondum  per- 
fedo  ,add]  ra  i  uillenc,(/JL^jiryiire  i^r/itS. 
iLL40.ff.de  Rektrtiit.  Vnde&pars  connar  • 
^sdicuncur. 

Adquintumrcfpond.  non  fibi  iiuiice' 
cpponi  p^&i ,  qux  m  connncnti  iur.i  la- 
^,&pada ,  quatpultea  leucxinccf  uuUo  < 
fimc  fiibiecutai  r  led  padta,  quc  incontL-  - 
nentiSVBSECVTAliint ,  &qaaeexin-- 
CcruaUo.Vndecoll:<;imus,  padbicxintcr- 
uallo  non  dia  ea,qud:  contradu  pecfc^o 
longiori  mora  atque  imeruaDointerpo-- 
firojiubicciiarunt:  pacla\croin  cotiutnti 
f;£ta,c]  quidc    ip!a  poft  cotrachl  pkdu,  • 
ied  itLcouancna  &  ibuim  lubiccuta  funt. . 

RBSOLVTtO  TBI81S> 
Vttmu. 

PActapriotatoUiperpoftcnora  expc-  "  " 
ditum  efb.  imenim  Rnbffi^r.aiww^ 
iru\m.ip/tUumpofitrmeDa3o  dijfi.mtwr*  Et 
Alcxander ,P4f?4i,ait,  r.ca  /T/wj  ftTugrt  cpof' 
tettM^ue  t4m  tkrutquam  ipfim^entqmstem.. 

Racio  a:anita:t<^  idco.&adct  patSimi 
polkriusicTuai  i,rub!.ito  priori,  quiaqui- 
cnnquc  dcrcaliouaucrum  paaicuntur, 
iinu}i  ab  eo  qiiod  pnus  padb  eranc,ii  con- 
tnriumcfttCeecdlvohmtJliiBq}  entiiipo- 
Aeriusnifi  remotopriore.valcre  poruirv 
arquum  ifMrurcft^,nouiflfImnm  valcrc&r  k 
primo  tcccdi,  quia  vrrumquc  inter  pad- 
lcemes  ira  pkcuir  L  i.ff.dt  paB, . 

Ratiovcro  inns  padfaHn/nottifltnmai: 
k  tuariluadet ,  ouiapraTor  pndlaie&rua- 
turumedicens,  nohocdicitlepadonnn  Qu.  Su 
v€Tbaferuau]ium,iedvoUmatem&con-  Qjtout»- 
fenfumpaci/cencianrdl;iU.j^ir7i«&  Do^dapM 
nell.  add.Lt2.  n.2.  Cdepad.  prrus  rol- 

Scd  qucmodo  pacttim  prius  perpo-  latnr  per 
(lerius  coiiatur,  vtrumipfo  iurc,an  vero  pofitrt- 
opeexccpcionis>diduaiioncKCc2  mi 
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Quod  cmm  ipfb  iure  tollatur  &  exrin- 
piatur  padum  prius  per  poftcrms,  uiitio 
diccndum  vidctur. 

Per  tcxtum  m  Lpj.^.^-f.de folnt.  quo  in 
locoPapuiianus,\W/irrf/»,  ait,  oUig^itie.vt 
peeunu  ttumeratiofttjfa  tufio  paclo  velturetu  • 
tjrtiioip/oiureroUitur,  quodvmculumdqi(ita 
tii,  eptofohfufitjiebMur,conuenttoni$  itquttate 
dtffoli4itur\  tdeoff,  fideiuffor ,  qjtm  ftupiUus  de- 
dtt.tx  ifia  CMifis  Uberartdicuur. 

Scdcontraquodpactum  priiw  pcr  po- 
ftcrius  non  tcILirur jp/b  iurc ,  led  opc  de- 
uium  cxceprionis ,  vel  repbcarionis ,  fta- 
tuit  Paulus  luriiconfuitusm  I.27.S.  palius. 
2.Digeft.def4{l.  Pailiu,  \n(\\.\\cn^ynepeteTtt, 
pofie4.conuenit  vt peteret,prm  paciuw per po  ■ 
fienm  eltd£rur,tto»  quuietn  tpfo  ture^ftcut  toUi- 
turfiipu/atioper  fiipulattonem ,  fi  Inc  acitim 
eR\  quu  tn  fitpuUtionibus  im  continetur,  in 
paiiu  failam  vnfatur.&tdeom  repUcatione 
txetptu)  elidttur.  ladtnt  ratione  conttngttt 
ne  fideiufforibm  prtm  pacitan  profit  ,fed  fi  pa- 
iium  cotmtMttm  tale fiut,  quod aclwntm  quo- 
que  toUeret,  veliui  iniuruautK,  tiottpotetii  po- 
fieA pactfcedo  vt agtre pofiit,agere,qutu  & prt- 
tna  a£ito fubiata  eii ,  &  fofieriw  paiium  ad  4- 
dionetn  p,traudAm  tnefficax  eli. 

Et  lu-j  coiitrarus  ICtorum  rcfponfis, 
quumam  circa  propoTiiam  quxftionc  fta- 
cacndmu  iu,valdc  arabiguum  cft. 

Scd  vcnor  cft  1 1  lorum  len  tctia,  qui  fta- 
ruunt  padum  pnus  per  poftcrius  iplb  ui- 
rc  lolli :  quam  ctiam  lentcnriam  plcriquc 
amplcduntur  Interpp.  Doncll.  ad  /.  12.  C. 
de  ^<«5{.  Anton.Fab.m  ratadd.l.27.  ^.pallm. 
ibidcmq;  Fr.  Hotomannus  &  Vdalr.  Za- 
Hus,  Coralius/.m//t./<f. 

Qu|clcntcntiamuihccconfirmatur  /. 
PS-S"*-  vbidicuurnaturalcrn  obligatione 
iurto  pado  jplb  iurc  toUi ,  cui  nihil  rcfra- 
gatur  d.L27. %.  depail.  liquidcn''  priore  pa- 
dio.nf  ^*Mf//;,obIigatio  naturabs  non  c6- 
trahitur,  vt  qms  dicat  cam  poltea  toUipot- 
fs  per  padum  dc  non  petcndoi«5>:liiia- 
fccrctur,cxpriorctamcn  pado exccpticr 
^uiq^  oritur ,  qua:  cum  ciuile  rcmcdiuiu 
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fit,  (bla  conuentionis  arquitatc  tolli  non 
potcft  /  nthiltaniKaturaU.ff.dtreg.ttit.  ica 

Donellus. 

Ahtcr  paulb  Ant .  Fab.  qui  ait,  obliga- 
tioncm  natutalcm  c\  nudo  p.ido  nat;un, 
tolli  pcr  pa{r.tum  dc  non  pcccndo  iplo  iu- 
rc,li  prius  paclum  ftiei  it  de  petendo ,  po- 
ftcrms  autc  dc  nd  pctciido ,  vt  fi  inido  pa- 
domihip^omiliiicb  ccntil,  poftca  intec 
nosconucmllct  luidv^  p.itto ,  nc  vnquam 
pctcrcm,  tunc  n^  iplo  im  c  obligatus  eftcs 
iincvllacxccptionc,quiancc  vUus  c.xcc- 
ptioni  locus  cllc  potcft,  cum  capr.clup- 

fionnr;idionem,qu.rcxpad:o  luido  nul- 
i  naici  potuit.  At  in  d.^.p.iliti!.  prius  pa- 
dum  cii  de  non  petcdo,poftcrius  Jcpc- 
tendo  :qucmadmodum  igiturpadum  dc 
non  pctcndo  tollcre  non  potcftciuilcm 
obl  igationc  &  .idione  iplo  iure,icd  tontu 
pcrcxccptioncmiita  ncqjpoftcnuspadik 
dc  petendo  poteft  tollere  cxceptionc  ipfo 
iurc  &  llne  rcphcarionc ;  cum  difficilius 
fitjVt  per  padum  poftcnustoUaturexce- 
ptK) padi,  competaii  ex'pnorc  pado ,  q 
vt  lollatur  padum  ipftim ,  quod  nulla  aut 
adionem  producat,  autexceptioncm. 

Azo  ICfus  fui  tcmporis  excellentifli- 
musaccclcberrimusjitaaddudostcxtus, 
ad  Ipecicm  pugnantes,  conciliarc  nuitur, 
qood  111  §.  natiiralit  d.  Igs-  agatm-  dc  pado 
libcrarorio,  tupetatn'-.  in  diS.^.i.  L27.  aga- 
tur  de  patto  obligatorio  depettndo:  proin- 
dc  cum  maior  fit  liberationis  favor,quam 
obligarionis  /.  Arrianm.ff.de  obltgat.  &a3. 
Ideo  pofterius  padum  dc  non  pctcndo 
toliarprius  padum  dc  pcccndo  iplo  lurc, 
fauorchbcrationis :  at  pofterius  padum 
//f^frf//tftfnorrtoUaf.ip{biiue  prius  padu 
i/f ;;ofl^fff«ifl,odiooDhganonis,  Vdalric 
Zaf  relpodct  padum  prius  pcr  pofterius 
ipfo  iurc  toUi  raiione  ODligationis  natura- 
lis,  quiE  cx  pnorc  pado  nalcitur  d.Lgs.%.4.. 
Digefi.de  obligat.&ail.  Rationc  vero  iiho- 
rum  eftcduum  prius  paitum  non  tolli 
iplbiurepcr  padumpollcnus:  vnde  cx- 
ceprio  cx  priori  pado  nata  non  toliicur 
K  k  k  5        per  po- 
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per  poftcnus  padum  infi  opcrcplicario-  padi  iiocerc  potius  dcbcrc  vcndi'tori,qtti 

nis :  nec  packum  poftcnus  obligationcm  dixcnt,(juam  cmpcori.quiarc  intcgra po- 

mcuralem reducit ,  qux  fuit  in  pr incinali  tnertcaperrias  dicece. 

contraclupnuscxrindxMthi.faluoalio-  4.  Acccdit  liis  quoq;  Pomponius  in 

nim  iudicio,Donelli  &AiuJ^abrifolucio-  Lss.^.ecd.ttf  dec$mr*h^mpt.Ciim  m  l  vendi- 

nesprcEcartcrisarndcnc.  UoHutt*f(rtftifitifiiimmdft:liiaduvtinune 

Qu.  81.    Rc(hc  vt  dc  padorum  ambigaomin  fuHt,vt  ttdfint  x  me^Mtm,  qutfiumttufem 

^^mo-  interpreracione  nonnihil  (ubijciamus  ;  fitUkidut.^iHmm^dtm^rttt,  ^ wtf^AiWi 

do  4i«^i- namfivtTbapadi  ambigua,  (lcs  cdcvo-  fttfinontdapf>arttt,  tHncidacctpnur ,  fmd 

guapa-  luntatc  ac  mcntc  paciiccnnum  cxadc  venditorinoctt.ambtgudetumwdtfefi. 

^fitu  conftarc  ncijucat ,  quari  loletaduerftis  Cur  autcm  vcndicoh  potitts  ,  quam 

iw«ffif>-vctum  ex  padfccntiDus  pa^  empcociiiocetedebeatambig^i  ttob* 

MMuf  interprctatiofiertdebcac  }  Mihiiilorum  fcuraoracio , eius  ha:  poiTunt aflignari rar 

arridct fcntcntia,  qui ftanumt,  aducrfiis  tioncs.  i.  QjJodcumcontraclusaccon- 

eumlnccrpp.  taciendamquilegcmcoa-  ueniioncs  noa  nili  vcriulqucparnscon- 

ttaftuiapetciorem dicefc potait.   Quac  fiaiSivtkmcLt.^jffdepsh.  Ideovoidi. 

ientcncia  his  confirmacur  fiintiamenci^  tor  vcrba  a  &  pniJHftaycer  interpretad 

Etcnun  Paulus  in  /.  tn  conrrahenda  17^-  non  poffic ,  quam  cmptor  in  ca  confenfe- 

frm.b.tit.\n  gcnccc  deliiut ,  m  concrahen-  ncac  conieniillc  m  dubio przlumacur  m 

davenduione  pa6himamb^nmcontia  iUndfiltem  quod  &A  qttamnriiiimHm 

venditorem  eue.Ex  eo  (equitur,  rcguUn-  nocete  poflir.  z.  Quua  aducrfiu  credito» 

tcr  non  nducrius  cmptorem ,  (cd  vendi-  rem  pro  dcbiiorc  arabiguam  conuenrio- 

torem  ambigua:  vcnditioms  Hen  oporce-  ncm  inccrpieuri  oportctinon  lolum  quia 

re  intcrpretaaoncm.i.  Quia in  hoc  riculo  debicoris  nxc  iempcr  inccncio  fuiile  prz- 

regubBproponuturittris«quibus  quid  or-  ittmitar«neiiimioaiceobl^etur il/ftjf.de 

dinaric ,  qiudq;  ceg^laricer  obrineac,de(i-  oper.Btert..  Ccd  eciam qoiain  dubio  (cmper 

nitur, t.Quiaratio nulla dan  potcd .  (i  a--  libcrationi  magis  ,  quam obligationi h- 

<]^aeaducclus  cmpcore  intcrptetanclacm-  uccur  atq;  proniorcs  ad  libccandum  ,qua 

pciooblcttcaacq{aduer(u6vemlitor6>cur  adobligandumelIedebemQf£^7  fJeO. 

.   regulampociasdeveiiditorcqnadeem^  ).Qtt$acaminpoceftatefuaicvl- 

ptorcPaulus  conceperit.Quiquam  enim  diroris,  lcgem  vcdicionis ,  verbis  apertio- 

Pcc.Fab.hac  rationcui  huius  rcialTtguec,  cibus,concipcrcaequumcll,  &nacucalis 

quod  plcTumq;  a venditCMce  paAu  intet-  mto docet,  ifiiobicactttte  padi  nocere. 

ponacur,  rar6  autf  ab  empcorc:  comen  ex  Qui  a  nobis  diircnriimc  imprimis  ni> 

noc  ipio  hquct.oblcurit.itcm^Si: ambigui-  tuntur  /.  j^.prtnc.  f.de conrruh.empt.ir\  qua 

tatcm  empuoms  vcnduionis  rcgulariter  Paulus  haudoblcurc  oibendic,  padiam- 

vendicori  &  ndcmptorinoccrc  j  Quia  bigui  vel  ob(curi  interprctadonem  ad- 

fiadnerfiisvenditcMremgenccaUterfit  in>  ueinas  emptorem  pco  vendiKMe  fiden- 

terprccario,{cquicur  regularicer  cam  ficcL  dam ,  nam  ibi  di<fhun  crac  Srichum  accc- 

2.  Qumic  Papinianus  idcm  plancaf-  dcrc  (iindo  vcndito  ,  nec  didum  crac, 

fecu  m  Lvttertbui.}^.ff.  depdS.  vbi vtterAm,  «^uuiam  iile  dlec  Scichus ,  plurcs  quippc 
9ktfU(utffepaamem9bfiwMhwrimAiffii  halitteistirendia>r,&dickureamMbcd 

foulitor:  c- '] ui  lMmt,no(ere.  m  qtmwnf^  Scichum,qacm venditor  intcllexeric. 

ttfidtefueru  iegem^ipertmfcrtbtre.  Equidcm  lacobus  Cuiadus  rcfpon- 

5.  Ec  Pauius  m  L  zi,ff.  dtfntrMK  tmpt.  dec,vicium  tcxtuiircepfi^fcicumque  pro- 

Lobeoaemid^fidcKdfeft^obfinidcitein  pi^w»  cinendandiim  le  pip  ha  veriwa 
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pum  ven£tor  imeBtxerh,  legcndum  ^«/»1  det ,  (\  vtcrq;  contrahcns  obfcm  c  coa- 

m^»r  mteBtxtrtty  fcd  violcnca  eft  hxc  &  (uie  Dadum  conccpent,uavc  ludcx  poflic 

diiiinacoiufblutia  pco  JUo»¥el  pro  akero  iaterpiccan,  tnnc 

Igitur.ca  rcie6b,alii  refpondent,ccga-  fieri  interprctationcin  contra  cum ,  qui 

lariterquidemaduerfus  vcndirorem  neri  conucntionc  inniurur,<|ui  fundat  fiiam 

incerpretationcm,cuin  is  urduuric  atquc  intcntioncm  in  conucntione  i  idq;  ideo» 

filerumque  padumcontcaftuiadiictat  8c  quodis ,  qiu(uamintentioneinfiindatin 

egcm dicat,prourex  ILvctcribw 39.ff.de  vecfaKobicuhsnihilhabet, qucdprobcc 

fa&.  l.  21.  &L  jj.  de  contrahend.  tmpt.  lacis  propter  obfcuritatem ,  idco  mcrito  cotra 

conftac.  Aliquandotamen,rcdrar6,cm-  cumhacuitcrprctanoiatqihuiusrcgubes 

ptoicm  adiioece  conditionem  ac  legc  m  qMod dtettttrn  pars  ftmin  mttmimm  m 

contiadiii,eo4tte  caTu  aduerfus  emn ,  vc  cmimntiiem  «bfiuram ,  tuMecmtmemfu» 

qui  apertiorem  conrraftui  Icgemdiccre  hiterfret4tto,  aii  omnia  Dodorum  confi- 

potucrit,padum  oblcurum  inccrprctan-  ha plenae(Ie.Quapropcer  cum  m  caHi  dJL 

dumellc.  Proinde&in^A/^obicunca-  i<#.empcorprincipaiicecegenc&{namin- 

femraAiDoceceempcoti,anisiincoca>'  teiitionemrandaricincectnmScichttn,fle 

(iiipfe  lcg^  conccaftuaofalcuci concc-  non  potuerit  probare,ideo  inquiccontca 

perit.  eum  pro  venditocc  inlccpcctationcm  Cb- 

Vdah:.Zar.in  L jS.po  ff.ile  V,  O.  rcfpon-  Clam  elTc. 

Finis  hmus  dtj^ufationi^ fixtiu 
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%.       (^gmoiilui^kBmmmmm  ^((1  tum  lidbtns  mdndMmn  fopi 

.II.  AHtrdf4&.fmferJUiiridiM4So  HX.  jMfMemMmCMfarkfopttrMnfi'. 
II L    DertiudioMfiMmimUeettWmu  gtrt}  ^sp 

igm^  4St  XXI.     Anpr<tl.tt*  Tcclpopttratifigtr^ibtd. 

IV.  AntrnnfjcliointerdufitnudupMdu,  XXI 1.   AnJjfndumftJiutrMifigere}  ibUL 

mivtrofeviperfitcemrsSm.f  4S*  JiXHt  JmmemnlemrmmsmimefM 

V.  AHtrMnfuiltofitiratmta?     $U£  fXSemm      Mtmmit  fijfim 

VI.  Ann.iyif.t(liofitttttdumpa8u?  4SS  rranfigert}  460 

VII.  AntrattjuUiofitcontraitmnemina-  XXIV,  jMfattritrAmfitttfam»traMfyltte 

tmvtltnnomtnatmf         4-S4-.  f*fi'^- 

VllL   Jbitrmfidliofitcontr^iam)   iikL  XXV,  .dMjfmtrdeiete,fiimimmhie fete»- 

IX,  Quomodofidttraufj8io?       ibid.  da,pofiit  tranfigert}  4ie 

X,  AnfripturAadtrniipi^mmrequi.  ^XVl,  .AnvaftUm pofittdeftudofinttbmi- 

tatur?  ^jj  .mconftnfiitranfigtrtf  46$ 

XL  Antrmfi9M9Sit€Mntrif9fiit}ii,  XXVl^  A»liedHtu  ftatm  qnafiiene  fefiit 
Xlh     AntraiifaciminoSuctltbratanoQu  tranRgi}  464 

adhikndafintltnmna?      thid.  XXVlHJLnfuper  caufamoiu^mjtmmfit  li- 

XIII,  AntrJfail.pofiitdiefefioceUbrarifib.      '  .       MtattmfoiSie}  tbuL 

XIV,  AncorfortagtrfofiittraHgtrt}  4.S6  XXIX,  Jbl fifer  timfi  &  eemremrfiimM' 

XV,  Jtnmutm&fitrdmf^mt  tranfi-  '  trimeniMibceattranfigtre}  46$ 

gere?  tbidtm.  XXX,    Anfupir  rtiniitMUfifit  trsnf^} 

XV  L    Anfi^iUmfinetuterefofiutrm^ge'  466 

re^  «     SkL  XXXL  Andeeentrenerfiii  teftamenlmHiS' 

XVlt^  A/i  mmr  fine  emntm  fiu  eutimmiAtimfiifMifai  4d? 

tfanfigert?  4^7  XXXIL  itlktiDtfemtmMmferripofiit ,  non 

XVllh  QuomedefrecmaterieneminetrSfi-  injptSitttfimnentivtrbit}  ibid. 

i^m }  ibidem.  XXXHLAn  mJptSkni  tefimenti  fofiit  re- 

XIX,    Anfree»4ttrr^riaim&Smit4-  nmmatt  4*i 

XXXIV.Am 
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JiXXF.  Jbtvsiut trMnfiiSi9,tefidmmn M 
.  mpmmntat  inj^ecio}  iiki. 
.XXXV  L  Andt  fiintritaJmtenrit,r)!  teftamen- 
toreit&ulicttt  trioifgmi  469 
.XXlVlLJinbimit  aUnuHtu  cmrdSini- 

.XXXI^  Ji  Okpum  raf/onett!  ro/icejr  rTafi" 
gtrt  de  ^bmtmm.im  tefismtnto 
reUdu}  .4.70 

XXXiX.jlKtrm^iOmmmMdt^SmMit/k' 
turitvjiledt}  .4.72 

Xlm  Andtfuxmu  alimetit  trajigatur  ati- 
.ttraattcoprmiffiriiaTl)uri}47f 

.XLl  .£m  fdut-mmtecltjii^itmtmm' 
Stunttfi  extarntSmrtfitmm 
rurcondaioEccieJia}  4^4 

.XLIL  .AndefHturualmttUUjtnrefiMutt 

rtti3kttui^itfitfrtbikita^47S 
XLUL  jmdtitfittiliktnmmdm  ttm^iS^ 

^kciui  47t 
XLIV*  A»vtrtj^btigatori,4nverhalteriari 
duat4X4t^&  m  ttal*ttitfitftr- 
mifkf  4$4 
XI V,    An  dt  crmam  Cd^umtm  JiBdntt, 


449 

mtjfuin fit aP.on,  trar.figere cttra 
-  ftU^Mtimnn^narmm?  ^t? 
XLVh  ^iiimti\ikfimts^uik4€iymmu,& 
pmu  cjpitales  ?  ^tp 
XLVIL  An  de  crtmimb.p(rn.tm  memhnmti- 
tHMit»m,&fuJiig.uionui}aLen- 
itHm  Mttmtrtu^gertf  4^9 
XLVmglundttMtmmtimtliumtriaji' 
gere}  4^/2 
XLIX.  Ande adulterio lueaigratit & donZ- 
Mtmtfapanfi}  4fj 
L.  Aude fiitfro Iiceat  tranfigere?  4^; 
L  L       Qurnamjit  e^tdut  rranjadmiii  fu~ 
fercttmmeia^aUi  4^7 
LIL  JUtdtcrinunibfubSciinmi^i^MU- 
kmtrtu^ttfitStitdf  4^$ 
LUL  AHdtntu-Cj^aht.criminib.doHSaS 

anmto  &gr*tu  pdcifcibteat?^ 
LIV.     Ande  crinumbm  ftutmii  licirn  fit 
trm^i»^  sm 
Lfm  .Jmjiiptrerinumim.cupiti^trm^ 
igentesmf*!fummcid*nt?  joi 
LVL    Adipundtmtnddumtr^aStt}  joj 
LViL  Bt^mimtm^  trm^Sliitrt/aiuU. 
rur} 


federuim poH crimittu  denuncta-  LVUL  AnJentetia&tranfii3io,exf*lfijm- 
liKMm  &j'ti  ft^uktmem ^er-  firumtmii fniU  r^iiudtf^imfjos 

HESOLVTIO  DISPyTA. 
T  i  O  N  1  5  V  I  L 

TRANSAGTIDNIBViS, 

X  U  B  Si  S  L 

Aefoludo. 


UttrAA. 

QU2.I. 

Qutmtd» 
trt^iSi»- 

niintmt 

MCCt^' 


RaiiGiftionis  nomeru  ciira 
m  mcejtumapudprobatos 
lacinos  imwptttes  dupUci 
in  nenificam  capinir:  vno 

latiffime  pro  quacunq;  ne- 
gotii  compofitione,c5fe6lione,  termina- 
uone,  finicionc^uavc  tianfigerc  idem  ia. 


quod  negotium  conficere,expedirc,  (ini> 
re  &faccrc>vt  nuUuampUus  lit  negociiinH 
ficapudCiceronaaiin  Orm.  fro  QuinAn 
fmmim  fi^kmttm  t^qiim  di  npntm»' 
trouerfiam.vidererurvr  quamprmu  cum  mt» 
leftia  rora  rranfigererur.  Et  in  Orat.^ro  S.Rt- 
ffit,  ncgocium  irafigcrcpro  (iniic,confi- 

Xll  Gcrc. 
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cexcAxcm(^iin9r4t.^tRofcioJComm4d.nc-  ali.  VipkLnus-.Quitranfigtt^JidereduiU 

gocium  pcr  nwncium  trauiigerc.  &lxtmcerrd$,  ne^Jimfarrar^gtr.vcsiutQm. 

Eodcm(^i  modo  in  vlu  iuris  noftri  hoc  dubia  hoc  loco  non  folum  ea  dicitur ,  dc 

verbum  capitur,vt cnm  dieitur  iirem rraf-  muhs eftiam  mota^ fcdcriam  dc  qua  ks 

igereper  iusinrandum  pro  Htem  finirc  iure-  mturametuitur :  ita  vr  timor  quoquc  & 

iurandoi  f/wr«^/<.^.rff  wwnrf.  VndeiuC-  metushtistranfa(itioni  locum  fiiciat,  L/. 

iurj.ndiim  Ipccicm  tranladionis  habere  Coi.  de rranfd^.  Camrtfrofotus  cumforarc 

dicitur  m  1.2. &  ji.ff.de mreiur.  tua  de  heredirate  rrM/egiJe,  &  ideo  cerram 

Ita  etiam  lcgitima  tcmpora tranladla,  puumam eiredebere cauife ,  & fnulU fuijfet 

pro  hnitisdicuntur  in  l.iS.f}.dedohm4lo.\it  qnafiioheredtutu,  tamenproprerTiy^OK£M 

itagcncralitcr,  vLdixi.nomcntnnfadio-  Ittutrjn/ailionetnrerpoftapecunidreQecM- 

niSjtam  in  iurc ,  qu.in^  cxtta  lus  noftrum  ta  intellgatur. 

capi  indubirariun^lL  Ntc  obftat  quod  in  hac  /.2.  vt&  in  /./a 

Etgcncralun  hanc  vcxbitranladlionis  Cod.  de  tranfaibon.  tranlacilio  proponitur 

frgnificacionem,exiftimo  fatis  pcrfpicuc  dc  rc  ccrta  clle  fiiCb  :  nam  iftis  in  lods 

probari  etiam  Li2g.  &  L/eijj}e.de  vctlor.fi-  per  rem  certam  non  lignificatur  res  non 

gni/icar.\h\  in  h^cverba  luiilconlulri  lcri-  hrigiofa,  &:dc  quanulufitdubiratio.ncc 

bunt :  Tranft^a  finirave  mrtUigere  debemus  hs  cllc  poOit ,  ied  denotat rcm  vnam  dc* 

r.on  folum  de  qtubus  controuer/U  fmt^fed  et-  finitam  &  dctotminatam ,  de  qua  tamen 

iam  ijUifine  controturfia/unt ptffilja ,  vtfitnr  vei  iam  fit,  vi;!  clle  poflit  controuerfix] 

iadictoterminara,  tran/a&tone  coinpofira  laa-  Ncccxiftimo  hicaudiendu  cllc  Fran- 

gireiiiporufi.enriofinira.  cifcum  Horomannum  in /f^.  diftin-- 

Quibus  verbis ca,qu5 iudicio fimt  tcr-  giicjitcm ,  vt  ftipulatio  proccdat dc  rc  iu- 

minata  &  longi  rcmporis  liientio  finira,  dicita,  adeoquc  ccna  &  indubitata ,  fi  ac- 

cxpre!l<  dicnntur  tr.uifadla ,  vndc  Icqui-  ccptilationcautaquiliana  ftipulationc  fa— 

tur  infaliabilitcr,  tranladionis  fig'""^*'''  «^tafiierit  leg.ft  Codic.de tran/ailion.  Non 

lioncm  adco  latc  patcrc,  vt  lub  lc  ctiam  v«r6  fi  tranladtio  fic  fadbi  pcr  padlum 

lcntcnnani  ludicis  &  prrElcriptionc,  tan-  conuentum. 

quam  (pccics.compiechtur.  Etenim  omnis  tranlaftiftcft  dc  rc  du- 

Non  lanc  dclunt ,  qui  in  contrariam  bia.&: lite inccita d.Li.&i»  ff.de rranfiiiH 

/cntcntiamdilcedant.atqucrranladionts  fiuc  fiat  pcr  Aquilianam  ftipulationem,. 

gcncralcm  iftam  fignificationcm  ex  [txx-  fiuc  per  padum  conucntum. 

didis  diiabus  icgibusprobari  nonpollc,  Acccdithuicquodin</f^./f^  ?.?  apcrtc 

/crio  contcndant ,  quos  ctiam  /equi  vidc-  Impp.cclcnbunt,poft  rcm  iudicatam  firu- 

Tur  noftcr  autoi*;  vcrnm  quam  ibngc  ifti  a  ftra  rranfigi:  eft  autc  Icx  iftigcncralis,  nec" 

Tcritatc  abcrrcnt  oftcndiui  rraiiar.  meoJe  dillinguit,vtrum  pado  convento,an  ver6» 

tranfa3.c.i  q.i.  vbi  vide.  aquiliai^  ftipulationc  tranladio  fit  fadb. 

In  lpcci.Uion  &  propria  ffgnificitionc  Ncc.  rcfraganrur  quicquam  verba  d  L- 

tranfadtionis  nomcn  lignificatdccifionc  ^inamparticuIaJ/noncondirioncm.Ied 

jci  duhix  Hrifve  inccrtx ,  necdum  finita:  cau/am  Sc  rationcm  df  rotat ,  vt  idcm  fi- 

/.  i.ff  derraii/ail.  atque  in  hoc  fignificatu,  guificct,quod  Q^i  A,prout  h.-Ecparricu- 

Ztter^ R  prarlcnri in loco,accipitur.  Et ica acccpta  hiin  Ivrb  non rart> capitut,vi in Lfi is quv 

Quir.i.  dcfinitiirabauthorcnoftroi/crr<&^Mr<r-  ff.dcvfucap  & vfurp.LPomponiut.ff.de acqutr. 

Ar.irafa-  mniandapaaionongratuita  donun.  i  1.  (j.pen.  ff.de  verh.obltgarL^  pr.ff.de- 

£l:o  Rtde    Hinc  coliigicur  tranladionem  fcmper  inliritir.  pluraqu;Ead  propofitum  pcrti- 

icduiial cfledcrc dubu:ita ciumin  d Uff.de tranf  iu:nt.yiit u\d.exmit. /. 

QupciccaL 


D  R  T  K  A     A  c  r X 0 If  I B  r  s  Tii 2  s  r  f  t  '  'y,- 

'Qupdrcj  cx  his  conftat,tran(a(flioncm  ta.Qmproptcr  ifta  cxiflimo  difcerni  cral- 

eSCc de  tc  dubiaaclice inccrca,  nccdum  fi-  adionc  apaclo,c^cranUcbo uou  loiu  liac 

nita, qaandocnnaiietnidcniifiMncladat  (iereincerca&licenomliunfinita£ A^iir 

ftuc  nudopado,nueper Aquflbnamlli»  frJ^ML &Li.  c.r«£rif.ledctian-i  cp  (lat  ;Ui- 

puLitioncni.  quovicilTimdato.rctenrovcI  prv>niiilv>/. 

Hinc  Autornofte«:tranla(ftionemapa-  s8.C.(iefr4nJai}.A{ pdthim  nadiim,ccli,vc 

€to nudo  ica  dilcerni  opinatur ,  quodilla  didhim eft,iiat de re dubu,  aon camcn iic 

fitde  re  dubia}  lioc ver6 non  ficcede dii*  aliqiio dato  velretento» quiaalioquinpar» 

bia,(ed  (emper  de  re  ceru  &indubit2ta:in  ^um  non  c(Tec. 

quam fentcntiam  moiietur  /.  /. detrafi/ail.       Hxcproinde  duocranfaftionis  nCceC 

In  qua  lCtus  uc.Qni  trunfij^u  quafi  de  redu-  (aha&  cllcntialia  rcquiiica,  iimul  lun^ 

UtcrStemunMnequeftnttdtrjiffi^it  qiam'  difcemnnr  paAnni  nudum  \  cranfaAo- 

i^fttycimitiuttmk Cdiifa ,  rem cmm &  iie;idtcrutrum  vcro  iftorura  (blum  difie- 

mdubitatjmlihcrAlnAtereTmttit.  rentiain  intcr  paAa &CCUi£iAiaaesoon 

Cuiaddi  hxc  raciopoccft,  quodgra-  confticuit. 
taipiIirisrcmWiodirertcappcllccurrf*!».       £^^00  eti.am  vclle  vidccurlCtusmi 
li«ninrcnoftro£i*C.if ufdetraafia.dumm ,  cum ,  quicranfi;. 

eUtn.  Atdoaaaoapaaoplartmumdjf-  git^redubia&inccnatianfigeraiUam 

"-"■^-  vcro  ,  qui  pacifcitur  ,  rcm  indubitaram 

Qujn  &  Ub  raiionc  moueri  vidct  quod  gr^^fuito  rcmir-rre  :  quibas  vcrbis  dux 

paaumnadumfiromnisdaiionis  anctap  cxpnmuntur  oadi  nota; ,  qmbus  limul 

ftiexpcrs,pemc)raucem,quilitipa(aore-  ^^q^  Jioanfi^lionedilecmatur,  quod 

nQnciat,faciataliquid:cum  rcnunoarelt.  j^^^p^  prim6  paOumfiat  dc  rc  ccna : 

ti,«j:dcmqjtemitccrc,ficfkerc.  fccundo  c]uod  fiat  gracis  ;  fcd  dc  his 

Orterum  ^uommus  Aucori  fabfcti-    i^^j^  ^  trsnfda,  m.  i. 

Dammotteormpnmisiif.Cir/r4n/2rd'.v-  * 

biInccrppTM»/r^|T.dunc.<^4^(^i>^^  '  poTOcamtianfiaiofitdeieduhiadC£j^.C 
irmme cmuaU  probtbuim  nm  ife.  Ex  quo       "^*^ ^amMu^maeEKWMM/mai.  iJr.c 

clarepacTfciclVrlitcinccrca,  cnn^nis  terminanck,fequiturinde,quoddccem.Qjy- 

vidcliceccapicahWcufiitione.  iiccrepa-  ^'^'^f'  rauenfa  mdicis  dcterm.nata,  dch^ 

ir^J^^/u^r.xA,.iicA^  fi^n  ««f  tranlactio nccUk  cckbrannequeac,liqui-  duMM 

fc&^"":^^^^^^^^  dcmresiudiafa^rtaeftu/^^jEtj^^^ 

Ach;ccficrifolumpoccftdcrcdubu,  fc  ruiidicaca iuLsfinicuracccrm.nacur^^^ 

quiturftaqiCciam^iaumficripoHcdete  leftauuri&rur^.s  incorroiKrrumx^,r-^^ 

li.  -T^  .      *^       j    f  .  .(vj^  canncqueat/../.C.«rf«M.  Idquodcaamrff 
iubm&htcmccrta,&qaodvalcacpaaio  ^,^,,.c^,,^;ia.cx,^drc&ten. 

neacarurdc  cnmmtbuspnaarts,  apertc  »"*rr~  JTc^  aI.   -c  •  « 

lCtus«ft«uiinW<>-*./.*i«,ji.«'.  ^*'^^^^^^^'*  ■ 

*       ^  efleopuiionismccrcaeaiunc. 


t      A   ...        ,.  Scd&cVlitiaiMmnl.  2i.i.i.f.decondil9: 

Sicvaletpaanmneproiudicativclin-  /  a 

^  c,       1  <  .  ^j^^^  «<i<fctraniaCiionc,  dctcmdicauraaaiii, 

cenfarumard,nmagatar/.7.fii./u<f^.  nnUiusmomentipeanBiiciat. 


Iran  nc  depoiiti  agamr  ^.ts.eUd.7. 


Qujcomnuatq;finguladcmonftranc,  Hoctameniiavwam,fifenccnnapcc 

paaumnodamftderedubiafieripoiTe,  appellationemnoiifaentfolpcn&  :  alio- 

nccproindcpctpctuam  hanceflediffcrc-  quin  fi^  fcnrenruappeUatum  fiicnt ,  traf- 

ri.am  paaiArtranfadbonis.quod hcc fit de  adio locum  habctiiun.  Vipian. mA7./>r. 

tedubia,iftudvct6dcrcccna&uxdubiu.  i-i»  tranfda.Ei pojtamdk^tr^^fOit» 

'     '             '  LU  &  ftt^ 
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€M  adfl^pulantiii  Impccatoces  \hi.L' 

fimen:u  ficut  me  trdditumeR  jppelLtttonii 
veiia  mtt^Tum  r  ejhtutionif /olennttatefujpen- 
ft  non  eiti  fufermduatt  fru^tA  trdnfgt  nM. 
^munet^Hmwki. 

£t  racio  luec  cft ,  quod  pccappcllado- 
ncmresiudidtaitcrum  in  dubmm  & in- 
ccrcum  rcuocccur  eoai  res  dcducatur >  vt 
necindicmime(IevkKanBr,iaitentiaper 
appcllacione  fufpenla  il;i^ffM  Tie^fit,. 

Quin  c  tdappcllatum  non  fit,  fi  t.imen 
ncgccoriudicatum  elle  vel  ignorad-pol- 
fittaniiidicacoinfitscnui&dio^prooedet,. 
vt  tcaoisiuntapecti&pet^iiau  in 
ftmmiiLdtjm  //.  Digeff. de  tran/kil. !.  2j.  $.  /. 
Dgfjl.de  cotidtii.tndeb.  Qupniam,vt  Vlpia- 
nubaujlisadhucellcpoced  &res  eciam- 
numdiibia&incenaeft». 

Ecqu3rqnam,quoad  prxfeintentqax- 
ffionem  ,  HotomannusdifHn(*u.itinrer 
rraiiiaciioncm  nudu  pado  fadam ,  &  fa- 
Aam  peraquHianamAipakcionan»mcv 
xxivli}2.C  deerMfji}:i{md  timen  deifladiR 
ftindione  habenduni  !it  ,&quinam  verus 
ftc  ilLos  Zj^ intcUcCtus^pauld  fapracxpo- 

lirmr  n^.   Delcribic  porro  autor  noft.  cran(aAifr> 

Qji  '  4.  ncmpcrpadhoncm;vndcinfcrrpoftea& 
An  tranf-  concmdit»quod  crania^kio  non  iic  coa- 
diiio  in  tradiius.. 

rmfir  fit    Eqddeni  tnaifidioneni  eHeiipaaionS 

nudipa-  non  dt&eor,  (cd  propcerca  tran^a^one! 
liuin,jrf  contra£ham  non  eircrcdccyindenifiaTi 
Vtto  ftm-  ncquit;cumpa&ioms  icemq;  padb  noaie. 
ptrfiti$-  it.igcneQdeuc»«to(Miaaftttsquoqi(ubie- 
Auffiv?'  comple6btur,ptDiicini|^fM«N£rA^/. 
•  prolixc  docuimus. 

£cquodtsania6tiofemper&  mdiilin- 
&e  concrafins  fi^  nec  vnquinudo  padlo  - 
perficiacucplaniiniiiiperiaafiim  habeo: 
tmnquia  padlum  nudura  nonparitadlio- 
nem  l.7.§.s.& L-fj.ff.dtpaii.TimCaAio  au- 
tem^mper atboucm |iacit  L6.&Ljj. df. 


S-P  V  TATION  1$.  V  1 1. 

trdnfitH.  Tiuw  qu!a.tranCidio  nunquanu-- 
dump.u'ium  dicicur,  icdconiUnccc  con-> 
tcaAus  appcUacor  £jr.C  detrjo^iAij.Cd*' 
hitqiuwmitm^.U7.C.dtjid.mfhMmJfi''^C* 
dehtf^.  nnv.  c.^v.:.  r'.;nlacbo  c(l  conuenrio 
Ljprtnc.ff  dt  tTunfjS.Lii.Cx  i7.C.eod6c  qui— 
dem  talis  conuencio,qu2  negoctum,cai]t> 
(am,icufynaliagmacontinear»  fiquidem 
cauiaedcumquiddo ,  autfado,  vtvicii^ 
fim  qmddesautfiicias.  /.7  $  2  ff.depafi.l.u 
&tj.ff.dt prafcnpt  verb.  atqm  craniactio  iic 
fied^ebe^vt  «.|ui  j^puamdetur»a«c  fiacijiL» 
t^itini^iiSt*  igKur  ccaiifidiaeft^oii^ 
cradhis. 

£c  quanqiuuu  crania^io  dicatur  ficci ; 
pa^conuenco^irhiiicinde  padatn  ap»> 
pdlecur»  exinde  tamen  petperaminfcr' 

tur ,  quod  traniadio  non  ik  contrad^us : : 
citin  dv  conrracius  pa^um  fit  Ljt^.fr§f§* 
m  V  ide  /Ujp  pTM.tbef.i. 

Aaaaa»  vec&diftinguendum  Koclo-- 
coeftinter  trai^dionera  &  padum  de: 
tranltgendo,feutran&cHonts  caulaintcr-- 
poiko ,  quod  a.cranikiiou£.dilcecaituc» . 
penndevt-paAiim    emenlo-,lea  cm* 
ptkmiscauuinterpofinun,  dif&n  ab  i>- 
p{a  cmptione.  Quarc  padum  iflud,  quo  • 
convemcjvcactoruhte  dilcedcrcc  &pro 
hocaliquidci  vicifGro  darecur»  mal^  vnU 
gt^  traniadio  appeliatar«vc  maimfiqifijk  > 
bt.  F.  demon^r.ibitur. 

Ncc  mipcdir  quod  tranfadio  fii  diftra- 
dus/./o  ci;r/<(.c^fr4;i/^.&uleocoRCca- 
^tsappdlacrnoDpoffit » cam  diftlBBAns  ■ 
&contradus£ntoppofita,  quzdeeode 
enunciari  nequeant.Nam  de  hoc  quoqiie 
mfia  fub  iit.U.  non  mlul  diccttu^6c  de  hac 
qaxflione  videquae  dixitn  tr.mndetnu^  • 
sQ.ct.q.i.   Additur  poftrcm^  ab  autoie : 
noilro  in  dcfinitionc  tranfa^lionis,  tranf^ 
ad^ionem  clTc  non  gratuitam  padionem. 

Siccnim  in  LjSXltdic.de  trjnfait.  Impp.  littret  £.  ■ 
Tnmfj^i9tmJMkt«irttm§4mfromtff»mM  Qme:;.  ■ 
procedtr.Ex  quo  difrcrcntiam  fumi  pacli  &  Antrm^' 
rranfachonis,au  auror,qu;imuisifla  ditfe-  diftofit 
£cuciamaou.cllc  ^crpeiuaidccacar.  Et ita  griumtif" 

^^uoque 
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(juoque  (e(e  rcs  habcc :  nam  pudumdc  ricatcmhabcc,c]tuinnsiudicara/.  «^irmi- 

rc  ccna,t|iuiuocunquc  prccio  heri  poire,  fi$rtm.io.C.<U tranfiLt.Ai<:\y  fiaCtio  hic  da- 

\acu\emei piob^i  L^.^.i'f  lU bu  ,  «juinot.  btvt a iitt difiedM-,dffiedAm d littTt dts ,no\\ 

tnfamu  Idemque  relucec  ex  /  i.ff.  deCa-  6nitlitc,nccipto  lurc,  ncc  opcexceptio- 

tumn,  8cl.S  f  de wreffd.  vhi  nominaiim  nis:nonip(oiure,i]aoiJccrtum  cftArcx- 

atque  cxprcllc  in  fiicicaulisprohibcrur  pcditum.quandoquide  ilti  dcmu  trania- 

cum  delaconbus  prccio  pacilci  £x  qiio  lc-  clio  ip( o  iure  litcm  Hnic  \k  achoncm  pcr- 

quicur,quod  aliis  de  caulis.quam  filci.pa-  imit,qua;  fit  vcl  p  acccptionc  ilmplicc,vcl 

ttio  prccio  ficn  poQit.arg.Lu  pr.ff.de  tudic,  pcr  Aquilianam  Ihpulacioncm.  Nec  finit 

Et  quod  padhun  poflit  cllc  non  gratui-  htemhuiulmodi  paciioopc  cxccptionis, 

cum,patclcic  ex  L  ^i.&^^s-ff.    p^Q»  Ncc  quta  reus  contra  adtorcm,  qui  tranla^lio- 

rcttagacur  quicquam  /  i.ffde trdnJjit.Nim  nisnominc  mhiladhuc  quicquaacccpic, 

ibi  non  dc  quouis  a^iiur  pai^lo,  lcd  de  pa-  excipicns,rcplicatione  repellitur  l.zS.C.de 

fto  donaticius  caula  fado  :  diftinclio  fi-  tran/ail.dolo  quippc  facit  rcus,c6ucntio- 

qnidcmnonpoft  vcrbum  paci/citur  ,  Ced  nemprolcallegans  ,  quam  tamcnfuaex 

poft  verba  dontttmit  caufa  poni  dcbct,  partetK)ndumcompleuic4r^././M//it»/u.//. 

qualiita  rcnpfillct  lurisconfultus  :  £aw,  %.offerri.ffde*(t.empt.L\temqusx<i%.  tnttr 

qut  donattonu  caufapaciftitur ,  bberalttate re  loc4'ortm.ff.  locati. 
certam  &  indubitatam  remtttert.Eienim  (x-       Et  vt  fortailis  rcus,quandiu  paracus  eft 

nedubio  propofitu  fuit  lCto  tnd.Li.  dif-  ca,dequibus>tranlactionis  nomine  dan- 

fercnttam  proponcrc  non  cuiuluis  pa^li  dis,conuenir,priftarc,poflicadorem  ex«- 

&;tran(adkionis  ,led  tranfadionis  &  padh  ccptione  pacb  rcmouere  /.  v.  C.  dt  pacl. 

duncjjcac  doiunonis  c^uiainiti :  &  quod  quiatamcn  cxccptio  bxc  ccporalis  eii&C 

hxc  lic  uihniuuidatnterprctauo ,  probac  adorcm  loluad  tcmpus  remouet,a6tio 

fundamcnrapauiolupraaddu<ila,qmbus  neitTvcrononpcrimir,  idcirconcclitem 

liquid6probatumeft,padumquoddam  finirc  ,  nccpacirumil^udproprietranio-- 

etiam  non  pratuitum  clic  polle.  itioappclLxri  poceft. 

Pncdicta  igitiir  difterccia  tranGdlione        Qupd  fi  vcro  poftca  reus  padtuin  ad- 

dikernitnonaqaouispac^o  ,  lcdapacbo  implcat&:td,quodpriu5promiicrat,prq- 

duncaxacgracuiro,h.c.dcnaciscau(ainito.  ftcc,cura  lisquidcm  finicacft,&cran(adio 

Qu  •  6.       iVloncr porro Autor  nofter  tranladtio-  fiidta intclligitur  ,  vcrum  non cx  eo  tem- 

Ah  trSf-  nem  tunc  elle  patium  quando  In  nudi  port,quo  padtiointerpofirafnir,lcdquo 

tSiia fit  placiti  finibus  pcrfiftir ,  atquc  dc  dando  coplementu fubfccutum  eft l^S-fft^tp^- 
nudum    dequc  remittenda  lite  concipirur.  Cui  rationi  &  i(b  acccdit,quod  ex  con- 

paSu  nf      £quidem(ateor,vcvlrroproficcor,ali-  uencionc<i»4o.rrrf//rf////?f<i«nnlla  nafca- 

udcllccoucnnoncmdc  dai-ido  vcrcsdu-  turadiio,  idquoddillenticntesvlcro  lar- 

biarcmittatur,aliuHdacioncm  ,  &aliud  giunronacquiexcranladhonefcmperna- 

ruduspadtumdcrcmittcda  lite.aliud  fa-  iatm ^6tu3L6.LiffC.  detranfad.  ciun  cius' 

dlum  remittenris.  Verum  illud  mmimc  non  minor  firautontas ,  quam  rci  iudica- 

coccdcndumcxiftimo,quod(btuiturpa-  tx l ttonminorem.CiUtranfaft.  Vndeadbo ' 

Gcwm  illud  dc  dando  aliquo,  vt  a  lit&diice-  iudtcao  pcrpctuo  nafcitut.  Concludcndu 

datur.cltc  tnnfaftioncm :  quod  cnim  pa-  igicur  ex  his  vidccur ,  padhim  iftud  ,  quo  • 

*  ii\\n\\{i\iddabovtalitedtfcedas\\\i:n\difce-  conuenic,vtaliquodacohhte  dilcedacur, 
:               dam  a  lfte,vt  des,non  (it  cranfadio  dicenda  non  elTe  cranladionemifcd  padhtm  poti- 

•  jas  rationibus  probatur.  i.  Quia  omnis  •  us dc  tranfigcndo. 

'  «afa/aihohtcmfimt,necminorcmauio--     Hocdeniq}luculcntiflimc  probat/-i<L; 

f  Lli  5  Ctk- 
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C  ittrMfiiS,  vbi  pachun  hoc  diiccdam  a  &  rel|>tdu  iUius  duplicem  ibrtiri  coiin*' 

litevtaliquiddes*veldaboaliquid;vtk4tce  decattonem.  Ncgociura nquidem  prtut 

dilcedas  «exprefTc  opponitur  ttanfidioni  Ikeiiique  finit  L  i6.Cde  trMfnS.  Detnde 

per  particulam yj/f  aducr(ariuam.    Qu*  reum  atiori  cbligat  ad  id  quod  rrariia- 

oppofitio  iatis  arguit  ,  quodpadumde  d:io4iis  nomir^  promirtt ,  przlUndi^m: 

tranligendo,dcquc  licercmKcenda^oii  racioneprioriscon/ideracucvtdiilradhis, 

l  it.G,    (ic(xati£iAioL  Cuinigitur  conftettranf.  acqtteeotelpedu  cdtraAuiopponiturM^ 

Qu. 

7*  fl^one  (cnapcrcrte  contradiuTj.-quiri-  /l/.^.}.J^i/e^rf5,Re(pcchiveropofterioris 

^trMf-     porro  ,  vtrum  fit  contratlus  nomi-  tranladiononopponiturcontradhuitcd 

^^jP'  (ninaxus  •  an  vcco  mnomuiacus  ^  £t  iimcindccontrathisiaiaredicicuc.Quc>- 

innominatnm  elle  «onitadum  plaoec  cira  cnm  diuedo  refpeAn  diGttiir  con' 

Uus  no-  y^^tQfi  nodro,  quaclenteoiia  communis  tradusd:  diftcadus  tranfaAio » did  non 

moidm,  5^,ygj.a  eft.    Nam  cx  rranfa(5Honc  na(ci  potcft  dc  eedem  £]bie^  Conoaciae- 


praeicriptis  verbis  aCbonem  /.  S.&ig.  Cdt  muiciaii. 
trdo^.  AcquzcentientiohancaAiO' 
QBmfCodudtUUacftcoiicradnsianoaii.        ISfO£FTJO  THJBXIf 
.  ttaxixs  UL2.&Ls.fJtfr£/cripi,verh.  UokmU, 

C  o  nfirmat  candem  (encentiam  &  harc 
cacio  quod  traniadio  in  nomine  lui  gc-    T"RanGi£kionem  duplici  fieri  modo, 
nerispcrnftac»necin(pecificttmnomen     1  padoc6oftOiantaocepttlacione,eaq;  q^^^^ 
Kanleac ;  quandoquidc  tranladhonis  no-    vcl  fimplici  ,  vcl  Aquiliana  ftipularione,  QnMi^m 
mea  gcncrale  eire,  ncc  foli  huic  conucn-    Auror  cft  VlpLanus  m  U.ff.  de  trAnfili.\h\  ^ji^ 
Oom,qua  dc  agimus ,  comienice,(upcain    Tranfadami^t,  4f(iptre  quU foteft  ncn  felum  ^^^^ 
luminehuiiMtfaefisofkadiiiHM.  €mc6-  JjiAqmBaMfiiimUmfHeritjiAkSs ,  fed  etfi  ^ 
fiquens  eft  traiilaAioaeroii6  efte  nomi-  ftiaim  commNmfiieritfdlim. 
natum  fcd  innominatu  contta^.  Quan-         Paito  conuento  tranfaitio  faffla  did- 
doquidc  ifte  concradkus  didcucinnomi-  tur,quand«^iquoconcepco,velraenco 
ntfus,  quigencxisiiiinoiiienretinernec  kUteqttisiecederepromiftr.  Acceptila- 
ipedfictuQ  ac pui|iKHUuiMincn  allumic  L   cionevero,ct*nquis,acceptoaIiquo,  vel 
7.j(f.rff;?4^.  Etquamuis  ccncrariaopinio  retcntoitaalicediiccdir.vtobliganonem 
admodum  fpcdofis ac  ptobabiUb.  ratio-   acccpto aftori  ferat,vel  fimplici  acceptio- 
nibusnitatur,illiscamenkme(atis&dum   larioiicvel  AquiJana ftipuUtiooe  :  aucvt 
txilUimiiiadtr4AdttnH^^.uxercit.p     accepdiatione  obKeitioneia,  naUo  accc- 
^  1       lUttdcxcraomnemcontrouerfi.unpo«  pto,  velretentotolleret  i  (cdhactarocn 
^*^'  r  fitiim  eft  ,  quodtranlaiflio,  mcdiantefti^  conditione,vtvicinimquiddcturautfiac. 
^'^^'  pulatione faj6b,contradus  iit,  6c  qmdem      £c  huius  cran(adionis,p  accepcilacionl 
^j^,  nominatn«coi»cadm:idq|nodlinit4ib-  velAqoilianamfttpii1ationemBite»fie- 
'■  15  "  katcuff^ti^Lis.Cde tr^fifd}.  quenriffimaeftmentio  inleg;ibl«.noftlii 

Nccobeftquod  trSfadiolir  diftracbus    stmL^  lis  ls^  Cl.derran/ad. 
.  -     U4J&L6. C.detrMfiid.\i qux iitcm finiac,       Nec parum intcreft,vtrum padocon- 
. ' ^vrf  tdianem  eninguar  8c  oDligarionemdi-  aeniOian vero  pcracceptilationcm  fitfip 
>     V    .fttah;tt ,  non  minus  atque  fentcnria ,  feo   datranfidio ,  quoniam  hoccafii  omnil 
A.i         resiudicata.Contra<5lu6vero&diftradus    agediviapntcludirur,  e\tindlapenitusaC 
s  ■  ; V .  icafinr  coiuraria,  vc de  eodem  prxdican    fublacaafltione  p  acccpnlatione  d.L  s^-  C 
/       «nonjpofitnt:  ob(eruandum  quippe  cft,  dttrdnfeit,  At  pado  conuenco  prioc  a- 
-  -  dupficemhabeie  tSoSbaKOt  aiononplanepcrimiinr,  ledadcameH- 
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4en(!am  (bkim  exceptio  padi  conuenti  dtum  oninibusq,parnb.  aWolatufuerit» 

iicui;  vn<le«  tranlactioncpcracccptiU-  campadtalolcantc6tradib.atq,negotii9-, 

tioiie[nisida>lisded(a ,  ampliusnonpO'  qaib^pponttturfotniidare/7$«J#Vr^ir. 

teft  inlburari ,  etiamd  altcr  tranfadioni  Iniiipcrad  formam  tnmla^onis  nihil 

Aon  Paruerit :  at  patto  conucnro  fada  intereft,vtruminterdiu,anvcronoducc- 

CnnncUone ,  lisiopica  dcnuorcilaurari  lebreiur,hocdilerteexprciruiTicft  inLio.  ^V^^''^ 

poteftt^altet  nanladioiu  non  paMat :  L  Cuktm^.  dom  ita  ioi  reicribittir :  Ncr 

K$jimaA,ii.C.dttrm4iAS}otit3LdL^Jm.  tmmddrtfintUndimfiAumfiiibMqinilnc^'* 

g,CJe trdutfa^.  fti  ur.dA  hor4 noliis hmrcffifepropovii ,  cum  '^^'fv' 

Sed  vtrocunqucmodo  Aac  cranladio,  nuUum  temput  fm*  mentu  maioru  viitnttJ' 

fiuc  pc r  padum  conuenciun ,  Ime pcrae-  ^mqutMmmem^en^refu^et. 

ecpcuationcm  ,  (cmperneGe(Iume(lpro  Setfcvctum  adhibenda  lint  Kimina ,  ita  Q^i.a 

litis  rcmillione  aliquid  viciUim  dari  aut  vtiisnonadhibic!s,tranrac1io  (itinnrilis/'  Antrunf- 

pra:ftan,cumfitpadlionongratuita/./.J^  latiscxpeditum  non  viclectii  ?Non  valcrc  aiitor^ 

detrMifaS.  id quodaperte  caucum eft  m k  tranladbonem.ilatuit  Acciuriius ,  motus  noQu 

iJCMtmi^iO^,  in^uaproponicnrniacer  cextu£/$./d^,^l«n/r.mj^((.  vbiVlpianas  «eMraM 

cumaducria  parrc  ira  tranlcgilTe ,  vt part#  in  conclaui,in  quomuher  qu2  pncgnans  adhibe»' 

bonorum  fuicipcrct ,  d<  a  licc  difccderec.  dicimr ,  vuk  triaad  nnnimumluniinatia  da  fint 

E.t0i/^j.C.  dttrMtfttt,  diciturcranladhoi',  adhiberi.  iuuMuif 

nuilodato>vdteienco>ve)piomil&yroi-  Sedmaleexeortefcn  colfigic  Accnrfi'- 

ninK'  procedese.  usjluminaquoque  in  cran(a£tione,nodir 

Qu.  lo.     AdformamporrotEanfactionis  mini-  cc!ebrar.i,nfccliarioc!!l-2dhibcda,iir,vt 

^^'**  mcfcriptuFadctidmtur  :  namliclmpp.  munUsrucranlaclio,liillanonfuerintad- 

/fww  M  Diocict.&  hhxin\.tnUi.C.detrMfi£l.Sm  faibita :nam  cur rir^$. /o.  adhibendannc 

'^''"^'  i^sSoimtfsdimxjrtiMtfniai^^  lumina,cacionerarexp(nncyipianas,hanc 

{iionem  r.e aRis,firiptura'mtercedentevtlnon,trA»ft-  videlicec  ,  ne  in tencbrisalienuspartus^ 

rtquira-      iuterfof:r.t cUMncfer u^iconuctut. Et tn  lubiici:\tur ve!  t"iipponatur,cum  ad  nuiuf- 

Lij.Cdc fid.  mjirtm.  iullin.apertc  cclbcur,  modi  traudem  tcntbrir  ilnc apuorcs:qu« 

adpesfeAiooeai.CTanladionjs  lcripcuram  tatio  in  tnmfadione  defidt  •  vt  qac  uner 

Qon  requiri.  Contr^ibuMt  wifymmm  vd  vlla riuude  cclcbtari poffit^etiaittintcne- 

fertnutjitiortum,vcldo}u'imim.qiiMntiMafi  bris.  Quod  ramen  res,de  quarranfigi- 

noneHnectffartum jdatKinu tttatuMraiitiVti  cur,calislii ,  vc  incacxluminumdelc^u' 

4tmmcmtifiun^caufa.quastamttinfnftk  lbmadhiberipoifi^tancadcnmia6ki(Aif 

fieri^aaiki  tranfitl^mmttum,  fmini»-  qaoqi  luminadlenecedaria,  sedefiaQiic' 

frumfnto  rectpi  covuenit ,  non  alitcr  nrer  ha-  Autor  noflCT» 

verefn(tm'.i.(,nifttnfrumeraatnmuttdum  re-  AdeoetiamadrranfacHoncm  nonre- 

<  tfta fulfrtptionibmque  fartium  confirmats  quirinir  cenum  tepus  vc  die  quoq^  fcfto 

Jm&c  Quibus  vecbis^fipuficatnc,qnod  ca<!elebcariqttear,qtrodfindcumeft  mL  ^"^'^P 

adtranladiones,C2terosque  contMdus  ^/j.C.</irfn§lS(ftvbidiedominicapa£rioncs 

noncxigarurrcciptuca  ,  nifi ica pbcucrit,  confcrre,  tranladrioncs  loqui  Chriftiani 

CG|itrahcntibus  6^  cratifigennDus  vc  con-  lubencur Jlk  fiquidem  negotia  lolu  pec-  v 

rra66iscnui£i£tioQeinibwtuainiedwe'  a^-dieb.(niacisprolu'banfnr,qu««dtire- 

recur ;  nam  hoc  ibluni  cauiiia>  necemcii  picum  iudidi  lpccbnt,h.  c.  qui  iiint  adfais' 

ctTc  Icripruram  ad  contraftum  vel  tranfa-  iudiciarii,  tranladio  vero  adeo  non  peni- 

Ctionem  vc  validi  non  cenleantur  prtui-  necadtudidum,vtctiamiudidum  ^mac, 

<yniicripnini  ihic  inftniixtauoni,pctfe»  lim^accoatrotteriias^cnniuec. 
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j^g  VOLTMINII    1.  D  X  «  r  V  T  A  T  lO  N  I  I  VII. 

Cum  vcroad  litcs  Lopicndas,contro-  trMfiSt»t;uoquetSit  Mbkquidugertmttim» 

uerfias  finiendtsacjraoninandas  fpcdet  jegritmftlMmmetitm,  tmcorperufautmtt' 

oanlaAiaihocaiSiemnc  Chriftiams  ho-  tjutreiKi4tiiLi.Digefi.^tiftam  f4c.poJfunt, 

tninibus  maxiinc  dignu  &  chariTaci  Clui-  mcntc  quippe      antmo  conlcntimus, 

itijMx  conucnieiWjiciarco  tranraibonem  nou  corporc ;  lanc  ii  mcns  inualitudine 

die&domimcacelcbnripoC&nienCQce-  cocporisinfedaeft, vcquandoqueacci- 

cepcum  ed.  luraco  deni(^drs|NEnaadie-  dit ,  locum  id  habcc  quod  Vl^ianus  (cri- 

tli.ficripolfc  tranladioncm  indubitatii  bic,confcntircnonpollc,quiicncicenoa 

cft,atq,  cmdeiuer  probant  tcxtu*  ab  Au-  potcft  LfittttuS.ff.de  oft.ltgdt. 
choreaddudi,deiucaatranfi£Uoneeft£  Mntos,(ardos,iteraqueaUentes,pa-QS^ 

^^.CMtriO^.  dctranfadioncquacpoc-  cilci  pollc  demonftratum  quoquc  cft  flf^**' 

nam  hab.-t  adieAameft  Li$ut,$bm  Stt.L  dtJputprMedentJep^au,  idqj  hauc  obfcu- 

!?.&  ■i^o.cod.  •redocctPaulusw/.a.j^  IflgurgcA'** 

^         roftquam  cxpofuum  cft  qucnam  fit  hos  tranfigere  pofieconfeqttens tBL :  fed 

lbnnatTan(aftioiiis,cxpHcandumpocro  curoduplexfictcanla£tio^fimpleic,&quc'^^ 

lcquitur.qmnamtcanfigerc  poflint ,  vel  pcr  acccptil.uioiiem  atque  AquiliaiumX"^'^ 

noii  pollint.  Dc  his  vero  haiic  rcgiila  tra-  llipulationcm  Ht  L2.  Dtgefi.  de  tranfaS.  Id- 

dit  Aatornofter,^iMi</{»/r4ii/j<r//M/4/,  ciccocommodemonet  Aucorncfter,id 

.qnibmpdafctpermittitm^^KnamktBki.  quoddifiiune^jnatos,fiicdosi8tableii-  ^ 

rir.rf /.ybuMfcriM^^^afi. Q^texcu$,et-  tcscrannjgcrepofie,dc  eaaccipicndura 

fi  hanc  rcgulam  exprcfCs  vcrbis  non  con-  efte  traniadlione,qux  nudo  fic  pafto,non 

tmear,nccdcpcrlbnisiranfjgentib.lcddc  vcro  qujB.fitpcr  Aquilianamftipulatio- 

fcbus ,  luper  quibus  tnnfigete  liceac»  fic  ncm  vel  accepcilaiiQncm ,  ftipukri  fiqui- 

.  conceptustnuUuscaraen dubito,quin ve-  dcm abientcs  furdi^mucnipcohibdNac 

rifllnmia  hc  .ixionia.quodillistranfigere  iHLi.ff.deverb.ObUg*t. 

pcrmuutur  ,  quibus  paciici concedicur :       Pupillum  quoquc  ablque  cucoris  au-  Qu.  \6. 

plus  fiquidem  eft  paciici  de  rc  liquida  e-  thoriiate  tranugerc £olle ,  afleric  Aucor,  jmfufd' 

andemquc  pado  remicccre ,  quam  de  re  fidita,fi apenc cem tbam  mcliorcm  fio-  tm fmt 

non  liquida ,  licigiofa  &  dubia cranfigcrc  at ,  &  infante  fit  maior.  Scd  hxc  ailcrcio  tutort 

ATg.Li.ffde ttJmfkh.  L!2  C.^fe tr^nfad,  Atqui  -inihi  valde  fufpeda  cft ,  tranfadio  quip-  p^jne 

.cui  liccc quod plus  cft ,  ci  nou  dcncgatur  pe  dc  re  duncaxac  incerta ,  dubia  &  hci-  tr^a^ 

-^odminiuelu  luitidimitM, Iirr.C^aii-  gioia fieri poccft,  U£JurMiJM.t»diltm pfgi 

quamnonvioetteriaqaiccani^Bcepoceft  .«N^iir.Ig;icnr  oonAatenon  poccft ,  anne 

ciJcm  quoque  pacifci  permitcitac  9  vtin  pnpillas  cranfigens  aperte  fuam  condi- 

icqueimbus  oftendecur.  icionem.meliorem  reddac :  hoc  eniro  fi 

Qji*  14«    Qujporro  pacifci  pofiinc ,  oAenfimi  conftace^cectnm vtiquefocet,  annecesA 

AMtor-  eSi(\xfa.'mdiJput.  pr*cedaitid$ftiS,  Nul-  ittperqnaccanfigicur  ,  ad  pupittumlpo- 

^//jrriumvero  Jubiumcft,quincorpore£eger,  <ftet,anminus.  Atque  huc  refcrendum 

f^fi^    jTiodoianafucrit  mente,rctkctranfigati  elIcilludopinor,quodIu(linianusdehc- 

id quod  pal picuc. trilanrur  Iropp.  in  L27.  redicate  lcribicquo d cam  adire  non  poC 

4C^Jittrm^,sHixi\imcytAtitdBA'  ficpaj>iUusabfiiicna»risandioritace^^|al*< 

.bmt:  SMummtiite,litet£grum  corfore,re-  uk  eilaaoGiGt^J.de4Uth.tut9r, 
£le  tr4»ft_^ere  manifefium  efi ;  nec  pofiulare      Qupcirca  fic  potius  ftatuendum  cen- 

dtbueras  tiuptobo  defidenofUctta  rejtiudi  va-  icoA)upillum,ctiam  iniantc  maiocem  nd 

ktiiJiiiiie$rf9tkmlmrfiivtlmiitiit§z  imkii  pofleccanfigece  fine  cucoris  autkorittM^ 

fiiii^fM  Mfwxcwv  iedfitcaareBecicAfiiamooiiditioiiafrac.' 

iian&* 
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'CiiiifiAKme  melioKm  reMderhi}  ob!i.  naniadionem  iunitam  in  iucegrum  re^ 
gfuieumadcri&t^ionc  (eruandam:/lj.^  fticadoneiqua rcrcindacur,planenoti  m- 

A4»5*r.«W.Diiicr(aqtiippehjrcsijt,pu-  digcreverius  ell.  IJ  (K]aii.k'm  quo J  ipfo 
piUutranlieere  pollclinctutonsautori-  iurenullumcft,iurciurandoiiou  poccll 
taie,&pupillu  tranHgcnte obliganrprius  confirmari  Ug.  j.  C. ieUgtb.  vbi  pro  regu- 
illttd  fimplidccr  &  indiitin^  negatur,  latraditur,  quod  aduStConoalegesci' 
poftcrius  vcro  hacconditione  coceditur  uilcs  geftus ,  ipfo  iure  inualidus  fit,  at- 
uiuamconditioncm  meliorcm faciat.  quepro  intecl:o  h.ibc.imr,  qu.inrumuis 
Sie  enim  hereditacem  adire  non po-  luliurandum  contracim  acccllcnt.  con- 
ceftpupilliisfineciicores iedtamen»nde  firmandiiUins  canla,di:rado  huiusper- 
£i£h>adicrit ,  &  exinde  locnpledor e^  fpicua  e(l ,  quod  videiicet  iulturandum 
<his  fit.valctadiuo&rarahaDetur.  non  dcbcat  ede  vinculum  iniquitatis  , 

Quatcnus  porro  paaki  liccac  pupiilo  icdcomitemiecum  habcrc  dcbcac  mfti> 
kemqueaduhommoriviginnquinqiaiw  tiam;  oualane  de(ticuinir  contca^is 
nis,  cx  lis  liquerc'puto,  qu<c  tradita  fue-  contra  lcgum  prohibitionem  k  minore 
tMntliu^rAdt/p.prdced  de pacl.  thefi j,  inirus;  fcd  dc  hoc  memini  quoquc  in 

X^i^.     Qupd de  muiore  hoc ioco  alkritTrcu.   prxccdcnti  dilpucauunc  proiixe  adum 

j«iiMMirilerusnofler,quodviddicecfineocms5>  .niifle. 

jfiirMm»  ^  curacoris  fui  trifigerevaleatex  L 101. ff.  Equidem  non  obfbnt  Authent.  Sdh 
tm  fu9  d!f  Kfri.oi//^.idminimcadmittcdumlu-  (r4metapuberMm,ScLi.C.fiadfterfusvetid'r. 
ft^it  pra  m  aiaco  ioco  perlpicuc  ollendimusi  nam  Uii  duo  ccxtus  accipiedi  iunt  dc  c6- 
tfMfgt-  ecenim quod minoris  cScradus finecu-  craAu valido»inieokminofevigtnciquin 
fif       ratore  iuo,quem  habectempore  contra-    que  annis ,  quivelcuratoremnohabui^ 

dhis,n6 fublldat,  icdiplbiurenu!las  fic,    vclquihabuiCf  iedconfenfiimeiusnoa 

haucobicurepacecexiL|.C(^rf/itf«/.i»  adhibuic. 

nr«^.jMHir. vn^ecbmcpmdfa^  Porrotranfigerelicecnonc3cum(uo,  Ut.c 

dtur,ininoremextra(a^onehuiufiTio-   /edalicno  crum  nomine,  velutiprocu-  Qu.18, 
dijfinecuratorisconlcnruinita.lqfumin    ratorio.  Sed  \'C  hoc  c.ilu  cr.infadtio  fic  va-  Q^ffjgg 
intcgrum  rcftitui,verum  non  ellc,  piane    hda ,  requiritur  vt  ipcciale  li abcac  man-  procura  - 
cnihi pcrfiiafiun  habeoi  ita quippe  con-   damm  de  cranfigcndo :  hoc  quippe  dc-  ttru  nt» 
cradusdbillaitfinecufatore  inicus ,  im-   fiderat  Ponrifex  in  «Mj^  4. 4e  froeMrMt.-m  minirg. 
probatur,  vtdicaturnoneflcfcruandus,   /e.xr.  duni  ic.\  (cribir :  Prociirator  qnoquejlg  fg.^^ 
cxemplo  concra£l;us  prodigi ,  cuius  con-    abfjue Jpeculi  mjndura  luramentum  ^'f"' fig^gff^ 
tradhim  coiiilac  ica  mualidum  ellc,  vc       trmfigere  velpacifa  tun  foteji,  Idem- 
:^.'nuIUpenicttsre1ciflione,velre(liracione  queini^.iT'. $•       mam,  Pailnsicri- 
ind^cac.  Accedicquodibidcmoppona-  bit. 

turconcraftas,aminorccuratorcmnon       C<Ttcrum,  ctfi  vniucrforum  hoi  oru 
habentcinitus,  eicontradui,quiinitus   procurator  fit,  non  tamcn  tranftgcrc 
^'eft3lmin<K6curatoredcfticuco>acquede   poceft,|>Recerquam  fihbcraipiiomniu 
«^iocdicatur  quod  pcr  in inceg^  reltim-  t>onoriiadminiftrado(icpermi(1a}quod 
tionem refcindatuti vndc  (cquitur.vt c6-    etiam  Pontifexin  d.  cap.4.  pcrijiicue  icri- 
^  fiilat  oppofitio  ilta,  quod  contraiflus  mi-    bit :  Procurdtor ,  inquiens ,  ahftjtie  ■puutU 
tns  ^minore,quiciuacoremhab«ir,aiq}  mamUtMmammmndtfem»  trunfigertyM 
fineduscon(aifii'contri3dl«i|^inreac  pacifctnonpotefi,  nifteibonoru-Hlcm^si^ 
nuilus ,  n  ic  dcmum  per  in  integrum  re-    mtmflratio  libcrefit  concejfa. 
fticaooncm  ccicmdacur,  Hinc  quoquc      lurupec  quod  procuracor  fiue  libera 
-.y  '  Mmm    *  tranfi- 
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orajifigcrenonpoflit  ,  euidcnter  probaf 
Cioi^dtfroiurator.  vb}-Pauias  m^tf « ^r* 

etdtnitcauf*  mterpofiuvi,  ar  ideo  fipoHet  is, 
quimMtiddlut ,  tTanldhotim  rar.tm  noKljn- 
tiut ^nttifi^teutHrepKlk aboQmibm  txer- 
ttndii» 

Et  ratio  huius  obfcura  non  cft,harc 
fcil  ca  ,  quod  traniadho  fpccicslitalie 
nauoais  lig  4f.C.  dertb.  mtnor.  non  ulte- 
mmi.  alienaicveroproaiiacoEvniuerio- 
man  bononim  non  poteft  ltjg,6j.f.dt 
frocuraror.  noii  ieiturnaufigerc  \\\)tt. 

Aluni  vcro  clic  rauoneniprocui\ito> 
ris  vniuetfbnim  benoniiD  cum  iabeta, 
^ohaxnon&haa'd,ii^4i,dtfntitrdr.  t» 
fixt.  fedidffmquoq;  euincirquod  huiul- 
modiprocuracor  pacilci  pouit  finelpe- 
cialianndatAi  !eg.it:&t2.  ffJeptit.  quiai- 
lem-pacilapotcil,  is  nuilco  iaagpstnm& 
ginevalct ,  vt  paulo  lupradiximus. 

£odemque  pertuiet  quod  procura* 
cor  habem  mandatum  cum  libeiaipoffir 
inramciuamdeferrc  Hris  deci(bnum  leg, 
/7.5  fin.dc tuniur  qLioJ  tranfadionis  fpe- 
«cm  connnct  Li.(!y ff.de lurenn.cx 
quoicquimr  quod  cranfigcrc  quoque 
raleat.. 

Et  quodpotefbs  rfnnli^cndicompc- 
tat  illi ,  qui  maiKiacum  cum  iibeia  habcci 
omniam  eaid«ntfffimepr»bat  %.1m^ 
tiut  ff.nijndjtL  Quo  in  loco  formula  pro- 
ponitktus  manJati  cumhber.i  &:quid. 
naiu  co  konuncacur  mandatu ,  cxponic} 
dshaotdiffiinnlac,  oum,  cui  taleiit  man- 
dacum,  ponedebonis»  fiueadmini(lra> 
tioni  commiflis,  difponcrc  dc  quiduie  o- 
pcrah,  quod  dommo  peunicurui. 

Et  £ine  cum  talis  procurator  tes  domu 
ntUquidas  minimeq;  oonrrouerias,citra 
fpcciaJcmand.irum,:i!ienarc  \Tilcr.t;vt  o- 
Aendunt/.y.  $.4  #  deatqutr.  dtm.^.  SiiuL 
li^tt  dtRer.  diutfL  st.  &  S9-ff.  deprtcnrat. 
^^6o,lf,tMndati.  Qua;  rado  edet  quod 
jolict  tranltgerefine  Ipeciali  maadatu; 
eum.  iongc  ^ius  iic  alieuanucm 


JRVTATrONTS  Vn. 

dain,  quam  dc  re  illiquida&  concroucr^ 
tatraniigere?" 

Er  quanquam  nondefinttextus,qu«^ 
bus  (ignificari  vidcturiiuoil  procur  irori 
vniucriorum  honoru  j,;cnciali:ci  &  la- 
difuiictc ,  iiuc  libcvainlubuerit  adxnmi* 
ftiaticMiem,ltue  non  habuerit*  alienatio* 
ne  bonorum  &  tranfadione  iiucrdica. 
nir  V  t  Itg.  6:%  ff.  de  procurutJ.T.  tjuib. 
«w/^/pj.jiiitamcn,li'Cum  te  <:ibu7,paus 
cicatis*eonferantur,  deahisnon  poiluiu 
inteUigi  procuracoribusniliquiubeiam 
non  habueriiu. 

Equidcm  procuratori-Cziahs  uucr^ 
di£hmicfttmn(action^iLj|.^i»iMi;|&^ 
ltg.i.^i.ff.deoffic.frtfm*t.  Ot/ir.\caua. 
ex  eo  malc  infercur  quod  confimihter  . 
^rocuracon  cum  hbcra,  prioahahcuius » 
ttuo  aaik^endi-fit  imecdidhBn :  ram 
quia(aDaiiW(M^Oe&i»  fibeiam  admi- 
niftrationcm  bonomm  non  habet-  - 
Ug.  tj.  ff.  de  trMftS.  cum  quu  admmi- 
fl^Kione  fin^Kd  eanoiicontinentur» 
quar^edalftrcquiruntmandatum,  qaa.> 
lis  eft  ptiim  traniadio,  itemqitc  iur.-Jiic.- 
tam  &  aiicnacio  bonomm:tum  quia  Im^ 
penctms  fiunhatem  tcan(^endiprocn-r 
cat»ribu»fius  expreile^  nominaiyaa«t 
cmcrinr,  coicqucs  clTc  videtur,eam  pro- 
cacacocibus  pnuatorum,  quibuseaad- 
empcanonrepcritur,  rchdidIe.Sedvi- 
dcde  cranfadionc  procutatorumvjqua» 
fcripfiin  tratl.detrd^tfu^l.c  2  tp^2. . 

lUudccrtumdl,  ptocuratorcm ,  qi!i  Qu.t^. 
limitacum  habct  &  ad  vnam  ahquain  Anprtcu 
cauiam  rcl^ridumjnandarum ,  non  ha-r  r^rar  rt* 
bcie  f!icukaccn)  rranfigcndi,  &  fi  tranfc-  HrifiuCr 
gcrit ,  crauiathonem  non  tcncrcciomi-  lmit<ttu 
num}  conhrraat  hoc<diici:ti&  vccbis  Im.  b*bis  Kd 
pcntor  Alennderai»i^«^Cufr^fiM»r.  j^ifff  ptf- 

frocurutor,in(\uicns,  advnamJpecimcZftt-'fit  trduf- 
tutut  ojfcium  madaet  fgrejfut  f/Z,  ti  quoigcf  tgtrti 
fit,nuRum  domtna prattuttuum  facac  potutt. 

RationemhtwasMe  ittaddudaAgiJA 
indicat  Alcxandcr,  q>  offidum  ac  limites 
matidah  gjcocucaiot  .cxccdcr&ncn  dr. 
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^W»c,quodqi  ha«5lcnu5,  quatcn*  cxcdEc,    G.  de  bonis  Casiacis  al^qutd  alienando.  Qj^xi. 
wihildcmino  pr^^iudiceoir jdq;  efl  quo<i  l>ePkajbuE«ddti»idem{>bnefl»>iteAw£9- 

Bndusicribic  in  Lj.fr.ff.mmdMtt,M[ig^tff  twendnm exiftjino:  ecenim in  ca.  txtr  de  tm  uci- 

fincsmandaricuftodiedoselTc,  quiaqui  i/«n4f.dicitur,  quemlibct  PrxlatumEc-Tw^fl/i/f 

illosexcei1erit,aliud  quid  iacerc  vidca|ur.  clcliafticarum  reruin  circ  proauacorcra  trau/i^' 

Hincigmir»  (^m^pedaliteradhocc5-  &non  dominumi  atqui  procuntoiEm.rif 

fticucnStVcinadNinumcotTipromicterct  non poflctraniigendo  nocere,  attC|iner 

cranfigere  non  potcft  cuni  habcat  reftri-  iudicare  domino ,  nifi  fpeciale  ab  eo  ma- 

dnm  Sc  limicatum  mandarum  cuius  ccc-  da(um Jubueric ,  aut  1- bcra  ipfi  admini^ 

minos  aclimicesexcederec,  Cic&aAxa-  ftniioapmmi(&  fueric,  patec  cxpraedi- 

^utio domini  cranfigereci  maxime  cnm  ^&di&rtc fcnbit Ponmex  ini.cap. 4, 

^    tran(acHof{)ecialedefidcrctmandatum,  if^of<fr4r.  wyMrf.igiturnonpotcnrtrir- 

€.^JefT9Cur4t.mfext.  vt  qujE  cum  magno  igcrc  Pra;latus  in  prqiudicium  Ecclt  ii.r. 

dominiprasiudicioconiundafic.  Quodverononlicprocuratorcumlibe- 

Quppercinerevidecur ^  ^.C^rr^^^.  raadminiftiandiftoilcatecoftitucus,  IC' 

tranfadlioDis  pLncitimi  ibcoinrerpolitLi  lucecquoquccxco,  quod  ius  alicnandi 

cuicau&aftionem.nondcciiioncm  litis  nonhabctbona  Ecclcfia:  (Lc.2.dedanat. 

^         mandafti,  nihil  petitioni  tu.e  dero^auic  acqui  procuratorem  cum  libera pollc. x- 

^-i^^'^'     Confimilicer  tranfigece  pcofaibecuc  lienare^lttpcadiftisainmffeliquec.  . 

"ftf jrC^  pro^nrator  C.r  larw  in  Us-ffMtr^a^^R.s-       Arquc  hanc  qnoquc  (^nrenci.un  miri* 

\  Dii€myliusMaccriraC:nbit:N«fc^rw»-  ficcc6hrmatquodinf<?</.f.i.i(«r.y9/zrfr(cri- 

/  W"  Pf^*f**>  mctnfu^toprincifettranf  bitur  j  PrdUtHin  tciUfta  condittotum  EcJt- 

jtt  TMij-  j^,^^ jj|;pg|.^coiilbidc VtpdannsinUf  jCi  mOtnm factre  foffi,  m»  vm  deterk' 

ffMtf^.fmm«t.<Ufitt.  Dmif «»,inquies,  rtm.  Ex  quo  (equitur  quod  cum  traui^ 

/ivendirienit.donAtioHUveltrdnftilioHiccaU'  adtiot.ilis  (it  a<Slus,  quo  conditio  cius» 

Ja  quid  AgM ,  ntbil  *gtt :  non  ettm  dlteturt  cuius  nommc  cranltgicur ,  detecior 

[  mfmC^Mritt  fiiiibgMtr  gtrtn  ttm^  d|»oieft>uicocamaPj»bco£cdefic 

miiffkmefi.  Ac  hoc  in  ^orem  fingutar-  mmimefieripoflic. 
remFiici  Ca:lariique  rcccptum  eft,  ne       Proqnafi;ntentia  ctiam  fjcit,  quod, 

videlicec  Carlads  ces,  fub  pcxccxcu  crani-  ecfi  manimunio  fic  adinoUuni  hiuorabt- 

«dbiu4»vdoaiii&uii(;aealienaiionis«et  lis>»avcineiuBfittioi«mmoJiafindrfe- 

jmccaeaanCM.  ceribus  lcgumlacoribus  concra  regulas 

Etqttanqiura  Autor  noftcr  hndVcHUS  iuris  communis  (cripta&  conftitut.i»  no 

ipeimiccacpcocuracon  Cxians  traligere,  tamcn  a  pradaco  in  Ecdefix  prariud^au 

4|uacenasremC^&risnonalienaCtiMeS  .  fieciqueac«4!pi»^Jl;MlLfi(rA^iiM«firikIgu 

conferuat&retinecquiacameaddu^us  curaonpottxitpcriatusinEcdeficpt^ 

texcus rf£/.?.gencraliseft,ati]uc fine  vlla  iudidum  tranfigere;  prarlcrcim  cura.ia 

diftinAione  loquicur,  idcuco dil]ia|gue-  «0^4,  fubiiaatur ,  imftuni effe.vtquira 

dum  non  puco :  cum  praefiscimnSlMlio  /kmtttkfitmitdifiatri^  dnmMm  iijtrat  \ 

£erinonpoffic«  nifi  aliud  vidilimdecur  'atqui  per  ttanlaclionem  Ecdcfiaeiacjlt- 

aiit  promitcauir  /  j8  C.  dttranfaB. proin-  me  damnum  infcrri  pofict ,  quarc  nifi 

de,quamuisprocuraiorCxlanscemc6-  coa^nfiun  habuenc  pra:lacus  Ecdefix 

crouerlam  ccanfigcdo  cecinerec,  yidffim  .  ftut  l^edale  &  ocpceifiim  de  ccanfigen- 

tamendeOeficisbonisadueciario»n3^  do  mandatani»  non  poceris  truUige- 

asdhonis  nomincdarc  quippiam  cogcre-  re. 

tatt  adcoqUff  CEiMiOgcrejioopocd^ui—      Alia  {acio  eil  Syndid  :  hunc  enim  Qu  .  xu 

Mmn»  a  quam-Ci»^* 


t 


Digitized  by  Gopgle 


'^^S  VOIVMTNIS  L  DlSPVTATIOKTS.  VI. 

pcT  pofterius  padhim  mfi  opc  rcplicatio-  pa6H  noccrc  potius  dcbcre  vcnditori.quf 

nis :  nec  padum  pol^ecius  obligacionem  dtxencjquam  cmpcon,quiarc  incegcapo- 

lutunlciD  ttdncir ,  qiue  fuit  in  prindpali  taeritapertitts  dicece. 
COOtta<iupriuscxtin(fVa.Mihi,/.aluo.iiio-       4.  Accedic  his  quoq;  Pomponius  in 

rumiiidicio,I)onclli&AiilJFabrifolutio-  Lsj.ff.eod.tn  decentrdh.empt.Ctimmlvendt' 

ncs  prx  ca:t  cris  arndcnt.  tionu  a*ftrtptii fit,fiumrm fitUictdu  vtt  nuuc 

Qu.  Zx,    Rcfbc  vc  de  paftoium  ambiguorum  finit,wtitdfatt :  mc4ddinir,  qutfiumitu/eu 

ft^MMW-  uitetpieratione  nonnihil  (ubijciamus  :  fiiUtcidur.pTfmimifidt4no/>ortet,quid4Sum 

do  ambi-  nam  C\  vcrbapadi  ambigi/a ,  llc  vr  de  vo-  fnfi mn  tdAppnrtst ,  tnnc  idaccipitur  ,  qatd 

gudpd-  luncatc  ac  mcnte  paciiccntium  cxadc  venditmn9ctt.Ambigudmmiordttotfi. 
Sujmt  con^tuc  nci^ucac ,  qua-n  IblecaduerHis      Cur  autcm  vcnditori  potuis  ,  quam 

aiyciyi«*vtraro  ex  pad^Kioos  padi  ambigui  empiori  noccce  debeac  ambigua  tf  ob» 

tMAtt  inierpretariofieridebeac  ?  Mihiillorum  fcur.iorariojCiushxpoiruncadignarira- 

arriderfcntcinia,  quiftatuunt,  aducrkis  tioncs.  i.  Quodcumconttaciusaccon- 

eumlncerpp.  hicteadamquilcgemcon-  ucntioncs  non  niU  vtriuiquepartiscon- 

ctaAuiaperriorem  dtcerepomit.   Quje  fenfiivalejttit£i.$..z/ie^hf&  Ideovendw 

^ntcncia  hts  conHrmacur  fiindament^  Cor  ved»  k  &  prolliia  aliter  inierpretari 

F ccnim  Paulus  in L  in  contrahenddiji-  «on  pofTit ,  quam  cmptor  in  ea  confcnfe- 

pnn.b.tit.in  generc  defmic ,  in  conccahcn-  ric:ac  conkntillc  m  dubio  prxlumacur  m 

davcndicione  padumambiguumconctia  iUttd&iwiil  qnod  fibi  quainminiittttm. 

venditoremede.Exeoiieqttttur.regitlari'  nocecepdiEc.  a.Q^aduec(iisccedito» 

ccr  non  aduerivis  cmptorem ,  (ed  vcndi-  rem  pro  dchicore  ambiguam  conuentio- 

corem  ambigii.v  vcnditionis  fieri  oporte-  nem  mccrptctan  oporcetjuon  lolum  quia 

re  inicrprctanonera.1.  Qmain  hoc  ciculo  debicotis  n«c  (cmper  intcncio  fuifle  prae- 

rcgub  proponfitur iuris,qaibus  quid  or-  iamicnr,ne irorooaice obligetur  Lj  o.f, dg 

dinaric ,  quidq;  regularicer obrincac,deii-  oper.BbertScd  eriamquiain  dubio  lemper 

nicur,  1.  Quia  ratio  nuUa  dari  poccll ,  fi  x-  hbcr.itioni  magis  ,  quam  obligationi  h- 

que  aducr  lus  empcorc  incerpccta  nda  cm-  uccur  acqj  promorcs  ad  Ubcrajid  um ,  qua 

prioobfcaraaofjaduecfiitvendiiorf^cur  adobligfUufa»nefledebeimitil^7 fJt<X 

.   regul.iHipotiasdevenditore,quadeciii-  &4iit,  |.QaiacuminpoceflaBefiiaicv£* 

ptorcPaulus  conceperit.Quaquam  enim  ditoris,  lcgem  vcdicionis ,  verbis  aperrio- 

Pec.Fab.hac  rationetn  hiuus  rciallignec,  ribus,condpere «ouum eil,  Sc  nacuralis 

quod  plcrumqi  avenditore  paAa  inter-  tMtodooecilhobj  lairittte  paAinooece. 
ponatur,  rar6auc£abcmpiore:tamenex      QmStnobis  dilfcnriunc  unprimis  ni- 

hociproliqucr,ob!curirafcm&ambigui-  nmtur  L  34^. princ.  f.dtcontrah.empt.in  c^iu 

taccmcmptionis  vcnditionis  rcgularitcr  Paulushaudoblcurc  olkndit,  pacbam- 

vendiiori  &  nocmptorinocerc  3-Quia  bigui  vei  obicun  interprecacionem  ad- 

fiaduecfiis  venditorem  genecaliter fic  in^  oerfiis  empcocem  pn>  vencficoie  iaden> 

cecprccario,fcquicur  rcgulariccr  cam  fieri.  dam ,  nam  ibi  didura  crac  Srichum  acce> 

2.  Quiniik  Papitii.iuus  idcm  plancaf-  derc  fundo  vcndito  ,  ncc  didum  eiac, 

fenc  lii  Lvttertim.jf.jf.  depACt.  vbi  veten^,  quinam  liie  elicc  Stichus ,  plurcs  quippe 
tk^iMi^pMl^mimd^miWdmlb^ii  habtteficvenditor,&<tidtureamdeoect 

venditort,  &  qut  Ucmmjmere,  in  qtitnmf^  Sticfattm,qucm  vendicor  incellexeric. 
ufidtefuerulegemdpertmfcribere.  E<|uidein  lacobus  Cui.tcius  rcfpon- 

5.  £cPauiusm/.^^j^irMnrf4^  «m/r.  det,viciumcexcuiirccpiiirc,cumqucpro- 

libeoaemict^fiifeccfer^obicucictcero  pt^cc»  cmcndantei  ac  pro  his  verbis 

JXCM 
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fum  vefuHtor  mteUexerit,  lcgcndum  qutm  dcc ,  fi  vterq;  conrr:\hcns  obfcurc  co!i- 

mptorinttUtxerit,  (cdvioJcna  eft  iucc  &  fuiepacVum  conccpcru,itavt  judex  poflit 

diuinatoiia.ioiucio.  pto  lllo>vel  pro  aitcro  mterpietan,  tunc 

i^;^,cafeieda,alii  refponJen^t^a-  neri  inteipcecadoneni  conna  enm,  qni 

htiierquideniadaer/us  venditorem  neri  conuendmie  innidtnr>qiii  fiindat  liuun 

intcrpretarioncm,cum  is  ordinaricatquc  intentionem in  conucnrione ;  idq;  idco, 

plerum<^uepa(^um  conciadluiadiiciat  &  quodis ,  quifuam  mtcntioncm  Fnndat  in 

legem  dicacprotitex  i, L nttfikm 39. ff.  de  vcrbis obiciitis  nihilhabet ,  quod  probec 

ftS.  l.  21.  &  Lsj.de  cmtr^knd.  empt.  &m  propcer  obicoritatem ,  ideo  merito  cotra. 

conftat.  Aliquando  tamen,  fed  rar6,cm-  eum  fiat  intcrprerario:  nrq;  huius  rcguLr, 

piorem  adiicerc  couditionem  ac  legcm  quad Ji  dbertitrd  fMs  fundet  iMemiontm  m 

contcadui,coque  cafb  a<iuetfiis  cnm ,  vc  eeniunikMm o^twrm,  ttaucmrMemfiit 

efa  i^ectMMrem  contra^  legemdicere  imerfretdtio,  aic  omnia  Dodomm  confi- 

pofueritjpadum  obfcurum  intcrprctan-  lia  plena  efTe.Quapropter cum in  cafu  d.f, 
dumeflc.  Proinde&in</././^.oblcurita-       cm}  corptincipaliteregerit&itumin- 

cem  paidti  nocece emptori ,  quiaineo ca-  tcucioncm tundaritin cercumSucham,& 

ibiple  legem  connaAosoblairioonce-  non pocuerit  MDbace,idco inquiccont» 

peric.  eum  pro  vcndiroie  intepBettDoncm 

V(iair.Zarjni:^|.$j0./^ry.atcipon^  dam  dle. 

Fffw  huim  dtJputationU Jhos. 
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Qwmoio  tim^kSmui  tmmn  4cci^  tum  hdens  mMdMum  pofit 

ptatur}  44^  tran/^tre? 

.11.  AMtri^/emperJitdindMM^S^  JhlpmiirMrCd/kritpoftttran/i. 
11 L    DireiudicatdflugtnmUtutimt'  gere}  4sp 

igere'  4Si  XXI.     Anprtlitt' £cclpopttranJigere}ibtd. 

IV*      AntranfjdiotnterdufanuiBipaQu,  XXII.   Anjfpuitcutpe/tttrdnfi^m}  ibtd. 

MterofetnperfittmtrMBm?  4J*  .IXllL  jMtmmtytitimgmtmiimitfii- 
7.        JmtrM/ilfiofitgratutra?     tbid,  fttmim      ^di^tmm  ftfint 

V 1.       Antranfafliofitnudumpailu?  4S)  Tr.tnft^^net  460 

VIU     Antranfiiiliofitconrraitmnomina-  XXIV,  ,Anpaterderebmfibtfam,tranfi^t 
tmvtlinnomtnatmf         414^.  f^^-  ^ 

VllL   JmtrM/dOhfitcmtrdhiti    iM.  XXV,  .difptittrdtdttt^fiuimmmpttt»- 

IX,  Qtiomodofiattranfaliio?        ibid.  da^pofiktrmfyttt}  462 

X,  AnfiripturAodtrMfit&ianmrequi.  ^.XVh  .AnrafaUm pofiitdefeudofmedomt- 

raturj  ^jj  .  .mcortfei^tranfigere?  463 

XL  Antrm^iSaitautdArtripofitt^ib,  XXVlLAndldiUa  fiatm  qua/iitne  pofiit 
XIL     dMtrtt^iSiomnollucelebratantQH  rranfigi}  464 

adhibenda  fint  lumma  ?      ibid.  XXVl  ILAn fuper  caufa  monafiinfiMtt fit  li- 

XIII.  Anrr.:facl.pofiitdiefiftQceUbr4ri?iit.      "  •       ifttattan/a£lto}  dtuL 

XIV.  Ancorporeigerpofiittr^^ti.4s6  XXIX.  Anfiptrtmfit  &  etntrontifiimS' 
XV*     .Jnmntm&fardmptfiint  trto^.  '  tttmttuAUiktnttranfigere}  465 

geref                     ibtdem.  XXX.    Anfuptr  reinditntsf^  trnnfypi 

XV  L    Anpn^^fmttiatrtfofiittranfige.  466 

ri^                  .     Hid.  XXXI  Jbndtttntrtntrfm  ttftdmtnttnkB- 

XV.  lti  Afi^minor  fint  tmntm  fim pifit  ttntdtnmAtmifiifmifiit  4d? 

tranfigtre  ?  4^7  XXXIL  /tt  index fententiAm  ferripcfiit ,  tion 

XV UL  j^mtdtprtmtttrttnommttrafi-  infi>eclii tefiametitiverbtt}  tbtd. 

l»m i  tbidem.   XXXllLAtt  mfpeattm  teftmtnti  pofiit  rt- 

XIX,    Anfttcmnttrr^riSnm&limits-  mmtiiur»  4di 

XXXlV.Am 
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XIVL 
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m^mfoailth,  tran^geretitrM 
mpttfMmmf  ^$7 
^ltitfaited^tslutrmmM,  & 

XLVIL  An  de  criKtimi/.pan.uit  ^nrwhi mtt' 
tiUtmu,  a- juJli^.^t!onu  luLen- 


JXXVUl  OhqnamrMionemnoliceattraJt'  .XLViU QudredejUbduri§Bmlkuttr4l^ 
gere  de .4i$mmtM.in  tefimentt  nere}  492 

rtitSn}  .^70  XLIX. 

:XXXlX.Amtrmi/kt^kBnittt4tASmmtujk- 

turuvdltnt^  .472 
Ande  fumru  alimetif  trajigatur  au- 
.ttraatt  co^ramijkru  itrburti47i 


An  deaduiterie  lutatgratu  (y  dona- 

At0lf4f4Ulfct}  4ff 

An  de fiupro  lueat  iran/igere?  4 
Quinamfit  e^e^Ius  rranfiRionu  fu- 
ftrtnminecapuaUi  4^7 
XLL    J»  uknt^nrmnted^ufikjinms-  HL  Jt»d»crinnnApnbBekmii.t^M&. 


XL 


L. 
LL 


.XHL 


XLUL 


rurcondaioEecleJia}        474  LtlL 
.An  defururii  alimtntu ,  in  tejiameto 
.r^ak»tt4ifaaiofitpr9bi^4}47S  LIV, 


LV. 

LVl. 
LVIL 


Hthcita?  47 1 

XLIV,  Anftrtf^litigatoThMnverhalterutri 
dnMaxMt.&tmtrafa&ufitper- 

:XL  V,    An  de  crinunt  capkdfinm  fHnantt, 


imttanfacittJitBduf  49$ 

An  dt  rton-  tjpitalib  mmnib.  donSuS 

ammo  &gratup4ctjctlutati'4 
.An  de  criamtbm  priuatu  Mcita  Jit 
ttm^iti  S9§ 
Anjupercriminentn-capitab  trm^ 
igentts  mfttlfum  imidjnt?  soi 
Adquanaejcttadaturtrafaili»}  joj 
^qmlmtm^  trm^UUtn^iimU- 
tut}  s«4 


fed ttiam poR criminit  dtnnntia'  LVULAn fentttia & tranfa^io,  ex falfts m- 
mnemtjr-rtift^nietmtmftr'  prnmtntitfattareftindipo^mtiiof 

AESOLVTIO  DISPVTA. 
T  i  O  N  1  5  V  1  L 

TRANSAGTIONIBHrS, 

1 H  E  il S  h 

Refolutio. 


UttraA. 
Qux.1. 


Ran06Honis  nomen,  cum 
in  iuic,cumapud  probacos 

  ^  ^  ladnot  &ucipivti6S  <hiplici 

tri^fiSit-  ngmfican  apiciur:  vno 

fiw  Htme  xvr*f  rvn^  latilnme  pro  quacnnq;  ne- 
acct^-  gotii  compofitione,c6fc6hone,  termina- 
IM*^     uone,  fimdonc>  ica  vt  cranfigerc  idcm  kt 


quod  negotium  conficere,expedire,  fini- 
re  &faccrcsvc  nuliuuinpbusiic  negotiuin^ 
iicapudCieeronemui  OrAt.prtQuinAn 
fmmmfi^karttm  tJ^immitn^im^ 
trouerfimijVideretttrvtquamprimu  cum  mt- 
kftiattta  tranfgeretur,  £c  in  Orai.^ro  S.Rt- 
ftk>  negodum  crafigere  pro  finiie,  confi- 

Lll  ceie> 
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ccfc.Ircmcj,  in  ffrJt.proRofdoJComtudMC- 
gouum  pcr  uuncuuii  uauUgetc 
.  EodeiB^fnodoiiivkiiwrisnoftrihoc 
^rbnmG^»Cttr,vccumdicicur  iitemtraf 
igtreftr  iuiittrandum  pro  lirtm  fiiiirciure- 
iurando  /  $ttu  rti 4. 6.Jj'. dt  rei  vtnd.  Viide  iul^ 
iuraudum  ipeacm  craniat^nis  habece 
dicicur  isUjL&sufJtimmt, 

lca  eciam  lcgicima  ccmporacran(a(5ba, 
pro  finitis  dicuncur  in  l.iS.ff  Jec/olomMioJEi 
icag?neraiicer,  vLdixi,  nomcn  traniadio- 
nisjtam  in  iure,  quam.  emaiusnoftrum 
capiiiidubicarvun  ell. 

Et  crcncrnlan  !unc  verbitranfadlionis 
ngnihcacioncm,exiRimo  iatis  pcrlpicuc 
probariectamfu^  &Lfcq;i foMverm.fi- 
gnificat.vbi  in  h^c  verba  turifconililri  lcri- 
bunr :  Tranfifla  finitjve  int^Uigere  dtbentus 
Kon  folum  dtqtulm  controuerfia  fuit,fid  et- 
iAmqHefintcomreuerfiAfuMfoJfeJfdi  vtfuat 
imkeifetnimMt*,  ttm^tSaim  cn^fitdlm- 
ttmporis filtntie^ fimtd. 
Qujhus  verbis  ca,qu?  iudicio  flmr  ter- 
minata&longi  tcmporis  filcniio  fimta, 
expce(fedi€tmtu»iBuifida,  vnde  ieooi- 
curinfidlabiliter,  cian^onis  (i^nibcv 
tionem  adeo  btc  patcrc,  vt  fub  le  etiam 
lententiamuuiicis  i5:  prxicripciones  can- 
quam  (pcdcs,cuinple<ibuur. 

Non  (anc  dciimt,  qui  in  contrariam 
fcn  rc;  1 1  iam  d  i  fccdan  r ,  :irque  CTjn(ad'ionis 
gcner.^.lci;]  ilbmlir;nihcationcm  cx  prx- 
diilis  duabus  lcgibusprobarinonpolle, 
ieiity.concendanc,qi]oseciam  /equi  vide- 
mr  noftcrautor ;  vernm  quam  iongeiftfa 
Tcricatc  aberrcnt  oftcadija  trslim.  mt$de 
manJuS.ci.q.i.  vbi  vidc 

bi^>ecialiQii&  propcaa  (ignificitione 
zranfadbtonis  nomcn  i^ntficacdecifione 
leidubix  liri(\e  inccfrat,  necdtini  finirx 
dettMfiill.  atque  in  hoc  lignihcatu, 
lA0ir&pi!nciitiinloco,acdpicuc  Ecicaaccepca 
Quxr.z.  dcfinimrabauchoceiiolboi^rvAlMfWi. 
An  trafi-  mtnandafa^tonongratuit* 

fit d€  Hinc colligicur  traniadioncm  femper 
■tAWifdfcdcfe  dubiauucnimin  d  Ls.^.de  tranj: 
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nH.  Vipianus :  Quitrmfigtt quafidertdubbt 
&btei)uerti^t  ne^na4tr4iififft,ies  autem 
4iri>iaho€]ooononfi>huaca.didcur,  dc 
muliseftiaiDmota}  (edeciam'  de  qna  Ua 
hituramcruirur:ita  vr  rimor  quoqae  & 
metusiiciscranlacbom  locum  hcaXtUi, 
C9d>detrMfii&,  Qtmstefrefvm  tmttfneart 
ttmdtktr^kmttrm^fit&iimttttmik 
ftcuniamettedtbtreumifftt&finuUafuifet 
qttaftto  hereditatii,  tamen  propttr  Ti  v  orem 
iitii  tranJaStone  tnttrfofitafecunid  reSecmt* 
tdhtteSigm». 

Ncc  obdac  quod  in  hac  Lz.  VtAcin 
Cod.  de  tranfdhon.  tranlaflio  proponiair 
dc  rc  certa  clle  fada :  nam  lAie  ui  lod» 
perremcertamnon  fignificacur  rcs  non 
licigiola ,  &  de  quanulk{tcdid>itano,nec 
lis  clic  poilit ,  (ed  denotar  rcm  vn.un  de- 
ftniram&detarminatcm ,  de  qiia  tameii. 
vci  lam  iic,  vel  efie  ^odit  concroucr(ia.| 

Necexfflimo  hicaiidiendu  efle  Fian- 
d(cum  Hocomannom  in  lg.11.  diftiiK- 
giicTicem ,  vt  ftipulatio  proccdar  de  re  iu- 
djcaca,  adcoquc  ccica  6c  mdubicaca ,  fi  ac- 
ccpcilatibneanr-aqmliana  ftipdacionefiiF*' 
(fbafucTic  leg.ji  Codic.de  tran/iSim  Noa 
verc)  fi  craiifadio  ik  £i^.pcr  padimii 
conucncum. 

Eicnim  omnis  cnnfiAio.eftdcredi»- 
hiaj8cUteincemd.l.t.&lM  jf.detrmifi3t 
(lue  fiat  pcr  Aquilianam  ftipulationenv 
(iuc  pcr  padurn  conucntum. 

Acccdit huic (iiiodindi£i.itg-}j  apcrte 
lmpp.cdcdbttnt,po(lcem«i^aum 
(Iri  rranfi^eftMCflexiftaigenecaliSttiec 
diilinguit.vtnim  pa^o  convento,an  veri^t 
aquiliana  (bpulacionc  traniadiofic^idbu 
Necreft^antur  qmcquam  verbai--£. 
i.z.nam  panicula^f  non  condidonem,(ed 
cau/?im&r  rationem  df rotat ,  vt  idcm  fi- 
guiHcct,quod  Qv^i  A,prout  haccpanicu- 
laan  IvRfi  nonrar6capituc,vcin/.yifffii«.' 
g,4tvfkcaf  &itfiirf.UNmftiumfdeacqimr, 
domin.  L  l  i,ftikfJtverktUigm.L4  fr.fJr 
in  lir  itir.  plura  qiuead  {TOpolinim  pcrci' 
ncju.vuw  m  d.txer(it.  u 
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t^odrca  cx  his  con(bt,cran(adlionem 
efCc  dc  re  dubiaaclicc  inccrta,  necdum  fi- 
nica,  quandocanquecandem  fucrici^t^j 
fiue  nudo  paQo ,  Cue  per  Aquilibnain  fti- 
piilanonem. 

Hinc  Autor  nofto:  rranUctioncm  a  pa- 
dtonudoita  diiccrni  opinatur,  quudilla 
ficdete  dubiai  hoc  ver6  non  Cnte  de  du- 
l^a^feupardeteoena  &ijidubitata:in 
quam  {cntcnciam  mouctur  /.  /.  detranfa^. 
ix\  qua  lCcus  aic:  tranfigtt  quaft  dereda- 
UM&^mcmMnequefiHitdtranfigit  qW9^ 
i^^ifiiturdondtitttkcMi/k ,  remctrum& 
mdubttatam  liberalttate  remitTit. 

Cui  addi  ha:c  raciopotcft,  quodgra- 
cuicalitis  remifllo  dilertc  appetletur  dma- 
riiiniarenoftco  liACirdbflMT.  U,i*if.f^- 
ni,tk,  AcdonaCioipaAopInrinnund£> 
fcrr. 

Qujn  &  »lla  ratione  moucri  vidct  quod 
pafhunnodumfitonuiisdatioitis  ant&- 
fticzpers,pctitor  autcm,qailitipadofe- 
nandac,  faciat  aliquid:cum  rentuiciaieli- 
tijcaiidemqi  renucteie,iit  facere. 

Cciecunk  qcK>innitts  Autori  (nb(cri> 
'bammoueorinprimis  lilOdetranfi&.v- 
bi  Interpp.TMfl/^wf  aiunt ,  &pattfitfuper 
criminecapitah  prohibitumnoneJle.  Ex^uo 
darepacerdc,  iu^riiceincena,  crinunis 
videncetcapicalis  accwfilione,  licerepa- 
ci(ci,icemq;  padione  de  iisdem  fieri  pof- 
ic,dequib.  &crania(flio  cclebrari  potcft: 
Acfaaecficriiblumpoceftde  rc  duoia»  fe- 

Snicur  ibq^edam  padhunfieripofledere 
ubia&liteincercit&qnodvaieacpadio 
nc:^aturdc  crirrHnibus  priaatis ,  apcrrc 
lCtus  ceftatur  in  L4'S'&  ^'Jf  ^  bktqm  tut. 

Sic  valec  p^i^nm  ne  pco  mdicari  vcl  in- 
cenfarurn  acdiam  agatur  L  7.  §.  i^.ff.dtfidt, 
lcem  nc  depofiti  agacur  §.ts.e»d.L7. 

t^u^  omnia  acq;  Ilngula  dcmonibranc, 
paftcnnnuduralcde  rednbiaficri  poile» 
ncc  proindc  perpccuam  hanc  cllc  difTcre- 
riam  pa6li&tran(a6bonis,c]uod  hcc  fit  de 
ce  dubia,i(hidver6  de  rc  ccru  &:uidubita- 


ritTi  Tii8  $  r  f  r.  '  j^jj* 

ra.Quaproptcri(Ia  cxifHmodilccrni  rral- 
adioncapa(:i^o,c{>tranlachonou  iblu  iiac 
de  re  incerta  8c  Iice  uondum  finita  t  t.ff,df 
ni^fdl.&L2.  Ceoi.  tir,(edmam  cp  fiatali- 
quo  viciiTim  dato,  rercn^o  vcl  promiflo  L 
38.  C. de  tranfail.ht  pa(tlu  in  n  u  J 1 1  m  ^  c r 1 1 , vt 
di(thimcft,iiatderedubu,  non  unicji  tit 
aliqnodaco  vel  cetento,  qniaalioqmn  pa- 
&umnoiie(rer. 

Harc  proindc  duo  rran(a(5bonis  nccc(^ 
(aria&:ellencialiarequiliu,iimuliuntb»  / 
diicemttm  paftum  midum  \  ttaniaAo- 
nciakenitmmveroiftorura  (blum  di^ 
rcnriam  inrcr  pafla  flctraniaftioncsnott 
confkuuit. 

Ethoc  eciom  velle  vidcturlCcusind^ 
Li.ffJetrM/id.damaiZy  cum ,  quicranfi- 
gictdc  redubia  &  inccccaccan(igerc:illum 
verc) ,  qui  pacifcicur  ,  rem  indubitatara 
gratuito  remirrr.rc  :  quibus  verbis  dunc 
expnmuncur  oadi  noca: ,  qmbus  iimul 
iundis  atcanbftioncdilbecnacur,  quod 
ncmpc  prim6  paAumfiat  de  re  cena: 
(ccundo  quod  fiac  graris  ;  fed  dc  his 
plura  dui  ui  traicl.  de  trsnf4&.  cof.  i. 
f.4' 

PocTo  cnm  cianfiiAio  ficdc  cednbiadc  £ir.C 

cerminanda,  (equitur  inde,quodderein*  Qitj. 
dicata     faitentia  iudids  determinata,  DereiB' 
tranfa^o  ticri&  cckbrarincqueac,(iqui-  dicMd 
demresiiidicacacertaeft£i;j^r*fMiEc  fiuum 
ceiudicaca  ialis  finicuraccerminatur»vc  Hcttt . 
rcftauuri&rurfus  in  c^troucrfiamrcuo-  tranfiffh 
cari nequeat L2.C.  dereuid.  Id  quod ctum  rci 
Imppan  1 32.Cde  trmfkSk.  exprcde  &cen- 
cnrjwm  fuper  fndicaco  ftulltatcafigi ,  11&  ■ 
eirc  opinionis  inccrcac  aiunt. 

Scd  ^  Vlpianus  in  /.  xx,.  %.  1  ff.de condi^. 
iiii/ri).cranladionc,  decemdicaufiidain, 

Hoc  tamen  ita  venmi,  fi  fencentia  pec 
appeIIacionemnoniueric(ufpen(a:  aiio- 
quin  f\  a  (cnrentiaappeliatuiTi  fucrit ,  tnT- 
adio  locum  habet  j  iun.  Vipian.  in  L7.Pr. 
ff.dt  traffd&.Bjpofirfm4kdtMtriflUt.met, 

LU  X  fiof- 
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quo<)ue  Cc(k  tci  habet :  nam  paduinde 
re  cena,({auitocunque  pcecio  fieri  poile, 
luculemerprobati.^.$^./i!ri&ir ,  ^utnoe. 
mfamu  Idcnique  relucet  cx  l  i.ff.  deC<t- 
Utmn,  ScLSjf  dtUirtfifii.  vbi  nominatim 
atque  cxprcHe  in  filcicaufisprohibcrur 
cum  delatonbus  prccio  paciici.Hx  qiio  i*c- 
quitur,quod  aliis  dc  cau(is,quam  fi(ci,pa- 
<iio  prcdo  fieri  poQK.ar^Lj  pr.ff.de  tudic. 
Et  quod  padhun  poilit  cilc  non  gratui- 
cum,patcicit  cx  L       ^f.ff.  de  pdd.  Ncc 
tciragarurquicquam  /  uff.de  tr*nfait.Nw\ 
ibi  non  dc  quouis  a£»iKir  pado,  ied  de  pa- 
ftodoiuticnis  cau(a  fado  ;  diftuickio  (1- 
qnidemnonpoft  verbum  pMtfcttur  ,  (ed 
poft  verba  domtitnu  cauft  poni  dcbct, 
quaiiita  icripfiirct  lunsconiultus  : 
qui  donMtonu  C4u/apacifeitur ,  ltberaltt*tere 
tertatn&  indubttatam  remtttere.Eienim  (i- 
nedubio  propofitu  fuit  \QzotndJ.t.  dif- 
fcrcntiam  proponere  non  cuiuiuis  pa<ili 
6:ttan(a(^nis,(ed  traniadlionis  &  padh 
duntoxat  doiutioniscauiamiti :  &  quod 
hjcc  iit  adxniuunda  intcrpretatto ,  pr  obac 
rundamcntapauio  lupnadduda,  quibus 
iiquidf^probatumcil,  pa£tum  quoddain 
crum  non  gratuitum  cllc  pollc. 

PrfdittaigiturditFcrctia  tranfadione 
dilccrnirnDnaquouispac^o  .  (cdapacko 
duntaxat  gratuiro,h.c.dciiaiis  caula  iniro. 
Qu<5.  MoncrporroAutornoftcr  tranJadbo- 
An  traf-  nem  tunc  c(Ie  padtum  quando  In  nudi 
t^ioftt  placin  finibus  pcrfiftir ,  arquc  de  dando 
Kvdtni    deque  rcmittcnda  iite  concipinir. 

n?  Et^uidem  fateor,vtvicro  profitcor,ab- 
udcficcoucnnoncmde  dando  vtresdu- 
biarcmittatur,aliuddanoncm  ,  &:aliud 
rurfus  padum  de  remittcda  lue,  aliud  fa- 
diim  remittentis.  Vcrum  iliud  mimmc 
coccdendum  cxiftimo  ,quod  ilatuitur  pa- 
(kwm  illud  dc  dando  aliquo,  vt  a  Ht&diice- 
datur,cllc  traniatlionem :  quod  enim  pa- 
dkum  iftud  dabo  vta  litedifcedas ;  Mcmd^ce- 
dajnaltteyVtdes,non  (ittran(actio  dicenda 
Ais  rationibus  probarur.  i.  Quia  omnis 
ttTiin(i\£tie  htem  finitjucc  minorem  auco-  - 
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ritatem  habct,qnam  rts  iudicata/.  nonmt- 
nmm.io.C.detranfait.hit\,  fiadio  hxc  da- 
bo  vt  a  Ute  ^fteiai,d)fcedam  k  liie  rt  des ,  non 

finitlitc^nccipio  lurc,  ncc  cpccxceptio- 
nis:  nonip(o  iuic ,  quod  ccrtiim  cft 6i  cx- 
pcditum,quandoqukic  i(ta  dcinu  tranl.i- 
elio  iplo  iurc  htcm  hnu  (J<c  at.tioncm  pcr- 
imit,quar  fit  vcl  p  acccptionc  iimplicc,vcl 
icr  Aquilianam  (bpulationem.  Nec  rinit 
itcmhuiulmodi  pacl:ioopc  cxccptionis, 
quiateuscontraadtorcm,  qui  traniadio- 
nis  nomine  nihil  adhuc  quicqua  acccpit , 
cxcipicns,rcplicationc  rcpellicur  l.iS.C.de 
traytfail.^oXo  quippe  Fiicit  reu5,c6ucntio- 
ncmproleallcgans  ,  quam  tamcnluacx 
partc  nondum  complcuit  ar^.  f.  lulianiu.ij. 
§.  offerri.ff.de ail.  empt.  L  Itetu quaro  §.  tnttr 
locA'ortm.ff.locati. 

Etvt  fortaiTis  rcus,quandiu  paratuscft 
ea,dequibus,ti"an(actionis  nomine  dan- 
dis,conuenit,pra:ftare,poIIitadorcmcX' 
ccptione  padi  rcmouere  /.  ii.  C.  de  paii. 
quiataincnexccptio  hic  rcporaiis  ci\Sc 
adorcm  ioluad  tcmpus  rcmouet,a£lio 
nenr  vcro  non  perimit ,  idcirco  ncc  litcm 
finire  ,  nccpattumi(Vud  proprierranla- 
dtioappellari  potcft. 

Qupd  fi  vcro  poftca  reus  padum  ad- 
implcat  &:id,quod  prius  promi(erat,pr^- 
ftctjtura  bbqihdcm  finitacft,&tr.an(artio 
fadtaintcUigitur ,  verumnonexeotem- 
porc,quo  padhointcrpofirafnitjledquo 
coplementij  rubfecutum  eft  L4s.ff.de  pa&. 

Cui  rationi  &  ifta  acccdit,quod  ex  con- 
ucntionc  dabo.vt  a  Ittedifcedai  nnlla  nafca- 
tur  adtio ,  id  quod  dillcntientcs  vltralar- 
giuntur:  atqui  ex  iraniadlionefemper  na- 
XcixnxiGtLoLS.L^fC.  detranfaH.  c\xm  eius' 
non  minor  firautoritas ,  qium  rei  iudica- 
tx  /  non  minorem.C.detranJact.  Vndc  adbo ' 
iudicari  perpetuo  nafcitut.  Concludendu 
igiturexhisvidetur ,  padhim  iitud  ,  quo  * 
conucnit,vt  aliquo  dato  h Jite  diicedatur, 
non  c(Ie  tr3nfa<^onem,fed  padum  poti- 
us  dc  ttanfigendo. 

Hocdeniqj  luculencK&me  probacL;JE.> 
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C.detran/dS.  vbipa6hxiT»  hocdifccdama  &:rerpedlu  illius  duplicem  (brriri  confi-» 
litc  vt aliquidcics,vel dabo aliquid  yt a lice  dcrationcm.  Negorium  fiquidcm  prius 
difcedas  jexpreiTe  opponitur  trantadioni  litcmque  finit  L  i6.Q,de  tranfnH.  Deindc 
per  particulam aducrGriuam.  Qua:  rcum  adori  obiigat  ad  id  quod  trati/a- 
oppofirio  iatis  arguit  ,  quodpai^umdc  ttioJiis  nominc  promidt ,  prarlbndum: 
tranligcndojdeque  litercmKtcnda,non  rarioncpnonsconfider3Curvtdiftra<fhis, 

lit.G,     fitrrajifuaio.  Cum igitur  conftcr  tranl-   arqueeorcfjjcdhi  cotradhiiopponitur/» 

Qu. 

7'  adrione  fenaperclle conrradum,<juiri-  /./.^.j.jflrf^^rffl.Refpedlu veropofterioris 
Antranj-  porro  ,  vtrum  l\t  contra(3us  nomi-  tranfidio  non  opponitur  contra€hii;  tcd 
adiojit  Q^iiiaxas  ,  an  vcro  innominatus  ?  Et  hmcindecontrathismiuredicitut.Qup- 
(mtror-  j,^,jornijutum  ciTc  contr.idum  placet  circa  cum  diucrlo  rcfpcdu  dicatur  con- 
dusnO'  Autorinoftrojquxfcntenria  communis  tratlus&diftradus  tran(adio  ,  dici non 
mmatm,  ^^^^^  gft^  l^^m  cx  tranfadione  nalci  poteft  dc  eodem  fubicdo  concraria  c- 
anvtro  pr3|,jcnptisverbisachoncm/. rf.c^^/.C.</e  nunciari. 
mnomt-  ^j^^^j^^  At  quar  conuenrio  hancadio- 

ncmptoducit.illacftcoiuradus  innomi-         KE  S  0  LV  T  lO    TUE  S  IS 
natus  l.i.Li.  &L3.  ff.de prtfcript^verb.  Stcmdd. 

Confirmat  eandcm  (cntcntiam  &  ha.*c 
carioquod  tranfadio  m  nomine  fui  gc-    T^R.inladioncm  duplici  fieri  modo, 
ncrisperfiftacncc  inlpccificumnomen      1  padoc6u^to,autacceptilarione,eaq-,  « 
tranlcati  quandoquidcrranladionisno-    vclfimplici  ,  vcl  Aquiliana  ftipularione,  oa^^n^. 
mcngencralcdfe,nccfoli  huic  conuen-    Autorcft  Vlpianus  tn  L2.ff.de trdnfail.vhi  ^fi^f 
rioni.quadcagimus ,  conuenire,ftiprain    Tranfa^lunhMyacciperetjuitpoteJInonftlum  ^^^n/i- 
lumine  huius  thcfis  oftcndimus.  Cui  c5-   fi Aquiltana fttpuUtto fuerit  fubttda ,  fed  etfi  ^^^? 
(equens  eft  tranladionem  no  clTc  nomi-    pa^ium  «muentum futrtt fadum 
natum  fcd  innominatii  contradu.  Quan-         Pado  conuento  tranladio  fada  dici- 
doquidc  ifte  contradus  dicitur  innomi-  tur,quand«,aliquoconccpro,vclretcnto 
nitue,  quigcncrisfuinomcnrctinetnec    alirequis  recedereproniifit.  Acccptila- 
{pccihcum  ac  proprium  nomcn  alliimit  L    tione  vcro.ci^m  quis,  accc|>to  ahquo ,  vcl 
j.ff.depaS.  Ecquamuis  contrariaopinio    rctcnto  itaahtedi(cedir,vrobligarioncm 
admodumfpcciofisac  probabihb.  ratio-  acceptoadoriferat,vclfimpliciacceptio- 
nibus  nitatur,illis  tamcn  a me  fatisfadum    larioiicvel  Aquilana  ftipuurione  :  aut  vt 
t.xi^\ix\otndtTAct.dctrAnfaQ.c.i.exerctt.j.      acccprilatione  obhgarioncm,nulloaccc- 
'  g       llludextraomnemcontroucrfiampo*  pto,  velretcntotoneret ;  fcdhactamcn 
^Mtraf'  ^'^"'"'■^^  '  qnodtranfadicmediantefti-    condirioncvtviciflim quiddciuraut fiat. 

\iofit  P"'^^'°"^  fada,conrradus  fit,  &:  quidcm       Ec  huius  tTanfadionis,p  acceptilatione 
^contra-  "O'""^^"^^""^"*^^  :  idquodhautob-   vel  Aquilianam  ftipularioncmfodac,  frc- 
fcurcarguit/.At^  Aj5.C.<^fr*<«/45.  quentiffimaeftmentio  in  lcgibus  noftris 

Nec  obeft  quod  rrafadio  fit  diftradus  vt  m  L4.t  is.Lsi.Cderran/a£l. 
Li»j&L6.  C.  detranfall.\t  ciux  hrcm  finiar,  Ncc  pamm  intcrcft.vrrum  pado  con- 
adioncm  exringuat  &  obligationcmdi-  uento,anvero  pcracceptilarioncm  fitfa- 
ftcahct ,  non  minus  atque  fentcnria  ,  feu  da tran(adho ,  quoniam  hoc  cafu  omnis 
res  iudicata-Contradus  vero  &  diftradus  agedi  via  pricluditur,  extinda  pcnitus  ac 
itafinr  conrr.nria,  vtde  codem  prardicari  fublataadionepacccprilarionei./.  32.  C. 
non  poflint :  obfcruandum  quippc  cft,  de  tranfad»  At  pado  conuento  prior  a- 
craakdio  nc  duplicem  lubcre  cncdum,   dio  non  pbnc  perimitur ,  (cd  ad  eam  cli- 

dendara 
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'^ndam  {oKim  exceptio  padi  conucmi  dum  omnibusq,  parnb.  abfblmu  rucnc> 

duus:  vndc ,  cranladioncpcracccptiU-  campa£talblcantc6cradjb.atq, negctns-, 

tionem  6aa,Us  dedfii  *  amplius  non  po-  quih.apponiitar fbmiS  ^xelz  ^.s-ff.^f p*» 
leftinflauiari » eciamfi  tkeemmiaStiam      Infbpecadfonmun  tianfidionis  nihil 

non  parucric :  ac  pado  conucnco  fafta  intereft,vcrumincerdiu,anvcronoducc-  >cH;"' 

tranladionc  ,  lislopita  dcnuorcftaurari  iebrctur,hocdilccteexprcirumeft  mLio.  ^J^^f' 

poccft,llalcef  tcania^ni  non  paccat;  k  CJktnmfigt.  diimiiatbi reiccibicar :  Mrr  ^j"" 

j>#iiwgJlji.Gigi»i«i(Sg.Donfir<rfl4  ■■.  emmddrefiindemhmfaaMmfi^firk^niht  ^j" 

j.C.de  rr^nfiUl.  fiiumUhordtioSitmtercfft/fepfopoinf ,  cum  '^^'fv' 

S.-d  vaocunque  modo  fiat  tranlacStio,  nuUum  rempiu  fant,  mentu  maiortt  vigintiJ^ 

iiue  pcr  padum  conuentum ,  liuc pcr  ac-  ijumqut atuiis  ctnfen^im  rcpuiiet. 
ce|Kibctoaem  >  (emperneeelKimeftpco      Sedvccmnadlubenda(intlumim ,  ica  QU.LZ 

Kos cemifEone  aliquid  vidflim  dah  auc  vtiis non adhibici&,cran(a£lio flcinacilis.^  ArttrMif 

pracftari,cum  ficpa<^ionongratuica/./.j^  latis^cxpedicum  non  videtur^NonN^alere  alttom 

ietranfdQ»  id quodapcrte  caucum  eft  tn k  cran^attionem,ftacuit  Acciufius ,  mocus  noUu 

ACifrfnii^.  inquaprojponicormacec  tcnali%.t6,ffjknmr.injpic.  shxW^^imm  ett^MtM 

camaducr(a  pane  ita trankgille ,  vt  parce  in  conclaui,in  quo muher  qux  prxgnans  adhtbeth 

bonocum falcipercc ,  S< a litc  difccdcrcc.  dicicur ,  vulc  ariaad  minimttmuiminacia  du (snt 

EtiffA^^j.C.  ^rrr4ff/u</.  diciturtranlactia,  adhiheri.  iMHWui 
nuiJodato,velreienco,velpcomiiIb',  mi-      Sedmaleexeotejrca  collrgit  Accurfr- 

aimc  procedece.  us,himinaquoquc  in  tranfadionc,noifltf 

'°*     Adformamporrorianfadionis  mini-  cclebrAta,n?ccllarioclIeadhibcda,  lic,vt 

mcfcriptuT.iiiciideratur  :  nam ilc  Impp.  iniiriIisliccranlacl:io,fiillanonfucrintad"- 

Diodec.& }^Uxini.ml.i.i.C.dt trAnfit(i.}itu&  hibua : n.im  cur tttd.^.  lo.  adhibcndallnc 

'^'H-  4fiii^iSMiincjmunt,ftil§m/nm^  himina,tacionemrexponicVlpianin)liaiic 

wonem  nniBts,frsfi:itumtercedettttvdmH>tr4nft-  videlicet ,  ne tncenebxisaUenusnarcu»' 

nqiurMr'  ffjg  imerpofitu  cU^hancfi! uarictnucntt.  Ec  tn  fubiiciacur  ve!  (apponatur,cum  ad  nuiuf- 

/y7«C.</ryW./)^rM'it.luftin.apcrceccilatur,  modjtiraudemcenebrz  nntaptiores:quae 

adpecfedionemtcania^nis     curam  catio  in  tcan(adione  defidt ,  vt  qu^e  ime 

iiimieq!uici  CituijiitusMt  nnfyi&mm  vtl  v!lafruudccclcbtaripo(Sr,eiiamintene- 

fmHiitjfionum,reldo}}J!i3numy<jUMmimdTi  bris.  Quod  li  ramcn  rcs,dc  quarranfic^i- 

tmeRnectjfarium  jdAtKnu  etutmatrasit,  vti  tur,ralis Sit ,  vt  in  ca  c.v  lunimum  dcfcdu 

^ii«rimetuttfiun^CMf£,qu4sr4iiHninfcrspii$  frausadhiberipoiIit,tuncadcran{adione 

ferifUemr:  trmifiaimMmetimf  fiminim'  quoq;  Uiratnadle nccei&cia»  cede fiatuir 

firutmnto  recipiconuenit ,  nonalittmres  fu-  Autor  noftcr. 

berefamtmui,nifitnftrumetuammiuiidum  re-       Adco  crinm  ad  rranfaftioncm  non rc- 

ttftafuhfiriptmtbM^e parttum  cottfirmdts  quiruur ccrtum  tcpus  vt  diequoqifcfto 

Qu.15. 

Jmt&t.  Q^bus-vecbis^fignjficanu>qaod  eacdebcari  quear,  cjnod  Gincicumeft  iuL^"  ''''"y 

adctan£M&iones>caccerosquecomsadus  /RlCu/trrr^^.vbidicdominicapaifHoncs  "^^"'fy 

nonexigaturfccipcuca  ,  nifiicaplacucrit,  confcnc,  rrar;fa£Uones  loqui  Chiiftiani  J*"^' 

coptrahcncibus  &  traaii^cnntous  vt  con-  lubcncur.llk  fiquidcm  ncgocia  (olu  pcc-  v**?* 

ondnscianfiAioneinibipcufiuncedige-  a^^eb.faiatisprotubenmr,quca;dftce-"''^ 

retur .-namhoc  fiUom  caiait»Bccellarii  picum iudicii  Ipedanch. e.  qwioncadhis 

cfTc  fcripcuram  ad  contradbum  vel  tranfa-  iudiciarii,  tranladtio  vero  adeo  non  pcrci- 

Ctionem  vt  validi  non  cenlcantur  priuf  netadiudicium,vtetiamiudicium  hniat;» 

^uam.lccipcuraiiue  inftcumcncumjpccfe-  Ucesqueac  conccoucr lias-ccmunct. 
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Cum  vcx&ad Utes  ropiendas.concro-  trMfi&U^iufaetfii  tilnniiudtagerunttkf 

uerfias  &uendM«CJtecminandas  (pe^bc  jtgriem/ikmmentkt  tmcorpwuftiutMU' 

trtm6^**i hQCjMtem fit  Chriftianis  ho-  qutrtudt  eRLi.DtgeJi.  <jui  tejlam  fde.pojfunt. 

minibusmaxirncdignu&chatnanClm-  mcntc  quippc  &  anmio  ccnleiumius, 

(banz  conucnicns.idcirco  tiiniuctioncm  non  corporc ;  ianc  li  mcns  inuaiitudinc 

die€cdomimcaceiebiaripol1emecicote-  corporisinfeAaeft,  vcquandoque  acci- 

ceptum  crt.  lurato  deniqj  & , poenaadie-  dit ,  locura  id  iiabet  quod  Vl]^ianus  icri- 

da,  fieri  polfc  tranladioncm  indubitatu  bit.confcntirc  non  pollc,  qailicoacenon 

cfl.arq,  euidencer  probant  texcus ab  Au-  potcft  LfitittU.ff.de  9ft.Uidt, 

tliore  addudi.dc  iuracitran£idioneeft  L  Mttcos»  fiirdos»iiemqtieab(ence5 ,  pa-  QS^ 

iftJCJetrMpiS»  decnin(a£tionequxpa;-  ciL  i  polle  dcmonftratum  quoquc  c(l  m -^" 

namliabecadiedamcftXli;jA/ iiffir.il  dijput.pr£(edenr.dep4ilu,\Ac\^,  hauc  cbfcu- 

i7.&4^o.eod.  rcdocetPaulusiii/,i.j^  de p*&,  Igitur&A'"*'* 

li»  R.           liqu.uii  cxpofitum  eft  qncnam  fic  hos  ccanfigere  poile  coniequens  eft :  (ed  f^^''^ 

fbrmaccanfik&iomsycsplkandumpoiro  cnmdttplexfictxan(aftio^fimplex,&qiuB^^A- 

ieqttiCttr/{llinamcxanfigeTepo(IInc ,  vcl  pcr  acccpcilationcm  acque  Aquilianam^*'*^ 

nonpofllnc.  Dchisvcrohancrej^ulatra-  lljpulacioncm fit/.2.D/^e/.iffr4i»/i5.  Id- 

6xtAsxx.otao\ictt4imitlU$trMfigtrelue4t,  circocommodemonct Autocncfter,id 

.qi^pMctfctperiaktkmfCsmaxmmSku  qooddidnmc^mntos,fitcdosi8tabfei- 

tiT.x  i  i.fent£nt.ret^iJP4mU,  Q^cexcus,CT-  tcs  cranfi^repafle  »  de  ea  accipicndum 

fi  banc  rcgulam  cxpreflis  vcrbis  non  con-  clfe  rraniadione.qua!  nudo  fir  paAo.non 

tmcacnec  dcpcriomscranfigencib.iedde  yero  quae  fitpcc  Aquiljanam  ibpulacio- 

rebus ,  fiipcr  auibustnnfieete  liceac»  &  nemipel  acceptilationem ,  (hpidari  Ikpit- 

.conoepcus:nuUuscamendm>ico,quin ve-  dcmabfcntcs fiurdl&nmtinpcohibentuc 

ri  rinnuni  fit  axioma ,  quod  ilHs  tranfigerc  in  Li.ff.de  verb.Oiligar. 

pcrmitutuf  ,  quibuspacifciconcedicur:  Pupiilum  quoquc  abfquc  mtoris  au-  Qu, 

pius  fiquidcm  cll  paciici  dc  rc  iiquidae-  tiioritacecraniigcrcpoile ,  ailerit  Aut  or,  ^^i^i/. 

andemque  pa6lo  remitrere,  quamdeie  icdjta,fiaperterem1iiam  meliocanfiKi-  Imfim 

non  hquida ,  htigiofa  &r  dubia tranfigeie  ac,  &  infiinte  fit  maior.  Sed hzc adecrio  jnnve 

arg.Li.ff.de tr.tnCzi}.  Li^  C.detratfAii.  Atqui  jnihivalde  fiiipcda  cft  ,  tranfadio  quip-^^f 

cui  iicct  quod  plus  cil ,  ei  nou  denegacur  pe  de  re  duntaxat  incerta  ,  dubia  &c  liti-  tranfi- 

i^uodminuseft/  tmMttdilL  Air.Qujm-  giofiifieri  poteft,  UffJurm^iSJJL  CtAt, / 

quamnonviGeueriaquitranfigercpoteft  .M</.fir.Igitur  conftacencm  jpoceft » anne 

cidcm  quoque  pacifci  pcrmicdnii: »  Vtin  pupillus  tranfigens  apcitc  fiiam  condi- 

iequencibusoAcndecur.  .cioncm.mciiorcm  rcddat :  lioc  enim  fi 

Qu.  14«    Qui  porro  padib  poflinc ,  oftenfiim  conftace^cercuro  vtique  fisret ,  anne  res, 

Ancor-  ^^pamtbj^.frMttlemideftiB.  Nul*  fiiperquananfigtmr  ,  ad  pupillumipe- 

^**jfr  JutTivcrodu'oiumcft,quincorporcxgcr,  dct.anminus.  Atquchuc  refi:rcndum 

modo  lana fucric .mencc , redc cranfigat i  elFc  illud  opinor,  quod luftinianus  de  hc- 

trmifi-   idquodpaipicue.6diantiulmpp.i11/U7.  rcditatcicnbit.quodcamadire  non  pod 

fCtdhJetnu^ld^  vbi  in  bacc  vccbareicxi-  fit  pupilius  abfqj  tutoris  atiriioritate,qua- 

.bnnc:  .:£mMi  mmteytiiet^m»  ctrptrt,  re-  uis  ei  iucro(afic,rtf.f.  demitk  tmtr» 

ife  trMtfi-^ere  tnanifeftum  efi ;  nec  pofiuUre  Qupcirca  fic  potius  ftaruendum  ccn- 

debuerM  imptebt  defider.opUeiu  refcimdt  Vd-  ieo^pupiiiumyeaam  infiuite  maioccm  no 

lettubik  ctrptri  aduerft  vetmmut§ :  m  bm  pofletnnfigece  fine  cucocis  audioriiaM^ 

m^fM  MMwimH^  tediitnnfiyri^fiiamcondiaonetncac 
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•tranfadhonc  meliorcin  reddidcrit,  obli-  tran/ailioncm  iuraum  in  intcgrum  fc- 
gari  cum  ad trafadione  feruandam:/.;.^^  (litutioiicqua  rcfcindatur.planc  non  in- 
deohHor.  tut.  Diuerfa  quippe  hxc  sut,pu-  digere vcrius  cft.  Id  fiquidcm  quod  iplb 
pillii  tranfigcrc  polle  nnc  tutoris  autori-  iure  nullum  cft ,  iurciurando  non  poccll: 
tatc&pupiUu  tranligcntc  obligarirprius  coniirmaii  Itg.  /.  C.  deUgtb.  vbi  pro  rcgu- 
iUud  fimplicitcr  &  indiftmdc  ncgatur,  la  traditur ,  quod  aitus ,  contra  Icgcs  ci- 
poftcriusvcrohacconditionccoccditur  uilcs  geftus,  iplb  iurc  inualidus  fic,  ac- 
fi  fiiam  conditioncm  meliorem  facut.  qucpro  infccto  habcanir,  quancumuis 
Sic  cnim  hereditatcm  adire  nonpo-  iufiurandumcoiitrattuj  accellcrit,  con- 
teft pupillus finc tutore ;  fedtanien,fide  firmanduiUus  caula,&:ratio  huiuspcr- 
fiwfto  adicrit ,  &  cxindc  locuplciior  ctfc-  fpicua  eft ,  quod  vidcbcet  iufiurandum 
^s  fit,valet  aditio  &  raca  hat  ctur.  non  dcbcat  cllc  vinculum  iniquitatis  » 

Quatenus  porro  paciici  liccac  pupillo  (ed  comitem  Iccum  habcrc  dcbcac  iufti- 
icemqueaduItominorivigintiquinq;an-  riam;  qua  lane  deftituicur  concratlus 
nis,exiis  liquere'puto,  quxtradita  hic-  contra  legum  prohibicionem  a  muioic 
tanz Ciipt.\di/p.prd(ed d( pacl.  tbeji initus;  fi;d  de  hoc  memini  quoquc  in 

QjLty.     QupddemuiorchocIocoalkiicTreu-    prxcedenti  difputationc  prollvc  adum 

4n  mmor  tlcrus  nofter ,  quod  videlicec  fine  consc-  hiiilc. 

fine curx-  Cn  curacoris  lui  craiigcrc  valcat  cx  /.  loi.ff.  Equidcm  non  obftant  Authent.  Sx- 
rore  fuo  Af^rr^.OW/^.idminimcadmittcdumiu-  (r4JHetapulferum,ScLi.C.fiaduer/mvendir, 
p9pt  pramcitacolocopcrlpicuc  ollcndimusi  nam  illi  duo  tcxcus  accipiedi  funcdcco- 
trAnfige-  etemmquod  minoris  cotracbiis  linecu-  tradlu  valido,initoaminorcvigintiquin 
Tt?        ratorc  luo,qucm  habct  tcmporc  contr.i-   que  annis ,  qui  vel  curarorem  no  habuic, 

dus,no  fiibiillat,  lcdiploiurcnullusfit,    vel  qui  habuit ,  Ccd  conlenfum  cius  noii 

haut  oblcurc  patct  cx  /.  3.  C.  dereiiitut  m  adhibuit. 

integr.  mtntr.  vnde  etiam  quod  hic  fubii-       Porro  tranfigcre  licct  non  tatum  fiio,  i^f^ 
citur,minorcmcxtralad;ionehuiulmo-   fedalicno  ctiam  nomine,  veluriprocu-Qji^jg^ 
di,  fine  curatoris  conlcnfu  inita.Iqfum  in    ratorio.  Sed  vt  hoc  caiii  tran(a<flio  fit  va-  Qu^,}^^ 
intcgrum  reftitui,vcrum  non  cllc,  plane    iida, requiritur  vt  fpccialc  habcat  man- procura - 
mihi  pcrfiufiun  habco ;  ita  quippc  con-    datum  dc  tranfigcndo :  hoc  quippe  dc-  f^,^ 
traikus  ab  illo ,  finc  curatorc  initus ,  im-    fiderat  Pontifex  in  C4p.  4.  de  pracurat.  in  fm^g 
probatur, vtdicaturnoneftcferuandus,   /ext.  dum  ita  icribit :  Procurator  quoque Hf  ff^^^ 
excmplo contra(fVus  proJigi , cuius  con-    abfque Jpecialt  mandato  iuramentum  deftt- /igafnjf 
tradum  conlUt  ita  inailidum  ellc ,  vt    re ,  tranfigert  vel pacifii  non peteji.  Idcm- 
nulla  pcnitus  rcfciflioncvcl  rcftitutione    que  in  Ug.  17.  S.fin.  dt  iurtm.  Paulus  fiari- 
indigcat.  Acceditquodibidcmoppona-  bit. 

tuircontradus,aminorccuratorcmnon  Cacterum,  etfi  vniucrlbrum bororu 
habentcmitu»,  eicontractui,quiiiiitus  procurator  fit,  non  tamen  tranfigere 
eftaminorecuratoredcftituto,atqucdc  potcft,  pntcrqium  li libcraipfiomniu 
hocdicatur  quod  pcrinintegru  reftitu-  Donoruadminiftr.itiofitpcrmilla;quod 
rioncm  rclcindatur; vndc  lcquitiir, vt  c6-  etiam  Ponrifex  m  d.  cap.4.  perfpicuc  fcri- 
fiftatoppofitio  ifta,  quod coiitradtus  ini-  bit :  rrocurafer,  inquiens,  abfine  ■ptctali 
tus  a  mmorcqui  curatorcm  habuit,  atq;  mandatuturamentumdifrre ,  tranftgtrt  vei 
fine  cius  confenfu  contraxit,  iplb  iurc  I it  pacifctnon pote/i ,  ni/iet  itanoruvtl  caufe ad-, 
nuilus ,  n  ;c demum  per  in  t  ntegrum  rc-  mint/Iratto  Ubcre fxt  conce/fa. 
ftiturioncm  rcfcmdatur.  Huic  quoquc       Lifupcr  quod  procurator  fiue  libcra 

Mmm  trjnii- 
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o aii%crc  non  poilit  >  emcicntcr  probar  dain,  uiuni  dc  rc  iUiquida&  controucr' 

C6o.jj\itpr»cur4Mr,^Vait!ivamUttogt-  Ciaanngerer 
nendimnxmtimi  etum  trdnfnStmm de^      £c  cjiunquain  nondefinc  texcas»qiiv 

adtndi i Aufa tif.erjtofiTintiU^tdeofifoHeii »,  bus (ij^nificari  vidtrtur quod prv)cur itori 

quimanuMitr ,  tTMjdittnm  rMam  m»lu-  vniucribnun  honoru  ecncraiircL  <Sc  in* 

tkfft nori pttfeeum reptOi tA^Hmuhn  extr-  diftinAc,  nuclibcr^uiuiabiiericadniinU 

cemAr.  ftcuianem,liuc  non  habueric,  alienatio* 

Et  ratio  hinMS  obfcura  non  eftji.rc  ne  bonoruin  &  tranfadionc  inicrdica* 

ftilicet ,  quod  craniattio  Ipccies litolie-  cur  \i.U^.ii.ff.4efr9(urMJ.7,^.i,ffM4iuA» 

nationis  A»;     C  dtrA.  miatr.  non^di^  «rfig^^igifcilUumenillcumGetdbu^priiif 

mmd  aUenueveio procuiatoKvniuenb-  dcatis,  conforancur,  de aliis  non  uoiluni 

n»ni  bciiorum  non  poicft  kg.      f.  de  incclligi  |iroaicaCOSibasniiLquiubet8ai 

gtocutator.  non  igicur  rranlv^t  cc  wili. c.  non  habuerint. 

AUam  vero  eile  rationcui  procuraco-       Equidcm  procuracori-Oelafis  inter^ 

ris  vniaeribrum  benonun  cum  iibeia,  «Hftiim cAmaGi&kmhlis.f.^BtrdmpA' 

probat  non  fblum  </.  cap.  4,depr$curar  ;;i  le^.  i.  §,  t.ff.  deoffic. prMurar  Cdjjr.  \  crun\ 

/fa;r.(edidffmquo4i  emncitcmodhuml-  cx  co  malc  intercur  quod  conUmiijcer 

modipcocuracor  paciia  pouic  Ane  ipe-  ^rocuracori  cum  Ubcra,  prinatiolicuius » 

oahtmndMVilig.it.&ii.fMpMAtfum'  nire  tfanfigendi-fic  interdidiun  :  tum 

tem  paci(ci  potc(l,is:nultoniagistran&  quia  procurator  Cxlaris  liberam  admi- 

gcrcvalct,vrpaulolbpradiximus.  niftracionem    bonorum   non  haber 

Eodcn-ique  pcnmet  quod  procura»  lijg.  ij.  ff.  de  trdajkil,  tum  quu  admuu- 

tDrhabensmaiMacamcunlibcTaipoffic  ftcatkme  fimpKd  ca  non  o>ntineniur. 

iuamcntum  dcFcrre  litis  ded(brium  leg:  quTipccialercquirunc  mandacumt  qua^ 

/7.§  fin.de iurtiur  quo.i  cranGidJionis  fpc-  lis  cft  wiim  rranlacho,  iccmqireiuramcr 

ciem  conni'.ct  L2.(yL  n.ff.  de lureiuj.  cx  tam & aiicnatio  bononmutum  quia Ln» 

quo  (equirar  quod  cianAgcrc  quoquc  poratoieBfiunkatemttanngcndiproca* 

raleAt.  wamdhmSiis  cxprelTe  &  nomaiimad- 

EtquoJporcflas  rfn:iGgendicompc-  emcrinr,  coicques-cflc  vidctur,eam  pro- 

tatilli , qiu  mandutum  cum  iibera  haoet»  caiaK>cibus  priuocorum  *  qmbus  ea  ad- 

omniameaidflntiffimepi«bac£^$,£«b  empcanonrepericitr»reli^eile.Sedvi- 

liiMt,^Iillwn£itfiQapinlo€orornnilapro-  dcde  tranfadbionc  proctirarorinn,.quae 

ponir  I<flus  man..iarT  camiibera  &:quid-  fcripliin  trail.de rrdnftil.a  i]j^2. . 
naiu  co  contuicatur  mandacu ,  exponici      likid  ccrcumeil ,  pcocncatorem » qui  Qu.19;  - 

tthaacdiffimiilat»  eum,  cai  ca^itc  man-  limicacam  habei.  Hc  ad  vnam  aliquaiu  a» prtar 

dacum*  podedebonis,  iua^adminifha^  cauiamxcftriAttnutiandacum,  nonha-f  rttftfr  rr^ 

tlDni commifTis,  dilponcre & quiduis o-  bcrc faculutem rranngcndi,  &  fl  rr.uifc^  ffndu cr- 

peiari,  quod  dommo  peaiiutmu:.  ^ric ,  cran|klionem  noiv  cencrc  domu  Intut^ait 

Et  Guie  cam  calisprocuiatortes  dorai*  nami  confirmat  hoodiieiris^vacbis  lm«  fciiar  mS 

niliquidas  minimeq; conrtouerfiisidica  penuor  Alerandcr  in  iia.€.deprKtirMt.  Si  itt»  pef- 

foeciialemand.-itum,alienare  \-alcac;vc  o-  fre^t/rator^uu^uicn^i,  advnaTjj^eciomcofii-  fit  trai^' 

ftendimc/i;.  ^.^.ff.  deMqntr.  dem.^.  NiluL  tum  ttjiciutn  ntudaa  f^effm  eji,  ti  quoigef.  tgatf 

U§tit  4tJ^,diuif  l.  s».  & s9  ff.de prta^M,  firjiaiumdemiHtpraMurttitfm  facercpotnit* 
ll^i9»'^tmmiML  Qux  racio  eilct  quod       Rarionem hnius  hic  in addudba%.i«< 

polict  traniigcre  iinc  fpcciah  maadaruj  indicac  Alcxanr-.r,    iiilicium  ac  hmires 

eum.  longc  ^lus  fic  aiiciuucacm  Ju^ui*  naaudah  £u:ocuracot  cxcedcie,  non  ^q., 
-  .  .  •  '  beat^ 
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^Wat,qttodqiha(flemis>quaten*exc«ffic,  iicte  boms  Cxians  aUqoid  aiienanda  Q^iu 
tMdtmdno  prciudicetur Jdq}  eft  qaod      Dc  Pnjbio  Epdt&k  idem  plane  (fai-  ite  A:«2f. 

Ibninsicribit  in  i.s.fr.f.ttunddtLS^ffllC  cuendum  odftitlio:  etenim  in  c.2.  extr-  dt  tm  hcci- 

finff5 mandari  cuftQdicdos  ellcj  quiaqui  don^t.  dicitur ,  qucmlibet  Prxlatum Ez-Jiitpofi\'t 

lUoscxccircricaliud  quid  faccrc vidcaiur.  ciciulbcarum  recum  dlc  procucacorcm  tranji^-' 

■■  Ifinc igitur,  qiu  rpcdaltieradiioc€6-  8cnon  dominiiin ;  acqui  procucaiorem /f/ 

fttnuiiSiVcinaribitiiumcompromitteret  nonpoi&ccanngendo  nocere,  aucpracr 

tranfigere  non  potcft  cum  habcnr  reftri-  iudicare  domino ,  nifi  fpecialc  ab  co  ma- 

dum&limicacuoimandarum  cums  ccr-  datumJiabuenc»  aut  hbcca  ipll  admini> 

niinos acliinitesexcederer,  ficuaduer-  llmiocK»mini&  fberii>  patet  cx prxdi- 

firio domini  tranngercc»  maxiine  cum  6ds 6c di(crtc  fcribit  Ponofac  in  4, 

^    rranfadlio  fpcciale  defideret  mandarum,  de  promrat.  in  ftxt.  igitur  non  potcrit  tri(^ 

cu^fr9CHr4t.inftxt.  vc  quac  cum  magno  igcre  Prarlacus  m  Drqiudicmm  Eccklix. 

domini  praeiudicio  coniundbi  fit.  Quod  vcro  non  uc  procurator  cum  iibe- 

Quppertinerc vidctur 7.C  ifrfnffQA  nadminiftraiidi6oilcatcc6fticurus>  se- 

tranlad^ionis  pUcitum  ab  co  interpofitii  luccr quoquc ex eo ,  quod  ius  alicnandi 

cui  caulz  adtionem,nou deciiionem  licis  non  habct  bona  Ecdcfix  d.  c.  2.  dcdsnat. 

maadaftiiniiulpcticionituardero^auijt.  acquiprocuracorem  cum  liberapoilca- 

Confimiliter  aranngeie  protubeoir  Iicnace,exfiipiadi6tisatnmdeliquet. . 
proairator  Crlaris  in  Lij.ff.dt  trjn/ad.v-       Atque  haiic  qnoquc  fcntcntiom  miri. 

^  bi y€mylius Maccr ita Cczihiv.NuUiprecit-  ficecofirmat quod m eodc.i.dedonaticn- 

Js^'*  ^*^""*^  frmctfu,  imttifHft»  frtncifCttrM^-  bimr  j  PrdLttiun  kcdefid,  conditionem  EcUe- 
•^f^f    igtrt &«r.caiconfencicyipiannsin fu  tmSttnm factre  fcffi,  mm  vm  tUttri$~ 

.  ff.de ojSSc.procurdt.Cd/kr.Demtiiieyin<\mes,  rm.  £x  quo  (cquimr  quod  cmn  trauC> 

ftvenditiomi,donAttonit\eltr*nfd£lioHitcait'  aftiotolis  lir  acUis ,  quo  couditio  cms, 

fa  quid  a^4t ,  mbil  agH :  ntit  emm  sHeiure  cums  nommc  uanligitui ,  dctcaoc  ctti- 

[  mrmC^niit  fUiiSgmier  gjnen  eem»  d  poieft,  idco  eam  k  Prxbco  Ecdefic 

Mj^SM4^.  Ac  hoc  in  ^uorera  fingula-  minimefieripofiic 
rcm  Fi(ci  Ca!(ari(que  receptum  cft,  nc        Proqualcnrcnria  eriam  facit,  quod, 

vidclicct  Cxlans  ces,  fiib  pcarccxcu  cranl-  ecii  raanunuillo  fic  adraodum  iauoco^t- 

a£b(mis»vdcaiHtbiiiqiiealienacionis,d  lis^tcaninenisfituoiem  muliafiticlrfe- 

intcwectannnr»  tcribus  l^uinlan»ibu$  oonca  legulaB 

EiqHanqnam  Autor  nofter  ha(f^CKUs  iuris  comnnmis  (cripra  ^  conftiruta,  no 

fetmictat piocuracoci Czians  ccaligcre,  tamen  a  pr^laco  m  hoc^ix.  pcariudiciu 

j<|uareniisremC5|&risnonalienat,tedeS  . fieciqueac<4;p.^4<rMlk&f/^iiM«fon.Igi- 

<on{eruac  &  rednec;  quia  cam  '^xaAw  dus  cuc  noa  potoic  pndacnsin  EcdefiKpi^ 

tcxtus  d  1.12. generatis eft , atquc  Une  vlla  iudidum  tranfigere;  praciertim  cum  io 

diftindioneloquimr,  idcircodiftingue-  e»d.c.^(\x\>vu63XQX»liHfiiuiteffe,vtqiura 

inmnon  piito:  cnm  pndeccim  trS^Uo  fiueMfitNmitfMt»  igmutm  iijer4t\ 

•fiennonpoifick  nifi  oliud  vicilliiu  decuc  •  atqui  per  ccaniacHouem  Eodcfirfiiqli- 

antproitiirtatur  /     C.  detranfail.  proin-  me  damnum  infi:rri  poflct ,  quarc  nifi 

dcquamuisprocuratorCjelarisccmco-  coaicniiun  habuccic  pra;lacu$  Ecclefiae 

trouer(amtranfigcdocecinerecyidifim  .aut  ^Kxiaie  4lc«f«dlinii  deaan^^»* 

tamendeCx&risbonisaduetlariotCril^  do  mandatiim»  non  poceric  tcanlige- 

*€honis  noraiue,darc  quippiara  cogcre-  re. 

wr,  adcoqucccMU^^crcjionpoccl^jui-      Aiia  xacio  eil  Syndici :  huiic  enim  Qu.  xu 

Mmmt  quam^i»^ 
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Snupof  qiiamiiisambitiofc  rem  ciuiun  ii<|tu<li  fiucrcdlcgerere&tranfigercfiiitoppo-' 

fit  tT*nf  &ccrtamnonpoiruretnittcrc}<lcre«-  *sta,  licvtcuiphusdemaniitumcu,  ci- 

^jfitf    men  diiiiads  concroaerfii  &  non  liqui-  fem  pofterius  hoc  fit  pcolubuiim  U,  %A 

datianfigerepofleiuris  cftcernfTimi.  ff.  itoffic.frocur.  Ctptr. 

Nam  ita  Valerianus  &  Silicnus  Im-  Rcfp.  Nam  ifta  duo,  rede  gcrere  & 

pctatorcs  m  l.n.C.ietrMfii3,  refaibunt:  tranfigere ,  opponuntur  fibi  m  procurar 

frtfis pr9Mmck4fimuMtttmit4tMmlM  toce  dkuitaxac  Oe£im ,  exna  euin  vero 

nMfdilio  mter  tt  &{iMit4titttU4dmmifir4^  no  eflc  oppofita ,  fed  adroinifttationem» 

ttnsfaila fitt  M  mainiofeidquodtndubitMre  lihcram  fcilicct,  fub  (e  tranfadionc  quo- 

iAmf^tjrimffumfit:rtmpmtiAfurA-  quc  cumprciicndcrcranonem  vero  liu* 

tsminMfiaimmmMimiiiiMiti p$/knm  ius  leddidiiii  trMa,detrMfiAta.f4,^ 

fa$t4i^imtrtmitmipaimm»itiet.  ctiam  ad  reliqua,  quz  fcncenacnoficB 

Atque  huc  ctiam  faccre  vidctur  /  i4-ff'  obftare  videntur,rclpondi. 

it fdd.  vbi  pai^hmi  maeiftn  lodctatum.  Tutores  &  cutatorcs  n6 pofte  rcs pu» 

diciniriodeiaciprodefte&obefle..  |nllivdadttlcLdonare,necdonandicaii£i 

Ratioautem  harccflc  vidctur,.qilod  pcrpadugracisremitterc,  necquiocpiS 

Syndici  &  Reipubbc^  admmiftratores,  dcrcbusiilisalicnarefinedccrcTomagi- 

excommuniDodoris  {cnccntia,mandar-  ftratus,caucum  eft  Impcratorum  confti- 

tnm vidcantur  habece  oim  libera  Bald. .  mcionibus  in  Ut,  cMUmm»  tat.  aun 

Fulgonus.Aldatus  &DonclIus in d L12.  milibus  ab  Autcrc  noftro  aUeg^, 

Andr  Gailius  7.0^/^7^.«.// Atqaimand.v  hocdubiumplancnullumh.ibcr.  Ou-ii  * 

tum  cum  libera  habent ,  cos  rede  atquc  Scdanne  dercpupillivci  adulti  dubia  ^J^^^  _ 

(peciali  mandatu  tranfigcre,polIe  cxplo-  &cdlxoaerfiipofliiicnanfigcre,  non  cft  vtltH. 

rati  iuris  cfle  videcor  per  ea  quac  fupci  erpedicum.'mihicainenvenusjcilc\idc-  ^^^,,, 

cradidimus  de  procur.irorccumlibera.  nirquod  abfquc  dccrerocurateribus  &  ^^^^^ 

NcquchucreFerndebctquodVlpia-  tutonbusdcrcbusminorum  tranfigere  pu^y^- 

nus  in  Ls^-ffMitffeiur.Ccnhl'^  defcnfores  liceac  fic  ctiam,vt  rcmitiant  tem  contro-  ^,^'  ^^^^ 

municipunr,  vel  cuiufuis  altcrius  corpo-  nedam«  atiquo  vidffim  accepco. .  Tum  - 

ris, noM  pofTc linc fpcciali madatu defer-  qnia  domini  !oco  in  rcbus  pupillorum  ^L. 

rciuluuaiulum  ]uisdeafonum:quado-  &  minoruixjcfledicunrur/.  f(«  ^•'*-ff-^  imgfgf 

quidcm  diuerfiffiraa  cft  ratio  dcfcn/bru  furt.  I.7.  V  s-ff  p^o  empt.  tum  quu  liiic  dcr 

&admintftcacommdntcacuin.lUifiqai-  creto  iufiucandum  Uas  dedlbrium  de- 

dem,cumaddefcndcnd'ri conRiruri sut,  birori  pupilli  vcl  aduln  defcrrepoflunt 

non  poflunt  iufiurandum  lins  dccidcd.T;  leg.^<.pr.  ff.  dciureiur.  art]ni  iiihurandum 

canCiadueriario  dcicrrc:quandoquidem  vun  candcm  habct ,  c^uam  ttanladio  le^, 
diuer(a  haecfiincdefendere,  &jiuiucm-  •     dtimmr.  Ug.  21.  ff,  dtdrit»  8c  cumma^ 

dum  Hris  dcafbrium  in  iudicio  dcfctre.  iori  prxiudido  pupillorum  coniunda 

Vr  raccam quod  plus  fir  dcfcrre iufiu-  cft  dclatio  iurifiuradi  liris decilorij  ,  quS 

randum  htis  deciloniUTi,qu.un  iranfiec-  traniatfao ,  vt  paulo  aJitc  oftcnfuni  cft: 
re,qnoniaiiiquictanfigit,ahquidprouce.  tum  quia  in  liegibiis.  cscpreflfe  (cribi- 

rcminavidflunacdpit:  at  qui  iufiuraa-  tur»quod  rutor,pupilli  nominc,tTan(^ 

dum  liris  dcdformm  .aducifario  dcfcrt  igere  poflic  iifg;  /4.  i,fiiuL  L  • 

is,iuranteaduerlano,caulampcrdit,nec  defiat.  • 

quicquam vidifim  «cdpic: .  Quam  (encentiam  noa  cnerdcquod 

NeqncincontrariamlentenriSquen.  alienaiione  fit  intcrdi^ftum  tutoribus- 
yamrooactcdebcc  guod  adminimaig.  jte.cuiaioribMS» (i.decgcpii^inagiftratus 

oon. 
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De  Tr Ansactio 

non  interucnent.  TrantacUo  aucem  Cit 
qiuedain  fpecies  alienadonis. 

SdcBdumquippe  eftqiiod  illafblum 
alienarionc  Hr  interdiftum  turorihus  &r 
curaroribus  ,qu.x  adrempcrdend  un  ac 
diminucndam,nonveroquxad  eandcm 
conferuandam  peraiiat.  Aix]aitian&> 
Aio  fyeCtat  non  ad  rem  perdendam ,  (ed 
conferuandam :  quoniam  tranfigerc  eft 
dc  re  dubu  ac  licc  mccru  tran{igere  Li.ff. 
ittr4BpiSL  acqui  nonpoteftnegaricon- 
fiildtts  efle&volius  licem  incercam  cranfl 
a£Uone  remittcre,  vt  ex  eo  viciflim  quid 
habeas,  quam  cemere  iiugando  incer- 
tum  luiBnibice»  vbificri  pofficvclheni 
amictas  ac  cauficada»  :■  iniuper  ccanla- 
£bo ,  proprie  loquendo ,  non  eft  aliena- 
cio  *  cum  aiienare  Ac  rem  iuam  alicnam 
&oece&in  alium  txanafecce:  atqui  hoc 
deccan&£Hone  ccrd  afleri  non  ppceft 
quod  rt-m  ,{upcr  qun  trinngirur,  alienam 
facK  &:uieum,cuirelinquicur»ccansferac, 
quuplaneuictctttm«ft^vtnuntesi.rapec 
^gainHifigicnc,etusiuericiqai  aliqaoac- 
cq)to,catn  aducrfario  rcliquic,amic  fit  e- 
ioscui  relinquicur,red  vide  qua:  fcnpli  de 
IttccontcouerAain  dtr4S.c.2,q.4.<\vio\n 
loco  eam  diligencet  cxplicui.  Cum  igi- 
tur  tranjigere  iuper  re  dubia  &  litigiofa 
poflittutor  normnepupilli,  vel  curator 
nomine  minoris ,  icquicur  quod  minoc 
antoce  curacore  pacem  cum  aduerGffio 
fiiccrc  poirit ,  (ed  vtrum  ablq;  iudicis  de- 
creto/Et  vtrum  aducrius  ptcna.tali  rr.uif- 
a<liomadiedam,paceperminorc  rupu, 
minor  ceftitucndusfit»  dicetucinfi»  ij^^ 

» 

nSOlVriO  TMBSiS 
r«rfaa 

lit,A2  T)  Acecde  rebus  fihj  fui  ematicipaci^fme 
Jr^fios  confenfr  vel  mandacu  tiatifi- 
gece  non  pofle ,  expeditum  eft ,  Emand- 
Darienim  filii  eatiaiieof  um  Iocq  babcn- 
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cur  %.s.laiitt.  de  heretL  qiula.  &  diff.l.)S.  ff. 
i*  nt.  nHft.  quocirca  ucuc  nemo  potcft 
de  rebus  excranci  trandgere  (ine  eius 

iT).inc!aru  Lj.ff.de  tTMtfacl.!.:7%4:ff.dt  puif. 
ira  quoquc  patcr  non  potcrudc  rcbus 
hlij  cmanapati  traniigere  &c  tranligendo 
cipcanudtcare. 

Atque  hoc  dilertc  fcripfit  Vlpianus 
l&in  m Lio.ff. dttranftSl.  dc rc  hlionnTi , 
quos  in  pocei^tc  non  iiobuic ,  cronli-  < 
gentempattem  minime  eisobeffepla* 
cec 

Scd  numquid  pater  de  rebus  filij ,  Qjj,  14. 
quem  mpoceiiate  habec  craiirigere  vaie^  a»  fMtr 
at,quaEnlblet/.  itrthm 

Et  quidcmquod  adGiftrenfia  &  qtia-  filiffa.rri 
fi-Caftrenfiabonaattinec ,  dubiranJum  figertp^ 
uon  eft^  quin  de  illtspacer,  fins  filij  mon- jiif  f 
data,nonpoffittrBn%ete;  Siquidem 
quoadharc  Dona,filius&n.pro  pacre£uq. 
habetur  I2.ff.4d  ^C.AfiCff^ow.  illorumque 
plenam  &  libernmam  habct  admimilra- 
Wtieml.is.mfincff.de  Caftrenfi  fecMb$?ft 
proinde  &hic  pacris  nanfidianooma- 
gis  prxiudicct  filio,  atque  cxtr.inci  cu- 
iufuis  aaaQ^^  dt3*Lj.irm. ff.de  ttMf- 

Idemque  ftacuendcun  puto  de  bonia 

aduenririjSjqux  plena  propnctatc  acqui- 
runtur  filio :  quoniam  in  iiis  quoquc  re- 
bus  filiusfam.  habccur,  nec  quicquam 
iuris paierfibi  vindicace  poieft  Nml/it'. 

C4f.l. 

Cxterum  deiftis  bonis  aduentitijs, 
quoruni  vfusfcudus  ad  pacrem  ipcctac 
anne  pacer  fineconienfiiBlif  pc^tcanC- 
igere  acque  ccanfigenda  ei  prxiudicare 
non  conftar  inter  Interpp.  iuris  nonri , 
namCuuc  i\\  Lto.ff.de  trdnfid.  lul.  l'a- 
ci«s^rir.4.<^aiMMMM&  KnelL  it 
luMim,ih&4^4-  Cod.de  Imk  qn€tib.  nc- 
gant  ,prxtcreapoiIcdcfiIii  bonisaduen- 
ucijs  ime  ipeculi  mandotu  tranligcrc  ; 
atqne  hnie  iehcencicfiibfiribit  quoque 
Autor  npfter ;  (ed  cohicaria  Affirman- 
tium  &iuenda  (emper  mihi  verior  viia 
Mmm  j  cft» 
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cft ,  tum quia  fi  patcr  dc  filij  fiii ,  quem  tac  8c  non  litigiolx  accipiendum  cft ,  Se 

in  potcRarc  habet  ,  bonis  aduentiti|S  eavidelicet  re«quam  ceno  conftat  cile 

craiifigcre  non  poilct  >  frulbra^ic  ac*  filiji  in  hacibnaffis  pater  (iuipadiotie 

qucinepceitoiii  ilH.fJtir4mf0St.  in  0c  ONMiencioiie  pfXMidicare  hlio  ne- 

foecieatquenoBihutim  de  bonisfilij  c-  quit.   Vt  taccam  quod  diuerfidima  fit 

mancipati  tran&dkione  patn  interduiC-  ratio  patrismccbus  aducntitijs  hhjfimi. 

iec :  quinimo  cumiple  lccibtci  de  re  fi-  fk  octerorum  vfiifiru^uariorum  \  auo- 

liomin.,  .quos tn  jpotclbwnoa  habuic ,  niam  pacri^in  -lebas  adiiencicijs  filijram. 

tranfigemempatrem  rainimceis  obelle  plus  Ucct ,  quara  aKjs  vfiifirudhiarijs  in 

piacet ,  rcilcexindeconigitur  argumen-  rc  firut^arb  :  quandoquidem  pater  in 

to  ^conirano  icnfii,  quod  in  ime  fonii^  cafii  neceilitatis ,  m  quo  dumaxat  rranP 

(immn  efle  dicKarin  U.ff.iepfic.nm-vd  aftionem  admitnmtis»  licenriua  4ubct 

mamUt.eS  iuri/di3.  patrem  de  rebus-filij,  alienare  proprietacem ,  quac  potcfbs  alij 

•quemmporeftate  nafccr,tranfigcrepof^  vfiifiruduario  millibi  conccditur  :  quo 

ie.  m^gttauLii.frmcff.dettulu.  tum  quu  drca  mirum  non  elil,  fi  patri  de  re  iru- 

pacci,ex  iiiAaaui&>  floncedicacfesad»  6hiam  tcanfigere  licet  >  idiqiiis  ▼en» 

uenritias  aUenace  LS.i.fat  Mttem  u  *-  finidiiaKqs  id  non  conccdatuc  Q^n 

Uen.  verpc.  /m  AHtem  non  hjtbeat  C.  ie  bp.  criam  prxter  vfijiTifiu<iVum  habct  pater 

mkqiu  iti.  plus  autem  eil  alienarc,quam  adminUkaaonem  legiiimam  bonorum 

'ttanl^ece  Lu,C»it  trditifi&.  nmideni-  aduenttriorom  tU9,Lf.cJe  htik  qntSt. 

<|ue  quia  pacereft l^^omns  admiinihft»  adcoque  non  cft  nudus  duncaxac  boho- 

tor  bonoruni  aduetuiciorum  hliifam.  rum  iftorum  vfufirudkuarius  ,  fed  co- 

&:uonibium  corum  bononun  admiiu-  rundcm  quoque  admuuikator  legitt- 

ftnuionem  hafaec »  CeA  eciam  in  iHis  mus. 

(umfhi£lttm  obonec  Ncc  muuet  ratio       Equidem  Autoci  noftro  Ubencer  &£«r.R 

Amoris  in  contrarium  adducta  ,  quoJ  vltro  largimnr,  quod  exrra  eas  cnu-fas, 

videUcct  viufrutluano  non  fit  conce-  quibus  patn  rcb  aduontitiM  aUenare 

denda  poteftas  intecnettendi  propne-  pcnnittitcir,cranlaAtoiion-(itlidca,iic- 

tacem  propriecario  Lt.S-^.C-de  bpnk^tm"  uc&illiid  facile  concedimtts>qtt(xlalie- 

bh.  pater  vero  fit  vfiifniciuatius  bouo-  natione  prxditkorum  bonorum  volun- 

runi  tihj  aduentnunum  ^^lniLferqtiM  caria  fit  ^atri  interdi&imi :  vndc  etiaiu 

ftrfoH.  aofo  4cqutr.  primo  enim  aiiimad-  non ,  niii  neceiHcate  vrgentc ,  debonis 

«lertcndum  eft  cranfaAionem  non  (pe-  aduenciciis  pacri  craufigere  conceditnr  i 

dbirc  ad  rem  pcrdendam  &  dctcnoran-  verumCuiacius  &: ali),qiii  iphnn  (cquun- 

dam ,  icd  potius  ad  conicruandam  eam,  tur,id  non admittupt ,  icd  lulcc  qiioc]ue 

qux  pericura  alioqtiin  eiTcc.    Trania-  ciiibus  craniadionem  patri  hatam  cilc 

^o  quippc  eft  de ce  didNa  ^cliceinoer-  negianb 

ta  Li.ff.de  tranftH.Li.C.tod.titu.  ncc  pro-       l^arimododc  dorc,  fi!ix  nomine  pe-  ^t.C. 

cedit  traniadio  ,  nili  aliquo  vicilll»n  tcnda,patcrnon  aliterpotcfttratiiigerc,  QiiSi**| 

dflto  Lii.  eodem.  At  negari  non  poteil  quam  hiia  pcHTiittcntc  &co«iicntiente,  ^**' 

4]nitt  fic  mdnis  &  conlulcius  licem  in-  cura  dos  fii  propriumlStuepatrimonium  ^  dpte^ 

ccrtam  tranla(5lionc  remicccte ,  6c  pco  Lj.ffJemmenk  atquc  hocdifcne  fcripfit  ^ 

iib  rcmiffione  aUquid  acppece^  qoam  Vlpianus  in  i2.^.i.fffolut.m4trm,Denkjue»  ^fe^ti» 

f  fm  totam  pcrdere.  inquicns^cr     4///rr,f  «Mm  ex  voltMtMf^^W 

Infiiper  qaod  didMC  in  4,li.i,4»ver^  ^pettnimmjitc ftrfit  tttfftr  frttm- '  * 

IjK/rawMiiiddepropmcateceiccc-  ttnmi^ 

qiijd 
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t^E  TftAfff  AcTzoiit-tvt  Tassxs  lU.  \€i 

C[UiaeigofiliIiafitfedofi.vtcen(en-  vicknir  cKe  verior,&  fiindatnrni  €4fiti 

lireluimique  aflcn&mfatri  acc«>mmo-  vnu.ft  dtfeud.  itfun^  cont.fit  mtcr  dom. 

darenequeat^pro  confenticmc  lubebi-  &agnat.  vbi  in  ha:c  ?crba  rcnbitur: 

lur ,  bcnigna  uiris  imerpretat.onc ,  <\\io-  vuftUm  de  btnefim  fm  4j<r  w/  cmunuA' 

tiiam  aljay  ipfi  commodc  coiUuIi  non  tut,fiii€  tMMttfimMt,Sctt  ^gnumHi»» 

pofiet:  ipfaenim  filjaagerededore  non  »««<» .  «mni  tm}mefimim  trtt  iSud 

poffct ,  ncc  pcr  fe ,  nec  pcr  procitr.«o-  ludicium  :  tium  &  trjnji?ere  reHe  potertt, 

tcm  ,  adcoque  dotc  iua  carecc  cogerc-  "«  ^"od  Mcctftrit  tran/altmu  ttotnint , 

tur ,  nifi  conleniiic  fingctcnir  patri  j  fitidttm  trif:  Eete  liicvalallu»  tnnlcg^ 

quod  u\  dta.L2.%.i.ff.dt  folut.  tnatiiok  tou  rat  dc  fcudo  ,& quidem  diminuendi  cau. 

Himc  diflimtil.uiu   Vlpianus  dum  ir.i  fx, quomam  rr.uilachoms  iiominc  dici- 

fcriphr :  Voluntatem  autttnfiiUcum p.iter  tuur  (^iuppiam  aoccp,iilc ,  qyod  ntgatur 

apt  de  dott ,  vtrum  fu  acciptmut  vt  cottfen.  feudum }  proinde  rcm  fcudalem  di- 

ftw, Mvert  nt  tmr^Aut  filuS^  Bt  tR  ab  mifcrat ;  tranlcgccat  autem,  ignocantc 

Imperattre  Antotiine  refcriptutn ,  fiSm  niji  dcinino ,  vt  perlpicue  in  textu  allcritur. 

euidenter  tontradicat  ,  viiert  confintkt  pa-  Idemquc  haut  oblcurc  lignihcatur  (*• 

m ,  &  Iulun:a  Uno^S^Hig.firtpjit.qtufi  ex  ft-  *S:  «r.  *  FndL  vbi  itittem  Eendifta 

ftiuHtattfiliaviilti^txptrmfMrmtfifk»  tfanfigcndi  poceftatem  oonccdie  V»* 

riofvn  fHtambabtaf:  namvbinonpottn pcr  iallo. 

dtmtr.tLtm  covtradicere  confentire  tam  mcri-  Non.  cquidem  mc  latet ,  nonnuilos 

Mj«MWr/.Vidctanica(juiedixiinrr45.  conari  addoAos  textus-ad  tianladio« 

itftOAj^i.  nem  ,  non  diminuendi  •  (ed  decidendi: 

De  Valano  qu.itenus  liic  tranfigcre  cauia  faibm ,  reftringerc :  aliositemin 

1(5.  poflit  coptro  Ci  iumcil.''  A  ;ron  noftro  d.c.  ^j.^onlcnium  doruini  uiterucniilc 

jSava/ai-  glacet,.  VjiaLium  dccidenili  caitia  finc  rclpondcte. 

Jm  M^.Somitti  conlenrn  a!icnare.poflc vt  Sed  vtiainquc  inrerprctaooncm  cflc 

4tfmh  iprcva£llu?  rcmfeudalcm.quamtsnct  fiiUam  ,  penp.cuc  demonftram  m  diif. 

f;;T)omi  rctincar  ,  ali.iuo  \  icilfim  aducrUno  liio  tTactat.dttraufi^.(^^q.vltim.  vbi  quo- 

mcojtnfu  dato,vel|iromiiro ,  vcl  vt  caiidcm  rera ab  que  ad  Aotoris  COlttKariQm  argumcn- 

iMi^c^  •dncrfiknoacdpiaQnonvcrovtipie-vafil-  tum  ce^KMuliir. 
fgf        lus,  aliquo  acccpto,  rcm  feudalc,  dequa 

cft conrroucrda, a.iucriario  rclinqmt  at-  OLV  TIO    T  HBS^IS 

ipc  cc^lat  i  quam  llnccntum  commu-  Qjtfftib' 
nemefle  fiitetur  Autor.noftcr;  cadcm* 

que  hoc  potiflimum  fundamento  niti-  'TN  I^um  eft  quibus  perfbnis  cranngC'  Ut:M 

tur.quod  omiiis  ingcnere  aticnatio  rei  l-^repcrmilltimfit,&quibus  non,di- 

feudalis  DFohibita  lit  Impccatorum  Lo-  cendum  nunc cft  de  rebus,  fuper  quibus 

durij  &f riderid  conftiiorionibus  in  f ir.  tranfkhoiieri  poteft,vel  nonpoeeftf 

/&<^.jj.M^.Fr«i£tranla^oautem,dimi-  Dehocvcroifthaec  proponitur  tegU" 

nuendi  caufa  fad-a,  fit  fj-iccic?  aliciwno-  h :  trunfigt  poffe  dt  re  cpiauic  dubia  :  dc  rc 

nis  L  4.  Cdt  ffod,  nutw.  LM^ud»  procit-  qoiDpc  ceru&:  mdiibitaca  tranfigi  non 

rat.Ca/ar. .  pofle,  lcd  omnera  cran&^tionem  ficri 

Vctum  conrrariam  {encentiam,  qnoi  debere  de  te  dubia.,  ac  lite^incerca ,  (upra 

nempe  Va/allus  dc  re  feudali  contro-  oftcnfum  ftiitin/A^/f/.&f.B.&rtr.iditldus 

uerl  i ,  etiam  diminuendi  caula  ,  mfcio  Vlpianus  in  Lf.ffJttran/aS,  atquecooii»-- 

doiuino.feudi  tcanngcre  jp<)flic>  longe  tsailm2.inLj.C.ttd.tit*- 

Hinc: 
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Qyi.         Hinc  igicLii;  dc  ibtusqiucftionc  dubu  propterea,  c^uod  tumis  videatur  huiut 

Andedu- &contr<mecGiinlebitaanladioi& qui'  motttcan&aio,qiiinhactian£iftioneicl 

kia ftatOi  ^^"^  hocagacur  iran(ad):ione,  vt  is  ,qui  agatur>  vt  ex  libero  6at  (eruus,  cum  id  fb- 

^tftione fcfuus  dicebatur,  pro  libcro  in  poftcrum  lum  agatur,  tie  ci ,  cum  quo  rraniadum 

foftit     hAberctur ,  ncc  amplius  ipli  ab  aduerla-  eft,de  ftatu  moueatur  controuetlia, &  vc 

tr^nfigt  /  i^o  ftacus  contcouecfia  mouecur  ,  qum  is,  qui  nancinJcftticitteeife<Udciir,in fec 

valeat  tranfadfcio  ac  vires  (brtiacur,  dubiu  uitute  maneac 

inihiplancnu!lumcft:  itaquippelmpc-  Sed ideo potius  tranGu5lionem  hutul- 

rator  in  Lftn.cde  tranfut.lubenm  m  omni'  modi non  vaierc  puto  >  <^uoniain  trania- 

imSt^» mmm9iihMfmimi^,feupoft-  ^onon  pro€edic>vbi  nihil  vidffimcb- 

tdfuper /ermli&ad/criptitiaconditionem$'  cur ,  retinetur,  «nc  pcomittitur  /.jf.CA 

uendit  tTMifi^iones  celeh-andas ,  vel  ism  fr<»/.tfl.reruoautem,quandiuferuusma- 

teUbrMM  (Jinona&t  iuri  cogtut»  modo cm  nec ,  nihii  deberi  pocell , nccquirauam 

vmUImm tamigera )  vhresfiuu  ehinen,  ntt  danvalerproeo,quo<lklicedilcemc,di 

«i  id  ndni  tnmtm  urum  tituUre  ,  qued  £atM  nihil  proprij  nabere  poflinc ,  Ccd  o- 

ff$t$mBti9M  /em&VtiMd/inft/tid  tonft-  mnequicquidacquirunt,iddominis  futs 

iU fimt»  acquirant  $.  ttem  vobit,  Iniltt.ferquM  ftr- 

Obietuandum  vero  eft  tcanJadionc  fnuu  tuhuuqm. 

ifthac  fuper  dubia  ftatus  quaeftione  in-  Non  obftat  dt^.  Lfin.C.dt  tranfa» 

tcrpolita  id  non agi  vt  is ,  cum  quo  ,  cm-  vbi  valcrc  Hicitur  tranladho  fiiper  (htu, 

qoamcum  {cruo,agcbatur,Ubcrcfficu-  nccdilbnguicur  vtrumitafiacvtliberfit, 

tur,lcdlblumvcei>cura quotcanfiuftuio  an  vcro  vt  leruus  maneaL 

eft ,  amplins  de  Ubertate  contcooeclia  Etemm  etn«ius  confticutionis  verba 

mouerinonpojfnr,  lcdetiamfiis,qui(e  gencraliafint,ramenexratione  fupraad- 

dommum  alltrens  ,  tranfcgit,  vercdo-  dudb  ita  reftringenda  erunr,  vc  proce- 

mijius  fic,  aduerfiis  cum  cimen  cranfa-  dar  conftitutio  eo  taltem  caiu,  quo  ita 

^ovaleac.                "  trarifigitur,vcqui  (emusdioebatur,pro 

Infupcr  norandtim  cft ,  quod  runcdc-  libero  habearur ,  nccftatasoontCOlierfia 


miun  dommijcumlcruis  luis  p.icilcen-    ipfiampliusi-nouc.inir.  ' 
tcs,expbcitis,non  teneantur,  quando        Sed  virum  ciuemadmodum  fiipcr  ^ 


probare  poflinr  Linger.uuC.  rcc  fibtr,  icaquoque  liccac  fiiper  tuma    ^  ^ 

d*  inien.  ntdnum.  In  propofito  vcro  cifii ,  Monailia  Itatus  ttanligere ,  vt  qui  reli-      ^  \. 

cum  dominus  cum  leruo  fiio  tcanfigit ,  gioncm  ingreftbs  ad  .moQaftaium  leu  ^ 

incettum  .ic  dubium  plane  eft ,  vcrum  .ftanmimoiiailicumampliiisreneccinon 

quitranfcgitjfljerir  dominusthocquip-  cogatuc     difficult.itc  ac  co  irroncrfia 

Dc  negabat  is ,  qiii  in  lcruitutem  pcte-  non  carct.    Equidem  Aldacus  Pccr. 

•hmu,       diS.tr4a,  dt  trmifia.  gtf.j,  Cikken.  &  plerique  Car.oniftc  ti^ 

quaH.is.  gariuam  tucntur ,  propterea  quc  d  CUi- 

Quod  fi  verc  rranfidHone  fiiper  fta-  la  hxc  ipiricualis  lic  ,  &  idco  pccu- 

tusqa£ftaone.»i<  .controu,ctfiahocaga-  nu  dari  ,  citra  Siraoiuaci  ambitus  vi- 

eur,  vris,  qai  Ibuiudicebatar,  ler-  dum,  nonpoflit  (af.fuftreo.caf.fin4L 

uus  maneret  >  necionplius  de  liber-  diefim» 

tatc  fiu  domino  controuerfiam  face-       Vcruntaincn  verior  eftcontrariaopi- 

rec ,  crantactio  non  valet  juonqujdcm  nioafiirmaauum .  quod  fiipcr  ftatus 

mona- 
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iftblilftici  caufi  lidtc  tranfigi  qucat;  ne,vrqujcvxor  noncrat,  maneac  inmar 

non  obftante  fuperiore  radone»  fiqui-  trimomo,nonvaIeattranlacUo>  quiapc- 

dfemesieoncbklerecfitfifiAiofiecee^e  dndam  tnariio  1«ori  date-non  lioeat', 

.  .caulaccrta,  atquc  hoc  agcrctur,  vtqui  nc  marrimonia  vidcannir  clTe  vcnalia  i 

rcucra  Monachus  cft  8c  habirum  rehgio-  /t  fHpuUtm fittn  tt j§fit  $*fH.4t  nrh, tk- 

nisiemelanumpfit^adibtumiflumnon  iigat.  \ 

tefenttm  r  at  ncs  hicde  dnbia  Ibtus  Mihi  videtnr  i^tentia  Antbrisverill 

^                Monaftid  mueftionetfa£bamus ,  atq;  (ii-  nma»  qood  nempe  tranfadbo  non  valear»' 

I                  pcrea  rranlaifHonem  liciram  eflc  aUcri-  quacinrerponirur  fltpcr  diflolucndo  ma- 

mus.vcriamur  promdcin  eo  cafu,quo  tiimomo,  quaquc  id  agirur  vr  amarri- 

'       '         adhucincertumcil,vcrumncMonachus  fldonio  difcedatur  :  tum  quia  dc  macn- 

anveronon.  monio  diflbhiendo  tranngere  cxpreiK 

Equidera  Accurfius  ccnfcc,  licerc.au-  prohibicum  eft  in  up.fin.de  tranfoQ.  tum 

toricare  Epifcopi, cranfigere, vr  quis  ad  quia  in  rebus  fpirirualibus  (  ciiiulmodi 

monallcnum  non  rcuocecur  ,  quondo  macrunoniumellcdicicur^uaraciionon 

mcertus  eifc  eios  flatus.  Et  Aldaens,  fi  admitdtur  cafJk  utmj^tit.  vam  quis 

cercum  (lcaliquem  efle  Monacham,ait  confenfii  contiahimr  Verum  maffimo-' 

folum  Ponrihcem ,  &  quidem  non ,  nifi  nium ,  \  quo  contrario  confcnfu  nun- 

magru  ex  cauia. ,  dii^eniare  poHc ,  vt  jquam  recedcrc  iicec :  cum  non  dcbcat 

abmcaca  pfdefl&>ne             ducxt  d& in  ndtds  antconciahencinm  poce-- 

«^.  Mnv  M  nmdSemm,  it  A<r.  ACf-  .(boe  tammagnum  facramentum  cufibt- 

iMth.  uerc,  auc  facerc  vt  id  quod  clt  marrimo- 

Scd  nos  in  cau(a  vcrfamur  plane  du-  nium ,  non  fu  marrmiotTuiin ;  id  quod 

bia,vbiad  tranngendum,nonpucamus  cranfaclionecihccrccur,qua;concrama- 

I              opos  efle  anchoritate  Epifcoponim,  -trimonitminteipofiitar. 

pcsiettim  cum  abilkreguk,  quod  de  AtquipTotnatrimonio^Udte  tranifa- 

qualibct  caula  dubia  licirc  rranfigi  poflir,  £Ho  inrcrponitur ,  vr  x^dclicer  qu.r  du(fba 

h^ccibcusmonailidcauia nuipiamexd-  eilvxor,TnaneatmmacnmonK>,nec  di- 

piflRir.  '  :uoRivmiaciat^conhigeexiufbcan&^ 

't^i9«     Decaula  matrimoniali,  vtrum  tranlo-  ob  quam  ahas  diuorci'mi  Facere  pennit- 

J»  fi^er  (3ionem  adminat,iesv;ddc  dabiaeft&  ricur.  Vcrbi  ciufadcprchcndicquis  vxo*' 

ua^*  &  concroueria.  rem  fiiam ,  rcccns  dudam ,  grautdam  CJC 

iitTmr'    Etenim  Barcolus  in  L  aud  cctttra.  C  de  aho,aut  ab aho  vitiacam ,  cogicac  cam  di- 

jEf  mitrifdS,  tunc valeie  putac  tri^t^onem  cum  mircerc,id  qnod  ipfiim  faccrc  poile  infia 

mmitB  pro  matrimonio  incerponicur  [>iopcer  fiio  loco  oftendcmus  j^^fed  quo  cam  in 

BctAt     rciambiguirarem.  Non  vcrofubfiftere,  m.irrimonio  rctiacar,  (Schlitcdiiccdar, 

treitfi^e-  quando  concra  macnmomum  mcerpo-  ipfiusparenccs  velcognaci,auciplavxor 

.r$f      ilicui,atquehocagitur,vt^roaccimonio  aliqp]idddant,Iutctcan£i£tiovua,qiiaB 

diicedacar.  Atque  hanc  Barcoh  fencen-  fidtvt  matrimonium-pcrduret^nec  (e- 

rLim  (equirur  etiamAndt.  AldaLad  d.1.  parennirconiuges  .quialias  (eparari  iure 

Jin.cJetran/kS.  pocuilfcuc.  Valct  autem  idcirco  ,  quia 

"  Ahj  vero  circa  propoficam  quxfiio-  rauoflongemajdmtiseftconiugij.vtctt- 

I               AemlK>cmododiitingaunt,nutcanfii'  iusaiitor&fiindacor  ficDeus,  exquo 

!                 dtioneagatur,vtinconiugionon  mane-  Ecclcfia  &  Rcfpublica  conlcruinrur  , 
I                   ar,quivcrcconiunx  noneft,runcvaIc-    propagantur,  <Sl  .impUficanrur  ;  quare 
.  accraniklioUiavcroidagacuttrauia^o-  ui  dul^io  ccum  pro  macrunouio  ,  can- 

.-                     .  ■  .         Nnn  qoam 
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qiumproj^emaxuncfauorabili  Dconua*  ia  imegnun  refticuttonem  celcmcii  po4r 

ciandoineft.  Aoce«Utquo(lmiUftfiu»-.  i^dJ:j2.c.eod.  quoBtam  nnioictm*.^ 

cio y  qux  huiullnocii  Cfliiia^lionem im<  gioG  clle  clen)t.  Li^. ff.de  ton^tiS*m-^- 

probet  vcl  prohibcat ,  quxqueapraedi-  dth.  Arquc  hoc  procedit  non  ioluraiii-> 

iJa, regula cauiam  maiiunumaiem  exci-  limplia  ci;auiachone> iedin ea  ^itoqiie«^ 

pf  ittiideac.  Denlque  in  ttf  fm*  extr,>  qvise  fit  pcr  Aquilianam  ftipplaaauem»... 

tk  tr^e^A.  HaBu.  inhimanimero.  par-  qi|oniam  nec  iib  de  se  cena  &iiidiibir .- 

tcm  ,  cuni  Hc  componendis  &  tranfi-  tata  ficri  poteft  ;  ncquc  in  conrranum  - 

*  ^ndis  comroueriijs  agitur ,  icmpei  de--  valet  d.Lii,  de  trMtfaih  ex  qua  nonnulli 

auiaudum  elle  :  ^cur  edam  in  cauia.  dan«H|{ba£ea>n3ncur>qiu}dcran(k'U^  ■ 

nanimoniali  ccanugenda  in.-eamipar'  pfr*AqiiiIianam  ftipulacionem  (ada,ec' ' 

tcm  cft  dcclinandum,  vt  quac  coniunx  iam  poft  rem  iudicatam,  vel  iureiurando  * 

cft,  inmatrimonio  maneat,  nec  diuot-  decilam  ,  interponi  valeat  :  quinam  c- 

cium  iaciac ,  quomam  iuec  humamor  &  lum  vccus  ilt  euis  conllikutiouis  inccUe*!:  - 

ben^niordL.  ,  Q3a!^im\nmSm,di^t^^  dCT- 

QiK)dn  dcmaccimoraopromil&ini-  uer&ianeratioeftpadi:Iiocenim,Giim4 

rifquc  Iponlalibuscontroucrfiaficatquc  deiccerra  fixtl.i.de  tratiji^.  ideo  criam  ' 

^is^  qtu  iibi  matnmomum  promilium  di-  dc  rc  i  udicata  ticn  ppiell  il7.§.jf  P4Ctfi^,  - 

cd»t»inprobationefiiccttbWciCj,dbibifi.  i^</^j»>«A*  Onenmi.fiinc  q^aed^ 

iuillum^»quinfiipcr  ftupro&.alimeii^  deqipbustranfaiSkio  iTdta  noneft :  pcW- 

tiscum  flupraci&fobolccxcaconccpta,  mo  enim  de  quirftionibus  ac  conrro- - 

iurc  tranligi  poilit,  vel  etum  iuper  miu-  ucrlus  tcllameniarijs  traiiligcrc  non  li-  - 

rijss  intet  comrahentes  Iponlalu  6c  ter-  cetaliterquam  inipcftis  cos^itilque  iC'*^'' 

cium  procnm  inbortis.  ftamenti  verbis.  lcaenim  ICnii  Gtam  ii%  * 

tMilBO^C    Qixm  porro  de  reibkim  dubia,IitigioT  L6.ff.de tr*iijih.  Debittoturonerfiify  qutex  - 

QSj  J*'* fa&incerta  tranlactio  hcn  pc>int>lcqui-  tciianHmoprofictfcuntifr stitque trAnfigi,ne-  - 

^•y^^tur^quod  nonfoiumiiccmcontcitkum^.  quecxqurrt/Uaernritas  fottii,  t^n^iumf^f-*' 

ftmdis*- (edeciatn ;  ppftquam \ pfrcibus in  caiifiu  ^toet}.itifqne yertSttfiatnmti.Ei ia '- ^ 

tapoftt  condufnni  ci^'cra!\(adio  procedat,quo*  fiiAikidm.t^.aper.  nt^  tnim fittemdue  trsiiff 

niam  tuncresadhucdubia,litigioti i&:in-  igijntque  apudrudjcuii  exqtiiriveritas , dehis- 

ccrca  eft,  necdiun  cocftat ,  vtar  liu^ui^  comtoiurjiii  qiu  tx  te/iamenre profu  ijluntitr-  ^ 

tium  fic  euafiinis  vidoCr  Q^od  fiveto  tMtd^fonSiquaminJpiciu  (ognitifque  ttftt^- 

lis  vel  icntentia  iudidsyvel  iurciurando  nuitnverht, 

dcciia  <!(,c]iioniam  h*^  omius  (iibiatacft ;      Karibautem  huius cft iftajquod fi noa  * 

adeoau  j  rcs  delijt  ciL  liti^ola,  mccna  vifis,ncccognuis  vetbisteftameti  tranC^ 

■  6cdiibuLiff.dereiu4icata.  idarco  cdlat  igcrctur,ampiaapcrirctur  fcncftraftau-*- 

cilnc  traiiladio:  De  rc  nMficata'  qtiDd  dibiisacque  infidijs  lUorum ,  qui  legata^'- 

tranfadtioncm  nonadmittar,textuseitm'  rifs  atque  fide<commilIafijs  obrcpentcs,  • 

Lii  C.detranfad.  vidc  qui  dixi  fuprain.  cumillisparuo<i^ddere  iolent,quafi  no  ' 

theft  i.k.£.Limiu(can}cn  hoc uanoitcr  ceriaresd& fuecic  teli^,ied  dubiaipcL- 

Aucor  vt  precedac    fi'hulIo  remedib-  alti^Itthcfd^acd^i.x^p^ladle>vcyW^ 

(ctaientia  rcfcindi ,  vel  tufpendi  queat :  ma  defiindti  voluncas  euercerccuc » esdU' 

aJioquin  &:  poft  rem  iudicacam  valet  tumqjhabcreimpcdirerur.qfyuntamca ' 

craniktio ,  ii  vci  appellatio  intercefterit,  exitum  iorciri,priuatimatqqe  publice  ior' 

wUppd6ttijKWuaici7./rwf./.(/r  ^  tienlBtLLC.dt  SS.EccL  \^^ ']   f^     -.^  '^ 
4ftidetfiqi|e4^geridamfiici^^  ^^s^lHaitfffmbi^lJI^^ 
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E'TRAW5ACTlOHr«V5  TmSSIS  iV.  .^^' 

1  iion  /Emylias  Ferrettus  contra  omnium  qiiam  co  cotra  deFuudi  voluntatcm  pcc- 

•fentcntiam  allercrcnon  dubitcnt , quod  catur ;  \t qu« no  h;Ec  lit,  vr  leg.it;iriub aui 

de  contiouerfiis  tcftamcncarijs  ,  in-  fidcicommillarius  illud  nolens  volcns 

lpc£kione  eriam  rcftamcnti  non  pratcc-  habcat ,  atque  muitiis  quoquc  acceptarc 

dcnte,tranfigi  poffit»atquc  lextus  addu-  cogatur :  acqui  nemc»  potclt  voluntatcm 

€tos  manifclbllimum  Tnboniani  crro-  ex  partc  amplcdi&  ex  parre  repudiare 

rcm  (apcrc  ferio  conrcndant;  idq,  raciun-  ( quod  fieret  in  tranla<5Honc )  hoc  fiqui- 

rulis  quibufda,lcuiulculis  obtmerc  coric  dcm  procul  dubio  ficret  contra  dcflindi 

-         tur ;  mihi  tamen  contraria  comunis  (cn-  voluntatem ,  qu.r  finc  dubio  hsc  fuit ,  vt 

tcntialongevcrior^ndctur^tu^ipropter  lcgararius  vci  lidcicomnnllarius  fibi  rc- 

cextus  apcrtiflimos  in medium  nuncad-  lidtum,  aut  totum  habcrcr ,  fi  vcUer ,  auc 

du^os  :tum  ctiam  proptcr  rarioi^ics  cui-  totum  rcpudiarcr ;  qtiocirca  mcnro  rccc- 

dctiflimas  modo  amgnatas,illorum  vcro  ptum  crt,vt  dc  controucrfijs,ni  teftamcn 

rationibus quomodo obuiam  fitcudum,  to  relidis,  non  poflit  legatarius  tranfigc- 

Qu,jt.   luculentcroftcndiin  tr.de trAnf.d.c.j.<i.t6.  re,poflicvcro  grans  donandi  cauiapaci- 

Ande  to-     Illud  hoc  loco  quxritur,  annc  dc  con-  Ici  vidc  d,tr43.c.j.<j./p. 
troturjtii  ttoncTi'\]s  tcllamentariis  donandi  caula       Ncqueobftat/./^.C.</(frri«T/S<?.vbi  cla- 

ufiamen  pacila  hceac ,  non  infpcciis  nec cognins  re  fignificatur ,  inrcr  ignorantes  ctiam , 

tMrijs  Uce  verbis  teftamcnri  ?*  Et  quod  non  pollit ,  tranladboncm  finitam  valcrc.  Nam  ab  ci 

dtdtnadi  ftatuijt  Bartolu-iBald.  Angclus  &  Accur.  rcgula  excipiunnir  tranfadlioncs ,  fupcr 

£Mif4p4'  fius in  d.l.6.ff.de tran/acl.  cuius  fu:E  opini-  cauUs  tcftAmcntarijs,factx,in  </./.(J.Rario 

eifii?      onis  pricipuum  fimdamcnrum  confti-  veroexccptionis  (lipra  fuit  iiidicata,qua: 

ruunt  in  rextu  tit.\.§.iMb.i./enttH.P4ult.  vbi  huc  crit  repctenda.  lif^ 
ait,dc  his  rcbus  pacilci  nos  polle ,  dcqui-       Cum  porro  verims  cxquiri  alitcr  non  Qu<;f  j i 

bus  tranfigcre  hcet :  cx  quo  infcrunt » ar-  poflit  iii  caulls &  controucrfijs  ex  tcfta-  tudex 

Ejmcnto  a  contrario  Ienlu,quod  de  qui-  mento  proficilccncibus ,  quani  ll  inlpici-  finttntu 

us  rebus  non  Ucct  tranfigcre ,  dc  iis  nec  anrur  vcr ba  tcftamenti  d.1.6.  con(cquens  f(rre pof 

pacilci  liceat ;  &  conlcqucnter ,  cum  dc  cft,vt  finc  inlpct^ionc  ccftamenti  lcntcria  fit,nonm 

controucrliis  tcftamentarits  prohibita  fic  fcrri  non  pollit  de  ijldem  controucrfiis ;  jpe£iii  tt- 

tranla<flio ,  de  lilHcm  quoquc  padUo  gra-  cum,vcritate  nodum  cognita  &:explora-  flammtt 

«uita  lit  prohibita.  ta,iudcx  fentcntiam  fcrre  non  dcbcat.  Er  vtrbii? 

Mouentur  &co,quod  cadem  plane  fit  hoc eft  quod  Gaius  lcribic  in  Li.^.x.ff.teft*. 

Tatio,quoad  propofirum,  pa^onis,  qux  ^uemadmuiper.ne^ue  fine  iHdite  trun(igi,tu<jj 

tFanladtionis;  quoniam  non  mmus  illa,q  apud  ludtctm  exquiri  veriratem  poffe  de  hu 

•hac  yltima  dcfundh  voluntas  cucrratur.  controuet/iif,qujc  e.x  ttftamento  proficifceren' 

Scd  contraria  fcmcntia  communiori  rur, ntfi  iiijpedit teftaniemiverbu.  Et  pr ofc- 

calculo  recepta  eft:  tum  quod  quilquc  dc  dlo  impcritiflimus  atq;  incptiflimus  fo- 

rc  nia,dd  rcm  familiarcm  fiiam  fpeilantc,  rct  iudcx,  fi  fencencbni  fcrrcc  anccquam 

qucac  pacifci  fuamq;pcr(ec'itionem  dc-  tcftamcntu  inlpcxiflct  6c  vcrbaeius  pon- 

teriorcm rcddcrc  L 7.^.fi pici/ar.f. de pa^.  dcrallcc,cumcxcototaviscauIarpendeac 

Tumctiam,qiu2ratio,  qux  obrmctin  necdevolunratcdcfunclitcftatonsa!  un 

tranla^onc  ,  <lcficit  in  pado  gratuito :  de  coftarc  poflit.  Mirum  proindc  cft,  Ac- 

nam  indubitati  iuriscft.quod  quiique  id,  curlium  comrariu  prolarc  aulimi  ftiifle, 

-quod  fibi  in  tcl^amento  lcgatum  ,ant  pcr  atq;  rtatuerc,  quod  iuvlcx  (entctiam  fcrre 

fidcicommillum  rtliiitum  eft,  rcpudiarc  pollit,teftanicnconoavi(b,ncc inrpet^i:. 
poflit     acc^pcum  alij  donacc;  nec quic-      Qupcirca  vr  tranfa<iio  de  caufa  tcft.  - 

Nnn    X  mcucuxu 
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mcntamrubriftitc  meano £KieiMki«ftia  niamnopinodo  pitaMum  ieclaeppblier 

q^t^G/Hftne  tgftameri  ^&addendum  eft»   incereftd^fiindorum  voluncacfttvldrott» 
quodfaaafutranfaaioi|i%5aK&<»»  ivibcreeximm^i.c.c/t^^.fa/. 
gnitis  vcrbis  teftamenri..  '   '       Vt  taccara  quod  uania(^  hzc  cx- 

DeercorcCuiacii  &i£mylij  Ferretrij  predis  lcgibus>  infpeftiotteilivecboniill 
ne^cis  tnui£iiftionem  de  connouer^^  tefbmenri  dcndecantibus ,  Gt  coamm 
fijs cdiamentarijs  validam ellc , atquc  d.  L».ff.dt  trAuftcl.  /.ff.tefidm.  qumddm. 
L6.  errofem  Triboni.im  contmcre  aire-  aftr.  pa<fho  .luccm,  qua:  legibus  iurique 
rcntis ,  fupra nonniiui  fuit  dithira ,  euji?  pubhco  contran.itur,jiuUiu4  cft monien' 
dem<f,erxocemin/^4K<toniiqt^  ^L7*ifiii^4tv^ff.  de  f4aJ4i.tUI^CM' 
breuitariscadanfteo.-  i^K'*-' 

Qu.qf?5     Qucriturporroanncin/pcdionihuic  Conrraripar(^mcnris/ati$fii^)|§imdl 
a  partibus   tranfigentibus  renuncian   in  tracl.de trat$f4U.(.j.^.i^- 

fliom  tc-  queat ,  fic,  vt  iib.renunciadone.ttanfi<-      Quid  vero  de  iuiaa  tenunciadone  j^.. 

fiAmetn*  Aio-(uhineanir,noninQ)caoceIbmen«  habenduniv  i  Eam  v;|lece.allerit  Autor  /wiHM. 
re-  to  ?  Affirmant  Accurfius  &:Anron.r.i-    noftcr ,  ideoquia  renunciatio  cllct  fo-  tarenun. 

llMMMrf.' bcr  in  d.  L  6.de  tranfa^.  moti  ca  rauonc    lum  contra  bonos  morcs  luris  ciuUis,  cmiova- 
quodadfauoiciuiuf9run)tr<ui%entuuo   &  idco  lullmcatur.  uf.  quatnuu.de  facl.  if^  i 

bis  rcibmenti  non infpedis,tra(tgeriiir Sed contraria  lcntenria  procul  dubio 
hlii^ pifainc^  ^uohfuo  rcnunciaic  vale-  verior  cll :  non  Iblum  iure  ciuih ,  quo  o  • 
\  ,  M4mU2jA^i«A*.  lrtneiBamcmum,quodaAui,leEtbus 
AddtlnEtpCCCecea-.cextus ,.quibus  H-  ciuilibuscontrario,accedit,improbatiu: 
•    ■    .   gn'fi<^'^ri  putant ,  quod  tr.in(adio  fupcr         t6.lf.de  pad.i.  ii:.%.fin. ff.de  legat.i.if. 

vlrima  voluiuatc  valeat ,  etli  non  omma   C.dt  legib.  Sed  lure  eciam  Canomco,quo 
-  .  .      veiba  tcAamcntorum  vcl  codjdllorum  omnciuramentum,  quodinalceiunce*' 
foKaintk&iLtiMeSfiftlfiiiMMfJitr^  dit  pcanodicittm  >  non  fiifljneci  dicitttc 
dil.  vcrum  hxc  fcntentia  dilplicct  Auco-  dLsi^jfiumKk,4tf*9.m  ftttti  &  d.(*f.  cut» 
.  ^  .    nnoftro,nccunmerito,  quonum  fieri  centmgat.detureiurand.  atqui  ccdcrctiuf- 
^  non  potcft t  vt  inipet^m  tciiamcnu  rcr  iurandumhoc m  prariudiaum  teftatons> 
^  '  imndecnr,'cumaneeain%e£tionevai*-  vtxm(B.vkfanaUK»lHmas'dtaiiinieim 
tasnon  poflitntqnici,ncctcanfiaioJBcaj  tur&cucrtcretur,cc4ececqiioqiinpt»- 
dJLS.&d  l.i.^  I.  iudicium  Rcip.  vt  aiius  c|uoque  inrer- 

Addcquodpriuatis  padis  non  poflit   fu  exumn  lubcre  deliwd^orum  vltimas  • 
lUiiuscaneioxumil/^.jUrrr^iij/iitfjtec  voluncates^U.C^ffiSJtofil^. 
^Pfciuacorum  pa£tis  juspttbticnmmuouii  ^    Non  moueocqnodtatc.iutamentum  • 
fj^cM LiS.ff.de pad.  cflct  foium  contrarium  boiiis  moribus 

Atqui  id  hcrettali  rcnunciatione,fi-  cuuhbus,  non  eciam  naturahbus:  nam 
4)aidem  inlpcdtio  verborum  teftamcnri,  quod  ncc  lilud  iuramcntum,quod  bonis 
ia  propofico ,  requiiicnuibn  in fiuioccin  ^  moiibiisiutttciuilis  comcaciume^  bo- 
ipk)rum  contrahcnrium  j  ledingrariara  nacon(dencialec(iaripol&C'>icdvetincin 
dcftindti,  ne  videlicet  voluntas  ipfius  vl-    arterna:  falutis  difpcndium,  dcmonitraui 

cima  drcumucnmur,cucrtaur &exitum   iii /r4^4ri(  i/r /»/^/r<r  Ct: 
fchbcce impcdiatnc.-Rgjwihliavccohn-  •  <Af.4^bi  vide.  ■  . 
jifiiMidi  kdcccnir  rcnttnqfliionc,  quo-  -  P4iibeiiK>v&.i]faid.'qi}dl(onis'cfi^ 

haoc: 
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DE  TRANSACTtON 

MrvdltAt  hdiit  pcrincie  expcdicx ,  vtrum  diiponcio 
1^4^10  d.  l.  i.ff.  dt  tranjkll.  locuin  ha.bcat  criam 
nfttme  -  in  nuiicupariuo  tcftamcnto ,  fic  vc  dc  co- 
toJiuntu-  crouerfusexindeprofici/cenribus,  alitcr 
fariuo  no  non  poHic  traligi,qui  infpedtis  &c  cogni- 
mf^eilo  ?  lis  vcrbis  teftamenti/'&  negatiuam  rc(5bc 
ample^liturcommunis  interpp.  SchoLx. 

Etcnim  rati6,ob  quam  dc  controucr- 
fiis  tcftamentariis  prohibita  cft,in  iis  co- 
irouerfus  locu  non  habet,  qux  ex  nucu- 
patiuo  ceftameco  profidfcunrur ;  ideo  n. 
lupcr  iUis  proliibita  cft  traiaclio,quia  ve- 
ritas  aliter  exquiri  no  potcft ,  qua  vcrbis 
tcftamenti  co^nicis  acq;  inipe(iis,&idco 
facilc  fien  poltic  vt  voluntas  teftatoris  vl- 
timacircumueniatur.  At  in  nuncupatiuo 
tcftamcnto  poteft  ahter  exquin  veritas, 
qua  cx  mftrumcnto  &  fcriprura  teftamt- 
ci,ex  ceftibus  videhcec,coram  quibus  vo- 
lunucem  (ium  tcftator  nuncuparit ,  vt 
ideo  opusnon  fit.tabulas  tcftamcti  prius 
infpici ,  quam  tranfigatur.  - 

Qupd  fi  tamen  htigatoribus  aliundc 
coftare  non  poteft  quid  in  teftamcro  nu- 
cupariuo  contineatur,  traiatho  no  valet, 
nili  tabuLT  fuerint  iiilpedtx;  ne  voluntas 
tcft.uons  cuerracur:ncc  huic  obloquitur 
quod  nuncupatiuum  teftamentiifir  non 
lcnprum  &  fine  (criptura  fien  (bleat  §. 
an.  InftJt  tfstAfn.  ordtnand.dc  idco  ineptc 
requiratur,  vc  inrpici.uicurtabul2Erclb- 
menti,qux  non  runt:  tamctfi  cnim  tcfta- 
mcntuin  nuncupatiuiun  ad  fiii  perfe- 
^boncm  fcripruram  non  defideret,  ta-; 
men  nihil  prohibct  illud  in  firripturain 
redigi  U.C.debon.foffecund tab.  I.  s.  C.de 
teftament.  quo  melius  confcruetur  vlti- 
ma  defundli  vokintas. 
lir.  F.      Ad  hxc  tranfigere  non  Ucet  dc  flituris 
Qu.      alimcntis  vltima  volunwtc  rclidris  finc 
An  defu-  cognitione  prxtons  leg.S.ff  de  tranftS.  dc 
turis  aU  F  V  T  V  R  1  S  dico ahmcnris  tranfigi  n6 
mentit  m  polTc,  quoniam  de  prartentisalimentis 
teftame  -  craladrio  mmime  prohibita  eft ,  ita  cnim 
to  reliclu  Gordianus :  DeAhmentu,  sky  pr^teritufi 
Uedt     qudftto  defermr,  tT^nftgipotefti  defutMU 
itiftiertfr 
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autem  fine  prxtore  feu  pr^fide  interpofiu 
tranfii^ionullA  autorttate  luris  ceufiturl.  S. 
C  dc  tranfali.  quinaiTi  autem  lic  racio,o  b 
quam  dc  ahmentis  fururis ,  per  vltiinam 
volunratc  rchdis,tra:iladio  prohibetur, 
dc  prarreriris  vero  conccduur,  moxfub 
Ut.  feq.  <;.  cxpoium.  Dcalimcntis  futuris 
in  TESTAAIENTO  rcli^lis  tranfigcrc 
Diui  Muaconftirurio  prohibet,nili  co- 
gnirio  praetoris ,  vcl  pr.vfidis  prarccllcrit. 

Hincqua:ritur,anncprohibcaturquo-  Q||.  ^f. 
quede  alimcntis  contradu  conftitucis,  An  lut.it 
tranfigere  fific  pracroris  cognitionc .''  de  ahmc- 
Et  quod  de  hilce  ahmentis,quc  in  c6-  tu  contra 
tradu  conftiruunrur,  rranladio  niinimc  clu  cofti- 
fit  intcrdida,tcft.itur  Vlpianus  m  LS.  §.i.  mru  traf. 
ff.  de  tranfad.  PUne,  inquiens,(/r  ahmtntit,  t^ere ? 
qua  non  mortit  caufa  donata funt,  lUebit  &fi- 
ne  pratore  auciore  tranpgt. 

Scd  tamen  huic  refragaturgeneraliras 
conftitutionis  Diui  Marci ,  dc  qua  ius 
vcrbis  tcftatur  Vlpunus:  Cumhi,quibut 
ahmenta  rehiia  erant  facile  tranfigerent , 
contemi  mo  iico prafenti ,  Dtuus  hlarcus  ora- 
tione  inSenatu  recitata  efficitt  neahterah- 
mentorum  tranfaHi»  rata  effit^  quamftau- 
dorepratore facU  d.l.  8.  ff.de  tranfaci. 

Ecce  loquirur  Orario  Diui  Marcidc 
ahmairis RELICTIS,  non  in  fpccie 
dc  ahmenris  tcftamcnto  vcl  vliima  vo- 
lunratc  rclittis:  deindegeneraliter  cauec 
netranficUoahmcntorumrata  fic,  finc 
prxtorc  fi^ti. 

Acccdic  huic  infupcr  &  ifta  rario, 
quod  ideo  improbct  Diuus  Marcus 
tr.uila£honcm  de  alimentis,  quia  illi, 
quibus  alimcnta  rehtta  lunt,modico 
pra:fcntc  contenti ,  facile  rcmittant  fu- 
tura  alimcnta.  Quam  rarioncm  in  ali- 
mentis  quoque  futuris,  tclbmentore- 
li<!tis  obtincre  pcrlpicuum  cft.  Quare 
Oratio  Dim  Marci  ad  alimenta  quo- 
que  in  teftamcnto  rchda ,  Ipcdbre  vi- 
derur. 

Nec  refiftit  quod  vcrba  orationis  fimt 
gcncralia ;  hoc  cnim  minimc  conccdo; . 

Nrv»  5  •ver-- 
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Yf tbum  qulppc  R  E  L 1 N  QV  E  N  D 1,   mnino  pcndcat ,  quam  lumma  aliqurvm        -  >. . 
^quo  v(aeftOratio,propricadvkimas^  pecuniq  femelpff^lliif  M]||lil^e,ca  pc-''*'*"'^»»»' « 
^mxmspctanttleg.t.f.penulf.fMTdhuL   cunkintidl»erc6nsupta&petdi^ efu- 
^■fXhib.LLucim.^firum.f.adSC.Trebeil.        *  rirctahdem&  mcndicarc  cognrur/fr^./. 

Quia  &  ipfe  Vlpianus  in  d.  Ug.  S.        mmqm. ff.de *nmm  UgM.<\v\x  ratio  ccllarc 
H/< ,  mquit ,  OrMte  pertmet  *i dlimetKf,  vidctur in iis,  qu«  cx contratku  debctur.      ^  ^ 
, ^  icAtMMM»,  ifeieMtkfimmt  nBOei,     Equidem qwenahi^^etiMuao»  bb  ^-it- 
fiu  Md tefiainennm  fa&u ,  ftue  ^b  mtefta'  quam  dc  alitn .  ntis ,  pcr  vltimam  volun-  Qit  ? 
.  U,ideru  ertt  diceniuni  etfi  morru  cauft  do-  tarem  relicbs ,  non  pcrmittitur tranrtge- 
:  iMr4 fiurint ,  veUb eo  cu mertu  (uufa  donj'  re,  aon  conucnit  mter  luns  mterpcctes*  f*W**W 
.UfuMty  reUad  '.pLmtig MSmmtk  fmiim  N^priinol6haii])edfCl»bcfm,ife*>*"^f^ 
mmtksmiftdtmitd/imtpMii&fiiffM-  *4.iMiM^addioopatat,finecognitio-  tranjjge-- 
:  tffe tranfgere.  *  nCBBgetoris ,  fiiper  alimcnris  futuris ,  in  '""^  ^ 

Quibus  lane  verbisOratk)  Diui  Mar-  ceniflileto  rciiciis  tr.uiladtienemprohi-  f* 
dpcripicuc  reftringitur  ad  alimcntafa-  bitame({e,quiaid{uadeatacmereatiir W^^'*''** 
,  lurainTltuiM  volttntactt  reli^  trmlque  finriul ,  alimentorini  >  kiqiianiy  f^^. 

Etratioqiioquehutus  noncftobfai-  &vltimiE  voliinfatisftuor.  ^a' 
.ta,q) ncmpc lcx  prxfumat  vnumqueiuqi       Vcrum ctii  Diuus  Marcus , atquc Sc- 
;  in eo  cavuoacm  clle ,  quod  (uainduftria  natus  vltima!  voluntatis  hiuorcjn  pr<c  o- 
^acqaifiacfk,  vcpoft  SalicetfifcribitSci-  caUsluibtterint,vtiteftiseft]diisiir£U 
pioGenriLiriita«f.A».A  §'^jf<<!rrr4n/(A.Noncamenyllameftar- 
tionem  Autor ,  quod  rctlator  alimcnta-  gu incnrum  ,  q'o  \  rtiadeat fauoris  quoq;  _ 
,  cio  ,promiilbr  libi  cojilulcre  vokiecit,  vt  aluuenterum  rationcm  eandcmhabuxl- 
'|bliiat<iinifispen(ionibus.  fe:iioneqttideminficiaseo»qao<lmak 
ScdDanicl  MoUeius  camratioifedi-  gnttsfitiniarealimeconim£uior,ceto- 
lietfitatis .-idducit  quod  tcftaror ,  qui ali-   nim  huic confeqtiensminime cft ,  quo<l 
mentareliquitjiiofolumcius^cuiaiimc-  •i»eiiacus& Diuus  Marcus,dtraprxioris 
u  legauit ,  led  (ui  quoq}  ipfius  &  ftnaUs  cognicionem  traniadbenem  proiiiben- 
fiuetatianem  hftbere  vohieric  in-eo  i  «e  les  rad  eum  fauorem  reipexerint. 
fbrtaflisismodico  prarlcnte  contcnius,       Alij  itJiqucquibus&Gilckeniusini 
tranfigendoalimentarcmKtcnsjCliii  iic,   I.  C.  dc  tr^rfacl.  adliipnlari  \  idetur  hanc 
faendiau:e,  acquc  fame  pctire  maxiiao  canonem probarc,  quod,it tranUCHode  ^ 
,  com  cefiacoris  dedeooceeo^ttur.         alimentis,finc  prxtoriscognicione^nde- 
-QuxradocumcejdetinaiiiTicnris  cx  •ret,atifa&oceHiopneberecuralimenta- 
-coniradhi debiti?; ,  ratio  non  cft,cji  dc a-   riis  rcprarlcntatam  pecimiam  confumc- 
•limenus  libi  debitis ,  vtpoic  rebus  adius  <ii ,  ndemquc poltcaiadpcHuriam  &:ino- 
^nm^e£l9dtibiis,tranngerepofltt.  piam«e^iftifitimelaboiateGOgerent 

'Cui(unilis  efttadoiUa,quamDu«rc-  atqucitafolius  aimientari|  cai&oattfi^  « 
nusnfTtgnat/.ii^«ir.4»/nMi<««'/'^4.quod  fftionem  interdidHin  puranr. 
ncmpcideodc.ilimcntis,  ateftatorcrc-      Cxtcuitn ,  reiVelohanncs  Roberciis 
4idis,n6pcimillumritiinepcactor«sco-  hancrationem  idcircocoiicit,qu!acadc 
•^iitionetcarifig^»  qaowtWcasMftsu  pUiieQRio«ialimbtias,etiamperc6tim>  ^il**  \ 
toris  conieruecur  £/.C.d!f ^f.EfcAryTqucm  6his  inter  viuos  retii5as ,  locnmfibivin'  • 
vcrifimile  cftalimcnta  potius  legat.trio  dicar,dcii{dcmq;tranla£Honemintcrdi- 
-  parriculatim ,  qui  fbrtailis  6:ugi  non  cft,  Qcam  euincit :  cmn  tamc  Senacus  de  lUis .  • 
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tWMfi><^'<^'J>IAirrrn^^<^'  nrttimtnTir 
\%c6uiconacaAibas  zcU€ds ,  cianlaAio- 

ncm  exprcflc  concetlit.  F.x  qiio  fnne  ma- 
ntfeftam  cuadi  c ,  Dnium  Matcu  ui  Of at. 
ioaad  iblum  aiimcucahumiioii  re^exi^ 
ftsnMingndaniiUiusi  ganfiffinpcm 
de  alimcntis  improbade, 

Qj^idani  racioncm  m  vrilicacc  publuM 
|toftuuuat :  quod  ncmpc  pubUct  uucr- 
Kheddcas  repleacor  meadicis ,  acquc 
egentibusJtem  quodadRcipublicacca- 
modum  inprimis  Ipcdet ,  ncquis re fua 
mak  vtatur,  ^.firklnfiUM  bit ,  quifui  vtt^ 
Bim.iiar.  &dn6ch2ccatioa«liiutcendafi- 
dtcnrfwquia  alioquin  nec  de  alimentis» 
intcr  viuos  rclidkis,  trajifatftio  valcrct, 
ac  fiulhu  cum  Dmo  Marco  Senaiusdc 
a|imeatis«  duntaxoi  in  teftamenco  rcli- 

IBMiMftionem'  improbadec 
^;.,]^||]tt|l^|iaplaicet ,  idcirco  dc  ali- 
li\6nris'  futuns  in  rcftaincnto  relidis 
ctaniaitioa^nvimprobarK  cmu  hngul^ 
cis  vldmaniB  volantatttib  fauor»  qots 
•kicum  ioR^pftuadm  ac  publiceinter- 
f*,hoc  mcrcanir:  arque  ira  rcnciunt 
Antonius  FAbcr&  Hotomaimuiin  i.L 


i*i.dt  tTMfifi.  Connanus  s.(*mm.r.  

jkJocchqk^fiM^^ 

iu&  vcto-  rationis  hanc  rationcm  alTi- 
gfiant,  quod  non  de  aliis  alimcncis  , 
quam  mteftameuto,  codicdlisvltunar- 
qtae^jn^Bntace  ^eli^ «  a»nlai£tieiiem 
o6cnmiii|$^bcac :  athocftuftsasatque 
inepte,  u  «on  ob  (olum  fauorcm  vltima- 
aunvolumacum,tran^ktK}  mter<licuur. 
^  y^nimamen  8c  hmc,  latio  fiiffioiens- 
fl^idm^etdRfivnim  iolius  voluncads  vl- 
vkttx  conferuand.c  cauia,dcalimentis  fi- 
ncpfscorc  trunfigcrc  proliibctur ,  &  no^ 
ctiam  fauor  ipllus  alunencanj ,  cui  ali- 
menureli£biianrr^MdttiiE,cttriUafiK 
IttmaaHiadio  improbacur,^uaaIimen- 
dtifconditio  redditur  deterior ;  contra 
v|roeaadnucuturi  quaconditioipiius 


SGd  vefbards^  oflendercviieantur». 

non  tam  vltim^  volantatis  feuote^q^am 
almicncarij  gratu  traiiaitioncm  nitcr- 
dici )  ilquidvm  idoirco ,  Autorc  Vlpia- 
noy  tnuifigpre  iupcraUmendsnpn-b-' 
cet ,  nc  lu,  quibus  alimcnta  crani  rcU-« 
dia,  traiifigcicnc  modicd  pri-lciite  con- 
tenci  -  vudc  haud  obicuie  liqi^cc,  Se« 
natumipil  quoquoalimentado>neeg,e- 
rerluifque  deiraudasetur  alimcnd8,pro- 
(pedtum  voluiile. 

Ncc  moucor  radonefiipenori,  <^uam- 
pro  fuaopinione^dducuntjquodifolioet  - 
de  Iblis  alimcntis,in  tellamcnto  xclifdSi 
tcanlac^io  prohibcatur ;  hmc  cninuion 
fcquitur  folius  vitimo:  vohuuaiis  fauore  - 
iiid  SCturn,  ncc  vlUm  alimcntari)  iplius 
sacionemhalKri}  Csd  idlblam,quod&'- 
vkimae  voliintatis  defiindti  conferuond^v 
caufa,  de  alimcncis  tranfigf  rc  Scnarus 
pjrohibucnt :  id  quod  «Ix  aos  Ubciuci;  ad- 
micciniiis»  • 

His  ttaqiienldonibusordincrelaotis» 
cxiftimarnn  vcram  rationcm  orationis, 
vt  Hc  SCti,ob  quam  de  futunsakmcnns, 
in  ccftamento  rehcUs,rranngcref  arra 
praECodficognidonem,  prohibenirhanc^ 
ciIe,quod  cum  tcfbcoresfircquenter  co- 
gnatis  fuis  atque  amicis  tenuibus,ncque 
lausad  rem  Tuam  attctis  bcnigne  faduri, 
uoitcectHnillis  GsmaA  lemeUdinque- 
rent ;  fedaiimctorumnomincpjcnimq*  *■ 
annuu  qmpjia  lcgarenc,accidcrit,vt  iidc  • 
modicam  aUquam  przicfitem  pccunia»- 
qua  pr^ ftadoues  iHasMMrtias  ppppfcat»  ■ 
ae%($niimetocam  heredibus  ttaAligp- 
renr»  atque  itadcfunAorum  voUmtates 
euerterenturipfique  alimcntari|  alimc- 
Cisddraudaieutur.  Idcirco  viium  fucric* 
ttaii£iidioiiem  abique  prxtocis  «egpi* 
donc )  prohiberi-:  vc  ita  mdo  iMwinfi»-' 
lo  vlrimi  vokmratis  fiiuorc»  necinlauo-' 
re  foUus  aluncncanj,.ied  ui  £uior«  vtnuT^ 
qucconfiftat :  p6  hancvesameilerKio- 
D£,peripictte  probtt,4|(|od,vt  paulo  ante ' 
'  dictM^ffin  Scaanit  im|i;obctya&^i»T  - 
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ncm ,  quac  alimencari)  condicionera  rcd-  Tum  quia  iuramentum  feruari  non  pt>-* 

dat  dCTcriorem,  eam  vero  contra  admit-  tcft,mli  &a6his,qui  ifto  iuramcnto  con- 

tat ,  quaconditio  ipfius  cfficiatur  melior  firmatur,obferuetur,na  fi  quis  V.C.con- 

d.l.S.^.f.  ^.<jr//,quodqucSenatu5,  tcftc  tralegcmluftiniani  Imperatoris , fimdu 

Vlpiano ,  idcirco  tranlachonem  prohi-  dotalem alicnarct ,  inicia,  vcl ctiam  con- 

bucrit,  nc  hi ,  quibus  alimenta  relida  c-  fcnucnte  vxorc  ,  &  addito  iuramcnto,lc 

ranr.  modico  prxfcntc  contenti ,  facile  alienationem  non  reHocaturum,iurarct, 

cranligcrent,  qure  linc  ratio  luciJentcr  quiobfecro  iutametij  hoc  (eruarctur,fi 

oftcndcrc  ndctur ,  alimcntari)  quoque  no  &  ip(aalicnatio  obicruarcturi  aut  qui 

Mtionem  Scnatum  habuilTe.  laluo  iurciur.  alicnario  reuocari  poftct? 
Hinc  facihs  eft  dccifio  quiftionisiU       Sic&in  propolito,  fi  quisdcfuturis 

Antrattf-  hus  quxhoc  loco  mouetur ,  anneiurau  alimenris  fincpntore  tranfigeret,  &iu- 

aclw  tura  traniacHo ,  fine  cogmnone  prxtons  fa-  raret ,  Cc  iftam  tranladionem  leruaruru, 

tudtfti-  da,  valcat^anfitvahda.?  Cumcnimcx  nccabealevnquarcceirurumellc, quo- 

tttrv  Mt ■  modo di<Slis  appareat ,  quod  ratio  tranl-  modo  quxfo ,  hoc  iuramcntum  (cruarc 

«if/HM -ictionisdealimcnris  fucuris  prohibitx,  &cuftodire  pollec,  fi  non  cnam  cranfa^  * 

((At?      noninfbHusahmentarij.fcdinTcftatoris  <aioncmieruaret,  autquomodo,  faluo 

ctiam  eiuQcmquc  vltimx  voluntatis  fa-  iureiurando  ,.contra  tranladionem  vc- 

uore  fit  fundata ,  confcquens  vtiquc  cft,  nire  poifct? 

huiulmodi  tranladioncm  iuratam ,  nc       Tum  criam  idcirco  prxfata  Canoni- 

quidcm  iure  communi  valerc ,  quoniam  ftanun  diftindio  (ubfiftcrc  ncquit,quod 

hoc  ius,iuramcnta  iUa  impobat,  qua:  m  luliunndum  ipftim,  illicito  adui  &  legi- 

altcrius,quam  iurantis ,  cedunt  pr.ciudi-  bus  nnprobatoaccedcns ,  ^  lcgibusim- 

cium  cqumua.de pad.  m fext.  ataui  ccdc-  probatur  l.7  %.i6  ff.de patl.  l,  j.  C.  dt  lcgtb.l 

rct  hic  iurata  traniadio ,  fi  valeret.in  ii2,^  fitt.ff,deUgat.i. 
prxiudicium  dcfundi :  quinimo  ctiam      Necraoueor  quod  in  propofito  iufiu* 

in  Rcipubhca;  dctnmcntum;vt  crnus  in-  randum  fit  tantum  contra  bonos  morcs 

tcrfic  vltimas  voluntatcs  fortiri  cxitum  ciuiles ,  non  etiam  contra  bonos  mores 

it.C.  de  SS.  Fcdefvi  taceam  quod  tahs  iu-  naiuralcs,  cuiulrnodi  luramentum  pro- 

rata  t  r.anlai5lio,  lcgibus  c6trana,pro  nul-  pccr  conldcnriam  (cru.iri  debeat  diH.cap, 

h. &  infccti habcnir  in  /./.  C.dell.  quatnuu.  depjd.  inftxt.  Hoc  cnim ,  Hcct' 

Nec  .idmittenda  cft  diftindHo  Cano-  ita  iure  Canonum  ftatuatur  j  non  camcn 

niftarum,  qoamenam  Autornofterap-  admittendum  ,  ahbi  prolixe  oftendi  in 

probare  vidccur ,  quod.ihnd  fic  iufiuran-  rr.id.  deautor.  iur.  c.i.q.4.  vbi  eriam  ad  diA 

dum  valcrc,&  (eruan  dcbcrc,&ahud  pcr  {cnricnrium  fi.mdamcntarefpondi  atquc 

iusiur.andum  adhim ,  aUas  dc  iurc  inuali-  perlpicuc  dcmonftraui  talc  iuramctura 

dum,confirmari.  nuUaccnus  luftincripoftc. 

Nam  incpridima  cft  h.rc  diftin<5tio,       Ncc  obftac  quod  religiodebe..rprar- 

tumquiiiuramcnmmeftacccftoriueius  fvrrircguhsiuns:  nam  nuUa  cfteiusiu- 

contradlus  vcl  ncgotij ,  cui  confirm;uidi  ramcnn  rehgio,quod  bonas  lcgcs,adeo- 

^racia  acccdit :  nuilum  autcm  accciroriu  que  ordinarionem  diumam,vt  appeUan- 

lubliftit,nili  &  principale  valcat  arg.leg.fi  tur  cap.i^.adRman.  impugnat. 
eum.^.qut  iniuriarumff.fi  quitcauf.  §.^.  Inii.     Nec  aducrfatur,quod  Canoncs  in  can- 

de  fidetuff.  Qupmodo  icaque  iuramcn-  fa  fpirituaii ,  quaJis  &  hxc  pr.Tfcns  fit, 

cum  valcrct  atquc  feruandum  elTet,  li  debcant  prarferri  iuri  ciuili :  nam  hoc 

adus  ,  cui  acccflic  ,  non  fublifterec.  vcrumjmiiCanonesquidftatuantcpiod 

iuh 
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Tari  rcpugnet  diuino,  rt  prxfens  fadt  iu-  Sc  iudiccs ,  quia  contrarium  rclucet  ma- 

tamentum  arg.  dx.ij.ad Rom,  quin  ctiam,  nifcftiirime  ex  ar^.  Li.  C.  de  arbitr.  led  iu- 

iorcCanonura,  hoc  iuramencum  non  Acnuslblum  procedit  comparatio  &  fi- 

pofle  fubftftcrc,cxindc  oftensu  eft,quod  militudo  ifta  inter  arbitros  compromif^ 

in  temi  redudec  praciudicium  c.  qU4mui$.  ^anos  &  iudices  datos ,  quod  ficut  lentc- 

"lif  H    ^P^t^-i^fixf-  aaiudicislitemfimt,  itaquoqiarbitriu, 

'  *      Vtigiturtran(adkiodefunirisalimcn-  prout  femcopsu  cxplicarc  videtur  Pau- 

^jj^^'  tis ,  in  tcftamcnto  rclidis  valeat,requiri-  lus  m  d.Li.  mfuper ,  ctfi  daretur ,  nullam 

htMrk  4-     ^iitorit^  &  cognirio  practoris ,  vel  in  amplms  eile  djiferentum  intcr  arbitros 

'  l^aattu  ^'^^"'"ciis  prxfidis  leg.  I.  §.  n  ff.  dttrdttf-  &  iudices ,  cxindctamcn  uiepte  inferrc- 

trmfiid.      ^^'   ^         ^*^'*"""^  ctitnm  auto-  tur  ,  quod  compromillarij  cogmuone 

t»!mt§- cognirionc  compromillarij  ar-  procedat tranfadho , cum nec ludicis au- 

ritdte  cZ-  ^*"^  tranla<aio  fuper  alimentis  proce-  toritate  &  cognirio  ficn  poiret :  nam  vbi 

trtmB  «lar.quinthxcAutorj'  Etquidemquod  prxafe  dccretum  &:  cogmtio  pr^toris 

ab     ^^^^  tranladio  cognitionc  compro—  prxlidilque  deUdcratur,.ibi  ludicispe- 

millarij  iudicis  ,  nonnulli  hac  ratione  dana  cognitio  non  fuffiat ,  vt  taccam 

cuincere  conantur ,  quod  arbitriafint  quodcumcognmoJufc  de  alimcrisfpc- 

ad mftar  iudiciorum  redada  leg.  i.  Digefi.  cuhter  atque  nommatim  prictori  arquc 

dt  recepr.  qtu  arbitr.  itemque  quod  arbiter  prxlidi  lit  derrundata  in  rfii.idcirco  aji  j, 

ittdici  comparctur  in  leg.  tj.  princ.ff.  de  re  quam  przfidi,aut  prattori  competcrc  no 

iudicatd.  polTit :  non  igitur  ludici  pedaneo,nec  ar- 

Veruntamen  contraria  opinio  qux  bitriocompiomHlariD. 
communior  &  Autori  quoque  noftro       Cxterum  eo  ialtem  cafu  valettrani- 

arridct ,  vcrior  eft ,  quod  nempe  tranf-  adho  fmc  cognitionc  practoris ,  quo  a- 

aftio  non  valeat  dc  futuris  ahmentis ,  limentarius  condirionem  luam  non  de- 

ctiamfi  cognitio  arbitri  pricceirerit,quia  teriorem,  icd  mchorcm  rcddiderit :  id- 

in  leg.  S.ffde  tranfdft.  &  leg.  8.  Coieod.  circo  enim  tranfatfao  Orarione  Diui 

tit.  confhre  rcquiratur  Pr^torie  &  Pr«-  Marci  crat  prohibira  ,  ne  contra  volun- 

fidit  dccretumi  itavtOratioDiuiMar-  tatcmteftatonsalimcntaintcruertantiu: 

d  non  aUter  vclit  raram  cde  tranfa-  alimcntano.ilqucpoiicaefurirc&fama 

ftionemfiiper  alimcnris  flituris,quam  pcnrc cogatur ,  vtlUpraproIixiusoftcn- 

fi  audlorc  PRi€TORE  fit  fadb  liim  fliit.  Hac  igitur  rarione  tunc  cef- 

di^.  leg.  i.  in  princ.  ff.de  trdnfad.  EtGor-  lante  quando  fuam  conditionem  ali- 

dianus  ImpeMtor  dc  fiituns  alimenns  mcntarius  Tranfigcndo  reddiderit  nic- 

finc  Pretm  ,  vel  Prejide  tranfadionem  horem,  celfabit  etiam  difpclitio  diii.  Li. 

intcrpofitam.nulbauctoritatciuris cen  ff^.  de  rM»/i<?.atqui  hoc  ncquaquam dii- 

fcri.dicit  d.  l.  i.  C.  de  tranfUl.  hinc  igitur  limulauit  Vlpianus  in  d.  leg.  8.  §.  6.  ff.de 

perfpicuum  cft  ,  quod  fi  tranfaftio  de  tranftH.  dum  ita  fcribit :  Eam  tranftciio- 

tranla<Shone  non  Pracfes  nec  Prartor  co-  nem  Oratio  mproLtt ,  qiu  idcnco  fit  rf  quii 

gnoucrit,tranl"adtioncmnonfubfiftere.  reprafenratam  pecuniMn  confumar:  qutd 

Ncc  ad  propofitum  quicquam  faric  ergo  fi  quu  ntrapratoruautoritatem  tranf 

tatio  fupcrior:  namquoddiaturarbitru  egertt ,  vt  quod  per  fingulos  annos  et  erat 

ad  uiftar  iudiciorum  cire  reda<5b  in  dLi.  reltiium ,  conftqturetiir  per  fingulos  men- 

ff.de  arbitr.  id  non  ita  ceneraliter  acci-  fes  f  aitt  qmd  fi  quod  per  fingulos  titcnfts 

picndum  eft  quafi  nulfa  amplius  fit  dif-  ei  reltilum  erat ,  con/equeretur  per  fingu- 

rerentu  intcr  arbitros  compromiftanos  /«  dtts  f  qutd  deinde  fi  confumato  anno  vt 

Ooo  aicipt- 
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Mtfftret,  inkumu  cwJtqtutHri  &  pM4  coris  cognioone»  pcohibet :  cum 

mmtrMfdmmmnlm^mammtm  gcacBliiercnnfiaMkdeianiiisdi^^ 

AtUnmfiidm  dSmm^rim  t*lttrd><fUltone  tis  eft  prohibita  Diui  Macci  Oraoon© 

/rff /r,  ntlutt  emmOnUk  siimms  fernMfr  pr.  hg  S.  detrdrtfid.  atqyi  in  caula  feuora- 

diticnemtrttere^  ■  -  ■  biU,  vcpote  cuin  aguur  deainnenusa,- 

Quanquamaotem  ^giiinaiMs<Btto  limentatio  conftnaiiAs,  nwBinealjk 

«xiftimec  ahud  eilc  in  bgatn  habicado-  mcntocnm  omilia  continencut ,  fine 

nis&aliudin  legato  cibari)  conftitucn-  qiiibusno  potcft  omninovcl  (atis  com- 

dum ,  ica  vc  de  kgaco  iiabitacionis  iuie  mode  viui ,  vc  fuoc  cibariaUiabicauo,cal- 

pnecoretranfigciiewcat»  delegatoflo*-  ceana»idltiriB«,/.%<fr5.j^4Anmr.<^. 

tcmdbariononicem»quje  opioioeius  (ikir.ltjfiit. 

oonfirmari  videtu r  tbi}.  leg.  t.  \.  vlttm.  in      Qupcirca ,  etfi  verba  ddl.  § .  vUinu  fint 

c^o  iiikdWnm'.  St  odhabitAtwnemcertd  gencraUa  6c  abiijue  imutauouc  cofi-  . 

^KMtitMfu  MMMTtti&4y&  ttdfittfimfk-  ccpca}  tafncn  iiiniteitamiift|..A4ith 

4kmtfiiitfrmniVtiuktdHepr4ltetMryva'  ftingiiencis<» .  exnnc  reftringenda  acqiifr 

4llttrdfiiSi0i  quU  fru^usfubitattoniipT^flA-  dcca  traii(adUoncaccipienda,  quacon-  ' 

nr ,  ^t  rum*  vel  inceruUo fitbiectdtrMfii-  ditio  :raniigentis  cftiaacur  iuchor :  cum 

&i*efiy  feremtrahtpnqtifiqtte  fiprababud-  in  coco  iuregeneri  pcr  ipccicm^croge- 

Hlmy^erMhUUpUauriteertdmfiimh  mlimimkfdt^lMr, 

^itdtem  pN0driiha»fillti§Jra*  4^  &  atrd      Hoc  porro ,  quod di<aum  eft ,  valerc  J^V'  . 

prdterem.  tr.inlacboncm  linc  nrxtons  coqnitio-  "* 

Eccehicaperreconcediturdcliabiu-  nc,  liraciior  exmuc  traiiiigcaus  con-  ^ 

llMeididaccanfigece.^ '  ^  dUcio4ncitceftda>aia]icn^ionemre<'^'';'^^ 

VcinBtamenCuiadus  &qmprKtet<-  rum  Ecclefiafticaruro  cxcendendum. 

caabAutore  alleganrur  hunc  textimi  non  efle  monet  Aucor  nofter,  fic  vt  ff"^*** 

ff.vMm*  ad  pra:cedencem  caTum  cxiiU-  illa  vaieac  iii:cdeii.e  condicio  ex  ^^^-  fr 

maac  cfle  xeftciageiMlam  ,4piatian&-  mbdt.alifnacione>ef&da-fiiccii.  Hoc7 

.dione  fiiam  condiooncm  meUorcm  e^  veiD  ideo  quia  huiufmodi  leciim  aUc- 

fccerit,  cui  habirario  erat  rclicta,pro-  mrio  hmplicircr  prohiberur  tet.  tauL  _  , 

pcereaquodracio.obquamprohibccur  c«d.  de  rtb.  Ecclef  non  aliendndo  <Jr  leg^ 

de aUmcncis  tranfidio,  in  hafattarioiie  »^€imfeq.AmhetiuC.deSS.Euiefi\\iQiq^ 

-qttoqucobcineac-.  admoduin.rerum-pupillatiiim  inl^.;i 

C.vterum  (TeMCnilitas  huius    i^Mia.  j^iif  rri.ww^r.  Non  igiuirqii.Trcndum, 

.rcikixttioncm.ilbin  reipucrc  videcur  ,  gn  condicio  Ecclclij:  mciior,  aii  dcie<. 

aiiii eiuluiodireftadioiicminimo(}ui-  rior^i^iic,  vc  rau  lic  alictucio  rcrum 

dem  vcrbub^n^ficeniri  Accedic  in-  Ecclcfiafticanim,  (ed  fiifidt  quod  finc 

■  (iipcr  &  lioc,  quod  iam  ii>  pncccden-  folennicacc  qua:  lcgibus  rc-qt]u^itur,  fa- 

ti'ous  fiicrichic  cafiis  definitiis,  ncmpc  d.j  nr,  vt  niil!a  dicatur-ipfo  lurc.  Alia 

in    6.  dtQ. leg.  S.  proindc  ii:uftra&:  ocio-  eit  rauo  craniadiunib  dc  iuuuis ahmen*- 

■lcidqifiinMlehabitacionedcnaon^kece-  m^i.hanc.eiiim  prohibec  J)ini.Mj(cd: 

rccur.  confticaci^finedecreaoppecomficiiJ'. 

Ego  camen  j  his  rationibus  nor  ob-  fed  cam  non  nmpUcicer  prohibcc,vc» 

•ftancibus  ,  pnorem^^nccociam  uiiiilo-  suin  a^dit ,  nc  inrerdpiancur  aUmea.. 

•tainnsycciorem-efltaidicoicuinqnad  la;  Vnde  (cquicur ,  quodfi.itmiaAio ' 

eadcm  .racb  in  hahirafionc  obcmca^  fiidb  Hc.,  non  vt  iuccxcipiantucaLimen^  ' 
^MrinrihOTittfftmii<teifB^itqge«ft-      Adjw.coadiop.aliaicaiarij  ^melioc 

scdda»- 
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wreddanir ,  &  reuera  mclior  efFeda  fit,  quam  tranJkbonc,  immo mulro magis 
vnoo  ccicinHanir  iCxania^o ,  de  ius  aii-  alimcnca,.c6aa.dcfun^  voiuncacem  m- 
rfji><yiAa>ifiqwiWiiiii jirpiiif M  6tan-  tercipiannw^«ldi|i»^dtfi^^ 

.<Wii  nDniiiHmMairirI>nM«nttdl«^  Iniicatei ,  qtti««idtiini lotdxi^blicc  ac- 

ieimafiA,  quc  priuatim  intcreft,  cuerrantur ;  (iqui- 

Mcm  qaoOHC     doce  aiTerendum.:  demcx  cranlattione  aiimcncvmspro;^- 

rim  lcgelglitpti-  limentisaliqiiidacdpiciljlLCrfr/r^i^. 

«onfticadone  luftinuni  cxpudioncvero  gracuitftnihiL  QupciF* 

pfohibicanonvalcaccrfiexindc  condi-  aidcahmentisiMce/lamentorelidkispa- 

donuiliecis^u^ficdeccrior,  quoniam  dao  multo  magtf ,quam  ciantacfao  inter- 

■.9c  bmc  ahauao  fimpbciter  improb*^  didaedt- 

non  vc  craniadio  de  aliinentis,      5.  Si  donadoalimentonim,  neqoi- 

cumaddirionc.  Ca:terumde  dore  mnf-  dem  coram  pra-tore  ,  eoqae  allctiricnre 

..igcre  nuila  conftitutione  prohibitum,  acpcrmictoritctadavalet,multomuius 

\:  acc  eciam  eadem  racio  m  dotc  cil,qux  ▼aiebic  ca ,  qux  Hc  per  padiun  iine  prx- 

f^ikiefc&ie  pflMom  cogniticMie  t^in^  toceiiamveBocerd&acpknadeftiucis, 

;^^ere  non  liceac,  vt  cx  przdi^Us.coUi-  quoddonarioahmentorum  non  valcat, 

"  ttcre  difficile  non  eftj  &cum  fit  regu-  quamtumuis  campntoradnutnt ,  d.  l.s. 

la  quod  dc  qmbuTuis  rebus  tranfigere  $^/r4r«r,/7.multominus  ica^uc  vdlebit 

fit|iiiilitftnftk  quibus  irMwalHo «fr  pti6tiagBicnita(bepneiwe. 
;.}f  pi^me  Sc  nominadm  legibus  non  eft tn-      4.  Pa^m  fieri  debcc  de  rc  ccrta,  /  /. 

>  .j""/  terdida,  idco de dotc quoque tranfigc-  ff.<Unanfail.\hi\\^\Mm^\OutpMtflttury 

rehcebu,  vcqu«nuUibicfiperiacur  abi-  inquic,  doHMmucoM/krtm  (eruuHtdtqite 

•<^1*  ft^^cgula  excepfit.—  .  mMitaimiAmSiMnmi^  AtquoJ 

^Smfit''  Anywo^cutdefucurisftlimenciain  allBieiaomfnjcada  ddiecnr»  idpropcet 

)^f^  ^lBftMnento  relidtis  rranfadio  eftprohi-  incettum  vitr  alimcncuij  fpacium,  in- 

f„gf^^   bic%iitaquoque  de  iiidemgratmca  pa-  certum  eil ,  quu  fincm  aiimencorvtia 

fliMKi-  ^ftKituerdifta.dilfidfoeftqwrftio/  legato  ,aliinencaninM>rsfldleit»dLAi:> 

ll^|l^l^4Myn  lacobus  Cuiacius,  Uocomannus  &  |.  mMlliii.Igicur  de  alimentis  fiicuhspaci-: 

jj^^j^jffilgiiin  Baro  m  i.  LSiCo\cz.  in  rr^4r.  de  fci  non  liccr  \  (cdleiandepcaReiicil, kf, 

fnhAu  f^S^ocm.  xque,  acqueccania^onem     4.  .Sieamcn5fbk0ctntCQtiol(.Mar- 

"  .*iQ4efuaiKif ilimentis ,  in  ceflM0«Be»fdi-  drVCMffiig^tts ,  pro  alimencis  obUg»- 

■AiSjiUicicamellecontendunt.  tum ,  fine  cognirione  pcTroris  libcrari 

.      j/QhP"*"^^'^?""^^"^^^^''^*-^"*^^  poflic,  roulto  minus  pemucccrevoluitj 

-      j.}  De  quibus  lebus  non  UcecjK^n^  vt  pdndpale  aUfnencorum  debinun  pat 

ig|eie»deiitteinnecpaciiapetminiBift  AogiBtui^iipi^^mturiledancecedft 

jir.s.lil'  i./htmt.  Psuli :  acqui  de  fiituris  a-  ell  yerum,4W*jfc^<aiy  fe^fwgggOr 

iimcnCB,iftceftamcncorclidis,nonliccc  ftcnus. 

.1c^%McfiiKpcxcociftcognidon&Qi^      6.  Si  &ciiius  admicucur  cranladdo 

\m^mfmSl^^mtUiii^^    ,     -  quam  padtio  gratuiu ,  lequicur  quod 

I.  ,:a^  VUiattioefteatlemtiUiqpioqtte^^  tcaniklione  prohibita  ,  muho  magis 

•dctn  cft  iuris  diipofido :  iam  vero  c^oad  ccnlearur  prohibita  padlio :  atqui  cranf^ 

4Hropoficiun,in  pof^o  eadcm  eft  caao.ob  .a^do  iadUus  pcrmicticur  quam  padio. 
^ilitp^jttijcyi» i!E|i^%te  pwfctti»  ^4iimMlit^»^<^^fP'^^ 
iljii  ijj|tiH|i#wiiftg|ii|iii  ijti  liliM   TlilCL  in:^fifefit'*^"*™"*™'^ 
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tranfa<5Ho  pcrmitiitur,padio  vcro  intcr-      VcruntanKn  parum  hoc  ad  rem  (adr»« 
dicitur :  ergo  prohibui  tranfatkione  dc  nccargumcntum  noftrum  infinngit:  nc- 
alimentis  mturis,  multo  magis  pa^Ho  de  gamus  quippe  ac  pcrnegamus  in  pzGto 
iifdemprohibitaccnfctur.  racionem  illam ,  od  quam  de  alimencis 

7.  Deniquc  cum  diftraftio  fiindi  in-  tranGidioeftprohibiia,  militarc:vcracr 
alimenta  rchcti  fme  prxtoris  cogninonc  nim  rario ,  cjuo  Oratio  Diui  Marci  niti- 
fichcita, /.*.$.//. j(f//rrri»w/Sir7.nccpa<fbo  tur,ha'cfiiit,  quod  alimennriimodico 
gratiuia  dc  ahmentis  valebit :  cum  illi  ahquo  prxlente  contenri,  F  A  C I L  E  ad 
non  m  totum  ahmenta  intcruertantur  tranfigcndum  adduccrentur,  d.  1. 1.  princ. 
alnnenrano  ,  nec  voluncas  defuncli  o-  atq,  ita  per  tran(attionem  alimenta  F  A- 
mnmo  citcumueniatur :  hac  vero  ,  pa-  C I L  E  mtcrcipcrentur  vhimarq;  defun- 
dtionc i!itiu.im ,  donandi  caula  interpo-  dorum'  voluntatcs  •  circumucnircni;^ir 
fita  ,  alimcnta  mtotum  intcnicnantur,  quxratio  111  paifcione  donaiionis  ciufa 
vUimjquc  dcfundi  volutas  nnpcdiatur  fada ,  ni>n  perinde  iocunrlibivindicac: 
Ca;tcrum ,  his  non  obftancibus ,  ve-  liquidcm  hominum cacft  naiura.vc non 
tioreftactuciorconttaria  opinio,  quod  faciledonent,rua{(|;re$iaCbcnt,/.rw>n^  ■ 
ncmpc  de  fiituris  alimcnris ,  intcftamc-  mdti/ito^ff.  dtprebar:  hinc  ScnatusCon* 
torciidis,  grauika  padVio  valeat;  eam-  lulto  Vcllejano  muhcr  intcrccdcrc  feu 
quecxncotcria5dch.ndimtDonclhisin  hdciubcrc  prohibctur  :  at  donare  non 
Itg.  S.  C.  dt  tranftd.  Franc.  Connan.  Ub.  5,  prohiberur,  quia  facilius  fc  muhcrobH- 
coinm.7.n.7.  Scipio  Gencil.  in  trd^at.  dea-  gar,quam  don^t;  I ^.ff.dd SC.  VelUfan.  Sic 
limenr.  c.4'  ctum  lcgc  luha  fundum  dotalem  cofen- 

Argumenta huius  opinionis  harc  funt.  {"11  muheris alienarc  permittebai,  pr.  Injl»  ■ 
i.  Rcguknterea,quarnonprohibcn-  //w^.4//f«./»rrt  w/no«.quiancmpefacihus  = 
tur,  ca-pcrmil^i  cenlcncur,  leg.  Mutm,  vxorconfenrir  uioppignorarionem,qu5 
.f  j.  <>.  /.  ff.  de  procurau  Itg.  1.  ff.  de  tefitb.  malicnationcm fundidocalis:  Conlimi- 
atqui  padio  dc  ahmcnri^  fiituns ,  in  hteritaq,*:hoclocoScnatusdeahmen- 
tcftamcnto  rclidhs ,  gmtuita  luifpuim  in  ris  tranhgcre  prohibuitr  pacilci  vcro  no 
iiii  c  prohibctur :  igitu  r  pcrmiUa  intcUi-  prohli>nit;qma  faahus  alimenrarius,ah- 
gitur.-  quoprac(enteaccepto,deahmcntii  trai- 

Kefpondct quidem  Hotomannus.et-  adurus ,  quam  pado gratuito eadcm  re- 
fior.uioDiui  Marci  dc  tranladlione  lo-  mijrurus^donaturusvidebatur. 
lum  &  non  ctiam  cxprcfTe  depadhone  Neccft,  quodquis  hic  inftct :  fieri  ta- 
fTcconccpta,obidenditatem  tamcii  vel  men  nihilominus  corra  volunrarcra tc- 
maiontatem  rationis ,  c.r  mcntc  etiain  Itatons^fi  de  ahmenns  padio  fiat  gratui- 
Diui  Marci  extenlioncm  lUius  oratio—  ra,  quiahocmodomuiconugisuuerci- 
nis  etiam  ad  padhim  graruiram  clle  fa-  piantur  alimcnca,quam  cum  modicu  ali- 
cicndam ;  eo  quod  conlilium  Diui  Mar-  quod  viciffim  pro  aiimenris  acapitur , 
ci  fiicrit  ptolpicere  &  caucrc  ,  nc  .ili-  prout  fit  in  tranladhone.  Refp.  Nam,  vt 
mcma  pcr  tranladlioncnr  intercipian-  bcnc  poft  Doncllum  rcfpondit  Scipio 
nir ;  ideo  voluerit  muho  magis  prom-  Gctihs.  hcet  vmcuiq;  bcncfiaum  aiicniii 
dcre,  nc  pcr  padjm  donationis  caufk  repudiarcmiofum,enainuiroeo,quod 
fadiim ,  torum  ah  ncnri  lcgarum  remir-  dedir:cum  inuico  benefidum  iion  derun 
rcrecur  &  omnino  inrcrcidcrcr ,  maxi-  ar  beneficium  obl.-uii  rcpudiare  cx  parre, 
mcquia,liquodmin'la:diri)rohiberur,  idquodpcrcranfadione  fierer ,  minimc 
mulcomagibid,qModgraui'i«jdic,prohK  liccc;  cum  fic  inciuile  bcncficio  aheno 
bintminrclligarur.  cou- 
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(SVnirivobjntatem  eius,kquo  proficilci-  Ad  primum  contrari(j  opinioiiis  .irgu- 
ttfi  vri,  partemque eius  ac^eptare  &par-  menrum  re(j>.  Textum  cx  rtr.jM. x.fmt. 
tem  repudiare.  Qupcirco  totum  ali-  PWi  maleaCuiaciocitaritcumillicPau- 
mcnti  lcgatum  repudiare  padlo  fas  cft :  lus  i/f  hi$,  diat,  uhm  pAdfcipoJfuniiu.dtqui- 
acpanem  duncaxac  cius  tranligendo  re-  bus rrttnfigert :  At  non  conrra.dequibus 
pudiare  &  paftcm  rctincrc  ,  intcgrum  rebus  tranfigcrc  non  licct , de ijs ncc  pa- 
non  cft-  (fHo  valebit.  Ercnim  de  tcbus  mcertis 

1.  Hinc  igitur  pro  ruperiori  (cntcn-  arqucdubijs  Iblum ,  non  criam  de  ccrtis 
tiaficre<ftcinrertur:vbidnicrtaefl:rario,  ataue  indubitaris  traniigcre  licer  jatpa- 
ibiquoquediuer{umiu5Conftituidcbet  :  cilci  non  (olum  de  inccrris  ,  atque  liti- 
atquidiucrlacftrario,quoadalimentafu-  giolts  permitntur,  vcrum  ctumdcr;- 
tura,  tranla^onis  &  pa<flionis,vt  ex  hac-  bus  cerris  arquc  indubitacis  /  i.ff.ie  trxnf 
renus  diAis  liquido  conftat ,  igitur  non  quni  ^  ipfc  Paulus  codem  in  titu.  t. 
immeriro  diuerfum  ius  in  pa£bone  &:  cirtn ^ntrriy  utis  apertc  doccr  ,  dc  qui- 
rranla<iionc  (lipcr  alimentis  conftitui-  bufdam  rebuspacifa  licerc ,  dc  quibus 
wr :  vel  hoc  modo :  vbi  dcficit  rario  pro-  tranfacHo  pronibetur :  Df  rt  ludiCAtJ,  in- 
kibtrionis,ibtquoq;dcficic  iplapronibi-  <\aiXyVtpcrtqu*h4!>erurprovtritjUt,nonltcet 
tio.  AcquiinpadbogracuicodcHcicratio,  tr4njigtre\fedpacifctt4.ntum. 
qua  lupcr  alimentis  tranladho  prohibc-  Ad  fecundum  rclpon.  AJTumprioncm 
tur  :ergoeriamip(a  prohibirioingracui-  ncgando  :  cum  per  padlum  graruitum 
10  pa£bxlcficit.~-  non  tam  facilc  alimentum  alimentario 

jr-  Acccdic  quod  cuiuis  fic  liberum  mtcrucrrarur  ac  intcrapiatur  ,atquc  pcc 
rcs  fius  diffiparc  .donare,  egerc  dcniquc  tranlacflioncm ,  vt  paulo  fiipra  fuit  lucu  - 
LmremJtuUta,  C.manddti.  Igitur  cuiuis  •  lcntcr  oftenfiim,cum  non  tam  Bciles  finc 
qaoq;  pcrmiHum  cric  alimcna.fibi  tefta-  ad  donandum  homines ,  qiuin  ad  tranfi- 
mcnto  rcli^,  pado  graris  &  donarionis  gcndum  i  &  facilius  adduci  poftlint ,  vt 
crg6  remircerc  hercdi."  modico  ahquo  prifirnte  contenti,incer- 

Et  qiunquam  ha£tcnus  (olnm  Kceat  rum  fijtunnn ,  Iicct  magnum  remirranr , 
domino  de  rebus-  fiiis ,  pro  fuo  arbitrio  quam  vt  id,  quod  oftcrrur,  nuUo  viciflim 
difponcrcquarenus  lex  perro  itrit ,  arg.^.  acccpto,cracis  remittant:  lam  vcro  rranT- 
In/lir.de  bi$  qui  fui  ttl alien,ittr.  &  tot.tit.  a£lio  de  hituris  alimcnris  non  idcirco ^p- 
In(i.qitih.alien.licetvel noa.  nullatamen  lex  hibitacft,neomnino  alimentaintcrcipe- 
cft  ,qnar  de  fiituris  alimenris,  in  rCfta-  rentur  ,ahoquinncc  dc  prxfcntibus  aU- 
mcnto  rcli€Hs ,  gracuico  padfci  prohi-  mcntis  rran(aftio  forct  licita ;  (cd  ne  F  A- 
bcat."-  •  C ILE  mtcrcipcrcntur:atquehuicfaci- 

4.  Poftrcmo  fi  alimcnris  fiicuris  ,  ift    lii.uj  tranfigendi  occurrcrc  voluillc  D. 
teftamento  rclidtis ,  padtio  gratuica  non    Marcum  ,  tcftis  cft  locuplcti(fiinus  VI- 
▼alercc ,  (cqucrccur  legatarium ,  cui  funt    pianus  in  d.l.g. princ.ff.  de  tranfa£i.  vbi  in 
ahmenta  reli^ ,  non  poflc  legatum  ali-    hxc  vcrba  (cribit :  Cim  hi ,  quibw  alimenta 
tncnrorum rcpudiarc , fcd cogi  etiam  in-    rchna er.tnt  F  ACII.E  travfigtrevt ,  nnd co 
uitum  illud  agnofcere  &  acceptarc  :  at    ahquocontenti,  D.Mjrcusorarionein  Seiutu 
hoc  abfiirdum ,  olm  ncmo  legarariorum    rtcirara .  effictt.ne aliter  altmentoTum  tranf 
cogacuf  inuirus  lcgarum  agnofi:erc ,  fi:d    4^\o  rata  tffft,q\tam  auHort pratore f.tcla. 
■  in tibera  ciriufi^iue  hr  poteftatc  acccptarc       Ad  tcrrium  rcipon.Rcgubm  Uhm  in- 
iMud ,  vel  rcpudiarc :  Igttur  abfiirdum e-    ris,  cui  non  licet,  quod  minus cft ,  cidcm 
at&iiiud,-  quoquc  non  liccbit  ,  quod  maius  cft  , 

•  •  .  Ooo    3  iccixv- 
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VP^mquc  .irgumcntum  ^  maiori  ad  mi-  iamad  vltimum,  dcdudhmia  prohikmt 

nus&viccucrla,  ibidcmum  proccdcre,  diikacbone  fiindi  ui  alimcnta  rclidi ,  ad 

vbieademdl  ratio  maions  &  minoris^  pa^onemdealimends  gtsuuitam:  fad- 

non  vcco  vbi  ell  ratio  diueria ,  vt  hic ;  ita  lius  quippe  diilrahet  aiimentarius  fun- 

cmnxargumentum  a  prohibita  oppigno-  dum  m  alimcnta  reliclum ,  modico  prac- 

C^ionc  Fundi  dotalis  ad  prohibitaiai  a-  lente  concentus ,  quara  aUmcnta  padio- 

Ucnationem  ,  cx  L.Iulia  oUmnon  pro-  neliberah  rcmittet. 
ccdcbai  j  x^uia  diucrla  erat  ratio  oppi^ 

gnoranoms& ahcnationis.  Sic  etiam  ^  RESOLI^TIO  THESIS 

prqiiibiia  nmUens  iutercciHonc  adpro-  Sixtd. 
hibitam  donanoncm  argumentum  cx 

S£to  VcUeiano nonproccdit,quia diuer-  1  LUs prztcrca rebus , dc quibus  tranla-  ^  ^ 

(acft  rario  interceflionis  &  donationis,  •'dhointcrdtdaeft,  annumcrantur  cn- 

L4.ff.Md SC.  VeUeunum.    Accedit  fcuic  rainanon  capitalia,  ita  cniinlnnipp.in /. 

quod  in  ccxtu ,  J.yL^.^./Mcipccius  riatad  it.  C derran/dci.  rclcnbunt ,  trMpgere  vel 

practgrcm ,  non  ad  alimentarium :  &  do-  pmfct  de  crmme  capiuli ,  except*  Mlulterio 

natione  luterdicat  prztori,  non  vero  a-  probtlntum  nen  tS.  In  aliff  dsttem  pubiKk 

limciuano.  crmmibMt ,  qux  ^gmnis  pccnam  non 

Ad  quarturo  rc(p.  Argumcntum  iftud  ingcrunt,  traiifigcrc  non  licct ,  atra  falli 

faUa  iimiti  hypotlicfi ,  quod  ncmpc  pa-  accufationcm.  ^ 

clio  gcaiuita  non  poflitde  rc  incctta  &  Sed  vtrumdc  capiralibus  cnminibus  ^^' 

lirigiofa  fieri  ;  contrajiui.n  quippc.lucu-  traniaCho  iit  prohibu3,pnus  videamus.  -V*" 

Jciitcr  oftcndunt,  L6,.^.j.ff.de  bu  qm  not.tn-  Capitalia  cnmnuaiias  dicuntur,  quo-  ^^^^^ 

fam.  L  Tranfigere,  i!.C.  de  TrojifaS.  vbi  de  rum  pa:na  adimu  capuc  naturaJc ,  veLci- 

crumnc.&  accuiationc  cnminis  patho  uilc:&,vtIuftiniamisait,quormnp«na  ^^^^^ 

^mitritut.  vhuno  fiipplicio  aflicit  hcMiiines  .aqujE-'"  ' 

Ad  qumtum  refjj.  Ncgatur  proccdcrc  &  igius  intcrdic^ionc ,  vcl  dcportauone , 

.  conlcqucnriam  a  prohibita  oppignora-  vclmctaUo  ^.x.ltift.depubLiudic.&Li.ff.eo. 

ponc  fundi  alimcntarij  ad  proniDitam pa  contravcro  cnmina  non  capitaUa, quo- 

dlionem  gratuitam.  Qupniam  &  hic  di-  rum  pocna  nec  naiuralc ,  occ  duile  caput 

ucrlillimaci^.ratio vtnulqiic, cum longc  adiipit,  (qdaut iniaraum irrogat, aui da- 

faciUus  induci  poiHtaUmcntarius  ad  con  mnura  pccujnanum.  At  hoc  in  loco.vbi 

lenriedumin  oppignorarioncm  ftmdi  in  de  tralitlionc  iiipcr  crimimbus pubUcij 

alimcra  rcU(fh,qaam  .ad  aUmcnta,  gratui-  agitur,capitaliacrimina  dicuntur,quf  .^n 

to  per  paciionem  rcmittcnda.  guinis.hoc  cft  mortis ,  pcrnara  ingcrunt, 

Ad  lc.ictum  rc{j>,'ntcrdura  fedUus  pcr-  &  amma: virxq;  umillione  adferunt.  N6 

mitri ,  aliqup  vicilHin  acccpto  yel  rctcn-  cap*taU,a4utcm,qux  lang;ui9is  morti/quc 

,to  tranjigere  ,  quom  gratis  &  donandi  po-nam  non  inFcrunt,  L  tratifi^er*  iS.Cde 

cauCi  pacifd ,  vt  in  dict.  Ln.  Vcrum  traiifiuncl.Li.ff.debonueoram,qMi  ante/ent. 

npn  lcmpcr  ,  nec  {vrpccuo .:  non  ccc-  CT  Lfin.ff.  de  prtuaricat. 

te  hic ,  ob  rationcm  lupra  adductam&  Dc  capitoUbus  igitur  criramibus ,  an 

aUquotics  rcpccit^i;). .  H.TC  llquidcm  fa-  traniacUofitUcica.^^qMxrimr. 

cit ,  vt  plus  ut  tranligcre ,  quara  pacilci  Ncgariuara  ccnccFraoa(c.Hoioinan- 

gratis.  nus  in  lUuHr.i]u^l.2j.\h\  nequc  anre<on- 

Ad  lcptimum  relpond.  Bodcm  plane  Jtitutura  mdiaum,  neq;  poft  Uris  qonte- 

modo,  (^uo  ad  terrium  rc/pojidetur  et-  lUcionem  ac  iudiaum  coftiniaim  tran^ 

adioneni 
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oRcm  de  criminibus  caoiulibus  lid-  reus  aduerfaho  pecuniam  in  canns ,  aut 

dimellc  concendic :  idq^  hilcc  argumen-  pttblias,auc  priuacis  dederic.lis  pcreac  & 

d&defendere nicicur.  adtio amiccacur,  LiAZ.dt pama  iudu. 

i.Quicunq,  ob  non  acaifandtm^  pecu-  ffdecalumn. 
niamaccipic.concullionisrcncnir  /.  i.ff.        6.  Qot  pecunia  cum  accuferorc  pa* 

liffffWfM^&quiobnoacculaiidum pccu-  cilcirur  ,  hiccri  crimen  vidccur  ,  &  pro 

numaccipiCjquaTi  ciurpem  qut^l^um  foce-  confelloacconuicto  lubetur,  is.ff.  drhit 

iit,abaCculationcrcmouccur  J.t.ff.dtac.  qut  not.  infm.  quod  cum  iliic  confbcu- 

fii!/r&cuiobnoninilicucndamacculario-  tum  lic  in  criminibus  priuacis  ,  midco 

nem  pccunia  promillacll,  pcconia  dene-  magis  obcmebic  in  chmmibiis.  publicis 

gacur)iL^C.(/r  (ontrJi.cri^mmitr  shptd.  capiiaUbus ,  vt  quac  iliis  mulbb  fmt  actor 

lamvcropcrtranlavhonemctimtnum  dota.- 
capitalium  datut  &  accspitui  pcciniia  ob       7.  In  t.fin.  ff.de  fr*$un'U4t.  &L  eim  qm 

nonaccu(andum,£^*.C.iie  rf<i«yirf.  Ergo  4eUtortm.ff.de mrt  j^/,dilcrtisverbi&  du 

dc  capitali  criminc  iraniigcns  Sc  tranli-  d.Kvs:Eumqm  incMtfis  fifialibm  deUtorem 

gendo ,  ob iion  acculandum ,  pecuniam  corrnmpit ,  prt  ^tnuido  baberu  lam  vero) 

accipiens,  cocullionis  tcnctur  &  turpcm  qui  cumacculatorc  dc  criminibus  capi- 

qu;Bftum feciire  cxillimacur,ac  pcr  con-  caiibus  rranltgit ,  cc»Tumpic  delatorcm 

lequens  dc  cnminibus  capitalibus  liiici-  luurn.  Ergo  de  criminibus  capitalibns 

tacll  traniadho.-  publicis  non  iicec  reo  iropune  cranll-i 

li  Padis  pnuacornm  non  dcbet  lacdi  gcrc»  ■ 
ius  publicunv  Ljii& L7.  ^.fi pMifi/tr.ff.  dt       8.  Qujn  eriamtranGuSho  de  crimtnt 

pdSu.  Atqui  cr.inladrioncrupcr  crimine  capitalireo  pLme  eft  inutilis,  nullumque 

capitali.ia:duur  Rclpublica,cum  aus  in-  omninocffedinm  liaberevidecur.  Qup- 

tcffitcrimma,pra"apuc  atrociadccapita-  mamis ,  qui  cum  delarore  &  accafatorfl 

lia,  puniri,/.ir**  vntneT*T3K.ff.4d  L  AquiLuv^io  fuo  padlcitur ,  ac  tranfigic ,  alij  cuims  ad- 

tianlaciio  dccrunuubus  capitaiibui  pcr.  ucriano  cxpoficus  eft,  ac  cuiumis  alccnu» 

millanoncft.  perlecuctoni  patet  atque  obie&us  eft» 

3.  Qui  padione  accuiationcm  dcf^'  cum  publica  iudiciadiaconftetea,qux> 
ritjin  Turpilliaiium  Sclum  incidit,  L6.L1J  cuiuis  c  populo  patcnt  /./  ff.de puhUc.iudts*- 
ff.4uiSC.THrptlLL2.  & Lpen.C.eoi.L/trui.  23.  pHuau  autenv padhone  non  LEditur  ius 
Cdedduit.  cuius  pc-na  c  ft  in^nu ,  mui •  caeterorum ,  Lj.priH.ff.de  trguftQ.  ^27.%^ 
^pccuniai^a&rcxcraordinanacocracio  ff.de  psSit.  £t  imuper  priiuca  conuen»^ 
4itt.  U.  Ls.dt,pfduar.  L 1.  & 2.  C.  n  mt.terr.  honc  pubiica  coiiratio  toUi  ncquit ,  L 
timp.  atqui  adcor  craniigcns , de criininc  ff.de pa&.dotid.  neciicecdei)s.rebus ,  qu« 
capitali ,  .icculationem  dclcrK.  Ergo  in  pubiicam  Izrionem  attmgunt ,  pacilci  il 
SC.  TutpilL  incidit.  7.$./ pxt^utr.  &L27.S.  f*^* ff-de  p*^'  fed 

4.  Quiaocuianr,iiiicaucnt,&quidcm  dc  ijsdemum  rcbus  negocium  redle  ge^ 
iuduujlc  pcrlcueraturos  vlquc  ad  ientcn-  cicuc,  qua:  in  priuatorum  lunfcommer-» 
tiam.&pa-na-taiionisiubijauntur,  Lfi  doj  Lmter  nipu'Mtem,Sj.^.j4frdm^ff.d» 
tui,  7.ff'de  uCfufiu.L  vUtm.  Ceod.  crgo  qui  vtrbi  obligdt. 

ocpit  accu(arc,nonpotcft  impune  iudi-       9.  In  Li.CJe  ABelit.  Imperacor  Con-  ^ 

cium&infticucam  accuiacioncm  cranli-  ftanhnus  cxprellc  fcribit  :  Si  Mccu/dton 

gendo  dcfcrcrc.  picumfsi  reo  tomlptK^,ud pofiuUnddm 

f .  Accedic  hifce,quod  Diuus  Inipera-  olttmem  venertt,  rtdtmptt  mtferMtiotm voce^ 

tAi  ABConinus  «onfttcuiilc  iegicui: ,  vc  II  mtnmetidmittt.f^  AdtterfmitiMCtMe  reumt 
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cipiens  pccuniain ,  volenfquc  dcfifterc ,       Venincamen  corredio  ifthsc  omnU 

r  on  autHrur  •,  fccl  aduerfus  reum  noccn  -  bus  vins  doibs ,  qui  dc  hac  controucrfia, 

ccm,  mquiiiuone  mihcua, pocna  cum-  poil i4otomannum,rcnplecunt,vcniaiis 

pfijC*  ingeriisBK,.^^^''^^^^^  "        '     '  «lucif  vioknB.«c«Kiiiiyi«ffili  dilpM— wi 

I"  ib.  |irfj!.ff  ^  [<Miif.aitIropciator,abo«  NeciouneriBO.  ' 
liriVincrn  cri.irr!  conftnUr  rci.  flticacculli-       Pr^ctcrquam  enim  ,  quod  leftioni  8c 

u,  non  dcbere  concedi  ui  crimme  maie-  emendaooni  huic  vniuetia  exen^ladak 

flads ,  patrix  oppuznatx ,  vel piodiotdt  non  modo  expreiIa>MiMBdtaMHN^ 

fimilibus.  VndecoUigendiimvidenirde  iam  refragemnr:  fllton  v^kGOO 

criniine  maicftatis ,  patriz  oppugnat;r  &  conftans ,  atque  ab  omnibus  rccepta  & 

proditx,quqcriminacapi(aliaiuntiCcani^  pcobata-,  non  ctiamrationes  habuit  iac 

igere  non  liccre.  gtaucs  prxgnantes  •Hofaniannus  »  ob 

nonobftaarilmsiveriox  qnas^vidgBtfiJe^toitfwettdefttj^ 

eft  contraria  dffirmatitu  opinio  :  quod  quido  apparebit,  cumad  argumenta  i- 

nempe  dc  criminibus  capitaiibus  impu-  piius  reipondenmus.  Accedit  cciam  4. 

ne  tnuiligere  liceac : .  caque  roquenobus  t.ffJe  imt.  f§r.  qut  Me  fentent.  m  qua  Vl" 

hilfieAndwiienris  defendiniBRi  .  pian.iifli»eiipm-iaibji ; .  1»  ufkMm 

fi/Ptmo  DiocIedanJ&Maidmin.  Im.  fiinMm  i  frmcipitm  Jtmtim  eH ,  mn 

petatores  in  Ltranftgere ,  Cde  tranftQ.  m  nocere  ei ,  qui  aduerfarium  corrupit ;  ftd  m 

Lbc  verba(cribunt:  Trtmfyere  vel ftuijii  bUdenmm^fmMmmwtucmment.Nam 

4e  inmm  UfitdU,  cxcepto  adidterio  pto-  .(^wiyFiiidMi  m^immM  ,  qmfmfftimtt 

hibinim  non  eft.  Et  qoMnuis  Frandic.  fuum  qualtter  quMliter  redemprkm  fnMr. 

Hotoman.  rccepn ,  atque  conftanri  hu-  Qiue  verba  manifefte  oftendunt  veram 

.  ius  L.'  iei^om  manum/violaitam  adhi-  efte  ledlionem  .vulg^em-&  receptam  » 

beac  5cpacda]datn  N  .0.  N,  inpoftcnore  contra  vero  emendacionem  oooam  Md- 

vcrficulo  poHtam ,  in  pcaeoedeiNemyer-  .  tomanni  ileftionem  eftc  fa!£un ,  atque  in 

Hcuium  rcijciat;  ira,vr,<:um  in  omnibus  .d.Ltranfigere  iS.  duashafce  rcgulas,  Ho- 

tam  expredls  quam  M  S  C.  exempiari-  tomanni  regulis  c  diamecro  concrarias» 

bus  hocmodo  icgerccur  ,  Jrat^gm  vel  proponi.  "  ; 

ftiafii  ebaimm  afMtrHte^^dabim»      i.  bi  .opitabbos  crinnnibils  Kdnwil 

fr^MtimminB:  i»  aJfs  aatem^riimu-  efle&impunitam  tranfadioncm.  i.  In 

but ,  qua  fmgnmit  potna-m  non  ingerunr  ,  non  capicalibibus  cranfaftionera  illici- 

Utmfigere  nm  Jtcet  cttra  faift  at:cuf*tt«aem,  tam.&prohibitam  elle.         ' ' '  '^-  ^ ' 
.Hoioinaninis,ittaianlMclefljpiie»A       i.  tSsHlirnMt' petceiea  lenlikiri^ 
panicilla  n^atiaa  i  vn  diriimWitPMi^to-    n  o  ft  ram  admodum  petQdcue  /  /.  $. 

tita,  ilc  lcgendum  cenfcat,  Tranftgtre  vel  de  cdlumnur.  vbi  ita  Vlpianus ;  Sed & con- 

ftui/ii  deerimtne »9»  et^iuiti ,  exeeffod-  fttiui9lmfer4teriittetirt,qu4/(rift4eQtid 

^Illt9f99f  ^ffff&NAl^flRP  9t99t  cfiL  ^RP        4HI0M^  ^S^|0MM^  jltfAnViM  ^^ffAfdlfi^  AHfiflf  l^fl^  4|4H9^ 

pMkktrimimimtfmJi^giiimtpcenmkf'  JmmtfiMtiivelprimiriiveififidMhiom' 

gerunt ,  trmifpri  wm  Atttatu  fe^mmt'  fis  picmuam  dare  &  ex  hac  caufa  Utem  peri- 
fittunem,  re  tuftt :  nam  tradart  poteH ,  fi  udMerftrim 

Quafi  iu dcatati^  Impeiat.duas  iia-  tttmfa  calimmtam ,  tran^imit  anmuac* 
lce  conmtiM  piopofiieijnt  legiilas.  I.   eefk,mtmilkitti$mfit,  &fm§t^^» 

Lkece  etai  de  criaiiac  noB  aipittli  ficmkm  fwfer  in&tiim,  Wkque  emm 

ttmf 
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di$  concupontbw.  Viidc  lucc  mcridkna. 
darius  rcluccfcit ,  traniadioncm  dc  cri- 
minibus  capitalibus  icgibus  intcrdiftara 

non  cflc-  ,1 

3.  Acc^dit  dcniqac  rario  iuris  &  x- 
^ttitaris  manifefta,quod  nfwevnicui- 
que  licitum  fit  ac  pcrmiiTum.&iguincm 
faom  quolibet  modo  ledimere  :  fic  c- 
nim  lib.  S.  digmtdt.  Vlpianus  fcribit :  /» 
o^itaHbm  (riminibm  d  princ^ibut  dectf 
tum  tSl ,  nvnnttfrtti  qui  sdutrfiram  cor- 
¥nfit\fid  in  ijs  dtmum,  qu*  ffcmam  mortii 
etntmtnt.  Nam  ignofcewlum  cenfutrunt  ti, 
qui fangumcm fuum  quditer  qudliter  redoth 
ftuvoluit ,  ii.ffde bon.eQr.qu14ntefent.8cin 
A fiH.ff.  de  fr4M4rit4t.  idem  Vlpianus  rc- 
Ipondit  :  In  omntbut  ciufis ,  praerquam 
in  ftn^umt,  qui  deUtorem  corrupit  ex  S  C. 
fro  unuitlo  baberL   Idcmque  Cicero 
corifirmdt  ,  OwwjfW    inquicns  ,  bt^ 
fiam  rationem  efe  expedtenda  falutU,  neqte 
Ttprthtnfionem  mtreri  jludtum  rttmenit  di- 
Uturniorem  vita  vfuram  ,&cum  ea  diniftf. 
fimamanml  &corporit  focutatem/m  vrdi. 
fre  Milone.  Et  B.  i.de  offic.  Owwiait , 
mantium  generi k  natura  infitum  ejft,t^fi 
vitam  &  corputtueantur.  'Quaproptprf^- 
Cnquitur  tran(a(5kionem  de  criminibtis 
'cipiwlibus  nonmodo  nonprohibitam, 
Icd  legibus  ctiam  expreiTc  permidam , 
ipfique  rationi  &  acquitati  per  omnia  con 
ucnientcm  clle.  ^^»3^.. 

Ad  Hotomanni  Argiimenta  (uffe- 
(pondcnflum.  , 

Ad  primum  rcfpond.  Non  rranla- 
ftionibus ,  (cd  fordidis  concufTionibus 
interdiaum  elTe ,  /.  i.S.s  ff-de  calum.  qua- 
rc  quod  in  I2.ff.de  concuff.  dicitur  ;  Btm 
fti  ob  non  accufandum  ptcuniam  accepeiit 
ConcufiionU  tenert.  Et  quod  in  U.ff.deac- 
titf  Idus  ait :  Eum  ,  qui  ob  non  accu- 
landum  pecuniam  acccpcrit ,  quafi  tur- 
pem  quxftum  fccerit ,  ab  accufarioni- 
bus  rcmoucri:'  &:  quod  dcniquc  in 
Cdccontrab.  &  cmmit.nifuL  Impp.  fcn- 


HHvs  Thesis  IV, 

bunt:  Ij,(ui,tb mflitutndam  accu/atienem, 
pecunu  promiffit  eR  ,  petmonem  denegarL 
Hxc,\n<\\xm\,6c  cius  gencns  alu  intciiigi 
non  debent  de  ilIis,quiE  tranladionis,led 
qu;r  ibrdidac  concullionis  nomine  data 
aut  promilla  iunt ;  cum  vt  modo  ex  Vl- 
piano  relatum  eft ,  non  tranladionibus , 
led  lordidis  concullionib.fit  inierdi6bum 
d.Li.%.}.ff.dec4lum. 

Ad  fecundum  refpond.  Aflumprio- 
nemnegando:  quia  tranlaiiiodecnmi- 
ncpublico  non  liberat  reum  ab  accula- 
rione  publica,fi  alms  cum  rcpeicrc  ac  dc- 
nuo  accuiarc  velit ;  nec  ecmm  mdia  ob- 
ftat ,  quo  ramus  is  ex  offiao  inquucre  & 
in  cum  animaduertcre  poflit ;  led  tronli- 
gcnti  (blum ,  iterum  agerc  volcnti,impe- 
dimento  ert.Qu-ipropcer  emfmodi  tranl- 
adiionc  Rcfpubiici  non  Lrdicur ,  ncc  ef- 
ficirur  vt  delidatnancant  impunita-  Vn- 
de  ctiam  concedendum  non  eft.quod  is, 
qui  fiiper  crimine  capicali  tranligit ,  dc 
republica  p.ici(catur ,  cumlioc  lolum  a- 
gat ,  nciplc  in  pofterum  accufct ,  quod 
fadhim  cms  ptiuatumeft,&  nonpubii- 
cum.  Pnuataipiturfolum  aduerlkij  pa- 
cifccnrisaccufatio  rranladione  rcmoue- 
tur :  canla  vcro  publica ,  hoc  cft  cxccutio 
&:acculatio  frirainis  intcgrapopulo  rc- 
linquitur.  Donell.in  Li8.tt.^C.hocttt.ncc 
oblbt  quodtranladio  vim  habeat  rci  lu- 
dicati  /.  non  minorem ,  C.  dt  tranfaii.  rcs 
nutcm  iudicata  omnibus  prxiudicet : 
rcfpond.  nam  antcccdcns  tantum  eft  ve- 
rumqaoad  ipfos  tranligcntcs ,  quorum 
rcfpedlu  rantundcm  operarur  tranlacho, 
quantumres  ludicata,  Lj.prmc.ff.hocttt. 
Idcm  quoq;  rcfpondendum  cft,  cum  ob- 
ijcitur,qviodrranfadio  candcm  vimha- 
bcat,qunm  iummcncum  :  hocautemin 
adlionibus  popularihus  ommbus  pr.xiu- 
A\oe.UL3'ff-de  pop.a£l.  n^m  tranlaCiio  vim 
habct  iurameiin  Iblum  mter  tranfigen- 
tcs ,  .iliji  vcro ,  vt  dixi  ,nil  quicquam  prx- 
iudicat,  d.Lj.pr. 

Dcindc  ad  argumcnnim  iiipcrius  rc- 
p  p  p  fpondct 


hiantur;  ex  altera  vcro  parre  cllc  hum.ini-       AdqmrfiimTcfpond.  -Ebf,<llii«toBi^ 

ttc_eai,ciu^v.i»cu»qipcniucutun;^uuum   fa„r ,  c;ucre  quidcm  fe  perieumturos,'; 

vlquc  ad  fenrenti.iiri  pfrn.fque  taljonHi 


fiitt  qttalitcr  qualicec  EecUmcre, '  UAt  bon. 

idlnndiHis  &  buhtaniusdk :  maMnu*  ci| 
<hpit.i!ium  criminum  fit  odium,  l.fatuofit 
^^dL.LuLMMtii.  quaproptci  ReipublicaB 
iifiiieiffirjW<dfllMsipttniarin«inm  iii^uo 
afii  teiinanitas  aliud  Hudcat. 

Deniquelohannes  Bortholt  refpon- 


rubijci ,  a  ab  accu£uido  de<ift&nr »  icd 

eonv 

ponerc ,  fitf  -i^  nccnfafijfti^  dcftftere 
vdinr,  iux-ta  MJ.  it.<!.llfitiO^.  &  U 

fcnj>ri6  incriiikn^hdnlSbfbt^q^  trilM 


ioidum  putat  i  proptcr  ttaniad:ioiK:m  nus^  qiiis  autfioriMre  iiiris  ac  permilTu 

^nnbtion^tiuil^  Impenitoris  cirra  pcmam  taiionis  acat^ 

^ropCf^'^quM4ttn»<^  fitioAeftidfcrercrep6ffit.itii<^f#  Afci 

quid  der ,  nealrer  .iccul^r,  vcl  vt  dclaror  q„j-cumte6  ttanlik.tjitiyab  itea^ 

ab  accuUitionc  ddiftat.  Verum  his  dua-  ^.^  ^            tlid-  aut(>^tAce«]k.IniM. 

bus  poftremis  lolutioni^^xumlXv  pcvmtffu,  d.l'S.'  ■      '     ■  •  ■ 

lita^fcrcndamputarim.  ,    Adqumtum  rcfp^hd.  Eodcm  mod8-, . 

Ad  rcrnum  rclpond.  Dondlas  &poft  vtfad  primam  rc^onrum  iuit^cxd.U^^ 

camloliana,Borciiolt.  EtIiAiuB.abao-  f-''f^^^    .,  ^1^  7  ;          ■'*  /•' 

>ifoioM' MftnwiiBGiiar»  .  Adleitu»  itipoQ.  Q^inLf.jfjl^' 

^'Tarpilfianttm ,  vtaUegKaiLL.])ffobant :  ««f^         dicitur :  cunai^jcjMi' 

id  t.imcn  iid  cuni  tion  pcrtincrc, qui  Im-  pecmiia.cum  aductCurio pacilcitur",  vidc- 

pcratotu . iicrm«Uii  ab  accniaiido  dcib-  ciuneu  (^cp.  acpro  conuiCljo.CSi:  ^cpj^^ 

'lyWtorTMJ^      ^w#»iiimiy|w  .tf(if  rti<Wt<ij|<<idida  vcro  pubt^» 

fnatorU  tbaccttfatttne  de(l-:irjnvfm»tl^^  jPjfclia' nequaquam  trahi  dtbere  ,  cum 

lam  veroqui  dc  crinm.  l nis  cipiti^biks  4>ueria  i4C  xaoo  borum  &  priuatorum' 

cum  reo  traniigcns  dcluui  ab  acqul^ndoi  ^criaMQum.'  Etenim  pernum^ii  cft  cui-  * 

' ft irilliti  I fiTrtntflii iiiippiiiiirfnailiilMiiir  !niiqitt^cerquabtcr^£uiig|w^ 

•  «^.(^'luris  publici  authoritatcA/.^^./J^ii/tf  AimcvcLi.ff.dt  bo.eotqui  gnte/enr.crcdkuT 
taJumn.  Ergo nonincidir  inSdum  T  k-  cnipiiii^Yttae  diforinimc  coiiftuutusnon  ■ 
piliunum.  Dctuque  oumes.  tcjtxusi»  in  ^cleris  conicieniia pacdci^  tranligeff,  • 

•  defillit  ,  inddcre  ia  Sdmu  Turpiliia-  ftflus  ccimen  vidcatur,quitkeottanfi-- 
mnn  ,  loqunnriir  gcncralircr  de  dcfi-  pr>  fic  vi  omnino  damnandus  fit,  noliiit 

•  ftcntci  nuiius  vero^iiotum  de  eo,  qui  i'i  qucnquam  iioc  yitiinum  ilatui  • 
^♦WMlfigtlwtfii  iilii>iitlli(iui  co  ,  quo  DU-  fuppljaiun  ,  nUi  qia  ceni^imi»  prolM^ 
-*  ntu  I  nifiDiii I  4.tiffgpin  stU<wrure^oawu'  .  ^3!^^"»*^  couiinccrcmrsnequis.  pcrifet 

'  um  excipiatur  ,  nrhil  omnino  impedi-  mnoccns,  duHi  Uu  confcmone  aut  cri- 

mencocil  :  qum  imo  hoc  faci<  ndum  irums  (rania^pne  quali- ippnce /ua  ie 

ede»4uguit  dlis.Qj)9ctitH.  &  d/a.u^i.  9^^^»etp'i^Kiife>qv  fibi 


de 

pcr 


utkmtn.  In  taio  «uipuf  iure  ecocri  qU949P)HU}^oVi4cnW:(nMiuri^erre,.< 
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2.  At  vcro  hax  ratio  &  conicdu-  turyiiidclidum  cx  officio  inquirereno- 

xa  in  pciuatis  tlcUtbs  pcnitus  cciUt ,  luaut  non  polTiti  tranUclio  vti^ucrc» 

Quapropter  cum  diueria  fit  catio  publi-  plurmuim  prodcnt^cum^ucapoeuadc- 

corum  rapitaliura  &  ptiuatorura  cruni-  licfa  hbcrabu. 

num.nonptoccditargumcntumamaio-  Ad  nonumxciyond.  Allcgatajn j. 

nad  muius.  C.deabtUt.  accijncndam  dc  a  iminibus 

Adlcptimum  refpondct  ipiemet  Vl-  pubiias ptEUiin  langLmiis  noii  incercn- 

pianus  m  atata  L  fin.ff.  dt  fndturKot.  In  tibus  :  uon  oblbncc  co  tjuod  ii!ic  lu 

.mmkmuu/is.^rirerqmm  infiw^uuit  ,qiu  rcum  mquUltio  niiiiiominus  inlbtua- 

^kUurem  (orrupu.ex  Scio pro  comudo  Im-  tur,  adcoquc  pro  conmi^bo  non  habeu- 

beri :  cuius  rciponll  fui  haiic  rationem  tur  ;  cum  tamen  rcus  de  crumnc  non 

rcddidit ,  in  Li.ff.de botj.eoT.qut Mt./eutent.  copitali  traniigcns  pro  confw llo,  ac con_ 

vbi  ait :  In  CMpitalib.  (riminibw  4  prnuifnbut  vido  haberi  debcac ,  L  eiui  qui  dtUtorem , 

decretuto  eil ,  non  nocere  qui  aduer/arium  ff.de lure  fifii,  ^coa^iic  iniUuni  nuUi  .vm- 

cerrupit :  fed  tn  bu  demum ,  qu£  panam  mtr-  plius  uiquiritionc  ht  opus.    Rclp.  Nara 

ti/  contkttnt.  Nam  igHofcendum  cenfuerunt  ctlireus,  delatorcm  fuum  corrumpens* 

ei,  qut  fangumemfuum  qualittr  qualittr  re-  pro  confciro  Sc  conunito  habc-itur,  d.Le. 

demptum  voluit.  Quod  igitur  ahasgcnc-  tmqiudeUt.  inquihtio  taincn  modica  m- 

cahtcr  hmc  mde  dicitur,  illum  qui  ad-  ibtui&dc  crimmc  cognoicj&:  pronun- 

ueriarmm  cormpit ,  pro  conuido  ha-  ciari  debet,vtiex  d,Lttusqui  delatorem, 

bcri  ,  id  ad  capicaUa  crimina  trahcn-  Uquidoconftat. 

dum  non  cft ,  vt  quar  nominatim  in  prx-  Ad  poftremum  rc<5kc,  mco  iudicio,  ac 

•  didis  legibus  excvpiantur  ;  led  prarci-  fufficienccrrcrpodit  Borchoit.L/^fw/.C. 

fe  ad  dchcta  non  -  capitaUa  rcftrmgi  de-  de  aboltt,  loqm  dc  aboUuone,  non  vcro 

bcc.  dc  tranladione :  Trantadboncra  autcm 

Ado(^atuim  rcfp.  Tranladionem  dc  diucrramcirc  ab  aboUtionc  pcrlpicuura 

cnmmibus  capitaUbus  non  omni  onmi-  eftcx  Li.  C.  de  abolit.  atqui  traniacbo  tit 

no  cffeCtudcftitui:  libd  icoiummumad-  iblura  intcr  pricutos.  Trxtcrca  ctli  de 

ficrrccommodum.Edienimnonprxiu-  crunine  IxCx  maicftatis  ,  patriac  oppu- 

dicct  tcrtio,  quo  mmus  is  reum  accularc  gnatx  vcl  proditx  non  Uccret  tranlige- 

&  dcferre  poflit :  ncc  ludicem  nnpediai  rc,  idquc  probaret  d.L  3.  tamen  vel  cxm- 

cx  officio  in  fiicincrofum  inquircrc  Sc  de  mfcrendum  eirct ,  dc  crtcris  cnmi- 

animaducrtcrc.  Intcrim  tamen  rcub  ab  mbus  capicaUbus  Ucitam  elle  tranladi- 

accculatorc  traiiligcntc  Ubcnmr;  ficvt  oncm.  Excepno  quippc  confirmat  re- 

quarauis  idem  pollca  rcumdcnuoac-  gulam  m  calibus  non  cxccptis,  Ln.prin. 

cularc  veUt  \  id  umen  non  polTu  ;  ob-  ff.de  iudif.  &c  cum  ex  quibuidamalu  pro- 

Ifcuitc  ei  tranladioms  placito.   Qupd  hibcntur  ,  alia  non  proiubentur  ,  qux 

fi  igitur  per  tranladioncm  ,  accuiatore  prohibita  non  func ,  pcrmilla  inteUigun- 

ab  accufationc  remoto,  alius  ncmo  rcum  tur ,  Lmutut .  ^.i.ff.de  ProcMrator.f.i.ff.de  te- 

accufct :  vel  quod  nemo  pra;terea  dclicti  ilam.  fed  dc  his  mtra  liio  ioco  pluribus 

(oicntiam  habeat :  vel  quod  nccellanjs  dicctur. 

probarionibus  ,  quibus  reum  deUdti  AfcntcntuFtancifciHotomanni,qua 

Conuincat ,  dcftituatur ,  aut  talionis  pce-  modo  refutammns,  non  longe  abcll  I.ico 

na  ab  accuiando  dctcrreatur.  M;^iftra-  bus  Rjcuardus :  nam  is  lib..^.varior.c.6.  di- 

tus  etiam,  vcl  quia  dcUdiun  commiilum  ftinguit  m  tcr  capiiaUa  crunma,qux  prin- 

ignorei ,  vel  quu rcura  fauore  profequa-  cipalitct  pubUcam  habcn;:  cxccutioncm. 
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VoLVMINIS  L'DlSPyTATldKX'S  Vlt 

Et  ca ,  in  quibus  prindpalitcr  dc  re  fiimi-  Cum  igitur  de  crinuiiibus  capitaJibuSK 

luri  agimr ,  ac  dc  quibus  criam  pnuaio  &  fanguinis  pocnam  irrogannous  per- 

iudicio  cxpcriri  Ucct.   Vt  de  his  folum  millamclle iraniadbottcm  conftct : qua:-  Qu.  44:. 

padfa  &:  tranligcre  liceat :  dc  illis  vcro ,  ruur  nunc  porro,  an  v  rrique  Imganri ,  an  An  vtri^ 

quxpublicam  cxccurioncm  continent,  vcro  altcrutri  folum  eorum  dc  crimmi-  Uttgatm 

non  itcm.  Eo  quod  grauc  fit  delicla,quac  bus  capitalibus  liata  fit  tranGidho nn  ver» 

publicc  inrercll  rranfec^ione  occultari ,  de  re  cxrant  trcs  Interpp.  diuerfe  opinio-  altnurri 

iioxnm  tolli  &  effici  ne  dc  co  criminc  ncs.  Primo  emm  funrtiuidam  ,quiexi- 1/5/4x4/, 

.implius  .ib  vllo  tradlan  poflit.    Vnde  fHraam  ,  ancc  acculationem  inllitutam  <^  (ui 

eriam  Tcrmllianus,  Ttt  Mtm,  inquit ,  pctmillarri  eire  tranCidionem  &  vmfsx-^triftSi» 

froeo  pncifitris  cumdeUfore  vel  mtlite ,  vel  uitam  vtriquc ,  acculatori ,  inqoam ,  Sc  fit  per- 

fuTuncuh  Abquo  prJtftit  fnb  rumca  &finu ,  rco :  at  pof^  infbnuam  acculat  joncin  ibli  miff*  ? 

quod  atunr furtiuo ,  qutm  corjm  toto  mundo  rco,non  cuam  adon,  Gilckcniiis     /.  it. 

C.hrifius  emit ,  immo  &  manumifit :  8c  pau-  num.  52.  ibidcmq;  Accunui s  Bartohis, 

lo  poft :  Pduliis  quidem  cum  Felix  prtfes  pe-  C.dt  tranft^, 

(uniam  acceptiirum  fe proeo a difiipulis  Jpe-  Quoriim  fiindamcnta  ha-c  fiint. 

rAjfet,dequo&ipfe  in  fecreto  traiiduit  tum  i.  Quodquiobnon  accuCuidum  pe- 
ipfo ,  ntque  ipft pro  fi,  neque  difctpuli  pro  to-  cuniauvacccpcrit  concuflionis  tcncaturv» 

numerauerunt.  l.i.ff.de  concu]ff.Exc[u:^n\irpem  qua*ftuniii 

Eodcmqae  fpedtare  vidctur  illud  Te-  fecent  ab  arxiularionc  rcmoucatur  LS.ff. 

rcnti)  111  Phormionc.  de  acmfat.  l.p.C.de  contrah.&  commitr.fiipU' 

Solifitmui  nnnc,  hic ,  tnquam,  eht  dic  qutd  Ut.  1. 1.  §  .!.ff.  de  calitmn.  ' ' 

ViUtdarr,  i:  Quod  qui  accufationcm  dcferici<i 

TiininmAnum  vt herw his defifiat litilfus.  &ab-acculanclo  dcjiftir ,  incidat  in  SGX 

Cacterum  nechxcopinio,  Hotoman-  Turpill././.§.y'  quu4utem.Us.ff.adSC.Tur' 

ni  fcntcntia,  vcnor  aut  mcHor  videmr ,  ptiLL  t.&pen.  C. eod./.2j.  C.ad  LIuL  dt  *d- 

iffdem  fcrc  pnncipijs  nintur ,  atquc  iif-  ulter. 

dem  fimdamenris  refcllitur,quibus  fu-  y.  Quod  Reip.interfit  ne  accuGno- 

pcrior  Hotomann.Non  emm  tranfadlio-  ncs  tcmcrc  6€(hT3T\3rJii.&rot,tit.ff.adSC* 

ne  fupcr  c.ipit.ih  criminc  noxa  penirus  T«r^;illl5caccuJarorisof}iciqinaunb.ir,nc* 

tolhtur,  ncccfficirur,  quo  mmus  in  po-  rcmerercm  in pubhcun  norioncm  defc- 

(lerum  dc  cnmine  qua-ri  aut  tr.i£laripof^  rat,quc  non  cllet  inftniCb  idoneis  teflibv 

iit,  nhocplunbus  paulo  ante  demon-  autmunimaperaffimisdocumenns  ,ver 

flratumfuir.  Accedit prarterca gcncrali-  indicijsinduDitatis^&luceclarioribusex^ 
tas  Lrranfigere,  qux  reftridioncm  eiuf^  pcdka^l.fin.C.deprobat. 

raodi  diuinatoriam.plane  non  admic-  4.  Qupdina£iorece(Il't  rario, 

ric.  Necadrcm  quicqaamfacmntloca^  rr<ii/!^»'^>^.  cuma&ornoncdrtetdcian-^ 

Tcrmlliano  &  Tcrentio  drata :  non  Cr  guine  rodimcndo,  vt  reus,cui,  vtaliquo* 

nim  iuris  authoritatcm  habent.  Nec  val-  tics  cll  didlum ,  proptcrea  tranfigere  H- 

de vrgcnt  Li.&L2i.ffjtd  L  CorneLdeftlfis.  cet,  quod  languinem  fuura  quaiitcrqua- 

Siquidcm  texms  illos.nonde  crimiiubus  hrcr  redimere  cuiuis  litpcrmifliun ,  LtM  • 

capitalibus,  morrifijuc  pcenam  pr.chxam  bon.eor.  qut  ant.fenr. . 

habenribus ;  fcd  dtf  non-capiralibus  acd-  Vcruntamen  icnrentia  hacc  colkrari 
picndos  haud  obfcure  nroH.int  Li.ff.de    non  potcfts. 

honjiw. qtti  Mt.fentait.  & Lfin. ff.de ^rau4-  i.QiipdLft.C.de rr4»y4^.generalis fit& 

rknr,.                                   .  ,,iiicriminibuscapitaiibus  craniadionem 

indif— 


aidifferenccr  permiccat ,  nec  quicquam 
infinucc  eius,  quod  atkor  cranfiecrc  non 
poflic :  venfimilc  aucem  non  elt ,  li  lUic 
rco  (blum  coceda  fiiiiret  cranCi(:iio,qui  w 
Imperacorcsin  co  loco,in  quo  cx  profel- 
fo  dccraniaCiione  crimmali  agerc  coili- 
caeranc,  id  indicacun  fiiiirenc. 

1.  Si  reo  licec  impune  cranfigcrc  dc 
crimine  capitalj ,  iiccoic  quoque  idem  a- 
d^ori :  quuniam  cum  quid  conccdicur  ic- 
ge ,  ecu  nihii  adiiciacur  amplius;  camc  ea 
omniaconcertainrcUiguncur.fincquib' 
pnus  illud  cxpcdiri  no  poccft ,  L2.  ff.de  tu» 
ri»<//(2.acqui  permillum  cft  rco  cranligcrc 
vt  fatcnmr  adueriarij :  ncc  poieft  rcus  li- 

afborc  tranfigcrc,id  quod  cxpcditum 
cft.  Igitur  tranlaiiione  rco  permilsa,hoc 
ipibaccuiacon  quoquc  permilla  ceule- 
Dicur.. 

}.  Abfurdumcft;,  reopermirccre,  vc 
pccunLim  dcc  impune,  saguinis  (uircdi- 
mcndi  caula :  acculacori  aucem  non  con- 
ccderc,  vc  acapiat  impunc.  Namquo- 
modo  ille  dabic,  niii  fic  qui  accipiac,  non 
aucem  accipiec  fi  mecuac,  ne,  pecunu  ac- 
cepca ,  in  SerucvLsConfultum  mcidac. 

4.  Prztcrea  vbi  eadem  eft  racio,ibi 
quoquc  idcm  ius  etl  (lacucndum  :  iam 
vcro  in  aftorecadem  rario  obrinccqux 
fadc  vc  reus  poflic  impmie  cranfigerc: 
nam  rco  idcirco  pcrmilla  cft  in  capica- 
libus  cranfadio  ,  quod  ignoiccndum 
ei  fic,  qm  ianguinem  fiium  quaiiccr  qua- 
liccr  reduTicrc  velic ,  Ug.  i.ff.de  bm.  eor. 
qui  /mtt  iund.  leg.  fin.  ff.de  prdUdricdt.  ac 
vero  candem  rationcm  in  adtore ,  ob 
fubfcriptionem  m  crimcn  ,  8c  pcEnam 
calioms,qu£calumniatori  irrogatur,  leg. 
firiAL  C.  de  (»lutmu4t.  Uf.  fin.  C.  4e accuftt. 
Autb./ed  ntuo,  C.  dtMdult.  obrincre,  ci- 
demque  ignoicendtnn ,  fi  Iknguinem  fii» 
umqualicer  qualiccr  rcdimcfcvolucric, 
palameft. 

Non  obftac  qaod  refpondcc  Gilckc- 
nius,  illi  impucandum  cllc  cur  fibicalc 
«k^imen&pciiculum  acccflcric,  cum 
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in  poccftacc  cius  fuent  non  accuiare: 
nam  idem  quoque  dc  rc«  dicj  poiIc,quis 
nonanimaducnitfcum  jn  cius  quoque 
poccftatc  fucric  non  dclmqucrc  &  cale 
pcriculum  dcliclo  luo  fibi  .iccerlerc. 
Quod  vcro  posnam  taUonis  ait  iivdcluc- 
tudincm  abijiVc,  id  ad  pr.rsctem  diiputa- 
rioncm  noftram  nihil  pcrtincti  quando- 
quidcmiurc  noftrociuili  cainlublatam 
c^lc  fiulillimum  cft.nec  vUo  tcxru  proba- 
ri  potcft.  Et  vt  fortaflis  infcripcio  in  cri- 
mcn  ab  vfii  hodic  rcccfliircc ,  c  ftedus  ca- 
mcncius  maiit&:  cciamnum  durac:quia 
hodicquoquc  calumnioiusaccuiacorad 
fimiUtudinem  pcenx  obligatiir,/-/».C.<fc 
r4/«mn.  vrcienbccm^^Mf.  C.dt  turament. 
propter  CMlumn.  Obrecht.in  trdcl.de  mntm, 
(4lumn.c.g.n.2t.  Et  liccc  ad  cuiradam  poc- 
nam  calionis  hodie  nihil  acculacori  cril- 
adtioprodcfletiquia  camcn  plcnimquc 
is,  qui  line  iuftacaula,  aut  calumniam  ad 
accufandum  proceflit ,  non  (blum  dam- 
nacurad  intereire,  fed  cciam  excra  ordi- 
nem,vc  plurimum  eadcm  pcena,  qua  pu- 
nicndus  fxiillcc  rcus, afficicur,  Alciatus 
f.parerg.  8.  Couarruu.  2.  refolut.  1.  idcirco 
ad  hanccujtandam ,  rranlattioaccuiaco- 
ri  plurimum  prodcric.  Dcl-rio,  in  Ug.  it. 
numer.  63.  C.  detranfa^m.  Poftremo.ccfi 
hodic  iimilitudo  fiipplicij ,  pccnaquc  ca- 
honis  locum  fibi  ainplius  non  vindica- 
rcc;  non  tamcn  proptcrcadicendum  cf^ 
fct,  diS.  Ug.  il.  qiioadacculatorcm  pcni- 
tus  corrcdam  &vfu  fiiblatam  s  principa- 
htcrcnim  fiuorc  rci,  lc  languinemquc 
luum  rediineiis ,  inducla  cft.idco  quam- 
ids  rclpedu  acculatoris  non  lubellct  am- 
plius  lan^uuus  periailum ;  quia  tamcn 
reotiMnli^crc  pra;didam  obcaufani  U— 
cct ;  conlcqucns  cft :  vt  &  rclpc<iiu  accu- 
fatons  tranfadio  valcat :  nc  alihs  lcgifla- 
tor  altcra  manu  ahquid  pcrmittere,  altc- 
ra  vcro  id,  quod  permilit,  ficientcm  pu- 
nircvidcatur. 

Ad  contraria  argumcnta  in  proxinu 
quxfbonc  rcfponfum  cft. 

Ppp  ;  HUc 
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'iilic  cnim  refponclimus  ad  primum, 
rexcus  alicgacos  iiun  de  eo ,  quod  crani- 
a^houis  ,  fcdquod  curpis  concuUIonis 
cauiadacumed,  ^uciligideberc,  iuxca.il 
i.ffdc  calum. 

Ad  iccunduni  refi)6deo,Eum,quiab 
acculacioue  dcli(\ic,  incidcrcui  SCcum 
Turpillianuni :  niCi  permillu  Impcraco- 
ns  dcliftac ,  leg.  dtftitifft ,  ff.  ad SC.  TurptL 
lUn.  ac  iiocloco ,  pcrmillu  Imperaroris 
accufacorem  deflftere ,  cum  craligic  cum 
rco ,  probanc  Rindamenca  modo  a  nobis 
adduc^. 

Ad  cercium  rcip.  lUud  malc  huc  qiu- 
draie ,  quia  qui  cum xeo  cranii^^cndo ac- 
oiiationcra  de(eric,iuitim  habec  caulam 
deierendi  accuiacionem ,  ncc  dia  poccft 
cam  ccmcrcdclcruiirc;  idquod  ccrcc  ar- 
gumcnu  mod^  adduda  clire  probanc. 

Adquarrum  6c  vlcimum  rciponderur 
negando.rarioncm ,  dUh  Itg.  trMtfigere,  in 
accuiacorc  dcficcre,  cum,vc  didum  iuic, 
accu^cor ,  in  probabonc  deHacns,{>rx- 
fumACur  calunmiacor,  acqucidcopo-^na 
taiionis  aflficiacur ,  lcg.  final  C.  deafcu/at. 
vt  .propccrca  nccclliun  h^ibeac  langui- 
nem  iUum  rcdimcrc ,  idquc  ei  licicum 
iic  iuxca  di£lJe^.  i.ff.  de  hu.eor.  qitiatitefery- 
titir. 

Secundo  ahj  quiJam  vc  Maccli.  Gioic 
aAleg.  i8.  m  frxparat.  c/tf.  ^  Hocomajm. 
tlinfir.  qiufiy2\.  TtcwxLxndi^utat.  de  tranf- 
4i&.  thefj.  Ut.  A.  ncganc  reo  licicam  cile 
tranlactioncm.  Mouencur  vcro  lus  ra^ 
tiombus. 

.  .1.  Q|ipd  qui  pecunia  cum  accuiacorc 
paci(cicur,incclhgacur  crimcu  faccti,  /.4. 
ff.dt  hu,  qui  not.  mfdtn. 

1.  Qupd  qui  dciatorcm  corruperit 
liabeaiurpro  conuido,  Leuu  quidcUtQ. 
xcm,  ff.de  turtfifii. 

j.  Qupd  tranlac^lio  de  criminc  rco  in- 
uriUs  fic,  vc  qui  aquouis  aUo  rcpcti  &  dc- 
nuo  accuiari  poilic. 

Cxccrum  adhxc  argumcnca/upt»in 
prox.priccd.  fufficiencer,  mco  uidicio. 


SPVTATlOMTs  Vn. 

rc(pon(iim  eft ,  vbi  eciamdiluadisarga-; 
mcncis  fuit  oftcnlum ,  rco  hacam  6c  uti- 
pumttm  etfe  traniadioncm. 

I.  Quialex/f.C.</ffr4ny4<7.geocraliter 
&abi(qucvlla,rci&  adlons ,  diilmdio- 
nc  pcrmitDt  de  crimuic  capicaii  tranfi- 
gere.  Ec  quamuis  Maciha:us  KJocIc ,  in 
did.  leg.  18.  prtparat.  cap.  z.  negcc  cam  le- 
gcm  dc  rco  conccpcam :  fed  verbum. 
trgnfacltonM  lihc  ad  lolum  adorem  rc- 
fcrn  conccndat,  vt  qui  /olus  proprie 
tranligcrc  dicatur ,  cum  tranCgcre  lit  U- 
tem  hnire,  hcem  auccm  finiac,  qui  licem, 
ahquo  accepco ,  rcccnco  vci  ipcraco ,  re- 
mictit :  jion  vero  is,  cuircmicciciu:  Ji.ff. 
de  tranftH.  Eo  caraen  non  obAiit,e,verius 
cft  dc  vtroq;,accuiatorc,  inquam,«i5f  rco,^ 
L  jiol^am  uicciligi  oporcetc.  Qux  cft 
tertia  de  propofica  quarftianc  ijuefpre- 
cumopinio.Nam  vc  rcde  Doncliusaic, 
cranfigcre  vcerqj  dicuur,&:  aclor  &  reus: 
c^anUdio  quippe  vcriulquc,  actoris  «.^ 
cei  conicniu  pcrhcicur ,  /.  y.  ibi  conlcnli» 
cermmacaC.</«rriin/i5.  Ecde  rcocrai\ii- 
gcncc  tcxtus  Ipcaahs  cft  in  i/.  vbiDo- 
ncllusn./,/.*.C.(if  tit. 

i.  Quu uiLi.ff.de  bon.  eor.  qni ante fen- 
ff«/.dicicur  exprcire:  Incapitatibuecrimi- 
mbiu  a  ptincipibm  dnretum effe ,  nonnotere 
et,  qui  aduerfitnum  corrupit  ifed  m  bu  demi, 
quapcttuin  iiiortii  tonttmnt :  tum  ignofien- 
dum  effe  lUi ,  qui fanguiiiem  fuu  qualtter  qutt- 
Uterredempttm  velit. 

Quja5«:ideiCcusclarisvcrbispro- 
nuncutjiii  Lfin.ff.de  prauaricat.m  omnib* 
caulis ,  prarccrqua  in  iaiiguuK ,  qui  dcla. 
corc  cprrupic,cx  SC.pro  couido  habctL 

4.  Coiihrn)ac  ecii  hoc  ipfiim  manife- 
ftc  Li.^.^.decaUonn.  in  qua  Vlpianus :  Non 
tran/aCiiombut,  \r\(\\x\i,fedfordiiit  concufii»- 
nibus  reo  tn  criminibm  interdiQum  effe. 

5.  Dcnique  huc  faac,quod  abfiirdum 
fir  plus  indulgereadori ,  quam  rco,  arqj 
adori  c©nccdi,quodrco<i6  pcrmiccatur 
cum  reus  adore  muico  fic  fauorabihoc 

Rauicaqi  hcc  fic  icnccncia,dc  criminf 

pu- 
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j>Oblic<Jcapitalivtnqucparicer,acton&  proxime  a  nobis  probarum  &  ad  ocu- 

leoirrtpunetranligcrclicerc.Quamfen-  lumdemonftratiimfuKi  vt  nec  de  eoo- 

tentiam probit  &rcqUuntur  Donellus,  pus  lit  quicquam  amphushoc  locidil- 
SichatdosjDcl-no.Alaatu^ lcpcrc.  lilud  (olum  ,  nobis  hic  expc- 

Ca.4f       Qui  h.idlenusde  tranlaclioncrupcr  diclidum  rcftare  vidctur.  An  fcihcet  a- 

(^f.  cfimme  capiuh  acciilatori&  reo  pen-Hil-  etor.poit  mftitutam  acculationcm.rral- 

mtnecd    iadicbfliermt, camdubuatcprocedunt  igere  poflit,  impetrata  crimmis aboli- 

Mdtinfn       criminis  denunciationcm^  rei  dc-  aonc hoc  cjiim  ncgarunt  Matth.  vre- 

bnoncm.  Etcnim  .icculatoris  rranla-  Cenbcc.m  p4rAt1rl.de tran/jitton.numer.r. 

ttfedet-  ^onift^rc  nihil  obftarc  vidctur,  cjuam  &  lacob. Raruard. W.  ^.var.C4p.6.  moti 

umpoli  l""*^ acculationcm  irafigcndo  delcrcrc  k^.  3.  Ced  adSC.  TurpiUian.  m  cina  flc  \'a- 

tramnk  "^*"  poflit/cd  inSCtum  incidat ,  fi  citrft  lcrianus  &  Galicnus :  Ouamuis  eum  ordt- 

ggjfjicu  -  afcohtion£^dc(bterit,for.  tit.ff.nd  SC  Turp.  ntm  fcrtptur*  contim^t ,  vi  primo  al/o.itio 

tmem&  <iuam  ranoncm  non  ad  acaiiatorem  an-  crnnmu  pofierttur ,  Cr  tunc  dihinc  omnh- 

rtipofiu-^^^  fcd  poft  inftmrtain  acculationcm  biepLuuu  obtemperaretur  :  non  oiferuan^ 

Luionem  tranfigcmem ,  (pctkarc  palam  eft :  acce-  nbus  tamen  adueifarijs  pailoritm  fiiem,  irr. 

permtfiu  dic ,  quod  innitus  ncmoaccularctcnea-  ftaurare  actufjtionem  Knnime  potes  ,  d 

fitadori  nir:ciir  igituf  nonpolletaccufirioncm,  qud  ipfe  defimftu  Ex  quibus  verbis  col- 

tranfige  -  nondum  iiiftiiutam  ,  rco  tranladtione  ligit  Wclcnbediw  in  cafu  huius  leg.  3. 

recirra    rcmirtcrc' nifi  ForfAn  hoc  ipliimpedi-  t  .unladhoncm  interccflille  ,  &  tamen 

4Aolitio-  nicruo  eft?,  quoH  &  fiipra  notarum  fntt,  impctrandam  fuilfc  criminis  aboUtio- 

m  iw^r-  tjuod  qui  ob  non  .icciilandnm  pccu—  nem. 

niam-accipii,  rurpcmqu.yftum  f.iciat,/?^.       2.  Cui  acccdit  Conftintmi  GnifUo 

S  ff.dt  accufation,  &c  concudionijrcnca-  in  leg.  z.  Cod.  deaboUt.  vbi  m  h;rc  verba 

tur.  Vcnim  vt  $c  ibidcmrclpondi ,  di-  lcnbit :  Si  accufttor  ,  inquit ,  periece^- 

luit  hanc  obieciionem  c^eg-^.Mtcr  ip(c-  ptiontm  ,  vel  pecunijt  k  reo  corraptiu  ad 

vc\ctV\^\mmin  leg:  i.S- }■  ff.  dccalHmn.  poR^cUndam  al/oiitionem  venit  ,  redeviptd 

viwdoccc,  ilt»  obcmere  in  co  ,  qui  non  miferationu  vox  mmime  admittttttr  ;  fed 

tranfacbonis,  lcd  fordidi  concullionis  aduerfm  nocemem  reum  inquifitwne  fullAy 

caufa  quippiam  ob  non  acculandum  /»ar»*i  compettns  tngtratur.  vndc  hquec» 

accCpenc.  Scd  &  de  reo  vix  dubita-  tranlad.bonciniupcrcrimincpublicon>- 

K- Itcci  ,  qum  antc  fadtam  denuncia-  hil  prodcire  reo,  nifi  crinums  abolicio 

tloncm  impuiie  tranfigat.  Idque  in  pro-  fuent  impctrara. 
»nm  duabus  cxcrcitationibus  firmilli-       Verum  eninrvcro  contraria  opinio, 

mis  argumentis  dcmonftratum  fuit ,  qvi^  communi  intcrpp,  catculorcccpu 

qux  mde  ixuc  repcti  polfunt.  Et  vtnim-  &  approbata  eft,  &  noois  vcrior  vidctur. 
quc ,  accvilatorem  &  rcum ,  non  (blum       i-  Nam  Imperat.  Dio<fl .  5c  Maxim.  in 

dc  capitalibus ,  fird  etiam  dc  non  capi-  dtli.  lig.  18.  (cribunt  fimpliciter  5c  abfi>- 

talibus  antc  inftituram  .iccuGtionem  &:  lutc  ,  quod  de  capitalibus  criminibus 

criminis  delationcm  impunc  ac  licite  tranfigereUceat:  de  non  capitaiibusvc- 

ttanfigeie  ,  infra  fiio  loco  demonftra-  ro  non  liceat :  iam  vero  nullum  du- 

bitur.  Potiflima  igitur  controuerfia  &  bium  efl,  quin  cciam  dc  non  capirali- 

dubitatio  cft  de  rco  Sc  accufatore  poft  bus,  abohtionc  criminis  impetrata,  traf* 

acc-ufarionem  inftitutam,  annc  tranfi-  igcre  permittatur ,  fur.  tit.  ff.  &  C.adSC. 

gcre  poflint  l  Quod  tamen  Sc  ipfum  Turpill.  vt  igirur  confiftit  oppofirio  ifta, 

xcmous  iQis  > .  qua:  obftare  videbomur;  diccudu^le  cnmiiuhus  capitalibus ,  dttz 

aboli-'-- 
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abolicioncm  liccrc  tranfigerc  ;  dc  non  tcs ,  SCto  Turpiliian.  cocrcerentur : « 

capitalibus  vcro  non  itcm.  proinde  non  dcbcat  hccre  rco,  quod  ac- 

z.  Acccdit  auod  dc  adultcrio  liccat,  cuiatori  non  pcrraittitur  Hcigius  fdrt. 

improbataaboiitioncdcfiftcrcaliquovi-  qiuil.24.  numer.  24.  nec  obltat  nobis 

ciium  acccpro  vcllcparaio/f^.^o.C(rrf.4i  a  >X^clcnbccio  obicdb,  Ug.  3.  CU.  Ad 

Uge  lulum.de  adutter.dc  cctcris  igitur  cri-  SC  JurptUun.  quu  non  ioquitur  expref- 

mmibus  cirra  abolitionem  tranrigcre  iedecrimuie  capitali:  proinde  quaiaci- 

liccbit :  alioquin  fruftra&ineptcaregu-  litateeam  ^X''clenbcc.  decapitaU&ian- 

la  adulccnum  cxcipcrctur.  guiiiario  cnmine  acapit ,  cadcm  nos  dc 

Acccdit  quod  lcx  noftra  tS.  hac  ra-  "on  capitali cam  intcrprctabimur  :  im- 

tionc  ciuforia  reddcretur ,  delator  quip-  adliuc  melioh  lure :  quippe  rationes 

pc  pccunia  corrupcus ,  fiiudicempe-  cuidcnnflims  pronoftralcnccntiamiii. 

tcnda:  abolicionis  caula  adcat ;  ille  vero  tant ,  &ad  oculum  ciuuis  demonftiant, 

dcncgctvcmam,  nonnc  ociofumforct,  prardictam  Ug.j.decaptfdli  &mortabcri- 

quod  Vlpianus  tradit,in  omnibus  crimi-  fnme.intcMx^  non  polle:illar,inquam,ra- 

nibuspritcrquamin  languinc,quidcla^  tioncs,  quaspaul6antccx  LiS.cMtranf- 

toicm  pccunia  comipit ,  cx  Turpillian.  dcduximus. 

SCto  pro  conuido  habcri  f  Et  in  capita-  Ad  fccunaom ,  cx  Ug.  2.  Cod  de abeUL 

libus  criminibus  non  nocerc  ci ,  quiad-  pccituin  rcfpondet  Aldatus  Itb.  j.  pojM- 

uerlariuin  fiium  preno  corruperic ,  Lfin.  dox.  cap.  vUim.  quod  in  ca  Ug.  2.  fcriptum 

ff.  de  bon.  etr.  quarc  vcrius  cft ,  accufato-  cftj  h  accuiatot  a  rco  pccunu  corruptus 

rcni ,  in  capitali  crimnicnon tcncn.ibo-  dcliftac ,  voccin  rcdempcac  milerationis 

litionem  pctere,  fed  finccaufccognicio.  nonadmiitendam ,  idhoc  modointelli- 

neautiudicis  autoricatc  licitc  tranfigere  gcndum  clle,  vt  ipfi  acculatori  aboli— 

pollc,  tionon  conccdatur;  fcd  aducrfusaccu- 

4.  Adhxc  corrclatiucrum  cft  ca-  'atorcm,  qui  quoniam  deftitit  abaccu- 
dem  racio  &natura.  lam  veroreopcr-  laiionc  ,  hidiis  eft  rcus  ,  inquifirione 
mitritur  fic  tranfigcre  ,  vt  non  Iblum  la<^  pocna  compctcns  ingerarur ,  qu« 
fengiiincm  fuum  redimat ,  icd  etiam  ,  cft,  vt  fi  dcftint  ab  accuiarione  ,  qux 
ue  m  ptrnam  aducriarij  corrupri  inci—  patiionemreapicbat,  quinque  aurili— 
dat.  Ergo  &  acculatori  hccbit  impunc  bris  cx  Turpilliano  puniatur,  Ug.Hn,  C. 
tranligcre.  de  acck/kt  zlioc[m  pasraxalioniSyUg.qui 

5.  Adde ,  quod  qui  pcrmilTu  Impe-  crunen,  C.  qut  accuf.  non po/.  vt  ita  in  obie- 
ratoris  dcfiftit,  non  incidat  in  SCtum,  ita/ff.^  nihildeiplopnmi  criminisreo 
/.  dtftitijfe  I \.ff.  adSC. TurpiU.  Ncc  punicn.  dicatur  ;  lcd  ca  lolum  dc  acculacorc  lo- 
dusllt,  qm  conihtutione  principispcr-  qu;itur^  Cxtcrum  huic  Alciari  lolurio- 
mittcnte  id  facit,  Ug.  Gracbut ,  C.  ad /.  lul.  m  lubfcribcre  nequco.  Primo ,  quia  dc 
de  aduUer.  atqui  pcrmillu  Imperatons  rcoprimicriminiscxprellcloquitur,  & 
tranhgit  acculator  dc  criminc  capicali,  non dc accularorc.  Sccundo,quia  con- 
pcrca,  quac  pratcedcnri  exercicarionc  ^cq»cnsforec,  accuiatorem  non  impu- 
didbfiierc.  Ergo  etiam  fi  abohnoncm  "c  tranligere  pollc  :  id  quod  lliprahat 
non  impctret,  in  SCtumtamen Turpil-  multis rchitatiim.  Quarc ,  hac  iolurio- 
hanum  non  incidit.  nc  rcicdla ,  cxiftimo  rurius  clle  cum  Bar- 

6.  Dcniquc  fruftra  rcis  pcrmittcrc-  colo&aUis  rcfpondcrc:  idmy  Ug.  z.  lo- 
tur  (anguinem  fuum  redimerc  ,  fi  accu-  qnidecrimimbus  publicis,  qujc  pocnani 
larores ,  dc  iiiHcm  criminibus  aanfigen-  ianguinis  non  ingctui>r. 

•  •  Nec 


f.  r. 
-.1*.." 


Digitized  by  Google 


"   Di  Transactioniivs  THejis  IV.    '       '  4S9 

Necob(lat,qucKlwi<ii7.rcusprocon-       Hocdiletteprobat  b.f.Hebon.tor.  qui 

'uido,a£queconh;llonon  habcacur  5  (ed  dtitt  Jintenr.  cx  qu.i  ncio  fiimitur  cius 

aduerfus  reum  vltcrius  inquifuio  infb-  quod  hodenus  dichini  e[l,dc  pubUcis  < 

•  tuatur  :  cum  camende  crimmibus  non-  picaltbus  criminibus  tr.infii^crc  liccrc. 

languinarus  ttanllcits ,  pt o  conuu5lo  ha-  Nam  m  ca  fic  lurifconlultus  (cribic :  Jn  t .  - 

.  beatur,  L  am  f«i  dtUtar em.DigtJl.de  iur.fijci.  pnalibm  CTiminibus  nen  nocete  ei ,  (jui  aduer- 

fiquidcm in criminibus,  etuunnon capi-  ftriuincorruptt:  (cdnominarim addit.w/» 

taUbus,  inquificio  inllicuicur.  Nam  ccfi  demHm,<fU4tpan4mmortucontment:  idquc 

rcus.quiddacoremruumcorriipic ,  pro  idco  :  Quiaignofcendum  llcci,  quilar.- 

conuido  habecur,  <£  iL^iM. '  inquifitio  ta-  guincm  luum  qualitercuiique  rcdcm- 

mcnmodicainilicuitur,&dccrmuneco-  pcum  voluerir.  Hmc  ig  cur  manifcftiim 

gnoicinirjac  pronunciatur ,  d.  l.  etus.ff.  dt  cuadit,quod  etiam  in  d.l.  iS.  curus ,  vt  dixi, 

■  ttire fifiu  rationem  adduda  /./.  concincc,  fanguinis 

'IrfA        Djdhimha^nuseftjdccapitahcrimi-  p{rna,pGcnammortis  vlcimumque  fiip- 

ne  tranfigerc  prohibicum  non  elle.Qupd  pHcium  dcnocat.  Qu  )d  cum  cx  iftis ,  dc 

Q^ign^  nam  vero  fit  capitalc  crimen&  qu»mo-  quibusagimus  pcenis ,  non  nifipcr  .icci- 

hic  fint  «i^pr^^^nciinlocoaccipiacur  ,  non  /ane  dens,&cumdcmum  ,  fi  malcfuerinrap- 

Cipa^dtA  conttatincer  lntcrprctes,  etcnim  capita-  plicatx,atqueirrogat£,fcquatur  ,  conlc- 

crtmmA ,  J^spoenx.in  iuce  noftto  non  folum  illae  qucns  cft,dccriminibus  prardidbe,  posni 

diCTmtur,quibuscapucto11iturnatutale,  ablcifllonis.mcmbrimunlationis  ,  fbfti- 

jc^cjf.  fcdeciamquibusciuilecaput  ,'hoc  cft  U-  gationis  Ss:  riagcllariwiTts  ingcrcnribus, 

fttMUs!  5c  ciuic^adimitur:  iu  cnim  Mo-  tranladlioncm  concedcndam  non  elle. 

de(UnusM£&«fi0/.^f  F.  5.  LictttM,C4-  Nec  admictcndum  ,  quod  qnidcm  re- 

fit4/u  Idtme  loquentibu»  omnit  C4ufa  exifti-  Ipondcnt.wrf././.  per  NiORTEM ,  non 

iHottonis  videatur ;  tamen  appelLttio  capita-  naturalcm ,  lcd  ciuilem  incenigendam  cC- 

hi  mtrtit  vet  amtj^ttnit  ciuitatit  tnttU:gendd  le,&  idco  ,quod  ibi  diatur ,  multo  magis 

«1^7.  dequaUbct  pccna.qua  (anguiscffimdituF, 

Cuiconfirntic  Vlpianus  in  l.  2.pr  Digefi.  accipicndum.  Nam,pra;tccquam ,  quod 

depan.  dum  aic ,  reicapitali/  damnatum  fic  fiib  ca rubrica lcx  ifta ponanir,vndc  facilc 

autpere  debmm  ,  ex  qua  caufa damnato  vel  appareacprardidbm  / 1.  de  naturali  mor- 

mtri tVtletiam  ciuit^itam^io  >  veljeruitm  cc ioqui :  fiibiungic  ctiam  lurifconfiilcus 

(tntmgit.  vocem  Sanguinu ,  quar  ciuiH  morri  aptari 

£tlufbnian.f»$.2.  lnJLdtpuht.iudic.Car  jicquit.Dcl-Rio.mrw.^j.Ad  ha'c,mcmbri 

ptalia\ni\\m  ludtcia  dicitnut ,  ijua  vitimo  adfiallioncmnoncncpaMiam  rmguinis, 

fitpplUio  ^ciutit  bomines ,  vtlotUmaqua  cnam  ex  eo  patcicir ,  quod  hanc  panam 

i^iiinterdi^ioiu  j  vel  deportationt,  vel  mt-  infligerc  fijleant  eriam  Pontihces  cap.  in 

Archieptfcoparu.  de  raptir.  Arqxii  pontifi- 

Cxterumhocinloco,vtmcafirtt  opi-  ccs  ac  Clerici  imnquam  urogarc  lolcnr 

niojCapiuUacrimina  ipedaUtcr  eadicun-  pcenam  languinis  cap.finteniijm,extr.~Se 

cur,quaccapatJUturalet6Uunt,  mortem  Clenn yel  W>fuchifectil.negor.  Addcquod 

naturalem  irrogant,&homincm  penitus  vix  vfi]u.am  m  iurc  noftro  languinis  pa-na 

extinguunt:  vnde eciamlanguinispcenas  aliterquam  pro  morris  pana  ponca  rc- 

hic non  inrelUgimus  quasvis  ,  quac  qua-  pcri.irur :  idcirco languinis  potius  quam 

lemcunquelanguinisefttifionem  cona-  morrispaenarmcmincrint ,  in  d.iiS.  nc 

ncnt ,  fed  illas,quae  animam  k  corporc  Ic-  quis  fonc  putarec  ,  ilios  ctiam  dc  ciuili 

parant^  morcem  naturalem alferunt.  morte  loqui ,  fcd  vt omnibus  conftarct, 

Q^q  iplbs 
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ipibs  tanrum  dc  ntorce  nacurali  lencire  nismembri,furugacioni»^flagelkdonj» 

Del  Rio  nutti.j7.  irrog^ntibus.  £rgoed»iinnulcmoblt* 

QQ; 47*    Qupcirca dc criminibus ,  pccnam  mi-  nebic  /.  Tri(>»/%n-r,di(pofitio»(}uod  fcilictc 

An dt     bri  miui]acionis,ablciflionib  Ck:ri!ftigatio-  etiam  de  iliis  fir  licira  tranfadio  :  a(liim- 

trmini  nis  iiabentjbus  ,  anne  tranfigerc  liccat,  prioprobatur ,  quu&ifta:  pocna:  fingui- 

iiw^ffnJhicqu^runtmtcrpp.  EttiuidcmpoftAl-  uispcotunoncm  coniiaem  ,  vtriupiao- 

mmin  caccmamdlaMmi.4s  &Mq-  plurimoi^  flendebauir. 

IWWih    quc  c  vetcribus  aifirmauuam  anspledi-  DcitiqiW  qnod  membri  ab(ciifio 

tionk,&  1urPctrusG1lcken.ij3ea4ieml.Jlawn.-4i*  velmucilacio,itcmqucfu{ligatio  fintpo»' 

fi^ii*-  &ftqq.  •  mecapicaies ,  &  coniequcacerdeiUisfic 

tkmibit-    I.   Quia  de  capicalilxis  criminibus»  uaniafiioUdtatpcobari-videairper^Im* 

itmikiu  quxlanguiDispcniamingeruncpcrmic-  fer4tmJi>^jUtuhmmmm»  AdquamBar- 

tit*at     r.uDiocT.&Maxim.  conrtitutiotranlige-  tolus  p.nnotauit ,  quod  quemadmodum 

<r<i«j/^<     /n^./.i^.pctnicveroilliEmembri  muti-  muiicr  prargnans  ,  mortc  ob  deliClum 

mt      lacioms ,  iulligattoms  ,  flagellaaonis  finc  commilTum  mul^ida ,  cuftodiri dcbo; 

capitales  &  quidcm  &nguinariz ,  vcqu«  donec  ftrcum  edidcric  :  ica  •qnoque  d 

£uiguinisefUinonemcontincnt,eaf(lem^  membtumabfcindi.autmutilari  nondc- 

que infupcr  mors  aliquando  miequi  (blc-  beat,doncc pcpererit :  quaproptcr  a  p:iri 

at>proindedc  cnmuubusiquarciuTmudi  proccdunt  mcmbri  muuJatio  &  paiu  ^ 

pcBnasingerun^cranfieerenoeaCi  morris. 

a.   hi^.  AiiutcpMkmm,nrkmf^t  .  Veruntamen,hisrarioiiibusmim*me 

'tamtnntuijnmumfuppbtiumMmmliriMm'  mori>ftatuimus  cum  Gocddaro  in  rraff.de 

fiUMimem  ii»u.uS.  coniungiciic ,  inqm-  ctntrab.  &  (emm.fiifui        num.  is4.  & 

U'ic,iiiemlwi  amputatio  cnm  nouiffimo,  ftqq,  MacLDeUCUone  nnLLlem^^e,  ti»^ 

hocefi^vBmo.  Igitur  ctiam  fpedero  dk  «Hp^  &  feqq.  idcmquc-DoMlL  mmtm 

oportctp(rnar{anguinib,&;confcquenter  (upcr  prxdiclis  criminibus,  parnam  mu- 

de  membri  mucilatione  pcrnullum  ctit  tilarionis  vcl  abiuflionis  mcn-.bn  ,  iiiftiT 

traiifigere.  gKionis  &  tijgcliacionis  ,  habenribtts» 

Membrum,aiuncab(ci£Rim'mo-  ttuifii^ionemminimccdcpecmil&m. 
ritur,adcoqucfit  feparatio  anima  &  iUi-       Etenim  dc criminibus  (oUim  capitalv- 

us  corporis,putamanus,vclpedisampu-  bus ,  &  quidem  langumis  poenam  irro- 

tacKcumemmcocailcinqualibeccorpo-  gancibus,crannidio  pcrmiiIacft,ii/^/XC. 

ns|nrte  Cecundum  Ariftotelem  AdeMe.  deirmifiBJ.  mt  qui  Difteft  de  iuf.ftfiiMS*  d* 

ms.  Ergo  pana  mcmbri.ab(ci(fio«us  cft  bou.  tor.  qui  emifenttnt.  Atqui  neutr^ni 

pcena  (anguinaria  &:  mortalis  :  ac  conic-  horum  de  pr;cdi£ris  criminibus  dicipo- 

quencer  de  ilUs  cruiuaibus ,  quae  calcm  teft:  primoeiurotionluiiccapicaiia  ,  fi- 

pmnam  habent  pecmiflum  eric  ctanligu-  quidem  ncccaputduilc  nec  naturale  toL- 

rc.  luiu.  NcnilliKKqiiiamcmbcomuabtut 

4.    Vbieadcm  rario  cft,  ibicadcm  cft  aut  flagc!iis,vcl  JuftibuscEhis,libcrtatenv 

iutis  difpofitio :  atqui  racio  d.  l.  iS,  cpnce-  &  duitatcm  ictuict ,  nec  mcdiam  capicts 

denris  de  capitalibus  criminibus  tranll-  diminurioncm  ,  mulco  minus  maxiiuamr 

:  gere,qu«deuimicnr exil#./i&l«kNr.  fia  paatur :«r^.m.  liift»^&S^. deeefit,dmmk' 

Mte Jenttttt.  quod  ncmpe  igno(c£ndum  Non  eriam  caput  natu]aleadiiiuini«(^i- 

(ir  ci.mii  nnguinem  fuum  qualitcr quali-  doquidcm  per  ic  &:  ca ,  qua  oportec,  mo- 

^errcdcmptumvolucru,ca,inquam,ratio  deracione   u^rog^ia:  mortem  non  adfe- 

SBbuoecm  qimimbu**  fgnamahlfiflio»  nuKpauiiideni»  •  VadefiiiMi  ueque  m  L 


Digitized  by  Google 


Ds  Transacttoi 

sf.ie^hBt.  iud.  ncque7«§.^  /  eod.  Ncc 

alks  in  locis.in  quibus  capicalcs  pocnx  re- 
ccnrcnwrjvUaharum  pacnannn  fit  mcn- 
rio.  Ec  ideo-ctiam  in  Nou H.  n^.  pa-na 
membri  murilarionis,fiuc  ablcidlonisa- 
pcrcediftingtiicur  ab  vlrimo  fupplicio.ci- 
dcmquc  manifeftc  opponicur  :  dcmdc 
nonluntpcrnarift.r  rangainari.T  ,  qualcs 
hoc  in  (olo  Dioclct  &  Maxim.  languiiu- 
rtas  (iucCmguinis  pcrnasintclligMnt.  Et- 
cnim  prsdicti  Impp.  dc  lnn|^iii!iariis  p<r- 
nistraiWadhoncm  prohibcntcs  Jlncdu- 
btodcillisfenrcTunt ,  qux  non  qualcin- 
amque  (anguinis  profiifioncm  conci- 
iTcnt,  ledqux  mortcmadfemntanimx- 
quc  amillioncm  coHtincnt ;  quandoqui- 
dcm  niillum  cxpicale  cnmcn  irrogat  pcc- 
nam  (angmnis ,  nili  quodmortan  limul 
irrogct :  cum  capitalis  criminis  hx  finc 
pacn^,mors,dcporiatio,(cruitus</./.^.^</f 
fubl.mdii.^.i.  inji.eod. 

Adpnmum  facilis  eft  lolutio.  Quia, 
\T  mcdo  oftcnfiim  cft,pccnx  illx.de  qui- 
bus  loquimur.nec  capitalcs  fiint,ncc  un- 
gumarix.quorum  vtrumquc,  vt  puto,la- 
cis  cuidcntcr  a  nobis  probatum  cft. 

Ad  (ccundum  rcfpond.  Non  oninia, 
qux  (ermone  ac  difpofirione  copulantur, 
ftarimclTcidcm  ,  vclgcncrc,vcl  fpecic: 
deindeprohibitioilla ,  quam  hc\im  d.^. 
Adlku probibfmm.  Imp.  luftinianus  iudi- 
cibusproumcjarum  ,  vclloci  (eruatori- 
bus  nc  mandent  vlrimum  fupplicium,aut 
roembri  incifioncm  ,  cum  ipfi  abfuiuj 
non  arguit  membn  ablciflioncm  xqui- 
parari  vltimo  fiipplicio ,  cumco  incalu, 
quod  prohibirioncm  duntaxat  iftam, 
nioms  parnx  comparctur. 

Quinimohic  lextus  difcrtc  oftcndit, 
miiuis  cllc  ( vt  rcucra  quoquc  cft )  mem- 
brum  abfcindi,quam moccispaMum  ir- 
rogan  :  hxc  fiquidcmillicponuntur, vc 
diucrLa  &  argumcncitiuc  de  mcmbri  ab- 
laflionc  loquiiur  ,  quafi  dicat  j  ludices 
won  poile  non  modo  vltimum  fiipplici- 


IBVS  Tffiiis  IV.  ' 

ummandare  ,  vcrum  criamnccmembn 
abn:iflioncm,Mcnoch././.4ri//'r  iudicq.86. 
num  1} 

Ad  ccrcium  refpond.  Membnirr 
corporcabfcillum  iiupropric  m?n  dici- 
cur.cum  rcucranon(i.uanimx  corpo- 
ris  fcpar.itio  •,  (ed  mcmbn  (ubdudrio& 
detradio :  (iqiiidcm  ncquic  pcr  partcs  cx- 
tingui  aut  per  partcs  a  corporc  (eparari 
Cocdi.  dcapir.  12  num.140.  A  (hicquam- 
iiis  mcmbrum  abfcillum  moriarur  ,  ho- 
niotamen  (upcrftcs  manct  :  mors  au- 
tcm  propric  dicitur  (cparano  anirax  i 
corporeroto. 

AH  quarrum  rcfpond.  Quimuis  in  i. 
l  i.Digeft.  de  bon.  eor.  vcrbum  /inguinu  ge- 
ner.iliicr  capi  vidcatur  :  Exprxcedenri- 
biis  camcn  vcrbum  iftud  dc  morce  naru- 
rah.lcudeilia  finguims  cfFufioncaccipi- 
cndum  ,  quam  morsnarurahslequacur: 
Prius  cnim  diftum  crat,  Non  hcerc  in  a- 
liiscnminibuspubhds,  quamiis  ,  qux 
morcis  parnam  conrinenc  cranfigere ,  (cd 
dc  his  (blis  rran&dlioncm  cftc  pcrmif- 
(am :  promdc  ratio  illa,qux  fijbiicirur,a- 
hrer,  quamdeeafanguinispoena  ,  qux 
mertcm  atfcrrc  naturalem(olec,incclhgi 
non  poccft. 

Ad  poftrcmumrclpondetMcnoch. 
d.qudjiion  S6.  num.  9.  Argumcncanoncm 
illam  idcirco  non  cife  (atis  fijlidam :  quo- 
niam  conftituno  ilb  Imperatorum  fpc- 
(IVatadcommodum  parrus  ;  nonautem 
infius  mulicris ,  nc  (cihcet  vna  cum  ca 
hrtus  dcpcrcac :  idquodmiquum  forcr, 
quoniam  fcctusinnocens  obmatrisdcli- 
dum  opprimi  non  dcbcat  :  qux  ratio 
aim  criam  procedar  in  mcmtri  mucila- 
noncquia  ucilc  cft  mulicrcm  prx  dolo- 
rcni.iximo  ,  atque  ira  abortum  faccre, 
iuxra  dodruum  CUcni  lib  qtmt.  Apho- 
rifm. 

Indc  /cquitur  diffcrcndam  cllc  mcm- 
bri  abfcillioncm  ,  ficur  pccna  morris;  ac- 
quc  h.Ad\cnus  conucnirc  dc  xquiparari 
Q(jq  1  'p^f^^ 


49*  VoLrMIKItl.  DlJPVTATIONII  VII. 

pocnam  mortis  &  mcmbri  abfcillioncm :  (mmune  oninilw  jint dlqud  (egU  'mterprttd-  - 

iion  vero  ItcjuitLir  in omnibiis  fadam  cf-  ttont comtditur.  Tamoi ne violentiLiu  leme- 

{q  illorum  arquiparationcm,vt  vbi  mortis  reUcedtfadure  (onMuLLt  proximunecijfdrtu- 

pa-tiaindici  non  potcll,  ibinecpoflit  ir-  qutptr/itr.u  folumtnodopUett  deferrt  topUm 

lit.C     '^ogari  pocna  mutiktionis  membri. .  Accuftndv.  hoc  tli patri,fiatri ,  ntcnon patruo 

Qu-  48.        omiuum  criminum  capitalium ,  cJe  &auuncu!o.quus  verus  do/or  ad  actufationtm 

{^aredt  ciuibustranladiopcrmilla  eft  ,  excipitur  /w^f//!tf.Etciumcubcnequicta&concor- 

aduiterio  cumen  adultcrii ,  dc  quo  tranladlio  ilha-  dantia.  matamonia  a  dclatonbus  turbari 

non  b-  t-itftjrf.Ai*.  ccpi(lent,ijiquictari,fardan&faUlscon- 

(tat           Qil^  "^f"  ^'^f °  fif  huius  exceptionis  tiuneliis  dcformari,/!./;  §.  hctt  muJjer,  L  26. . 

tranfi-    r:uio,valde  controucrtitur :  cgo,milIisa-  </f4i«//.vifumcftConftantuio,>mpotcn- 

gertt     horum  opinionibus,  quas  prolixc  rcccn-  tcm  illam  delaiorum  libidincm  ,  audaci- 

lm&:refutaui/»rM//.i/frr4;//rwp. /.  hanc  am  &c  prorcruiutem  rcfrenarc  ,  atque 

vcnm  cllc  cxiftuTio,quod,  cumaccufitio  coinpclcere    pubhcam  adulterii  accula- 

adulfcriiccrtisquibulclam  duntaxat  pcr-  rioncmiis  SOLVMMODO  coniim£kis 

/oiiiscompctat,mariiolaIicct&conlan-  proximis&  necellariis  pcrlonis  pcrmit- 

gumcisatc^uc  coniundis,/Lyo.C.iii /./«/.  ^(C  terc  ,  vtlahccthacfcL-c  luspubhcumlli- 

adult.  pcrfacilc  hcnpollct ,  vt ,  admilla.  ftentarcntiq^uas  vcrus  dolorad  accufatio- 

trantactionc ,  facinus  illtid  impunitum  ncm  uiccndcret ,  tk  quasfuo  mammo- 

mancri.t,lccu5quampoftuI.xtreip.  vtih-  nio  ,  fux  domui  inflida  atquc  irapofita 

t^sJ.itavufneratut.ff.adUuLAquiL  turpitudo  &  macula  omnino  non  con- 

Et  quanquam  Matth.  XVclenbcc.  in  quielccrc  fincrct.  Hancvcraniclle<i/.^fl. 

pautitl.  ad  L  luL  de  adult.  accufationem  mentcm  ac  lententiam  ex  vcrbis  ilhus, . 

aduheriiommbus  ommno  paterc  exifti-  dihgcntiusinpcdis&confidcratis  ,  latis 

met,atque  in  d.Ljo,  cxrraneos  ,  ab  co  dc-  iiipcrque  relucct. 

mumadukeniacculatione  rcmoucripu-  Necadnnrtcndaeft  >3refcnbeciicx- 

tct.qui  lurc  manti  compctit.  Id  umcn  i,^^^ ,  qutc  Uhun  L  de  accufaaone fo- 

vcl  idcirco  admitti  non  dcbct ,  quod  ctfi  ju^c  maDQ  compcrcntc  intcrprcta- 

adiikcni  acculatio  lolummodo  ad  mari-  ^ 

ruinic  couuindbosfpcdct ,  vtdare  hoc  \^  •  1     n_  i- 

Conftanu,iusconftituit,rf.£i..  mhilota-  . Qu«lcveftgcnerahsnccqmcquam  - 

mcnmiiuis  ea  fit  pubiica.  Quandoqui-  *  nguit 

dcmvmucrfitas  ad  vnumreduc,  omni-  Quia&ratiociuscftgcncralis  atqi 

umquc  lus  m  vnum  ahquando  reodcre  cxteros-omncs, non  fclum  ab  accufatio- 

pctcft  ,  vt  tamcnftetncmcnvniucrfita-  ncqu.Thtiurejnarin,c.xcIudit,fcdabad- 

usJ.7.fj.quodcuiu.'g,  vwuerfttat.  Et  quid  fi  "Itcni acailaiionc  fimplicitcr rcmouct. 

dicamus  fpccialc  .nc  fiugolarc  hoc  ciFc  in  3-  Dcniquc.quu  cum  illud  iam  tum 

adultcrii  accu/ationc»vt  cam  nou  indiffc-  ^^^*^  Conftanrinum  obtinucrit,  quod  cx- 

rcntcroranescpopuio  ,.  vt  rchquorun:  tranciadukcrumiurcraariti.iccularc  nc- 

cximinum  pubhcorunYaccufationcra  ha-  f\\.\\\\f^nni,l.4.'^.i.&24adLluLdtadttlt.L6. 

bcanr,lcd  maricus folum (Sccomundi.'Er  C.todeiti.Ls.^.fin  deripubL  \t\  &:  ipie  fatc- 

fauc  hoc  criam  ind.l  jo.  voIuilFc  Gonftan-  "^"cfcnbcc.  fruftra  ccrtc  Conftanu- 

tinum,latisrchicctcxrarionc,  quamibi-  nusid,tanquamiusnouum,ccnftituiirct,  . 

dcm  adducit ,  planc  fingulari :  Sic  cnim  aiiiumquc  manilerte  cgilTct. 

fcribit  Imperator :  Quamuis  adulterij  crt-  Ncc  magis  Cuiacium  audicndum 
mtnmttrpMblt(4rtftrAt«r,  qmumdtUttQm.  cxiftimamus  ,  qui  d.  leg.  }o.  ad  conftans . 

adhiUL. 
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adhuc  matrin>onium  reftringii  qu.Ui,  c6- 
ftantc  adhuc  matrimonio,  cxteri  ad  accu- 
landuniadaltcram  nonadmittantur:  dil- 
(oluto  autem  irutrmionio  admittantur> 
nam  non  folum  l.iila  j  o.  loquitur  genera- 
litcc  &  mdiftincK  ;  icd  etiam  ratio  legis 
non  minus  obtuiet  dilloluto ,  quam  con- 
ftance  matrimonio :  &  exteros  potius  dil- 
(bluto  matrimonio  ab  acculauonc  rcpelli 
dcbuille ,  cx  co  coiiftat ,  quod  non  paulo 
pcticiiloltor ,  pndauior.&Jiiagis  tnncda 
tuncillorum  mcnt  protcruu  atquccalu- 
mnia;quippe  cum  niacrimoiuo  diilradto, 
qnali  prcemdiao  ipluis  mariti  haudparii 
adiutarcntur.  Scd  ca  Conftantino  prohi- 
bcndi  antiquifllma  &:.vm  caula:nectc- 
merca  dclatoribus-fixdarentur  coniugia, 
veLvtin  fincdiat,nc.fal(is  fbrlitan  con- 
tomalus  matrunonia dcformarentur. :  li- 
uc  ca  adhuc  conliftercni,  liue  dircmpca 
cflcnt ,  &  mulier  alii,liue  etiam  ci ,  qui  in 
fuipiaoncm  adultcrii  mcidit ,  nuplillec, 
GlocJun  tL  Lit.pdg^.f.}. 

bccundo  non  aducrCitur ,  quod  Lje.C. 
ad  HuLtU^JMlLpodcrioi  fix. ,  lege  iS.  C.  de 
ttMifiS.  Cum  Conftantinus ,  qui  autiior 
^^idi£lJ.jo.  vixerit  poftnarum  Chnftum, 
anno  io().DiocIcr.vcro&  Ma.ximin.aimo 
}o6.  Et  idco  ratio  dUl.  L  i8.  ranqu.uii  prio- 
ris,non  podit  lumt  ex  I.  poftenori.  \  loc, 
mquam,nobis  non  aducrlatur :  n.im  ex  il- 
lis  legibus  qua:  m  pnorc  Codicc  cxritc- 
rnnt,qu.tque  non  lulliiuanL,  ledanteno- 
ruraluntlmpp.nullapnor  eft  altcra,  ncc 
pofterior :  liquidem  in  vniucrfum  onmes 
authoritatcm  &  vim  fuam  cx  luftiniani 
accipuint  perfona,  Li.Cod.  deveuur.  enucL 
aquo  funr  vnocodcmq;  tempore  propo- 
ntxclimulac  promulgat.T.  Necattcnden- 
dura  quid  lenfcrint  DiocIetian.&Maxim. 
&quam  c.\ccptionis  fuar  rarioncm  habu- 
cnnt,Icd  potms  quid  veht,  quidq;  fentiat 
luftinianus.Hunc  vcro  m  dtil.LiS.  ad  Imp. 
Conftantini  conftiturionem  m  d.Ljo.  rc- 
(pexiire  venlimilc  cft ,  lecundum  ea ,  quac 
groxinK  a  nobis  funt  didb. 


NlBVS    ThESIS  IV.' 

Expcditu igitur  cft  dc adultcrio,  quan-  Quc.  4 9 
nimuiscapitalc  lit  crimcn,tranfigcrenon  /i„  ^t^d. 
Ucercproptcrrationemmodo  addudai  ulKmli-^ 
fed  vtrum  de  eodem  criminc  gvatis  atque  (ctt gti- 
donarionis  caulahceac  paala,cxpcditum  ^ ^  ^ 
non  eft  ?  Equidem  illud  exira  controuer-  niidtcdu- 
fiam  pofitum  clle  vidctur ,  quod  poft  fa-  f^p^ctfitf 
dkam  denunciaaonem  rcique  poftulatio- 
nem  paciici  uon  iiccat :  cum  enim  Impp. 
Dioclctian.  &  Maximin.in  Lt8.Cod.hoc  nt. 
talem  propofuiilcnt  regubm:tranligerc 
vcl  pacilci  de  cnminc  capirale  prohibi- 
cum  non  ellc,ab  eaque  rcgulaadulterium 
cxprclle  cxccpillcnt ,  confequens  omni- 
no  videtur  de  adulterio  nec  tranftgcre, 
ncc  pacilci  liccre,quia,  vtaiuncPlulolb- 
phi,  cxccptio  debet  elTe  dc  regula.  Ec  hoc 
quidem  dubium  planc  nullum  habere 
cxiftimo;iednum.'mtc  criminis  denun- 
ciationcm  rciquc  poftulationcm,  gratui- 
ta  pa(5rionc  adulccrii  crimen  condonare 
&  accufarioncm  remictcre  liccat  ?  lcru- 
pulo  non  omnino  nullo  carcre  videmr. 
Non  cnim  dcfunt  in.igni  nominis  lunf- 
confulti ,  qui  afHrmanuam  tuciuur  :  in 
quorum  numcro  fiinc  Banolus  confiL  170. 
Alciacus  in  I18.  nMm.}6. &feqq-  Cod.hoc  tit. 
Macth.Tus  Glock  ,  in  traHatu  de  trajija&. 
pag.  2.  nunier.  2.  lUorum  argumcnta  h^cc 
lunt. 

t.  Qupd  quilque  iniuriam  fibi  h&axn 
condon.irc,.irq;rcmittere  poflit,  Lmaritt, 
^.plettitur.ff.adLluLdtadult.x\cci\mv\vtxcs 
animiq;  rancorc  dcponere  prohiberi  de- 
beat;maxim^cumpium  &  Chnftianiilit 
ignolccremimico,  &  iniuriam  atq;  offen- 
lionem  cidem  condonare,arq;  idcirco  in- 
rcgnim  ctia  cuiuis  cilc.debcat  matrimo- 
nium  fuum  contemncrc,&  per  ncghgen- 
tiam,vcl  patientiam,  vel  nimiam  creduli- 
tatem  pan  vxorcm  fuam  dchnqucrc ,  ncc 
contaminanoni  thon  fui  mdignari. 

2.  Hinc Vlpianus mL2.S. 3. Digtft. adL 
luL  de  adtUttr.  Qut  fatitur,  inquit ,  vxorem 
fuam  dtlinquere,  matrtmoniumque  fuum  con- 
temntti  quique  ttntaminattom  non  mdtgtu- 
q    5       tur,fceiu  - 
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tnTy  pixna  adulrerum  non  mfliguur.  ns  non  obftaiitibus ,  vcriorcm  &  mtk)- 

j.  Et  in  l.mMrtn^z^.^.^i-  todtm.  Quodfi  remiudico. 

fittuturvxoremdeltnquerenoobqutfium,fid  \.  Moucoraurcin  inpritnis ,  L  2.adL.luL 

nt^itgentum,velculp4ni  vel  qujndum putien-  deadult.  in  qua  Scucr.  &  Anton.Impp.rc- 

ti*tn,velmmutm  crudelttatemextrd  legempo-  fcnbunt:  Crtmen  lenoctnittontrahere.qut  dt- 

fitut  vtdetUT.  prebtnftm  tn  adulterto  vxo*^em  matrhnonio  rt- 

4.  Hmc  cciam  Adulrcr,qui  precibus  im-  tmuerunt.  Vlque  adco  itaq;  pado  rcmitti 
pctrauit  nc  lccum  agcretur,&  is ,  qui  gra-  crimcn  adultcni  ncquit,  vt  pccnam  ctiam 
tis  remiiit ,  cxtra  pocnam  omnm6  pofin  incurrat,  qui  adultcrx  ignolcit ,  eamq;  in 
iiint ,  L  6.  Digefl.de  huquinot.  infam.l  if.S.fi  matnmoniodr  thoro  retuiet. 
negauerint ,  Digefi.  ad  L  luL  de adulttr.  L  qui  2.  Acccdit  prarterca,quod  m  Lto.tod.tit. 
cartu,  j.  j.  Dtgtfi.  ad  Ltgtm  luL  dt  w  pu-  Alcxander  rcfaiplit :  de  criminc  adulte- 
biicd.  ru  pacilci  non  liccrc  &  par  dcli^Vum  clle 

5.  Infupcr  cum  ncmo  invitus  accuiare  accuiatons  prjcuancatons  &  dcfligientis 
cogatur,  tot.  tit.  Codtc.  vt  ntmo tnuttm.  nec  veritatis  uiquilltione.  Qua:  vcrba  de  gra- 
cogetur  maritus  vxorcm  adultcram  accu-  tuita  padione  accipicnda,cx  (cqucntibus 
larc  inuinis ,  &  confcqucnter  nulia  ratio  rclucct.Subiicit  enim  in  continenti  Alcx- 
ipfum  prohibebit  padhone  gratuin  cn-  ander.  Qutpreriumprocompertofiuproacct- 
mcn  vxoh  condonarc  eidcmquc  igno-  ptrtteumponaLIitltadeaduitertutenert. 
fccre.  Ad  argumenta  vero  contiaria  fic  rc- 

<>.  AddequodinNwffl. //7.  cpilogoex-  (pondcndum  puto. 

prcirc  dicatur  adulter  puniri ,  niii  ludicati  Ad  pnmum  rcipond.  pium  quidem  & 

decrcto  vel  amicabUi  conuentionc  dccila  Chnftianum  cllc  Iimultates5«:  aiiimi  ran- 

fintomnia.  corcm  deponcre,  cum  inimicis  in  con- 

7.  Item  quod  luftinianus  relcribit  in  cordiamrcdirc,iUilquedeUdaigno(ccre; 

lioutfLij4  c.io.\ icere viro  vxorcm adulte-  fed ita tamcn ,  nc  ciulmodi pacificationc 

ram  impunc  recipcre.  RefpubUca  bedatur,eidemque  iniuna  ali- 

Verum  in  hac  conirouerfia  diftin-  qiuinferatur.Dcindcrancorem&:  dolo- 

gucndum  hoc  modo  put.irim,  vt  maritus  rcm  animi  inirinkcum ,  qui  noad  foruin 

quidem  antc  deimnciarioncm  fa<fbm  cii  ciuile,fed  ad  confcicntiam  fpcdat  abolc- 

vxoce-adultaa fuper crimme adulteni  pa-  rc  lcgcm  Chriftjanam  &  hum.initatis  clc- 

cilci  non  pollii :  rchquis  vcro  omnibus,  mcntiarq;  prxccpta  lubcrc :  cxtrinfccum 

raanto  cxccpto ,  qwibus  lusaccuiandiad-  vcr6  dolorem,  qui  ad  iudiciariam  pcrfc- 

ultcram  conipctit,impunc  liccat  cum  ad-  curioncm  pcninct,dcponere ,  nuUam  lc- 

ultcra  pacifci.  gem  prarcipere. 

Ht  quidcm  quod  adparentcs  &  cogna-  Ad  fccundum  &  tcrrium  rcfp.  Vlpian. 

tos  adultcrx ,  res  omnino  expcdita  vidc-  in  oUcgata  iL7.§./.  &  iig.^.^-.  padhonc  lu- 

tur.  Non  cnimvUusefticxtus,nccratio  peradultcnoncquaquaprobare;necctia 

eciam  vUa.qui  his  attionc  intcrdicat.  De  pcrmittcrc  dchdu  adulrcra-  gratuita  pa- 

marito  igitur  folo  qiwrftio    conrroucr-  dtionc  rcmittcrc  Scd  hoc  (blum  diccrc, 

fia eft,dceooue  etiam authores  &  fimda-  (p  is.qui  pariatur vxorem  fuam  dclmquc- 

mciua,  modo  rccciUita , loqui  vidcntur.  rc,  ncc  contaminarioni  thon  fui  indignc- 

Quare  &:  cgo  dc  illo  tantuin  aga ,  &  num  tur.in  pa'nam,adultcris  deftmaram ,  non 

tpli  ftipcr.idulteni  crimmc  cumcomugc  mcurrat,nec  incidatin  L.  luliam  de  aduJ- 

paaiofulitira?inguiram.  Quainqux-  tcrus: idquodctiam  Alcxandcr  Impera- 

UiOi)cncganuain,lupcnonbusargumcn-  torin<i/./ff.C#«t4rfl-J«A</«<Ml«/f.procuJdu 

bioicn- 
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Wo  fcnfif  ac  voluit ,  vbi  ilkim  dcmum  ad  - 
ulrcnipcrnaaffici  iubcr.quiprocompcr- 
toadultenoprcciijaccepcric.  Hinc  vcro 
non  rcAc  inrcrtur  marinmi  cum  addtc- 
M  vxore  licitc  pacifci  poflc.qma  pacifaMis 
non  rcnctur  ^^a.naadulterii.  H.incenim 
illationem  inlcmet  Alexandcrin  cirun  /. 
w.  haud  ob(curc  rcfcllit,  dum  pacilccn- 
rcm  dc  ;xdulterioapa:n.i  adultcrii  ablbl- 
vjt,pa6Vionem  tamcn  iplam  improbat& 
pronihet.  Qinproptcr  cum  .idultera  vvo- 
re  maritus  paci(c».'Ms,  in  adultcrii  quidcm 
pornam  non  incidit ,  vi  in  obic^hs  IL  dici- 
tur  i  fed  tajtien  licitc  proptcrca  non  paa- 
fciturjicc  ctiam  impunc.  Namp<rn.im 
Lcnocinii  cum  incurrcrc  tcftatur,/.i.C.4</ 
lluLdejidHlt. 

Ad  quartum  relpond.lllud  pctere  nia- 
nifcfl^  principium:  hoc  cmm  iam  con- 
troucrkim  &:  in  qu.vftionc  podtum  eft, 
an  liccat  cnmcn  adultcrii  padhonc  remit- 
tcrc?Etquodnon  liceat,  paulo  antc  te- 
xcibus  manifeftis  dcmonftrauimu«;.  Ncc 
quicquamadremf.xciunt  allcpat.r  les^es. 
Quod  enim  in  L6.S  i>4(lut.  Digtji  dt  hh,  qui 
not.  mfam.  6\cnm ;  p.tdioncm  gratuitam 
(uper  criminibus  Hcii.im  &  impunitam 
cllc,quiainhumanum  fbrct  nullum  vc- 
nia*  locum  rclinqui;iddcpriu.itislblum 
criminibus,  dcquibus  illic  Vlpiano  erat 
fermo.accipicndum,  adadulterium  vcro 
nequAquam  trahcndum  cft :  dc  hoc  cnim 
paclioncm  clTc  illicita  latis  dilucidcpro- 
kmt,  L2.&I  10  C  »d  L  lul  de  udu/t.  Qut^d 
vero  ad  /./;.  ^.finegttutrmt ,  ff.ad  L  luLde 
dJult.  illa  eriam  planc  impcrtincntcr  huc 
alJcgatur:  ibi  cnim  non  negarunt  pater, 
vel  nuritub^fc  nullo  vnquamtempore.ic- 
cuia(u<os;(ed  (olum  i>egarunt(caccu('a- 
tnros  intra  (exagintadies  Vndc^pparct, 
cos  non  modo  non  pados  eflc,  lcd  nec 
gadionc  rcmififle  inuiriam ;  imo  abunde 
lignificaile,  poft  bp(os6o.  diesiniuriam 
luam  Cc  j>crlcqui  vcllc:  ("olum  autem  (e 
renunciain;  pnuilegio  fibi  compctenti, 
quomtralcxaginudies  fblis  illis  agendi 
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potcft^is  datur,  /.  /4.  ^.i.f^JLlul.  deaduLt' 
Quarc&:  rcnunciatio  iiihxc  non  hoco- 
pcratur,vt  maritus  &:  pater  pcnitus  ab  ac- 
cularionc  excludantur ;  fcd  vt ,  renuncia- 
rionc  fa(5la,eJcrranco.implius  non  pr.Tfe- 
tantur ;  vcrum  .rquali  cum  eo  iurc  ccn(e- 
antur.Deniquc  Lquicdtut,^.2.  Dtgeji.ad  L. 
Ittliam ,  de  vi  publica.  parum  ad  rcm  facit : 
non  cnim  de  marito,(cd  dc  pairc.  Ncc  de 
ndultcro,(cd  de  raptore  loquitur. 

Ad  quintum  reipondctur.Duierfahxc 
e(rcnoncogiaccul.ire  ,  accufationem 
pa^naoneremittcrc :  confequenciaitaque 
argumcnti  negatur. 

Ad  (cxtum  rc/jjondetur.CommunitCi" 
rcipondcri  iblec,  in  diH.  Sou  cap.17.  agi  dc 
adulcerio  non  prob.xto,  lcd  prarfumprmo 
pcr  coniccluras  priuilcgiatas,  hoccl^,pef 
cas,  qux  communiccr  alias  ad  probln- 
dum  crimcn  non  eflcnt  fufficicntcs:  de 
hoc  tranfigi  poflc:  at  de  .idulicrio ,  non 
per  conieduras  prxfumpuuas ,  fcd  ido- 
ncas&fufficicnccs  prbliaco  (dcquoim- 
pr  jdnciarum  agitur ,  cranGckionem  pro- 
nibitam  clle.  Delrio  num.70.  Sc  Alciatus 
nu.j4-in  d.LiS.iud,L  18. 

Adlcptimumrelpondetur,  in  KoueB. 
1^4.  uf.io.  nullara  cllc  meniionem  dc  pa- 
Cbonc  vel  traniadionc  (upcr  adulterio 
iacienda ,  (ed  lolum  dc  limplici  rancoris 
remidionc  rcconaliationc  ibidcm  a- 
i^i ,  uiquc  runc ,  quando  lcgi  iatisfadum 
tucrit  mulieris  fupplido  ,  &c  poft  laum 
lcntcnriam  Del-Rio,B«m.^j>. 

Occafionc  huius,  quod  de  adultcrio 
hadcnus  didum  eft,qiuentur,vtrumne 
de  ftupro  tranladrio  fit  licita  ? 

Equidem  ftuprum  capitalc  crimenno  Qunr.fo 
ellc,  prout  hic  quidem  capitale  cnmcn  Andeftu- 
acdpiinus,  (atis conftat  cx^.^.Inftit.depu- pro  Itceat 
bltc.  tudtc.  vnde  fupervacaneum  elFc  vide-  tranfige" 
tur  qiucrerc ,  vtru  dc  fimplici  ftupro  pcr-  re  ? 
rmrta  fit  tran(adio  ;  cum  dc  criminibus 
non-capitalibus  traijfadioncm  prohibi- 
tom  cile  in  di&.  L  iS.  cxprefTe  Impcrat. 

.ianaanc. 
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lanciaiit.  Vcnintamcnrifortaffisalicubi 
ihiprumefficcrcturcajncalc,  locum  illic 
fibi  liarcvindicaretquarftio.an  fciJicetde 
cnmine  Ihipri  licita  iit  tranladio?  Et  Do- 
ncUus  quidcm  in  diil  LiS.nu.S  H(rnon.in 
diJpHtAt.denAtifAU.thef.  7.  btcru  F.  rcfpon- 
dent  tranlathoneiuiliiatam  hnc. 

1.  Quia  cadcrti  ratio ,  ob  quani  dc  adul- 
tcrio  tranladio  proliibetur,  eiiain  in  ftu- 
pro  obnncat ,  cum  ftupns  iquc  cfficia- 
tur,  vt  RclpubL  inlionelhi  replcatur  ciui- 
bus.atque  adultcrio. 

2.  Quia  ftuptu  L.Iuliaadulteniappel- 
Litionc  concincarur  1.6.^.1. fadL.lul.  dt 
aduit  l.ioi.dtvtrb.fign.  lam  verodeadulte- 
riotranladbioiicm  prohibitam  efle,  ferc 
intcr  omncs  conftat,  LiS.Cde  tratifad.  Er- 
go  &  de  capitali  ftupro. 

3.  Quiais,quicompcrtoftupro, pccu- 
niam  accipit,pocnalcgis  luliar  rcncri  dici- 
tur , l.io  C.adL.luLdeaduU.  Sed  liis no  ob- 
ftantibus,vcnor  eft  contraria  opinio,qua 
fcquiintur^Gilcken  in  dL/S.nu.27'CotaLi. 
mijc.i.num  j. 

Eiufq;  hindamenuharc  lunt. 
I .  Qupd  a  rcgula  generali  de  capicalium 
cnmmum  traniaclionc ,  in  d.  i  i3.  propo- 
lita,nullibiintotoiure  ftuprum  reperia- 
«  rur  exccptum,  nccetiam  (ud  adulterio ,  \ 
prardidb  rcgula  excepto ,  vtpote  ab  illo 
diucrfilTimum,  conrineatur,  §.  4.  Infitt.  dt 
pubi.md.  cuhoiTmino  litconfequens  quod 
deftiTpro,  ctiam  capitali ,  tranladho  non 
fitillicita. 

X.  Acccdit  quod  raiio  illa ,  qux  in  capi- 
talibus  locum  tran/a£honi  fadt,  obtineat 
eriam  in  capitah  ftupro:  nam  &  fi,qui  ftu- 
prum  ciulmodi  commifit ,  ignolccndum 
.  ,   ,  ,.ccft,  fi  qualitcrquabterlanguuiem  fiium 
.      rcdemptum  volucrit. 
•     ■,  ,»  3-  Qupdvcrarado,ob  quamcxcipitur 
•  ,  ^dulierium,&  dcillotranlaChoprohibe- 
'   s  .t;ur,  ccilct  in  ftupro :  nam  ftupri  capit.ihs 
ctiam  accuiatio  non  certis  duntaxat  qui- 
bufilam  pcrfonis  compctit ,  (cd  omnibus 
c  populo  patct,  vt  prouide  vcrendura  rai- 
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nimefit,  nefiipcreo,admiiIatran(adU»- 
nCjdehdlum  impunirum  maneat :  cellan- 
tcautcm  ratione,cellat(5s:dil{3ofitio  luris. 
Ad  contrariaargumcntarelponlio. 
Ad  primum  relp.  committi  in  eo  falla- 
ciam  cauli* ,  cumantehac  lacis  diluadc  o- 
ftenfum  ftientjquod  de  adulterio  non  id- 
eo  tranla<5ho  prQhibeacur,quu  mediante 
co,  Keipubl.  mhonelhs  complcacur  ciui- 
bus ;  fcd  potius  proptcrea  quod  cmn  ac- 
culacioeiuscertis  lolum  qmbuldapcrlo- 
ms  ilt  permiila,iaalc  fieri  polTit ,  vt  fi  ad- 
mittcrecur  craniaclio ,  dehdumadulceru 
plane impunitum mancrec,quaE  rario  a- 
perce  in  ftupro  deficic. 

Ad  (ecunduin  rclp.  Nominc  ftupri  ad- 
ultcrium  quidem  venire,  iioi.  dt  vtrb.fign. 
at  non  contra ,  appelbcionc  adulteni  Ihi- 
prum  fignificari.  Cum  nullus  texrusin 
toto  iure  cxtet ,  in  quo  adulterium  pro 
ftupro  ponatiu:.  Neccontranum  probat, 
dt&*Lioi.dtvab.fignificAt.l)]xcQnm  Modc- 
ftinus  non  hoc  vult,quod  adultcrii  &  ftu- 
pri  verbum  promilcuc  vJurpcntur;  led 
quodverbo  fkupnLexIulu  uidilFert*nccr 
vtatur  modi)  pro  adultcrio ,  modo  pro 
ftuprojpropric  itadido. 

Dcindc  pofito ,  quod  adultcrii  nomcn 
ctiam  ftupru  denotet :  id  tanien  ficret  laJ- 
tcm  impropric ,  abuiivc ac contra gcnui- 
nam  vods  adultcrii  fignificationc,  V.^.§.... 
ff.ad  L  lui  dt  Wtf/r.atqui  in  dubio  a  propria 
fignificanoneverbinonlolctrcccdi,i.»cn 
aiiter.  dt  Itgae.  3.  Ncc  ab  ea  etLun  in  dtH.L 
iS.  Cod.hoctit.  Imperatorcs  rcccflillc,  ex 
co  cft  m.inifcftum ,  quod  verba  cxccpriua 
acdpLmtur  ftrid^  acquc  odiola  reftringi 
pocms,  quam  cxtendi  Iblcant.  Dcniquc 
nonfequitur ,  appcllationes  ftupri  &  ad- 
v\tcmmL.lulia.de dduit.  promilcuc  vfur- 
pancur.Ergo  ctiam  cxtra  L.  luluim  in  aliis 
legibus  paritcr  promifcue  &  indilfcrcn- 
tcracdpiuntiu:. 

E(fe<ihisporr6tranladionis,decapita-  tUerd  D. 
libus  criminibus,fa<ihc  no  cft  hic  vt  alii  ab  Qu^.51. 
acculatione  pcr  eam  cx^udantur,  fic  vt  QuhtA^t 
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t€fiSm    eum,  cum  quod  tranla£bum  e(l ,  accuiare 
tTMs-    &:deferreali|  nequcajit,  nccjuc  etiamvt 
tQitnk  iudex  ex  o Aao  in  iacinerofum ,  quo  cmn 
fiftr  cri-  uzaUcknm  fuit ,  inquircre  m  iilumque  a- 
m0U  cd-  nimaducrtcrc  ncqueac  j  cum  tran(adbo- 
fUdU.     nis,  vt  &  padionis  cumsuis  calltnatu- 
ra,  vtali|s  quam  pacilccnribus  &  tranfi- 
gcntibus  prxiudicare  non  debeant  Lj.pr. 
ff.dt  trmfia.whxScxxxohi  pruuuu,m,]n^io- 
tubm  non  Udttm  ctterorum :  ttcc  paStu  priua- 
ttrumtm  pubUcum  (  quod  dc  facmerofis 
nipplidum  furaere  mbct )  nnmuturtqueat 
ljS.ff.de  pd^. 

Sed  hunc  (blum  ctfecbum  habeatida 
tranla«iiio  vt  illcqui  tranfigcndo  litem  & 
accuiacionem  cemilit ,  amphus  iplum  de- 
ferre  &  accuiare  nequeatiqux  vtiqi  tranf- 
atlio  uoti  ent  mutilis  reo ,  fiquidcm  Acri 
poteft,  vt  is,  qui  transegit  folus  (cientiam 
nabeatcruninis  comrailli  &fieripoteft, 
vt  alius,qui  &c  ipfc  crimen  habet  cognitu, 
accuiare&  defcrre  rcum  nolit ,  aui  iudex 
ctiam  ex  officio  inqiiirere  &c  animaduer- 
tere  in  facmerofum  negligat ,  vt  ita  trans- 
^Sdo  Bnc(uum  nihilominus  ailequatur, 
&  lane  cu  is  qm  de  non  deferendo  chmi- 
ne  publico  trandgitjde  (uo  duntaxat  fado 
traiigit  atqi  hoc  ikitcm  poliiccri ,  fe  in  po- 
fterum  non  dclatimim  tiecacufanmun 
efte  reum;idco  pa£tio  &  tranfadio  ifthxc 
vtquarex  confeiifu  pacifcendum  conftet 
Li.ff.  depad.  vltra  illorum  intentionem  ex- 
tendi  non  debet. 

Nec  mouen  quisquam  eo  debet  quocf 
tranladho  vim  habeat  rei  iudicac^E  /. 
mincremC.detrdnfit/l.  Ncc  minorcm  ha- 
beat  vim  quam  lusiurandum  L2.ff.de  lure- 
iur.Kts  autem  mdicaca ,  vc  &  iusiuraiidu, 
maximc  in  populanbui^onibus,  omnib. 
prxiudicet  L3.ff.de  popuL  a8.£.t  ide6  tranf^ 
a^oquoquenonmodo  intertranllgen- 
tes,fed  quosuis  ctiam  alios  iusYaciat. 

Rclp.  quid  enim  ad  hocargumentum, 
quod  non  immcrito  aliquem  moucre 
poirct,re(pondendum  ftt,expofui  in  traii. 
dt  tranftcl.c.s.q.j.vhisidc. 
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Et  quod  tran(a^o  harc  alium  abaccu- 
iadoncnon  cxclud.ir ,  probare  vidctur/. 
qui  coetu  ^.vU.ffMd L  lu '.  de  vi  pubbcamverb. 
Edi  pater  iniuriamfuam  ,  precibascxo- 
ratus  ,  remilcric,  umcn  excrancus  (inc 
quinqucniii|  prarlcriptione  reum  poftu- 
larc  potent.  Itemque  quod  lu  j.cis  ofTicio 
pertransa^tionem  nihil  quicquam  prz- 
iudicctur ,  euinat  Lt.  CdeaLeUr.  his  verb. 
Redempfa  commtferationi^  vox  nunime  ad- 
mittatur,  fed  adueriiis  nocciucm  reum, 
inqwfinouc  (ii^  competcns  pa:namge- 
racur. 

Etlivert)  luhus  Clarus  circa  propoh- 
tam  quarftioncm  putet  diftaigucnduin 
eile  vtrum  iudex  omcio  procedatan  vcro 
ad  querelam  &:  implorationcm  partis : 
cam  tamcn  diftinCkioncm  ad  propofitum 
non  pertiHcrc  planc  mihi  penuaium  ha- 
beo,  quoniam  vtroque  calii  vcriflin^um 
eft  nihil  pr^iudicari  iudici,pcr  ea  quq  mo- 
do  adduclahierunc. 

Qup  circa  vr  plenidimum  (orriatur  cf-  * 
fcdum  tran&6ho ,  ncoellarmm  eft  vt  ma- 
giftratus  accedat  autoritas  &  rauhabitio, 
tran(adionem  iftam  corifirmanris. 

Sic  eriam  quod  diciTur,fi  is  ad  quem  cx 
lurc  Saxonico  propnc  potc(bs  agcndi  de 
homicidio  pertinct  proximus  videlicet  a- 
gnani5,tranfigat,  etfi  iudicis  offiaum  ifU 
transadtionc  non  exdudamr ,  pcr  eam  ta- 
mcn  omnibus  ali)s  viam  agendi  prqdudi; 
idverum  non  e(lc  exiftimo ,  qma  reliqui 
fub  certa  duntaxat  condirione  ab  accu- 
(ando  remoucbantur,  fi  (cilicet  proximus 
agnofus  agcrct,nec  in  agendo  tardarcf.at- 
qui  hxc  conditio  dcfiat  cum  ipic  fuper 
nece  &  homicidio  tranligit :  cranligendo 
(iquidem  non  ^c,(ed  abagendo  &:accu- 
(ando  dcfiftic.  Hocigiturcaiurcliquisvia 
acculandi  pr^dula  non  crit. 

Quin  criamReipublicE  intcrcft  deli- 
puniri  &  m.inifcftari  L  iS.pr.  ff.de  tntUT. 
Atqui  tali  tran(aClione  non  nunifcftare- 
tur,  (cd  occultarcntur  ciimifta.  Et  quan- 
quamAutornofter(btuat,quod,  ctiiali* 
R  r  r  accu- 
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accufixcliiemq;rurcipcrenonpoflrit,ob-  dc  his  tranladio  cft  illicita  ,  quomoA»"  • 

ftantc  ci  iranladionc,  ofiiciumomen  lu-  pnciudicabic  magiftratui ,  vt  cogatur  lc- 

dicisinuocarcqucativeruntarocn  inanis  uiorcm,ocdinana,p(rnamirrogarc. 
h<jCcft^fubtiUni,namquidquaclb,advim       Qupd^id  ftatuta,  quibus  cauctur,  vt 

tran/adionis  iftius  inccrcft.vtrumaUquis  tranladbonc  lapercnmmc  habita,raicior 

ahus  officium  mdias  imploret,  deiiomi-  (it  poenainfligcda  n«c  ordinarix  locus  cl^ 

ctdio  dclidoq;  pubhco  vmdicando ,  an  i-  fc  dcbcat,cuiuimodi  ftatuta  paflim  in  Ica-  • 

pieaccuict-acdcfcratfacmcralum?  liaoccnrrunt,  non  puto  ea  locum  habcrc 

QjurricuB  porro  anne  fi  tranlacHonc  iniUiscrimmibusquorum  poeiunoncft 

fupcr  crimme  ca^itali  offiaum  iudiasiio  ciuihsilcd  moralis ,  cuiuiraodi  dchtkum 

cjccludaou",  eo  vlqucrlaltcm prx*iudicetur  cft hormddium : nam  cura  iu»auilclcgi 

mapftraruijvc  pornam  otdinanam  &  Of  diuina:  morah  nihil  quicquam  dctrahcrc 

pitalcm  rco  innigcre  non  pofllt ,  lcd  mi-  aut  praiudicare  poflic ,  non  potent  quo- 

uorcm  cogaiui  ipfi  dcccmcrc  ?  quc  ftatutuiu.cmccrc,vtalia  pcena  horai- 

Affirmat  hoc  Banolus  lCtorum  pdn-  ada:  irrogetur,  quam  qiut  lcgc  diuina,  ae- 

ccps.dicens  mdiccm  impcdiri  huiulmo-  tcrna  Sc  immutabih  dccrcp  8c  dcBm- 

<ij  tranladbonc  in  procdlu  vltcnus  pro-  ta  eft; 

grcdi&pccnamordinariam  irrogarc  cri-       Ettantumdc  Crimini^vs  pvbli-  Uters  £ 

ii>molo  i  fcd  proculdubio  falla  cft  ha'c  c  i  s  C  a  R  i  t  a.l  i  e  v«.  Quar.  ji'. 

BanoU[raditio.:tum  quia  packum  priua^'  D«  publidscriminibus  Non-c  a  pi-  Andtcri*- 
torum  non  potcft  praiudicaie  icrtio T^AXi&v&?h£C  ab  Inipcratoribus  Dio- nimi^Mf 

frinc.Dt^eJf.detran/afl.  &  Li.Co.i.eodem  ttt.L  det.&  MaximiiKtr3diturrcgula:ih  publi-  fuhluk 

27.%.  4^  Dt^eji.  def4&.  tum  qma  lus  piibli  ds  crinvinibus  qu^  ianguinis  poenam  rxoivnon-uf*— 

cum,  quod  ccnas  faanerofis  dccermt.  iiigcrunc,traniigercnoj)  hccre  citra-falli^/^ti^ 

pocnas.,  non  potcftpaclispnuatoru  mu-  aaculacioneiu,  trifASto 
r.ui :  tiun  c\ii\.xi\\ Lj.^.ji.  Digejl  dert pulf  !'       Qmm  irgiifcam  confirraat  quoq;  VUyff /»<i^<»-f 

Mcxprellc  ictibitur ,  quod  remiflio  «I^v:  ^unsin  Li.D/ge^.del/onitetrum,  (juidtnre' 

f^anlacbo  non  excludat  picnaui  crimuus  ftnteru  dum  ait :  In  capiialtlm  trtmirabiu  i 

ardinariam  &  legitimim.  frmtifthm  decrttnm  eiiinm  Jioftrttttquijkn" 

Proinde  Treutfems  arcaqujcftionem  gmnem  fnum  redetntta  yftdtnmdmumt^ 

pjopoliiamcxiftim^itdiftmgucndumcllc.  fttntMi  mttttit  cantinent.  IdLMnquc  Vlpia- 

mccr  dcjida  leuior.i.&:  atroaora:  vi  in  tic-  rtus  in  L  ftrn  Dtgc^.  dcfmuruAt.  In  omni-^ 

Ivftis  lcuionbus  traladio  pr.x-iudicct in.v  im, .lit,  cdufa  frdftrtimwjdngunt,  cjmdeU- 

]^ftratui ,  v[  iion  poilit  pornam  irroganc  tortm  fkum  cmufitt  tx SttuUMfcanJklto  fr* 

urdmuiam:ingrauiaribusverononpr<;-  cttuuilobalutxr. 

iudicctquoadordinanam  pccnam ,  q  jo«  Eanucmqueregulaniccmprobatquo* 

nuun  lixc  dcli<^i ncc  apud  Dcum ,  ncca-  quceuidcutilTimaiuris  ratio: nam qui  pa- 

pud  homincscxcuiatioiicm  mcreantur.  ^ionc<accu(arioncmdolerit,  in  TurpilJia- 

Scd  lu:cdiftindio  pLnc  incpiacftt:^  k  ui  pGenam,hoccft,min£muam)muidbm 
propolito  pcnitub  aliciu :  Iiquidcm  ccrti  pccuniarMin  «i^c  c*waoidin.iriam  cocrci-* 
&  cxpcditi  luris cft ,  Quod  dc  cna^imbus    «ojiem  iinridit l  s.C.ad  TurfrUJ.i.^.  rltan* 

^ubhcis  (dcquibuslohsinprxlsnn  luco  DigeJI.de fr.auruat  Lj. &2.Gi>d.vt  tntr.tert, 
agimus)lcuioribus  qu.vq;|io?nam capita-  ttnifus  U.DigtJi.dtmiefifii LJPnrn.^.  qui  lU- 
lem  non  continc<,ilhdcalit  tranladio ,  vt  dKii.DigeJL  dtdtcur.  Et  quod  (ublcnj>tio* 
iiim  odcndttur  &  cxprcllc  profiicntur  ms,adquaacculatoradigitur,  hicJitvis» 
4lU^^.ui(tZ.^I,Q./^i;/M/;j(4d.  q^uQtdfu^tuj:   vUc  Quumni^i;  &  tAlu>uis  £criculo  ii:^ 

iKLiaL. 
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timnUt.  membro  lcirregula.concepradc  publicis 

Et  quanquam  Fr.  Hotomannus  rc-  non-ianguinarijs  criminibu<5 ,  pav^ionis 

^ondeac,  pUncdiflimilem  cUc  rationem  mJla  (iat  mentio ,  fed  rransadionis  dun- 

Cius ,  quiipontelme  abolitione  defiftit,  taxflt.Nam  hocidcircoHr,  n5quiadccri- 

-&  cius  qui  cran^lgit ,  qaoniam  qui  lua  muubni  non-capitalib.tran^igcrcrolum, 

(pontcdelrfhc,  caace  (eiplum  caluuHiue  nonctiampacircilitprohibitum.  Verum 

oondeinnac:  qui  vcro  tranfigit ,  granfice-  idcirco  Impp.tr.tnIadionk  laltem  mcmi- 

turrco  &  deredubia  htequcincer»  pa-  oerunt.quiadc  h.icm«iorhiitdubir.irio, 

cSd.  intelligacur.  qu.ini  dc  }>ntbone ,  quonia  Vlpisnus  lcri- 

Veruntamcn  prxterquam quod legeo  bit,  nondle  intcTdidum  tranbclionib. 

■fupra  addu^  generales  ^int,  ^ec  eius-  (cd  lordidiscoticulTionib./f!^  /.$  j.ff.dtn- 

-cnodi  prae  lcdiitindbonem  tcranr,  rdclU-  ktm.  Ad  rollendum  iraq;  dubium  iftud  &: 

nir  id  quoq;  exeoquod ,  fatcnte  iplo  Ho-  vrconrtarci  de  publicis  non-c.npiralib.cn- 

■comanno,reus  non  potell  de  crimine  no-  minib.non  mo  Jo!i6  pacilci ,  lcd  nec  traf- 

•csu>icali  cnndgere  :  cui  lanc  conlequens  igere  hcere  citra  lalli  acculationem  ,  a- 

,  quodacculatorabaccufadoncluper  pcrtcrelcriplcruntlmpp.//r^tf^i'/fiirrrrw- 

tah  crimuie  tranfigendo  ,  deltilens  ,  di-  w  IruirfWt  fJiu^utnif  pvnjtu  »on ingntint,cind 

-ccrciurreckirtranlcgttlc  r&abaceulatio-  fjfi  aicufttioHem  trMnfigtrt  nonltcere  :  Pa- 

-«le  iure  delhnire,  quia  reo  in  te  illtcita  ihoncvcrominimciiociploadmileruin. 

•minimcquc  concdia  grariftcari  voluc-  Namquod  dicitur,  quotionsexquibus- 

trir.  -^lam  aha  prohibentur,aJia  iion  prohibcn- 

Poftrcmooumin  crtminibiis  non-cfc-  ■nirqii.x-ptohibitanonfunt,  permilla  in- 

-pitahbus  cellct  rario  ob  quam  4iipra  di-  telligi,id  verum  eft ,  nih  intentio  lcnbcn- 

•^^him  cft  licere^aper criminibus  capicak-  ris  diuerium  fuade.ir. 

Ihis  tranfigere  ,  redemprio  vidchcet  lan-  Reliqtu  vide  in  Atrtci.dc  tranfacf.  d.  c.j. 

•^uinis,iL/.J^ir^»rof>MMfm.Idcircoce(^  t7./-f.Illudlilennohicminimeprarfercun 

'lat  quoquc  tn  iilis  tranla^o.  dum  cft,quod  erli  dc  criminibus  r.on  fan- 

QusE  concra  hanc  iencentiam  moiKt  guinarijs  tranfigere  non  liceat  poft  denil- 

lrioiowii\\x%i6a£o\\Ji\\iid,tr4BMt.detrMMs.'  ciarionem -fadam  &  inlbtDtam  acciifa^ 

ti&.(.j.cf.i4..  tioncm  ,antc tamcn ,  quam  cnminis  de- 

*Qii.jj.       Sed  vcrum  dc  non-capitalibus  crimi-  nunciariovelacculatio  fiat,cranlac^iomi- 

^denf'  nibusdonandicaufapaaiciliceacnotm.  nimcli  tprohtbita 

.<;«pj/4/(A.  meritoqiueritur?  Ecenimin   Ur.  fi.  C.4e  Et  enim  ratio,qu.T  poft  litcm  contefti- 

(tfmnA.  tranfUi.  aiunt  Imperarores ,  in  ifts  crimi-  tam  de  iftis  crimmibustrahKtdione  tam 

dM4»-    rubus,  quxfanguinis  posnam  noninge-  reo,  qu.imad:orimrerdicic,penitusdeti- 

dt4tum9  nintjtranfigerc  non  hcere,necaddunt,^c  cit  ante  .iccufinoncm  inftituram :  ideo  (s 

^  gr4Xu  in  pizcedcnri  regula,Pi<C/5Ci.  nim  dc  cnminibiis  non-fanguin.irijs  poft 

.fdtifitli-     Ecveriuscft  ,  quod  &  Autorinoftro  inlUtutamaccufaiionem  non  clc  licituni 

tut/     placerevideo,necpacifcidehiscriminib.  tranhgcre,  qnuacculatorabacculariorie 

ticcrcquGniam  accafator  quomodocmi-  itmcl  inlbntta  deliftcrc  noii  potcft,nifi  in 
que  dciiftai,fiuc  gratis,fiue  accepta  pccu-  SCti  TurpiHiani  pccn.im  incidcrc  veht  /./. 
jiia.in  ICtumTurpill.incidecct  Li.%.fiquu.  ^  lot.nt.ff.adSC.  TurpiU  Rcus  vero  idcirc6 
&tot.ttt.f.  4dSc.  TarpiU,  Et  paafcendo  et-  non  potcft  tranligerc ,  quiapro  conuido 
iam  dc  crimine  public®  pracuaricetur  Uo.    fircofellb  habctur  l.fin.fflde  prtnitr.  Azc^  .ic- 

■  •  C.4dL.lHLdi4dMk%                          ^  cuiar<»rdc.u:iminepui-/l.nuncapitaliante 

«*  •     -  /  Rrr    X  litcm 
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litem  conte(btain  cranltgens,  non  poted  frQfkre.Digtft.iectndtQ.fitrttv.  LfoHitciJi^r 

didab acculauont , quam  nondum  mfti-  rum  C  de furt. 

tuit,dc(iititTe:  reus  vcro,  qui  antc  &  extra       Quac  lententia  rcftc  inielleda  eft  vc- 

iudicimn  tranfigit,  licet  videatur  dcli-  riffima.  Qupd  cnim  primi»  poft  litcm  c6- 

dlum  fatcrijcon^cllio  lamen  ifta  cft  extra-  teftatam  non  Lccat  dc  cnminibus  priua- 

iudicialis  8c  quidcm  prxfumpta ,  qualcm  tis  cranfigcre  aut  precio  paciici,  haut  ob- 

ad  condemnanonem  non  lufficcre,  ex-  IcurcproDantrupraadduda:leges,vt/l4. 

plotaucftiuris.  Lj.l.S.Digeft  dthtiqutnot.irtfAm.^.2.lnftttut. 

Atquc  liuc  perrinerccxiftimo  Li.S  s.ff-  defcen.ttm.  littgant.  Qui  tcxnis,crii  prima 

de  talummut.  m  qua  cxpreilc  dicitur,quod  frontc  videantur  gcncralicec  &  indillin- 

non  tranladrionibus  ,  icd  (brdidis  con-  dke  loqui ,  eos  tamcn  ad  tranlactioncm, 

cuflionibusmterdidlum  fit :  loquitur  au-  poft  lins  contcftarionem  intcrpolitam, 

tcm  lcx  ilLi  de  publicis delidis  &  quidcni  reftringcndos  cire,cx  rarionc,  quain  Pau- 

linc diftinciione capitalium  Hc  non  capi-  lus  lunlconlultus in  dt^. L  j. adducit,per- 

t.duim,  iJc  loquitur  proculdubio  de  trant  (picoum  eft :  nam  cur  de  criminibus  pn- 

adtionc  ance  inftitutam  accuiationem  in-  uaris  tranHgcns  infamiar  porni  incurrar, 

twTpofica;  nquidem  totus  illc  ritulus  dc  rarioifta  cft,quod  rcus  confitericnmcn 

eo  folumagir,  qui  pecuinam  dcderitob  vidcatur,  qui,  data:  pecunia  ,  tranligit, 

accuGnvium  vcl  non  acculandum  &  fi-  aut  pacil*citut:iamvcr6ccrriataueindu- 

mul  dc  pnuatis  delidis  airerit,quod  de  iis  bitati  iuris  eft,  quod  confcflio  folum  lu- 

traniadltio  fit  pcriniila ,  quod  lanc  acdpi  dicialis  vim  habcat  iudicari ,  &  is  dcmum 

non  potcftdctranfadioncpoft  htem  c6-  pro  ludicato  habcarur  ,  qui  iudicialitcr 

tcftacomfada  L^.^.fin.Ls.&S.ff.dtbuqut  cftcon^ellus  leg. edido ^.pettultrm Digeft aii 

not.1t1f4m.ride qudfi.is.  diil.caftt. 3.  dttranf-  noxul.  aci.  cui  conlcqucns  cft  ,  quod  o- 

4ilion.  mnes  lU^  lcgcs ,  quibus  iub  po^na  infa- 

Qii  H-      Dccriminib.  priuaris  annc  tran(adio  miar  tranlaciio  lupcr  criminibus  priiu- 

><»</<<r/- hcita  lit  itidcm  controucrritur.  Et  qiu-  us  mtcrdiatur  ,  iiif:ciligi  dcbcani  dc 

mimbu»   dem  dc  co  trcs  repcriuntur  diuerix  opi-  traniadione  non antc ,  (cd  poft  hris con- 

frnaru   moncs:namprim6runtquidam,quilU-  icftattoncm  mtcrpoiita  ,  cum  cx  rano- 

luita  ft  ruunc  indiftindkc,lupct  criminibus  pri-  nc  lcgismcnslcgisoptmic  intciligatiu'. 
trujuitu  f  varis  Hatam  cllc  tr.in&dionem :  alu  vcro       Cxterum  quod  lam  dixt ,  dc  crimini- 

diftmgunntjvtfiquidcciuilitcradiofuc-  bus  pnuans poft Ittis  conicftationeiTi cf- 

rit  intctata,  tr.^inladio  proccdat ,  valeatq;  ic  traniaCtionem  interdidam ,  id  de  rco 

<ic  criminibus  priuatis  :  fin  ver6  crimi-  lolum,  non  cmm  Jc  adorc  huclhgcn- 

nalitcr,  non  valcat.  Et  ita  Alcut.  &  Gilck.  dum  cft :  fiqmdcm  rano,  ob  quam  tranfi- 

m  dtil.iiLCodts  d»  rr4«/itf. Andr.Fachin./.  j^cntcs  inadant  in  poenam  infami^ ,  qu« 

fonrr.^quibus  &authoc  noftcr  fiihfcn-  )ia'ccllquodcrimcnconfitcnvideantur,. 

bir :  dcniquc  diftinguunt.vtrum  hs  con-  ad  rcum  ctintaxat,  non  ctiam  ad  adorcm 

tcftata  fir,  an  non  lit  contcftata ,  vt  priori  pernnet . 

quidcm  caiu  de  cnminibus  pnuaris  ncc       Dcindcquod  &  padiodcpnuaris  cri- 

nanf  gcrc,  nccprcdo  padlci  hceat,  lcd  minibusinfamix{:ccna  vindicnri  dicitur,. 

iranligcns  auc  paalcens  pocnam  mfttmia-  id  ipfbmec  Vlpiano  intcTprcte,de  padio- 

incmrat  diiV.L^^.^.fin.l. s.& 6.  Poftcrio-  ncqu.xpicao fit,accipid4.bct</./Lrf.$. 

ri vcro  cafii.quo  ntmpe  hs  nondum  con-  debu qutnot.mfam.  Rationem vcro huius 

ttftatacfthcitafitatque  impunita tranla-  c.am^  cicnbcaus.idducif  ,qnodis  ,  qui 

{XioJ.iuttTdum^.qMitMttUm.ff.dtfutt  Lfi  prcao  pacifcitur  aiiquid  faciat  &  quo- 
'  dammodo/ 


Digitized  by  Google 


De  tran  sactiomi  6  vs    Thf.sisIV,  501 

^ammodo  emat  redcmptioncm  ludiai,  6.ohf.  //.Bronchoft.  i.njfttt.  4/.  fachin.i. 

idqiie  cum  fuo  incommodo,qiua  dat  pre-  f w;r.^. Alciar. j./rfrW«:.f .Dcl-Rio  Sichar, 

cium .  Cuni  autem  nemo  praElumatur  ia-  Alciat.& Bartol.;« iUt.. 

Qcxcc^\i\im.Lc.umdtindehuo.2S-%  fpiitntm.  Aiiivero (latuunt ,  prididamvocu- 

f.de  ^thar.  non  prxfumitur  fine  caula,  lam  CITRA  idemdenotare  quod  fineSc 

fed ex conrcicntia dehdi,  precium  dcdii-  dhfyuey  vt  lcnfus  fit lcgis  ,  de  non-(angui- 

fc.Et  ideo  cum  precio  pacilcens  pro  con-  nariis  criminibus  non  licerc  tranilgere  fi- 

uiclo  atque  conFcllo  haberi  debeat  &c  nc  accuiatione  f.Ufi  ,  hoc  eft  vt  tranfi- 

pcrindc  clle  ,  ac  fi  de  dehdo  condemna-  gens  incidat  in  falfi  crimcn  &  accuiacio- 

tus  eilet  ,  infamix  poena  afHci  debcat :  nem. 

concraverocumratioi(Umeo  ,  quigra-  Atquc  fic  voculam  iftam  ClTRA 

cis  paofcitur  ,  dehciat  &  is  nil  quicquarn  hoc  loco  accipiendam  contendunt  Do- 

detaut  faciat ,  vnde  ^rxfumptioconfei-  nellus ,  Gilckenius  ind.  I.18.  ibidcmquc 

fioms  ehcidcbeat,  fcd  folum  acceptct  Glock.  f4rt.4.Cd^.2.\(^cCenhcc.  mp^rM- 

cemiillonem  htis  ,  accepcatio  autem  ne-  tul.de  ttdnf*^.  mtms.  R«Euard.  4.  Vmt.  6. 

rauu  fcaudi  ctle  debeai  ,  quiaadiuuari  Cafpar  Schifbrdeck.^. TrA34/.  ^  ■.  f./.  qui- 

nos.non  etiam  decipi  oportet  Ifitut  certo.  bus  &cgo  haut  inuicus  fiibfcnbo. 

S^fin  ff.tmmodM.  Idco gratuita padtiodc  i,   Quiavocuia CITR A  in  iure  no- 

pauaus  cnmimbus  reo  etiam  iicita  clle  ftro>&extraiusetiam,apuJ bonos,pro- 

dcbcat;  batoslacinosicripcoresidemproprie  fi- 

Qu5d  fi  ante  iitis  conteftationem  gnificat,quodSlNE  &ABSQVE  :  fice- 

crania^io  pacUoue  interponatur  ,  non  nimdicirur  cifraaholitmemprofineaholi- 

ioliim  infAmia:pccnatran(i|;cns  nonuil-  tttnel.i6.$.deapptlUt.L\.^.i.ffdef€Tiu.Qiii^ 

^ruc,(ed  etiam  ab  accuiatoce  plenam  ii-  cauiac  cognitionem  fto  fine  caufie  cogni- 

beracionemcon(equitur.£tficnim&hic  tione LlS'fipf*for.ff,detrMi/k^.  Citraau- 

tranfigens  aut  prccio  paci(cens  pro  con-  choritacem  pro  finc  authonrate  L4.  ff.  de 

fcdo  iubcrctur  , conirdio  tamen  ifthxc  admin. tut. Cirraauxdium  refticunonis pr» 

{aitem extraiudiciaiis  adeoq^ ad  cc  ndem  -  finc auxiho  refticucionis  L 16.  ff.  de  tmnor. 

nacioncm  infuliiciens  (brec  d.L  EdtQo.  Citra  prouocarionem  pro  finc  prouoca- 

fen.  ffJe  KoxaLM^.  ttonc  /  /.$.  /.  ff.  qut fent.  fint  appelUt.  Citra 

De  prioribus  duobus  opinionibus  \cn\z3:npro(vnc\ctniL6.S.lunudici$. ff.de 

quidnam  habendii  dixi  m d.  trt£t. de  trMnf  decartomh. 

««^r./.^./7.vbifundanKntaiplarum(olidc  Quanqiumigitureadcm  vocula  Cl- 

refuuui.  TRA  interdum  exceptiue  ponatur  pro 

Q   '        Addunt  Imperatores ind.tS.C.de  irditf  PRvtTER,vt m l deferuo.f[. de  Cdlumniat. 

J^rJSf^^  CIRCA  FALSl  ACCVSATIO-  Li  Dtgefi  deptgnaa  l  &qutdfi.S-  Prater.ff 

crinme   ^^^»       vcrba  quomodoaccipicnda  de vfur.Lnuc.Codic.de reivxor sQ.  ^hakci^  . 

notr-c*-        '  ^      ambigitor  :  etenim  pierilque  tamcn  ifta  vocabuii  huius  vfitata& genu- 

Mali     piacec  vdculam  ClTRA  hociniocoex-  inafignificarionc  recedcndum  hoc  loco 

'    r     ceptiue  poni  pro  PR /£TER ,  quafi  h oc  non  cft  arg.l.Kon  aitter.de  Ugdt.j, 

Btntes  in  ^'"P-'"*'»-""?''*^*^!^,  tranfigercdc  crimini-  1.  Qma rario nulla fufficiens dari po- 

fdirum         non-capitahbus permillura non efle,  tcft,qujciuadcaccriraen  (aifi  ab  aliis  cri-  ^ 

THCtdMtf         acculationcm  faifi,  de  qua  cranfigi  minibus  non-Capitaiibus  excipi ,  dcco- 

iiceat ,  &  ita llaruunt  Goucan./.vjrMr./f^t  que  tranladioncm  permittcrc ,  vt  docui 

30.  QoQdd.de contruhend.fitpuLc  6 num.i6o.  admodum ^xo[\xcmdJt4QMtrMfn3.c 3... 

Boicholr.  detr4nfdit.cM.sJtii>n.pS'C\mG.  f.i66.&fe^nent^ 

Rrr  j  Ec 
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5.  Etdcniqiquoddccrimincfidfitranf-  culationcfaKitranla^ioconfimiliccrcrit 
igcrcnonliccac,adcoqucwrfi/*.nonex-  permirta.  Nccobftat.quoddcfallb,  qui^^ 
cinurur  a  rcgula  dc  non-capicahb.  crimi-  tranfigit  idcm  pcr  coolcqucns  dc  accuia- 
TODus  tradita>cuincit  L<fu*jitum ;  ff^SC  tione  falfi  traiUigcrc  ccnfeatur,  cum  deli- 
TtirpiU.  L  f,  Codtc.  eoi.  titul  L 1  Aicufati$-  do &  crimmc  hilli  lubLito,  conicqucntec 
ntm  ytrfiiuL  .it^uir.  Pj^tn.Dtgeft.adSC. Xitr-    etiam  accufatio  fublau  videatur. 

Nam  diibnguendum  cil  mtcr  accula* 
Qupcircadiccndumnoaeftjvoculam  rionem  inftitutam&riiiftituendam:  cum 
ClTRAf»ii.'i.  exccptiue  elVe  poficara,  enim  dc  fiilfo  tranfigitur  ,  deaccufancmc 
cnmenqucfiilfi  axet»ula,ibipropoliucx-  quoqueFalliinlbtucnda  tranla(iumcllc, 
cipi,de  eoquc  tranllgi  ab  Impp.  permitti.  noucuam  demftituta  ccnlctia.  lamvc- 
interim  vero  m>n  negacuc  dc  tallb  cranli-  ro  cum  liic  dc  accuianone  falli  prohibi- 
gerc  licerCjvr  cciain-euincit/.7.C.4i /.Cor  cam  dicimus  tranla<ih©nem,<ion  intelli- 
neLdefdl/is.  Noncquidemignoro.diftui-  gimus  acculationem  inllituendam  ,-(ed 
itionem  hanc  iiuer  fidlum  &  accuiario-  iam  inlbtutam.  Atque  hacc  diftindlio 
i^em  falii ,  paflim  adillenticntibus  rcuci  confirmatur  excmplo  quoque  omnium 
S<  impugnari.  delictonun  publicorum  non-capitalium: 

I.  Quia  cum  accuiatio  falli  ex  fallb  dehisenmicorumque  accuiaiione  infti- 
dcfcendat,ablijrdum  fit  dicere  dc  fallo  a-  cucnda,cranlathoncm  cllc  permillam,(ii- 
"liquem cranlcgille :  dc accufarione auccm  pra in  excrcicatione  proxima  docuimus : 
•fufinonitem:  fiquidemi6,quifuperfaI-  deacculationcvcroillorumiam  inftituta 
(bacquiefcit ;  iimul  eiiam  fuper  accuia-  traiilacbonem  ilUcicam  ac  prohibitam 
•tionefalfi cranligere,eamquc  abolerc m-  clfe m extrcitMt.u.  clarc ortcndimus. 
telligacur.  Pari  modo  nonrefi:agacurnobis,QUod 

1.  Quia in i LTninfi^re,iS.CodJetrAnf  4 L  Irtnfigert ,  de cruninc falfi cxprcHc  ftt 
•«//.Diodct.i?»:  Maxim.  non  dicant  fuper  conccpta  ;  rcfpond.  Diucrla  emm  hxc 
■accularioneinlbtutalicercvcl  non  liccBe  Jiint  cnmcn  &c  dcUdhim  :  cum  crimen 
•tranfigcrc  led  exprcire  dc  crimittcipfb  proprie  lit  criminario  ,  ncc  crimcn  lit 
velnon-capiraliloquantur.  antcquam  acculatio  de  dclicbo  &  fad- 

Veruntamcn,quodf«p?riordiftin<fiio   norefitinfticutaDoneILi»<i/.  Tranfigert. 
•tntcr  falfnm  &acculacionem  falli  vcra  lit,      nuiu.io.  Dcinde ctfi  crimcn  idcm clfct, 
&propolito  noftro  planc  accommoda-    qucddcbctumd.  tamcn  legu ,TrJttifigerti 
Ta,nincmanifeftcliquct,quod  licut  dcli-  <!e  cnrainc  iam  tumdclato&lupcr  quo 
'dum  ab  accufauone  dehtb  duicn  ,  ita   accufatio  iam  inltirutaerat ,  accipienda 
-qucque  faliiim  diftciat  ab  acculationc  •  forct.  Qui.iaHasdcdclidisNon-langui- 
lalfi  •  fuperdebdis  non  capicahbus  xntc   nanis  etiam  ance  acculationcm  inftiiu- 
•accu(aii\)netTi  inftitutajn  liccc  cranligcrc,   tam  cranlaclio  in  i.  L  Trtnfigertt  cllct  pro- 
vt  fupra-a  nobis  prolixc  dcmonftratum   bibita.  Quodtamcn  didu  fUliim&ab- 
*finr.  Atvcro  fupcr  iplaacculacioncdch-   furdum  cllc  nmhis  argumcntis  euinci- 
dtinon-capicahs,iaintKmti;fbtu:atr.^nli-  mus. 

gcrcprohibcrur  :  liiper  furco  cranfigere  Exhisiraquc  rclinquitur  quodde  cri- 
"  iiccr,/.7.§..»7  ff.de ftLttm.  lopcradionc  vc-  minc  faili  non  nragis  atque  dc  cartcns 
ro&acculationefurtinonitcm, /l*.j. cSr  non-fanguinariis  p<rnis  cranlaCbo  pcr- 
ff.  dt  hii  not.infum.  Igitur  hcct  fupcr  milla,fit4  &  ideo  hoc  laltcm  vclint  md.L 
«faifb ,  fiucdclittofalllcrantadbopccmir-  Ar.Impp.auoddccriminibusnoncapica- 
catur,  noa  tajnen protenus ecian)  dc  ac-  libu& non iiceat  tcanfigere  finc  falfi  accu- 

iarione» 
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fidonc.fed  tranfigens  falfi  accdationem  Curautem  ftndkc  fttaccipic??!*!»-  trani- 

&crimcn-incidau  Ltcnim  fklfi  tcncmr  adiojratioebicucauon  cA.  Ecemm  auu 
i»,^vt  niiiili  uenn^paaeac ,  quippiam-  tomiB§a0itfkmuMBimMit^i^^ 

cclaucrit  L  h^bmmmt$  i6.  l^fii,  difiiifis.  quodammodo  ccdir.  Quocirca  quant- 

Hoc  aurcm  bciar  accuGror  ,  quidecri-  nu*;  noncvprcflc  Hrrm  f  ini':r  ,  carem|a* 

iBinen^ucapitalicum  aducrlutio  rranfj-  pra:iumKarUl.unaoiuiilctcm]iiam. 

gitTMiMtevwlM|Ciooescdat,  quo  .v^SiCRiataadaKMptffliona»,^^^ 

crimcnvedi|iiinKniioil4ppaseat.De-  quft>ttscoooeptaeftn:an(acbo,catn  !k>ii 

indc  filii  accu(arin  cosfVirun  cft  incos,  tlfc  porrigendam  probat     pr.ff.dt  nj»fl 

am  conucntione  lircm  auc  accuiationem  vbi  Scjjuoia  Impp.  att  AntoHinm  &  l'e- 

«bfauiHliea  autcm accuiatio  falireft  acca-  fmiht refinpfirunt :  pniutu pdQunihi non» 

(«tBolPMpiU^iMbquirfcm  SCTurpil  duimmt&imbidtmuttnmii^fiurttranf 

adcos pertinct ,  qui  autfallacrmnnain-  ailttr.s,  qut  h-.tcr  hcredem &WAtrenidefun'- 

tcndunt  ,  aut  fallas  rcorutn  acculario-  QtfadMft» UM  vtdtti  r4^igkm  ttfidftttutmm' 

iics adoiictunt.  DonelL & Autonius Fa-  >■ 

fav.  IdeinqaeaiZ/.  C  tU^rit»  haucobiciiroc 

HodiemiirianeiBQtifamieiAtliiliok  UhppJiidiouitr 

Claro ,  iaJciidysemm  non  capiralibns.  ..     ,^^,^,^^,5,  Autorno- 

cnMilaCaoj^umu&hatacft  &^c>  fter.quodir.quideiniuii.nllaratranfignr, 

IIWWttlaPeycilltlBterpMtcilaaat,CC  ^^^^^  ccnfeatur  damni  iniuiia  dati  pertc- 

timfieeoieiD  litemquc  iciiuueuten  ac  cutioncra  tcmifiile.  quoniam  alu  cft  per- 

cufitofcmabaccufando  in  noft.-rmn  rc-  fea,riaAlillri«^pifec«» 

moucat  ,  vc  luprR  dc  cranlactioneiupci:  jujyjjji 

«,minibuscapiulibuj.didunifuit;.  Cxtcmm  C  principale  ftierir  tranra- 

___^_„^,^            ^  fticnc  rcmillum  cenlctur  ctui*.i  rciml^ 

JiL                 .  <&W»dreacceflorium,quoniamhocfcni^ 

}>er  (equitur  ^rincipalcatq;  njblatoprii*^ 

T^iMSoimtitmnftimad^  dpali,elt&fubfiftcrencqmc.  • 

1  resautaliaapcrfonas ,  dc qnibllt  ac  Qupnrca/l  prmapalc negotium tranf- 

^        prcfTc  concepw n on  eft,extendmir.  ^^^^,  fucuc  compoiitum^eroilli  q^io- 

^J^-     Q«edemmadalia*rcs,quamdcqui.  quc  videntucliaieyeD&  ,  qjKc  nireac-^ 

^       bas^.»reftihnrrttanfiiiente8connenit,  cc^ioms  dcbcmuf &pE»flanda:  vcmuntf 

exrcndi&ponwittantoonc»dcbeat,  pdiaoiudicismcrccnano.quodccfrar.r- 

Jaris.verbisrcftarjr  Vlp.anus  w/.^ $ /./.  bitranfaLhoncLs  Unita  &:.compofitacib 

5*^'-    detrsnfita.  Tr4nfaa,o,manx<tn^,qutctin'  lCttttmC^gM^J^eeaieodeaithct.  . 

qttefit^dtbis  t4ntMm.de  qmi>m  mter  ctnuttU'  Aliaiariocftexpenfifomcontuioacife 

tHtmfiiuit^iitintftMtmtnn  quia  harc  dcbcntur.non  otfacio  iudici^. 

.  Cuiadftipulanturlmpp.M^^/.CaA;.  fcdprinapalircr&iureac^onis/mr.C/ 

tod.tit.  S»derect^rap^>rranfuatonkhi--  ^Hm na dicenL  Igimqj^^Wi  pima- 

ttrptfittbH  ctmprtbcnfitm  trat.mbUampbm.  I»hnegocio  Ct^Onfi&mi ,  non  ttmok 

pMi,ttfiimitMitmnfMtrm,tmmmm^ittei'  proptetCMwaia  dchiscxpcnfis  cranfi-  - 

rtri*  tMim.qildfiitllHm  mtgra  permantat  ^^nicenrctur  ,  quoniamfuntdiucrf^c  a 

aaio.  Ex  quo  pcrfpicuum  cft.quod  tranU  f pnncipali,ncc  acccllorie ,  fed  pnncipa- 

a«ikio  cnam,KnQcalxs.ftsiae  accipi  dc.  h«x4cbcnturGaiL  &  Myuiing.  ui  ioc» 

"^'  •hAittotealic^to.. 
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E^eCtus  porro  tranfadionis non  mi-  lacionc  vei  Aquiliana lbpulacione:tunc£- 

ndrd^qMAfdindlm£M.CiAinM;^  timtBioifmtl ■■liiaii/ubpiaDicfti- 

4^.  Sicut  entm  les  indieMajitet  fimc,  ac  tninonpoiift  drg.U7.it fMSm.jfJepAii 

dccidir.fincmque conrrouerfiir  miponir,  Hxc  aurcm  dc  traiilac^honc  vera  >5c  Ic- 

iEaquoquctraniadioliiesiimt^itf4iiK^&.  gidnu  acdpienda  elle  aneptc  ac  kulka 

^        triO^dlMiAttUirt^  moaerAnMHiQAer  «cumcDnftecquod 

.  iMdefcdedfio  in  iuredidinr£f).C  itfm.  legicimum  &  iure  perfcdlum  non  efl^pro 

£ /7.  i»  Fw^.  liccm  quam  tecum  habuit  nulloh  ibcri  v/«.7M/i.;;ioi.r(/?. /n/frw».  &: 

tranfifflione dccifam  C.detranf4S.  paria  fuiu  uon  elie  £idum  Hc  lilcg^UQe 

Quin  imo  maiorcm  ineo  vimhabcc  dle&dum. 

tcilattoJWiudicactaittodfiaccepcilacio-  .Dcpccnaeiusquimaie^jiHiMttp''  / 

neW A|iplid»)gpl  ca,qux  fit  pec  Aquiiia-  ctaiucatam  craniadionem  vcnic ,  dicenir 

nam(\ipuIanoncm,^crirfad:a,ip{o  iure  infra indij[wOTr.frqiiCtlt.8.tllciifddll9fcfc> 

iicem  perunac ,  cum  res  iudicau  opc  Ib-  nem. 

lumeacepcionis.adionem;tol]ati;^C  JEtfivetolitian&aioue  petfedatemc-  jjj^^g, 

4ttinfdk,  letecedenda  non  liceac  vc  didhun  ;  (1  a- 

•Qu.  J7.     Hincquibusexciufis  a  rciudicacarc-  men  ad  cam  dolomaloindu^us  fucrit, 

£xfiM-  cedere  1  cxuldcro  a  craniacbonc  cclilire  dubiumnonei^quind  coccacraniadbo- 

imum'  pcrmilGimcft.  JBtficiuabiis,qua:  fimel  ncmfiibueniatur:  acquomododlubuc- 

)&  tfMf  iudicataiententiaqueiudids  terminata&  •rihtur,cipcditumnoneft. 

ABio  re-  dcdiafimc,  poenicendo  fiidle  rcfilirc  non  Sunc  enim  qui  ttanla^onem  cuido- 

JimeU-   licec;itaquoqueabillis(^u;Etran(a(5Hone  lus  inidwn  dedit  ipfb  iure  nulium  e(Te  ex- 

iMff      fimcaruni acque  compolia cemcre  rece*  iftimenc c quorum  numcro  lunc  Fulgoii-. 

derenonpeinikriturjaliaa«nimnullua  .m&PettuaGilkenintMlyW^iMMMiC. 

forccIitiumfi|U8ifiktranladionibus,bo-  de tr dnja&.moti  inprimis  L4f.S  J,jf.detm- 

na  fidcfinitia>coepcritfacilcdi(ccdiiLia.C  iu3./R^«^.inquadicitur,fieuidenscalum- 

4Setr4»J!tS.  jiia  fit  a^oris  ,  altehjicem  moucnds» 

X^amrufh  quin  vtriufquetianfigentb  tnHiteioncmimpcrfcAamcflegc  repe» 

mucuooon(enluliceata  tranladioneab-  JitionemeiuSii^UMtianfiiAioiuaBoaii- 

ire.dubium  non  eft:  aim  cnim  rran(a<ido  .nedaiiimcfl:,compcterc. 

mucuo  conirahatur  6c  perfidator  cofen-  Scdmiiiijnagis  probacur  illorum  kii- 

lu,ideo  ctiam  mutuo  confenfiuurius  dif^  tcncia  «  quiftacuunc ,  cianCidioncm  cui 

foim.patefit^g.Lmbii-tamJetJm,  .caufam'&iniciumpraeboitdolus,nonc(^ 

QupfpedarevidccurilludDioclet.  &  feipfbiurenollam ,  fediurefhidlofiibfi- 

Ma.\imin;re(criptum  m  L14.C. de  tran/ail.  flere :  Sictamen,vt  fi  reus  dolo  indu<5his, 

vbi/iii»f/S^inquiuni,/Mr/fMtfnf/^ari(m  transeuriMXMnpetacciaduerfusaiflore,. 

^lgmnkk»,MqriutkrMmJSmitt,refiifdpe'  1 1  iiliiMiiiiaiiifiininmiiiyininliiliri 

ttM^&tabtei^blirditamfipKMm^  ccpdoataaedatommfepcririotSiaveB» 

4^  a£tor  dolo  drcumucntus  tranfegcrit, 

Gui  accedic  quod  arquidimum  fic  pa-  tumii  quidemtcanfjuSdopec padum  c6* 

dumnoaflfaaamiaaariil/MaiiMugiliNM  neniamiiictirfiifiaprioriadioneagcte 

Cir/Mff Aiquindamlioc.quoplacuic  «aiM|ueaducifiuTeiuntiaii&aioaisex- 

a  tranfa(nionc  difccdi ,  eft  noniflimnm.  cqKionem  obiidentem  doli  mali  repU- 

Igituchocleniaridcbec.  cadone  defcndere  qucac :  Si  autem  pcc 

C^ctnim  hoc  ita  procedic,fi  cranladio  Aquilianam  fd^ulauonem  ccaniai^o  fic . 

iadaficpaaocoifnenco,iecusfiacccprir  fiA^iiblinMliaaioaftoricpiMKCK.  . 

Quje 
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Quje  rcatcatiamlqgtbu^^<i|^yg.ex-  ^il£iii^Rc(Ucado  vecoinincegrumvitu 

ptdla rcpericur  ;»am'iiiAiy>Cg4i»<frt*<«»/'  «tonwar  acddanoJia  cepacar.  Qjtjbiut 

ialnipp.ce(cribunc:  Si/trfi  vel^era-  <on(eqiieme(^vticum  (enccntia&conA 

bum fubtrailii  infirunienru,  quibui  veritiu  ar-  zddo  pari  iurc  cen  (ean  tur  /.  »«»  minvretn. 

gmfotmtfdeitfiontm  Utu  txtarfi£efrehttur :  Ced.  detranfii^.  tcaniacUouera  quoque  i> 

^^pujem  naiefitpereH ,  repbaiim^.4iiwlt9  plb  iurcabfquc  ceftimioiieiaiiuc^cumt 

4lf!0MbttxceftiofaaireiiuiMm;fi.^im  xo% 

fffffKftd  efly  intrd  confiitutum  renfm  tmi-       3.    Sicuc falfus  ruti^r  non  cft  cutor 

aiip  nTiiiif ni  dedolofotet exerctre,  ialimu  iclbmentum  non  etl  celiuncncii 

\  ,$cdvcr|uncumadionedoliconcurrac  tPmUneJtmkfimuf.  icaquoqi  uranikho 

•diafcai$ii|iiambiiidixiinfirad||(^  fidftnoncftsBaiiaAiow 
■f^R^lil  Mtii^i/»^  iitfm^  tsf,4'  Cccerumconnamfe«teiim,qno4 

•Oo.  8  V^fi'^'  tranCidio,qua*exlalfisinftrumentispro- 

^^f^'    illud hoc  cciam  loco  expcdicn Jum  v  1-  ceiIic,non  iii  ipio  lucc  nuUajlcdxeianda- 

dccur,  <f  concrbocrlift.  a6ouUe  jcarect^-  fucper in jptegnnncefliHKioiiem  »jcoof 

11^^  cranfadio  cx  falfitinftnimcntia cdcbcaca  //.Eamque  fequuntur  Menoch./;^.^.  eent* 

_  rcfciudatur.'  ^  i.cafui}.trbitr.tud(}Udfi.Dond\iisMdd.l.4i» 

firtmun     £tquidcmquodre(cindaci<^nccro-  <:,iktr4ii/i&,  Niticut  autem  lu$  pocifli- 

-v^^^^"' mQe»iConuenit&  probac  Z^»«/^.C«dL4»  mmD fbildaroencis.    -  , 

J-       rr4»/S<3.Qijillicinhqcverba(cribitur:5»fA:       i.    In  Lfitxfalfij.Z4'Codi(.de  tranfiiQ, 

^L^j  falfis  wfirumenrit  fadionts  vtl  tranfdQitnts  Imperatores  iubent  rraniacboncm  ,  cx 

MU^Juermt ,  ^udmuu  lututrdHdumdebiim-  iaUis  inftcumentis  iadam  RETRA'. 

m  Mlfnij\^mfkmttiJ^  CTARI..quodvecbam«nniicteKi. 

40,^  retrsAerifrdt^imm.  cempociMioo  opeiaruc  ip(o  iure  &d  pcc 

Sedhoccontrouernanoncarcr,vrrum  ienccnoam  LttMHn[fc|*/iwuC2oAc.  dilJ& 

iDioiureceTandacur  an  vcro  mre  llricto  f/celij^ 

iubiiftac&rcmcdio  atiquo  cciandeodn     1.  hil  Dkmt^^rtktims  meC^ 

HOimi^  iendiecnciaMeiiiiatali8»<)ua»cx£dMin- 

-iBt  quod  ip(o  iurc  nulla  fir  rranGdio  cx  ftrumcntislata  cft ,  per  in  inregrum refti.. 

ttfisinftrumentis  fada^ilatuirpoi^iiarc.  cutionemreicindi:  verba  ilbuslceishxc 

llldd*  Alexand.  laibn.  Curt.  Iunioc«  6uii :  Diiim  IhulriMmMUtm  fer  libeUums 

AldmML/!exf4lfitCmR(MtMifiAy^  hilkVmmtim.  &imliimmHfUlht^Sm»r 

cicus  Zaiius  i.finguL  re^tnfin,  Qgpcnio  niiitCmfiirMtinudduerfiirieriim  teftibm fecu- 

\aec  funt  fundamcnta.  nid  cermftu,rebgienem  tudicii  circtimuenram 

I.   In  L^m^nitii.jf4t  exceft.  /ignificac  4^ ,  in  im^nancm^im  refianeHdum  m  bac 

mcntf»  htain,non  dcfendi  cKepdonccci  .jaii  Tmmuimdmttinkiiiefi»  nf^iifnkt' . 

iudicaoe  9  ied  ipfi>  ioce  fl&  nnUittftllMh  -«mr  cm^iratkne  aduerfitriorum  &  ttfiibm 
mcnci  /r««m«  eorruftinfmejiai  fe  &  remjenege 

Ealficas  inftnimcncocum  infictc  vm^  >  &fifiidiilimfemiiidteitmfk 
.ienmiiiam  vipo  inoanieco  &  fbrmaii» 

quia cum  rcs  iudic.ira  pro  vcricace  habca-  fiitue. 

tur.um  falfitatc  m.uiitcl^c appareme ,vc-       Refpondct  Vdalricus  Zafius  ideo  hic 
huds  ceflat  ptxiumpuo  &  rubftantia>    opus  fuiircadieoccntiam  ccicindendam> 
tfeconu^€ontcan9m«qoS  in  incegrum  seflitntionem  >  qoiafidficas 

Sif 
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iionfu€iit>dete£b ,  redfolumcxcoprst- 
fun*pn,quo<lallegarctur  ,  teftcscflcpc- 
cuniacorruptos  ,  aDque  ob  id  de  faUicate 
aonconftitcrit  cxprcire. 

Scd  rciicit  &  improbat  hanc  Intcrpre- 
tationem  Menochius  ,  <juiavcrbaha:c(i 
t/oi  probaucnt,pra:rupponant,  quod  an- 
requamrcftituttoillaconccdacur  ,  pro- 
bandumdt  ,  latam  cire  icntcntiam  pcr 
conlpirationcmaduerlanorum ,  teftibus 
pecuniacorruptis  ,  dctcgi  icaque  dcbcat 
antc  omnia  rcftcs  fuidc  corruptos  atque 
Jrillum  tulillc  tcftimonuim,antcquam  rc- 
ftitutioconccdacur,cum  verba  ifta,  Vt  /f 
prol/AJier :r,coniii\on{:m  figniHcent  /.  i.  ff. 
d€ tondir.  &  demonfiraft  Conditio  autcm 
omniaadimplcridebcridebtat,  vtdifpo- 
litioni  locus-cllc  pollit. 

Mihi  orcapropohtam  qujcftioncm  fic 
ftatucndumputo:  fi  ador ,  Hillis  addu- 
^usinftrumcnti»,  iitem  po^oduncaxat 
rcmific ,  tumadio  vctus  manht  lalua& 
intcgra  /./.  Ccdjc.  dt  faS.  L  fubprttexrttln- 
frumentL  Codic.  dt tranfAcl.  Hac  igirura- 
ttionc,quicranlegit,li  vtatur ,  ciqueop- 
ponatur  cxccptio  padi,  dabitur  illi  repli- 
catio  doli  qua  cxccptioncm  elidac  arg.  d.  k 
fub  pratextu.  (jr  tfiut  CJt  ti-anfaii. 

Rcphcacio  cxindc ,  quiadolo  malofii- 
cic,quisquis  pecicexcaula  ,  qua:  nuilaeft 
/.  i.§.  i.ff.  de dili  mdli except.  proindc  cum 
hoc  calii actor iplo  lurc municus  llt ,  non 
dclidcratm  mtegrum  rcAinitionem. 

Qupd  lii  vero  a^or  vcl  acceptilationc, 
Tcl  Aquiluna  ftipulariono  tranle^ent, 
quoniam  vctus  adho  cxnndaeft,idco  illa 
ampbus cxpcriri non  poteft  /.^.  vtrtff>dn- 
fum,  Codic.de  trMtfaS.  Ncccompctct  a<^o 
<iob,n  nullus  dolus  eius  inieruentntrpro- 
inde  nullum  ahud  rcmedium  fupcr^ru, 
•  quam  m  integrum  reftitutio. 

Necvaldcrefragantor,  quarcxZarK) 
fucrunt allata.quibus ipfc  probarc  cona- 
rur  quodttantadio  ,  cxfaliis  inftrumcn- 
u»(ai^a  ,  igfo  lure  ilcnuiLi :  luiuadph- 
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mum  refpondctur,addu(Jbm  I.  qump^l 
tk.  rc£leconfideratam  potiusconfirma- 
rc  (cntcntiam  noftram  :  rum  dum  illic 
Modcftmusfcnbic ,  nullamcfrc  haben-»- 
dam  rationem  prxlcriptionis  fupcr  in- 
ftrumcnco  fallocaulacxcaracionc  vtitur, 
quiaprincipalibus  confticutionibus  dcfi- 
nitum  eft  ,  rem  iudicatam  falfisinftru'- 
mcncis  laram  ,  rctradari ;  rcfert  itaque 
conftiturioncm  illam  prinapalem  cx  i. L 
Diuus.si.ff. dert  ludicatj,  qua: eam  rcftitu- 
cioncm  in  inccgrum  rcquirit ;  acque  ita 
cextiiscx  ccxcudcclararidcbec. 

Ad  lccundum  Zafii  argumencum  rc-- 
IpondecMcnochiusdolum  ,  qni  fiUfifir 
lubftancia.non annullareadum  iplo iurc 
ipenult  CJeinutil.JltpuUt.  Deinde  proba- 
tiones  noivdclidcrari  ad  lubftannam  (cn- 
cnuhccum  fine  illis  lcnccnria  valeat./.;>r»- 
Utstm.  C.  (U  fentenr.  &  inttrlocut.  omnium 
tud.  tcliigiturinftrumenra  fiUlacilcdctc- 
gancur,nonranrcnipfoiurefcnrcnruvcl 
Ctunl.i(fho,quxilli  arquiparacur,  annulla-' 
mr.vcprobat  A\dat.md.Lftexfalfit: 

Ad  ccrcium  refpondco,commicti  chn^ 
chum  comparacionis>  fiquidemialius  tu- 
tortilfumqucteftimencum  ,  dc  quibus^ 
loquituiMddudla  L  Paulus  incelligi  deil-' 
lisqiiarquoad  ordinationcm  &  conftitu^ 
noncmplancnint  viriofa&inutilia:  At-- 
qni  in  calii  noftro  dc  cranfadlionc ,  ex  fal- 
lis-inftrumcncisfada,  hoc  nnnimcancri 
poccft  ,  cum  inftrimicncancquc  ad  lub- 
ftantiam,  neque  ad  ordinacioncmcranf^ 
adioiiis ,  led  ad  cius  duncaxarprobatio^ 
imn  rcquirantur. 

Poftremonon  ^ciuntpro  Zafiilcn- 
rcn  cia  Li.i&j.  Codic.fi  ex  falfit  mjhumint, 
in  quibus  hoc  cancum  confticuicur,  quo^ 
fencentiacx  falfis  inftrumcntis  laca  ,  non 
vp lcac ;  lt'd  quod  iplo  iurc  non  valcar ,  vc- 
rom  inunlis  fic  ,  midcm  non  dcclaratur, . 
idcircoexplicari  debent  ex  d.L  DiuutS^cvi 
pcr  in  inccgrum  refticutionera  lcorentia 
rcfcmdatus. 
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Sccl  nram  in  tranfafhonc  locum  ha-  cjuam  prolKC  defendimus  rcfviutis  diC- 

bcat  bcncficium  /.  2.  Codic.  de  rtfimd.  vtn-  lentientium fundamentis , m  trtH.  detnh 

itf.fic  vtfiintTanfigcndoaltcrutertranli-  H4t^c.s.q.8. 

gcnrium  kfus  fit  cnormitcr  tranfafbo         Eamquc  fcntcntiam  proccdcre 
jcfcindarur,  admodum  controucrfum  «xiftimamus.ctfi  LEfio  fucm 

.c|l  f  Placct  nobis  ncgantium  opinio  cnormifluna. 


Tinis  hum  dij^HtaUonis  fiftima. 
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T  1  o  N  1  S  V  1 1 1. 

POSTVLANDO  ET  INFAMIA, 

z  fl.  £  ^  r  ^  L  - 

Refolutio. 


i.  89Q&66lErbum  Poitvlari  eflc 
larifllmum,atque  ad  iudicia 
tam  publica ,  quam  pnuata 
refcrri  rcftatur  auihor  no- 
ftcr  hoc  in  loco.Sic  v  t  in  pu- 
blicis  iudiciis  poftularc  nihil  Hi  aliud,. 
qnam  petcrc  \  pra:tore,vthccat  fibi  le- 
gc  aliqua  publicorum  iudicionun,<jucm- 


piam  intcrrogare,  vtrum  in  cam  lcgcra' 
commt(ent,necne  vt  H  fateatur  ei  hs  zfti-'* 
meruTjfi  ncget,cius  nomcn  in  rcos  rc-i 
feraiur ;  id  quod  ctiam  teftimoniis  Marci 
Tullii  Ciccronis  confirmat  Frandlc.Ho- 
toniann.ficcnimillcad  Q.Fratremlih9 1. 
Qupd  cum  de  ambitu  Gabinium  vcllct 
poftularcncqueprartorcsdiebus  aliquot 
Sss  adini 
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adiripoflentjvel  potcftatcm  fui  fHccrcnt, 


Hinc  intclliginir ,  cjuod  apuc?  iotuni  Qxix  -C 
nugiftracum,vcluti prxtorcm prjfidcm,  ^jnforiow 


in  coiicionem  aiccndic.  EtCxlius  Cice-  — j,  ,  —  ^nfor^»» 

roni :  inlalcncillimi  homines  Cicccnfi-  &c.  proprie  poftuktio  fiat,  non  ctiam  cd-  jaitf, 

bus  ludis  poftulandum  mc  legc  Scantmia  ram  ludice  pcdanco.  i.  Quja  quodcunq^  <bau»JU 

cucarunt.  Idem  illudmihioccutrit,quod  coramcohi;t>.-irnon  diccbaturiniurcfic-^^^ 

interpoftulationem&:  nommis  dclatio-  ri,rediniiidacio:&lanc  ahud  crat  ius  o-  i^i^f  ' 

ncm  vxoraDolobclb  difcenit.  lcem  jn  inn&aliuJ  ludicium  :  iJh  pricrat  magi- 

diuinat.  nuper  cuin  in  P.  Gabinium  L.  ftracus,huiciudcx  darus.  z.  Quia  quod- 

Pilo  delationcra  nominis  poftularet :  e-  cunquc  ficbat  m  lurejidv^clintribunaii, 

quidcm  Brillonius  in  locoab  authorcci-  vclcorameoficndicebatur/^^.^.^.^wia/if. 

uto  poftulare  idcm  ait  fignificarc,  quod  Dtgcfi.de(Ltmno  mfeS.  At  pedancusiudex 

accuiarcfcunomcn  defisrre  ,  non  male  nonlubcttribunal,necpro  tribunahiu- 

mco  iudiaoyquamuis  hanc  ob  caulam  ab  dicat.  j.  Qiiia  in  defiuitionc  poftubtio- 

authorc  noftro  rcprehend.-itur :  quando-  nis,mclioris  mtcUcdbus  gratia,  hic  fiibii- 

quiJcmin  leg.sj-  Dtgeft.de fidiiuffbribm  ca-  c\ai\i\\r\Qx\>z,aptidtum qutiurudtilioni prt- 

pjtis  poftulari  dicuntur  fidemnores  pro  eil  exponere  Prxelle  aucem  iurifilidhoni 

capitis  accularc,  C4puu,iit,PapaujnM,pa-  dicitur  m.tgiftratus  iolus,  non  etiam  iu- 

ftuldti  fideiufforei  ex  conrra^u  citra  rHam  dex  pedancus,qui  nuUam  habcat  iurifcii- 

prafiriptionem  J  credjtcre ,  qut  reumpoftuU'  dionem,(ed  omnis  iunltlic^ionis  cxpers 

fo/,  rcite  conueniuntur.  Sic  &  Seneca  j.  dt-  crat.vtdidhim  eft  luprain  dtjput.g. 
clam.  I.  Deinde4dultumpratoridixi& mgra-       Nequc  huicobftat  di^.Li.^.s.verf.ltem 

ti  poftuLun.  Qum  &  Vlpianus  poftularc  b.  tituL  vbi  Vlpunus :  Item  Setutufconfid- 

dcfinie^DfiLsquod  iit  dtfdtriumfuum  vclami-  to  etiamapud  Uidicespedaneospoftulareprthi-.. 

ci  fui  m  lureapud  eum  qui  wrisdicltoni  praeii  betur  calumma  tudicn  publtct  damnatut.  Ex 

£xponert  vel  altertut  defidtrio  contraduere  L  quo  dicendum  vidctur,  quod  edidtum  dc 

j.S. 2. Dtgeft.de poftulando,  iatis  pcrlpicue  o-  poftulado  etiam  ad  cos  nertineat,  qui  co- 

ftendit,  quod ;o  mre  noftro  vfitatc  poftu-  ram  pcdanco  iudicc  poftuUnt. 
lare  idem  lit  quod  dcfcrrc.  Relp.  Hoc,  mquam,non  obftat>quo- 

Ncc  tamcn  propterca  priorcm  iftam  niam  non  negatur,quincdampoftulare 

verbi  huius  lignificationem  rcpudianda  dicantur,  qui  luum  vcl  amici  defidcriura 

exiftimo,led  vtraroque  receptara  fiiiilc  coram  pedaneo  iudiceexponunt,autaU 

ftatuo.  tcrius  contradicunt ,  led  ad  illos  edidbira 

iker.dB.     Eft  igimr  poftulare  iniune  noftro,Vl-  non  Ipedlare  praetoris  contcndimus :  vn- 

piano  dcfinitorc ,  defidttmm  fuum  velaite-  dc  ctia  Scnatuiconfulto  dicitur  prohiberi 

rtus  in  iure  exponere^  vd  Alterm  defiderio  ctit-  apud  iudicc  pcdancij  pofttilare  calumniz 

tradicert.  Qua:  defiiutio  pauds  dedaran-  publiciiudiciidamnatus,quoniamcdi£hi 

da  cft.  prxcoris ,  poftulationc  quibufdam  inter- 

£t  primo  dicitur  poftulare,  qui  In  I  v-  dicens,de  poftuuntibus  apud  pedaneura 

R  B  defidcrium  liium  aut  altcnus  cxpo-  iudiccm  conceptum  non  erac 
*           ni(p  Et  hoc  eriam  latis  perfpicuc  confirmat 

I V  s  in  legibus  noftris  pluribus  modis  prmc.  dLi.  dum  ibi  Vlpuuuis  fcribit ;  Hune 

didtur.vt  Paulus  fcribit  in  Ln.ffdeiufttt.&  titulum  prator  proptfutt  habenda  rationu  cau- 

iurt.  inccr  alia  vcro  locum  iilum  denocai,  fii,fita^  dtgnttatii  tuenda  &  decorii fut  (aufih 

inquoius redditur ; in hac itaque  fignifi-  nefinedeleSupafiimafudfepoftuletur, 
canonc  &  hic  capitur ,  quando  poftulare       Subucitur  in  dchnitionc  defiderium  fii- 

4idiur,qiudefidcrimDiiiLvRB  cxponic  umydaltfrim cxpon<re,vei  alttrtm  defiderit 

"       ■  (mr4-' 
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MitfddictreM^  vt  non  fblum  ille  poftulec,  inter  procuracorcs  &  aduocatos  pluritnu 

qiufuum  vcl  altcnus  dclicienum  in  iurc  c(^t<\i{cnm\v\n\nfitidiJput.ftq.fMb*hefii.Ut. 

exponii.ftd&illis  ,quidcfidenoa!tcnus  fl.oftcndetur, 

Cdntradicit:priusilhiddicit  autornoftet       Poftiilarc  autem  poniinromncs,<jDi  ^*^*^ 

idociscHl":  noc  veroTci.  nonprohibentur,quoiiiam  hoc  diftum 

S<?d  vtrumque  ego  pariter  ad  adiorcm  de  poftukndo  prohibitorium  t ft  aTgMm.L 

ii  reil  rcdtc  rcf^crri  opmor :  nam  Sc  ador  mutm.^j.^. nff  de prorurdtor. 
teijlitcm  negatiuc  conteftantis,  dcfidcno      Eorum  vcro,qui  prohibeturpoftulare, 

Contradicit:pen  enim  reus  fcfc  ab  adlionc  trcs  ordincs  fccit  practor :  nam  quoi<ia  in 

&accu(i.noncabloiui :  ar  vcroadlor  huic  totu  prohibuit  poftubre,hoc  cft,tam  pro 

dcfideno  rei  conrradicit ,  pctcs  fibi  rcum  fc.qium  nro  aUis:c^uofda  prohibuitpro  a- 

condemnari,  8c  actor  exccptiones  rci  re-  liis  poftulare,  pro  lc  aucem  poftul.ire  per- 

phcationib.  elidendo  contradicit  vriq;  rci  nn(it:qiiofdani  deniq;  prohibuir  pro  alus 

dcfidcno.  Sic&  reus  litcnegnriuccontc-  poftulare  pcrfonis ,  pro  (e  vcro  &  ccrris 

ftando  dcfideriu  fuum  exponit,dum  fe  ab  perlonis  poftubre  peTmiCK.l.pr.ff.depoftU' 

acculationc  &  adhone  adtons  abfblui  pc-  AwK/p.primoiordine  conrinecur  minor  17. 

rit.  Itavt planemihipcrlualiimhabeam,  nnnis U.^.j.ff.depoftuljndo.  Hiccnimnec 

non  (olum  actoris.led  <3c  rei  elle  defidenu  pro  fe,  nec  pro  aliis  poftularc  poteft ,  ncc 

fiium  in  mrc  cxponerc ;  &  contra  tam  a-  ad  rcm  fccit,  quod  qui  pubts  eft  ctiamfi 

dloris.quam  rei  elfe  deiiderio  aducriani  hanc.-ecatcm  nondu attigerit , alicuius  ta- 

conrradicctr.  men  lit  iudicii,  fic \t  tcftamcntum  feccre 

Hi  porro,qui  poftulant  pro  aliis ,  alio-  &  conrraherc,  concrahendoq;  feic  obh- 

nimq;  dcfideriu  in  iurc  cxponiint,  vcl  ad-  g-ire  poflfit  arg.^.vli.Inftit.^aik  excauf  m<*- 

uerlaniaiiorumq;  dcfidcrio  cotradicunr,  tiurn.nsnltc.& Lj.C.de  reftn.tn  irttegr.  minor. 

Advoca  Ti  dicuntnr  iniure/./,^..^./.tf.  EtciurnprjctorhicnontSadingeniipue- 

%.i.ff.depoftuUn.tot.tit.  C.deadutc.  druer/.tu-  rilis  coilditioncm  quam  addignitatis  fui 

djcior  dr/eijq.Ctc autem  dicuiitur,quod ad-  luitionem  ipcdlauit.Nam  vt  Vlpian.m  pr, 

uoccntur,vtparribusadfinr.  i.//.profitetur,huncnmlu|>rqtorpropo- 

Dicuntur  8c  Caulidici  apud  Quintil,  iixit futdignitatittuendt.fui^  decoru  caufa. 

lib.12.  c.i.  &in  £  quuquu  &. & feq.  C.  de poftu-  Proindc ,  etli  fortaflis,  idicums  &  iam  bc- 

tMdo.L2.  &  Lvlt  C.deaduocat.diuerf  mdtcior.  ne  confirmari  ludicii  ficiqui  i^onnos  no- 

Cuius  appcllationis  rjtioncm  rcddidic  A-  dum  compleuii:  a  fiia  tamc  dignitate  aljc- 

pulcius./i/^o/  i.eo,  inquiens  tpatronoiiinga-  num  pr.Ecorexiftimauit  cum  hominibus 

rtrum  Caufidicornommari,  tjuodcurqui^fa-  .tdco  adolcfcentibus  ac  penc  puens-,  ne- 

itafint.expediant.  Mclius  vt  mihi  videtur  gotium  habcrc  Donell./^.f<wiwt/. 
idcirco  Caulidici  dicuntur ,  quod  cauiam       Et  laiic  poftulatur  m  pubhco  &  apud 

dicant.orcnc  &  perorenc  Lfi quit&L  it.  m  pra:torc,adftante  magna  nominu,  vt  plu- 

fitu  Lis.Cde aduot.diuerfiud.  Don.ig.com.^.  rimum  grauiffimoru,corona ,  apud  quos 

Quin&patronidicuntureo,quoddc-  dcfidcriufiiucxponere  &aducnariicon- 

firndcdocaulamalteriu3&  aduerfarii  de-  tradiccreea,quapareftmodeftia,eloque- 

fidcrjocontiadiccndo,  caufs  &  iUi,pro  tia&prudetiadimcilelanccrt,nccinpue' 

quo  poftulaMt,p.atroanantur.  roscadir,  vcqui  hisvtplarimiianimi  do- 

Hodic,maximcvcroinCameraIn>pe-  tibuSjinifta«tafe,deftimuntur,Ant.Fab.:. 

riah.pol^tiam  tefte  Gailio  i.oif.^S^omnis  in  ration.ad  Li.^.s.ffldepoftuUndo. 
procurator  fimul  ctiam  aduocatus ,  dicQ-       Noluit  pr omde  prxtor  antc  annu  17. 

car edain  proouacoics :  (^um^uam  alus  compktu  ad  cauias  m  ludiao  perorondas 

rainocenx 


Digitized  by  Google 


JU  '  Vo  L  V  M  I  N  l  »  1.  D  1 

ininorem  admicii:hac  vcro  xcace  adim- 
plccaidco  ipfi  pofhilandi  faciilcacem  con- 
c€flic,quia,vc  mquir  ylpiximsymodtraum 
hdHC  dtAtem  TAtm  efl  ad  protedendu  m  pubh- 
cum ,  qua  etum  Mate  AUt  paulo  mdiore  JSerud 
filuu  de  mre  rejponfitajfe  perbtbetur. 

Ncc  obftat  tot Ju.Cod.de hti  quilegttim, 
perf.jiindi,  nnm  ilcc  ciculus  (ccunduni  hac 
iL/.§  j.  ncccllario  ad  eos  minorcs  rcllringi 
dcbcc.quiajinum  17.  nondum  comple- 
ucrujic,quonia  hos  idoncosellcadpro- 
ccdendum  in  pubhcum  perfbnamqiie  in 
ludicioilandilcgicmiamhabcrc ,  djlcnc 
hic  pronunciacur. 

Hmc  rcdc  Barc.&commun.Dd  dcdu- 
cuncquod  nunor  ij.aimis,  li  annum  17. 
CH)mpleuenc  &:  cancos  in  iurc  progrcllus 
feccric,vc  gradum  fummumDodkoiris  an- 
ncxaq-,  gradui  ifli  priuilegia  mcrcacur,ad 
iilud  gradus  vafligiumcuchi,Dodons  ci- 
tulomligmri&priujlcgns  ac  immunica- 
cibus  docborahbus  condccoran  debeac. 

Sicnim  lila  a:cas  adcomodcracaindi- 
cacur,vcquicamcomplcueric  in  publicil 
procedcrccauiaspcrorarcdeque  iure  c6- 
lulccibus  publiccrclpondcrc  (quod  Ncr- 
ua  tatVitallc  dicicur)valcat,  qua:  rado  cllec 
ipfum  ab  eiufinodi  hononbusacpriuilc- 
giis  arccndijVt  qiix  nona:caci,(cdcrudi- 
cioiii  ac  vurcuci  cnbuancur. 

Nec  quicquam  dubico,quin,hac  xcace 
complcca,non  lolum  cxnaiudicium ,  fed 
in  ludicio  quoqucprocuracorcile  qucac, 
id  quod  luftinianus  iu  §.;.  Jny?.  iittib.ex  Cduf. 
manum.non  licet.hmx.  quaquam  didimula- 
vic,  oucm  ce.\cu  dc  iudiculi  procurarore 
ijuclligcndum  cllc,  mihi  pcrUiafillknum 
habco.  Nec  moucor  cexcu  iuris  canonici 
iji  .(dp.j.de  procurdtor.m  fext.  vbi  roinorem 
vigimiquinqucannis  procuratocemcxi- 
ftcre  polfcdilcne  negacur. 
.  Quid  ciiuii  huic  cexcui  aucoritacis  cri- 
bucndum.quidq;  hac  in  concroucrfiafta- 
cucndum  fic,infradilpucac  lcquenci  plu- 
ribus  cxponam. 

lurc  Saxonico  minor ,  abfq;  curatorc. 


I  P.V  T  A  T  1  O  N  I  $    V  I  H. 

legxcimam  ftandiin  ludiciopcrronamno 
habec.v^  expielle  confticucum  eft  xap.  26.^ 
Lehenrecbt,  &  Ub.s.landrecbt  dit.30.  "j^ 

Ec  quanquam  hoc  nomine  Bachov.2U- 
corem  noftrum  rcprchendar,  quod  &  iu- 
rc  ciuih  idem  non  minus  caucu  llc ,  quod 
videhcec  minor  i^.  annis  in  cauiapropru 
8c  cx  pcriona  fua  licigans ,  fine  curaioxc  i- 
doneam  perfonam  llandi  in  iudicio  non 
habeacadeoq;  nullapcnicus ,  quoadhoc, 
fic  incer  ius  Saxonicmn  &  auilc  dilcrcpa- 
cu:mihicamcn  Bachoviumavero^opo 
plunmumaberrarc<5<:  Treuclcrum  imu- 
ru  rcprclicndcre  vidccur ,  quoniam  iurc 
ciuJimpropriacaulaminorem  ij.  annis 
iniudiciolcgicinumpcrlbnam  ftandijio 
haberc  nequaquam  conccdcndu  cft.  Ob- 
loquicur  fiquidem  Iuftiiu.mus  apcrte  i» 
^.jin.lnji.quib.excdufis manuttt  hon iuet,  vbi 
hac  ^cace  in  pubhcura  proccdcrc  pcrmic- 
cic,ncc  diftinguicvcrum  in  fua,  aninahe- 
na  m  mdiaum  procedere  veht  Dcinceps 
Vlpian.quoq;  modcxaram  aic  hanc  clle  ac- 
cacem  ad  procedcndu  in  pubhcu  &c  ad  po- 
ftulandu  in  iudicio.  Acpoftularedidcui 
non  (blum  qui  alccrius  cauiam ,  led  &  qui 
fuajn  propnam  m  iudicio  pcroxat. 

Concedic  itaque  lCcusminori,conv- 
pleco  aimo  decimo  (epuroo ,  in  propria 
caiilain  iudidoftarc^  acq;  ita  maiufclhili-- 
ma  rchnquitur  inter  ius  Saxonicum  &  a- 
uile  dilcrepancia. 

Quin  ccum  quoad  definirionem  ac  de- 
cermmarionem  minorennis  xcarisdi£Fe- 
rcnciacftmccr  ius  Saxonicum  &  duUe. 

lurc  quippe  aujli,vc  nociflimum  eft,  - 
mmorennis  jfiue  minor  didcur  qui  an- 
num  qtatis  vigefimum  quintum  nondum 
coraplevit  leg.i,^.  2.Digeft.de  mhioribut.lme 
autem  Saxoiuco  muiorcnnis  acus  tcrmi- 
natur  anno  zi.  complcto.  quade  re  cexcus 
cxprcilus  eft  in  art.^i-Ldndrecbt  ltb.i.ciiius 
verbahxc  fimc :  Vtn feinen  tageihVHnd  ruch 
fetnen  laliren,  mag  ttn  Mann  rvoi  Vormitn- 
der  bdben,ob  ert  beddrf,  vnd  mdgjbr  wol ent- 
bcbren  ,9ber  wiU,  ^er  dber/etnen  Vormk»' 

den  xjur 


! 


De    PolTVI.  ANDO    ET  InFAVIIA    TlfBSIS    I.  -JlfJ* 

'ien  ^ur  hand nichr  hdt,dtr ftUjhn  brmgtn  ut  qutbut  mol  tutela. fimtur,  teftatiu  «io  re,  (Tio 

dmnubfitndmge,d*JijlmM,ffgiltgt  rvtrdt  acUiuc  tcmpore  viiuta,  quain  ipfc  dc- 

^imdkncfcrMiM,viirf|j6^  mamfaaconfticiidaiiefiilbile^ 

jjjtifktrtmmiivt umxjgjahr^ft ift  da  Mahh  plaiie  credibiIenoneft,qiiodiBncepetei 

XMfimfH  t^en kotmteM,vbtr fechtz.t^ jtihr.fo  vero  aberr.trir  Inipcnror  &  fiii  remporis 

J||n#M&0M  tsgeksmmtHt  «Ifo ,  dajfer  Vor-  homuubus  hmuimocii  abiurdam  afhnxe- 

wtMmTkAeti JiUy  thmnHl,  vHndkrdncket  ric  feicninain  de  qua  iph  nc  cogitarinc 

ddmtt fim  J^ipiwiilijiwri»^  ^thrgiUt.  qiii«ieiii  vnquam. 

^^ekhes  iUtmes  afrer  man  nuhtvvttji,  hat  2.  Ecqaod  nuJari  olim  pucrorum  cor- 

cr  Hdor  m  demBdrt,  vnnd  daniden  aufdem  pora&a  iudicibtis  inrpit:i  lolita  fticrint, 

bemhcbMGli€de,&c.  vnnd  rnttr  jeghchem  hquid6  leibtui.  <^^\\i\iux\\is  decloinat* 

^ititiff^Bllliimiffhhdap' er :{u femen jah-  ^^^PdfteanudarifiliamacqueihconTpe- 

fAh^muniift.  duiudicum<onfttcuicogic,ad  hoclbli- 

Pubcrtas  vndc  arftimari  debeat ,  con-  cet ,  vt  cx  corporis  iubtnidine  iudiduni 

tropcrfiiroreft  :  ctcnim,  tefcrentc  luiti-  dcpubercaccherec 

M6Kno»infrinc.lnftttut.qitHmw$Atmdd  3,  Eiii(9em^e  rei  ceftimonium  tnK 

ftmtttr  pubertatem,wtmnmi/Umit  ex  mt-  luculenciflimum  in conftitut OiMteMWlw 

xiSiftd ettam  ex  h^hnu eorporis tn vijftuds  a-  bit Itcer m  A  io-efcente fiondiim vt^^oris  emerftf' 

^  ftmumvtitbant'. quodtpfemdtgttum ijft caftt-  ftnt  vtjhgta L^.Cod.qiii te/fam.J.ic  pojf.  cjui- 

fM^mmmieaiftnimtitditaiuti &'ideo,in'  bus ImppJiaud oblcurc iigniiicanr,vc(ti' 

^^lliiMii»fimmkmmm  m$ti^  imfwM  gia  vigoris  feu  pubercacis  in  corpore  ip^ 

ekm  ejfertfum  eH  injpt^nem  vtdeluet  habi  -  extarc  d  ebcre. 

tudinucorporithocettammmafculotextende-  4.  Inlupcr  comprobarur  alTcrrio  lufti- 

Ui&tdeo Jattil4Ctiiftftutto,ne prmulgata,  luatuelcgannihmo  Vlpiani loco  in  %. W- 

pkttutmiHma^ilkmmunim  mamn  mm  fijn»4pMrctt»,vbi inKaec vefbafoibic:  li- 

i^itfttimt  &  bahitmlmt  tttfmii  i^blifift'  herMttur  MMb  ,  mafeiUi  qkidem  fnbertate. 

hmi"    ■'  Pubtrem autemCtJiiani  (]ui  fem  eam  e(fe  di- 

.^^wc>i<  .  Yeramanien  iunc  quidatn  &  auidem  cimt,  qtu  babuu  cerftnit fubes  apparet ,  td  elU 

VmM  nonpoftieninominisIarifecMiuilciqui  ^uigenerarepoteStfmeidiHjmtemeiim,^ 

eltmdi    fi;ri6amccndantac  ibtuanc,vececeso*  .i4-annoi  «fytorif ;  vtnmtPrifius  eum  pubt' 

pukerta-  hmnon  ex  inhoncilainijiedione  mcm-  remtfe,tnquemvtrumj^concmrit^lMhkm 

tejkertt  brorumpudendorum,fedexhabitudhie  .eorporu & annorum numeriu.  ' 

it§t0tui  partium  corpons  non  tegendarum^vc  fa-  Ecce  hic  Vlpianns  puberes  arftiman 

cieiconftknqone^  «Ecetni'  aeftima^  «teiE  habttu  corporis.£c  licecRcvardiis, 

pabeitacein»vcficirca  os  lanueo.barbx  &quiipfumfcquuntur,re/{iondeanc,per 

eminere  indpiac.    Reprehendunt  pro-  habiru  corporis  non  intelligi  ind.igarionc 

pcecea  luftiimnum  ^uod  iniuriam  vecc-  ahquam  inhoncllam  &  membrorum  pu- 

ribni  fe«ieiic » tc  qai  ec  ca  eorporis  in-  mdorom  inlpe<9ionem ,  (ed  eicwmarii 

ipedione  aUMMiefta  drca^partes  cegen>  corporis  dilpoiitione ,  Hguram  ac  forma; 

das  dc  pubcrtatcnunquam  ludicarinr,  ac-  (atis  tamen  e\inde  refponlio  ifth.vc  refel- 

quc  ita  Matth.  Wcicnocc  ad  frinc.  Inftit.  litur,  quod  Vlpian.  de  co  corpons  habicu 

^bm  medu  tuteU fimt.  Iacob.Racuacd./(^.  loquatur,vnde  iudicari  poffic  de  genec^- 

^MT.ra.  quos  (equicur &: autfaor  nofter  dipocenck:acqoidehocexa£himindidft 

hoc  loco.  fcrri  non  poteft,  cx  corporis  exccrna  for- 

Sedhisramcn  (iibfcribercnequcopri-  ma,tiilpolirionc&infpcctione. 

mo,quiaiCuniluii^uauusuid[(i^-/r'/>.i^.  5.  Peniq-,nimisaudaxfacMi'<3ctemcra- 

.  i  T  c  e  tium 


Digilizeci  by  Google 


^  VOLVMINIS    I.  DlSPVT  A  TIC  N  I  S    V  11  I. 

rium  cfle  cxiftimo,  luftimanum  faaaufli-  Rxuaxdus probari  quoq;  ceftinionio  Ci-^ 
mum  Impcracorcm ,  dc^;  lujalprudentia  oeroiiis&l.iuii,quoniai  illc  plO  Crilo6 
«jliaiBopdinr  mexioiin ,  adeo acrkcr  rc-  i^UlBm  MeteUm  ctm  fitrmt  iii>miiiiMMi 
MdMndere,crroris  aut  fiilfitacis  majiik-  ±tJite,  opttmo  habttu  ntdxtmu  virilms ,  ereptm^ 
WMmierc&accufarc,  qucm  poriusjvt  eHcuMMt.  Hicvero/iif.4-0^^f4,inquit,- 
bomintcipccus  offiaum  rcquirit ,  vcnc-  n^fqiud»*  tijlii^tedm  cwfmu  hsbamfdt- 
lanacma&omnibaKyinqiianttthone-  lmitcmtmftnmf/iu  ^  > > v-i  ,r;  (Mit 
ftaf ipif m  frrcligio  pcrmictmM»tT^**"-  .  Hincigiturconcludunc,eciaraanteIa'> 
(inon  tueri.cxcularc  debcrcmn<?.  ftiniani  tcmparacxfoloannorumnume-' 

Sed  videamus  tamcn  quibuiium  fun-  ro.nuila  iubuus  cocporu  habicaxationtv 
damencis  coocrahq  opinionis  patnoni  in^^  pabenacera  dcfinitam  fiij&i(v'  ?  «4*>^^^ 
Mcamuf  ?  ■  Vmim  hxc  .irgimu*iitt£icdU  coni^ 

i.Confirmancfcntcntiam  fuam  Tertul-  lldcrcnrur ,  clcprchcndetur  manifcftifn^ 
Uani  icil»monio,qui  in  Itb.  ie vngtn  vtUnd.  me,  ca  parum  lulbniani  aileruom  rcpu- 
Jempiu^<\mi»ettMi  etbnut  olifiru4Ht,vi  ex.  pnarcnec  id  cuincerequDd  dillencientest 
Mgt  MWsmsfimMMkitrtMmKmm/k'  mtendunt. 

mmm^imUmidModtfmmmitt  tMfit^osveftt  Primo-enimauthoFitaciTcrtiiHiani&^ 
iduohuj dHiplius ad negotisniittunr  puhtrt*-  Macrobiioppono  authontatcm  luftinia-- 
ttmmmmuttum ^onfiiiibus  aus  tu-fttu  dtca^  ni  Imperacons ,  cui  dc  iurc  fui  lempotisi 
awMy.&q|9olooomMaliiA6«onfl»e«if  araeftinti,phia.fi<lri  aifrifawnhimppto» 
^liiUKdiis^Proodciommioicenttunia  quamilHs.  . 

vfinn  oHm  fuiftc  receptam.  Dcindead  locumTertilfliani  fiicilis  cft» 

1.  Adducunt  prxteica  proiux  opii7io-  re^niio  cz  Vipiano,quiii4.  ut.^.vUtmoj^ 
nis  confirmacione  cclHmottium  Macrot  HBftafW^vomts  quidem  ^Miherettem  CB 
hli  in fim.S€ifmk  iski.  Icribends  hoc  mo-  aiwus«ftimare  ied  non  ex  ^Ks  amiis^' 
do:TuteLtmpueTupeSiiif,/eprenia7JHcs,qua>-  vcrum  cx  infpcifeione  ctiam  <?;-babiru- 
fivirtle idmtoiur  babenttbus  nLfiUti  deque  e*  dine  corpons :  li.mcijiic  Riillc  icnrcntiara. 
fetmmu  ffopta  votorum  ftfiimuioHem  tudr  Piocuhaoorum  ipic  Raruardusagnofac. 
tmmtitmmkg^UvmiUieiAi^  Nc&fincJBftiiiianusiddifcwir,  nccob 
flcobius  bbr.  7'  Sdtitrm  7.  fcribic  ificundim  id  ccpKchendit  oeccras  ^  quod  ex  numc  * 
iura publud  duodecimus  annus  m  fixmmd  &  ro  arwiorimi  deptibcrtatc mdirarint ,  fed 
qudrtus  decttnus  tn.fudrodefintutt fui/ettMu  quod  cxhaimudine  qnioquc&  wipedho-. 
mmm^  neoorpoaMnodafNidcankDs  quoqa^ 

5.  Hisacccdicquoquc  auchoritas&re>  rcccptcunfinCfe  TetniDiflgDIISilOniWgaty 
ftimoniumVlpiamdmn  fcribit :  Afor/Z-itf  &  vlpianusapcrte  tcftamr. 
mtToduSumtJfitVtqimU)€rinMfubej}buste'  Idem  plaac  adlocuMacrobiircipoiv-' 
ffimmttimfdtatfofitttitmfmi^iuli^dqiim^  deiidttmpuOimOs:-nam  &isnilqmcqui 
tMmitcm  mmoiferutaerint fotmimididm»  aM  pxoba$  .x^jOttMpMdcximmcre  an* 
dectml.2.f.devMlg.&puptlLfubfiit.  norum  de  pubettate  iudicamm  focrit» 

4.  lulupct  quod  non  cx  inhoncfta  ali-  quod  autcm  cx  (blo  aniroru  numcro  pu-» 
quainlpcidionc^vtlibiluoqitudi&iUii-  bcctasfuciSit«eftunata,nonprobac. 
.ceraco  principi  pcrfualcric  Fribonianus;  'Ad  ft*iimliwr*ipoH*|fo  fl^nywfnm 
|ed  cx  v:uuerfi  corporis  fbrma,figura  <Sc  vcriflmdc clIe,lcKrum  iftimivVlpiani in dL 
dirpollcioiu  ,  fiucaliqiia  totius  corporis  2.ff.devMlgdft&puptUdnfiibfiitutiontWu{i\^ 
adlibciatioucmiucuraptorlus  idoncara  manoincerpolatQ&:ad(uitctnpons,quo 
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ta,moTC8  accommodatum  fuillc.Qupnia  puniis  ira fcribit :  A  qua tuteteJtMnentum 

V!pianus,dc  hac ipfa quqftionc dillcicns,  vtlmMfcuU.ytlfcemtiufacere polfunt ,  videa- 

duarum  (ecbrum  Callianoru  ibl.  &  Pro-  mw ,  vertm  eil ,  m  mafculu  tfui/iem  ifuartum 

calianorum  duntaxat ,  meminit  atq;  iUos  deetmum  dnnumjpe&andum .  tttfammii  vero 

pubcrtatem  cx  habitu  corporis ;  hos  vcro  duodeamum complctum  .  vtrnm  anrem  excef 

cx numcro limulannoru corporis  ha-  J(J}ed€b:jt,<juttquaTtumdtcimum*imMm,  vt 

biiu  a.'(limajreait!tcrtii  vcro  fccka:,  ft.-Ku-  te/famenium facerepe/^it  ?  Atrfufficitcomplef- 

cnriumcxlbloannorunumcroderinicn-  ft  ^  propone  altqutm  K^ltndis  Unutriu  rut- 

dam  pubcrtate,nc  quidcm  mcmuut,  tan-  tnm  ttfldmentuni  tpfo  natalt  fuo  ftciffe quar- 

tum  abcrt.vt  cam  probet  ac  recipiat.  to  decimo  atino,  An  valeat  teftamentum  }  dt - 

Ad  poftrcmum  rcfp.  id  nil  quicquam  co  va'trt ,  plns  arbitror,  etutm ftpndie Kalen~ 

ad  propofitum  fiic^re ,  nam  cx  loco  C  ice-  darum ftcent  pofi ftxtam  fmum  noHit^  valtre 

ronis, qui  addudtur ,  coUigi  non  potcft,  ttftamtntum.  iMntnim compUfe  vtdtturan- 

pubertatcm  ex  corporw  ex trema  d»lpoU-  ttum  quartum  decimum ,  vt  Maraano  vtdetur^ 

iione  forma&figuradcrinicndam,nec  id  apcrtc  Vlpianus  his  verbis  oftcndit,quoci 

locusexLiuioaddu€luscuindt,ledidfb-  annus  pubcrtaris  vltimus  cacprus  pro 

lum  vterq;  probat,  quod  habitudinis  for-  completo  habcatur :  proinde  &  vltimum 

mx  8c  di(pofitioms  corporis extemq  ma-  annum  mmorcnnitatis  ccepruin  ellc  liut- 

*imaratiohabcatur  quodq;  vtnulq;  for-  ricict  ad  lioc,  vt  maiorennis  quis  cxifti« 

<un.T  comes  atq;  indicium  cllelblcat.  metur. 

Equidem  iurccanonicoadhiicpuber-  i.  In /.*.D/ff/?.(few/7wr/^«<diciiur,antc 

tascxinfpcilionepudcndorum  a?ftimari  vigdimum  qumtmn  annum  nemincm 

dilcrte  Hidorus  oftcndic  in  c.j.dtdtJponftt.  ad  muncraadmicri :  minores  it.iq;  ad  hc- 

impub.Pubtrtt,m,apUbtJkntv$catt,tdi{lti^  nores  admitti  non  dcbcrc.  Subiidt  au- 

pudtnti4corpori§nuncupati,qiaa  haclocaprt-  tcm  Vlpianos  annum  vietfimum  quintum 

fiio'iinugintm  ducunt.  Quidam  ex  annitpu-  captumprocompfetohaberi. 

hertatemajltmant,tde{i,  tum  ejfepubercmqm  Pari  modo  m  Lj^  Digeft  de  Senatujcon- 

14.  dnnos  tmpltutrit ,  quamuit  tardjftime  pu-  fulto  TrtbtUian, cum  teftator  utf  jfct  htrtdita- 

iefcat.  Cmtan  auttm      eumpubtrtmefft,  ttm  fuam  Jilut  reftitm  cum  ad  annum  vuefi- 

^Mi  ex  babttu  corperrit  pubertatem  oftendtt  &  mum  ataeu  pervenijfet,dtcitur  annum  cocptum 

gtnerart  um  poteil.  procompletchabert.  Pari  itaquc  modoan- 

Qoje.j.      Subncc^ithicquxftionemauthorno-  nus  mniorcnnis  atatis  vitimus ,  nempc 

Annt  r/fi-ftcr, vtrnm  annus  minorcnnis  itatis  vlri-  vice4im\is  quuitus  complctus  pro  cocpto 

num  4»if'intis  carptus  habeatur  pro  completo,an  habcbitur. 

atatit  mi  ip(umcomplcnneccirum[it,adhocvta-  4,  Dcmq;cumlegCitliaScntiacautum 

nvrentus  <^sa  minorc  maiorcnni  xtaii  proximo  eflet,nc  minor  vigiuti  annis  aliter  quam 

(eept*pr9  gcftus,ptovalidohabcatur?  vindKiamanumittcrct,  qu:Efitumfi.iit,v- 

,(§mplet9     QuTquacftiononeft  cxiguimomenti  trumncannuspoArcmus,nempcvigefi- 

babea-    maximumquc  vlum  habct ,  quando  qiur-  mus  dcbeat  die  complctus ,  an  fumaat 

titrf      Titur  dc  in  intcgrum  rcftitutione  mino-  diempofticmumanni  io.eftecocptum^ 

rum ,  tum  etum de  coiuraChuim  validi-  Et  relpondci  Vlpianua  pbcutilc cuni,qui 

catc.  Kalendis  lanuartis  lutwi^poft  lcxtam  no> 

Ervidctur  dicendam ,  prima  frontc»  6bspridie KaJendas.quaftannum  vicefi- 

<]uod annus  vlrimus^cceptus pro complc-  mum  compicucrit,  pollc  manumittcrc .L 

to  habcatur.  Lf  dt  mnnunufiitnib. 

Nam  in  /./.  D^g$p.^ittft4m.fdC.ptff.W  Cu(n  vai^  in  iuce  noftro  ferc  vbivis  an- 

T 1 1    1       nus  t1- 
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nus  \  Icinuis ,  \  tl  dies  vltiunis  ccLpius  pro 
complcto  lubcaiur ,  <\nx  ratio  cllct  cur 
non  &  tuncjcuni  ilca'Utc  niinorcnnico- 
plctaqu^riturjnniuis  vcldus  vltiinus  ca:- 
ptus  pro  complcto  lubcrctur  ? 

Scd  liis  non  obllantibus  rccK^  autlior 
noftcr  lucailcricin  ctatc  minorcniu,ma- 
xunc  cum  dc  rclhcutionc  m  integrum  & 
validitatc  contracluum  a  minorc  i^,cfto- 
rum,cjua.ruur,rcm  iecusielc  habcrc  at- 
cjuc  dicm  vltnnuin  ,anmviccrmnquinfi 
in toium dcbcic  ellc  complcium,  lU  vt 
ne  jnomcntum  ci  dclit. 

Procjuaallcrtioncfacit  exprefliis  tcx- 
rubin//  i.j.Digeft.dt  mtnortbiu.  Mtnontn 
Minn  viginttqHiitque  dnuu  natu ,  videndutn, 
ait  ttiMH  dicm  nAtdlii  Juiadhucdicimui  antt 
boTaHi.qitiiutm eii -.vt fi captits  til,  rcfttiua- 
fur,& cuiii  nonduni  compleucnt  ita  ettt  dtctn' 
dum,  vt  a  momento  ad  >nomeiitum  tenifut  jpe- 
Qettinpromde  &/i  bii fexto  lutus  cU,fiut  pruh 
rtfi.uepofterioudie,Citfu$firibit,nihilreferre 
an  id  biduiim  provno  habetur  & poftcrior  dtes 
Kalcndaruin  tnierculatur. 

Et  quod  cum  dc  in  mtcgru  rcftitutio- 
nc  mi:u)rri ,  Kcmq;  dc  contradbbus  a  mi- 
norc  mitis  rcfcindcndis <5s;  annuIUndisa- 
pitur  dics  anm  vigciimi-cjuinti  captus 
non  habctur  pro  complctojid  fmgulari 
artatis  minorcnnis  Kuiore  rcceptum  cft, 
quo  rcJbiutionis  in  inrcgru  bciicficioco 
diutius  gaudciuit  &:  truantur:  nam  uis  c6- 
munc  cile  in  contrariumarguit  U.ff.dt  hih 
nor  b.&tnunertb.M.  moxdjctturm  lequcn- 
tibus. 

Non  obftant  luuc,  qua'  in  contranum 
fupra  aliata  funt:  nam  ad  prnnum,ex  Lj.f. 
tjui  r^/y./df.^^^dcdudumjrcfpondctur,  (j> 
»bi  dics  cocptus  pro  compUto  habc.uur 
idiingulaii  tcftamentorum  fauorc  rcce- 
ptum  elle,  quo  fciL  marurius  homincs  ad 
tcftamcnti  ladtiunem  admictantur. 

Ad  U.ffJemuntrtbus  &  ijonoribus,fAcihi 
eft  relponfio:nam  &:ibnus  cjuoddam  fin- 
giiiart  proponi.vcrbisapcrtis  profitcrur 
'VOpianus :  Annut  inqfittm,meftmui-quintui 
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faptm  pro  pkno  bubetur :  hec  ennn  in  honort- 
bus fauoru  ciuft  conftitutunusl ,  vt pre pltnu 
incin>,itef  at  opamtii. 

tloc  igitur  ius  fingularc,  fingulari  ho- 
norum  fauorc  introdudtum  ,  arguit  ius 
commune  cllc  in  contrarium. 

Ad  i74.Dt1eft.Adsc  Trtbcllian.tQ['^on. 
dctur :  ibi  non  rcquiri ,  vt  annus  I it  com- 
plctus ,  lcd  iufficcrc  fi  iii  cceptus,  quoni- 
amfidcicommilliim  eratrclictu ,  iia  cum 
ddviccftmhm  anniim  pcrvenijfet :  adannum 
autcni  vuclinuimperuenillc,  rcdcdici- 
iur&:  is, qui.umum  vigcfimum  ca?pic,e- 
unuuicingrclIuscJl,  hcet  nondum  fic  e- 
greilus. 

Ad  poflrcmum  rcfpondctur  ex  iplo 
rextu  diil.Li.de  inanumiff.w^m  ibi ,  cur  vlti- 
mum  anni  vigclnni  diem  non  oportcat 
clTe  complctum ,  rano  ii\a  redditur,  quu 
lcgc/tliaScntianon  pcrmittacur  maiori 
vigintiaimis  manumutere,  lcd  minor vi- 
ginti  annis  manumirtcrc  prohibeatur: 
minor  autcm  non  fit  viginti  .unns,  qiii 
dicm  (iiprcmumagitanmvigclimi.  Prx- 
tcrca&fauor  lihcrtatis  qui  vtiquc  longc 
maxmms  ci\  § .  vUtm  Inftitut.  dcdonat.  hoc 
mcrcn  poilcCjVtannus  captus  pro  conv 
pleto  lubcatur. 

Exh.\aenusicaq;  diclis  concludcndu 
cft,quod,in  fauorabiiibusm.iximcdics 
ccEptus  pro  complcto  habcatur. 

.\cc  refragatur  huic ,  quod  lauorabilc  ■ 
fic  pro  le  pofluiari  poilc  in  ludiao ,  ca- 
mcannusdecimus  ieptimus ,  qui  in  ludi- 
cio  poftulantibus  pr.vfixus  cft,cttptus  n5 
lubctur  pro  complcco  ,  vt  difcric  Vlpia- 
nus  lignihcatm  d.l i.i.}.f.depoftu'ando,vhi  ' 
apoftulando  rcmouetcos.quiiy.annos 
non  m  rocuni  complcucnnt. 

Rclp.Rcctc  cnun  ad  hoc  Anton.raber 
rcipondct,quotics  tcmpus  pro  forma  & 
folcnitarc  ahcuius  adus  adiicucur ,  roties 
computaruemporaa  momcnto  .id  mo- 
mcntum,ctumli  ca  computacionc  fieri  a- 
liquid  impcdi;\tur<j)  alioquin  cllci  fauo- 
rabilc  ar^.Lj.^.minerem.ff.  cU  mmertbm. 

Acccdiu 
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•fl^*Accedic,  quovlin  piopoiico  non  ini- 
mis  laiioroijik  iic ,  vt  pri-tonar  dignitacis 
racioiubeacur,  cjux  pociinmaratiocftt.  - 
dididcpoftuiando  ,  quatu  vcquisance 
ttmpu<>ad  poftulandumaiinuctjcur. 

InlupcT  iccunJo  ordmc  ,  cjui  illorum 
dl>qui  ncc  pro  le  poftularc  pollunccon- 
imetur  coam  SVi<DVS  :  qu.niquam  c- 
nmi  hicquoqucdclidcrjum  luum  corjm 
prarcorc  cxponerc  ik.  alccrius  ddidcrio 
concradiccre  pollit.cum  ad  hoc  lermonc 
duncaxac  lic  opus:  eum  timcn  idcircoa 
poftulando  rcmocum  voluu  pra-cor, 
quoddccrccum  pra-roris  auduc  nonpo- 
tcfti  qux  ratij;  rcddicur  quoque  ab  Vl- 
puno»!  / ^.§.J.jf  de foJluUndo,  vlii  aic,P/fl- 
pttr  Cdfi4*n,fmdum,<i'u prorfui  non  Audit,  pro- 
bibttnpud  /ipo/lul.tre  :  nttenm  erarpermu- 
ttnduin  tipoJlHljtt,  qui  dtctttUHi  pr^ttoru  tx- 
audirencm  porerar ,  quodttujnipfierdt  pert- 
tul«futnf<tiir  jm  :  itAm  non  exAuittodtcrtto 
pr*roru,quafi  uon  obtemperiiijfet,pana,vt  con- 
ruittJixpUiUtur.  Non quuiem  quod  vcrc 
concumxx  cllc  pofTit.cum  conrum.iciaab 
aiiimo  &  cerca  lcicncia  committatur, 
contcmncntis  decrccum  magiftracusjfcd 
quodlurdus  fortcpcr  miurumconJcm- 
lucus  ioicric.    Oblcruandum  autc:n  cft, 
quod  pcr  furdum  Ihc  uuclligacur  is  ,  c|ui 
prorfus  non  audic, non  cciamquidiificul- 
tcriJttardc  audit  :  m  hoc  v^uippc  dchcit 
ia£ioedich&  ahasquvH|uc ,  quoncnbin 
lufc  lurdus  quid  hiccrc  prohibctur ,  hic 
appellacionc  lurdi  nonconcinctur.  nrg.  $. 
Item  furdits.  l.  quibm  non  eit  ptrmiji.  fui. 
tejlam. 

His  vero  perrcnisnc  cauHi  ipforum 
indefenG maneai,  ii  aduocatum  non  ha- 
bucnnt.qui  patrociniumillarum  lulcipi- 
ar,prxtor  aduocanmi  d.irc  pollicctur.  §. 
4.d.l.i.Ait pntorfinon  hxbtbunt  uduocatum, 
egodaby:  £c  fubiicic  Vlpianus  :  Sec/ilum 
hu  perfimu  hanc  humanitatem pratorfoUt  ex- 
bihere  ,  veruru  &  fi  quu  aLus  ftt  qui  certit  tx 
sauCuiVtl  antbttwnt  aduer/arif,  vtl  mttu  patro- 
nutntmtnttttuinmu 
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Idcm  igicuF  dc  paupcrc ,  qui  obegc" 
ftaiem  patronuinnajicilcinon  poccll  di- 
ccndum  vidcrur. 

Quod  li  ccnuicrcs  iiur  htii;antcs ,  qu5  Qp-  4- 
vt  lalaiium  aduoc-ito  pra-bcrc  polTinc,  ^'^''"^»*' 
quATituran  aduocatus  gratis  patrocinari  f^pAU- 
tencarurf&finongratis  cogatur  pacro- 
ciniumfulciperc,  vndcnaniiaLinumipli  ^"''^  ^'^' 
coiiftitucnJum  lit  ?  ''F"^' 

Etquidcm  Gailius  i.obfiriiat.ij.  lbtuit:A/-*''- 
aduocatum  pauptri  gr.itis  inltniire  tcnc- 
ri  &ad  hoc  iplum  compclh  ]>oirc  iub  poc- 
na,nonloUiai  pccuniaria  ,  lcd  ctiampri- 
uationis oHiai arg.  I.prouidendum  fi quit 
Yi-ro  C  de pofiulundo,vhi  dicuLir  quod  i5,qui 
parti  htiganci  luum  dcncgaucnt  pacroci- 
nium,  foro  carerc  dcbcar ,  ncc  vnquam  i- 
pfi  ad  agcndum  copia  rcftitui  debcat.  At- 
quc  hoc  adco  vcrum  cllc  dicir,\  t  adu cci- 
tus  mortahter  ptccet  li  pauperis  patroa- 
nium  fulciperc  reculct,cx  (cnicntuDoin. 
SotiThcologido<5h(Timi.W./  deUifiic.  & 
lure  q.S  artic.  i.  Qium  lcntcntum  m  Ca- 
mcra  quoquc  rcccptum  ait  Gaihus ,  fic  vt 
aduocaci  ad  gracis  leruiendum  paupcci- 
bus  compcUi  poilinc  lub  pa;na  non  io- 
lum  pccunuria,  lcd cciam pnu.uionis  of- 
Hcu. 

Modcranturtamcnita  hanc  fcntcnti- 
am ,  vt  aducrLirius  paujiens  ,  in  cxpenias 
litis  eondemnatus  ,  ialarium  aduocato 
prorbcrc  cogatur.  Sed  ha:c  icntcntia  latis 
duraeft;  curcnimaduocntus,  quiH:icn- 
tiamiurism^nis  iumptibus  &  unmen- 
Hs  Lxbonbus  comp.irauit  ,  alti  gratis  in- 
fcruirc  iuumque  impartin  ofticiumco* 
gcrcrur .''  maxime  cum  aliavia&r.itionc 
pauperihtigantiruccurri  pollit ,  vt  mox 
dicetur. 

Quanquam  fortaffis  regula  iuns  ind, 
Lii6.  pr.  Di^efi.  de  R.  lur.  non  benc  admo- 
dum  huc  accommodetur  ,  nquidem  ea 
cxprcirc  de  dcfcnlorc  loquicur,  &  non  de 
pacronoicu  aiuocato:  patroni  ofticium 
pubhcmn  eft :  defenfons  priuatum.  Pro- 
iuiie&pacroiii>niHiuftam  habucnnt  ex- 
Ttt  y  cuiauo- 
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cuiacionis  caulam.fub  gcauipa:na,  pani-  dppelUmat.  PUcuu  uuermprtpter  inopum 

bss  hdgancibus  pacroeuliitcogiduasjlil  pnpMWmiiapl^lmi» fMillUliim,^u4per 

•rfmUniAm  ^.ffMpifinUuh.  tnoffietofiteftAmeu^Maifktionmpr9pMneei 

Extjuo  tamcn  non  lOifbc  ad  pro^tffi-  vtndtc.tbantttr,de(erniejiqueaduttfattuvtfub- 

cuTnnollrumnirermr,4uodpau|)ea«ft-'  mtntfinafe  -Mt^  lkAm  ,  vfiut  fntm 

cisteruire  cogacuraduocaccis;  ftmU^  i(»t?r*J«t^.T>  r  .  :;    .  ^  . .:;..[ 

''htth^cttritteehd  poceft,  cpiodoofcMdl  Ijftf'?  HiequoqotiiiMiatfeftMlBddi^ 

patrocinari.lcdcttcris  panbus.fi  iuftum  inopipupiilaagendcumpatnio  ir 

ibluatur  lalarium.  Et  lane  qui  pauperi  fi-  ahmemapacruus  (abminiftrare  lumptus- 

neiaianograaspatrocmaridetredhu>iu-  queUdshippcdicare.  Cxcerura  hxcien- 

fliA^hikbMHffitt^leiiegandipatr^^  tcndaprioitadhwdiifiaccftafciiihiiin*- 

nmaacpioiflde  Temoucri  non  pocent  a  nior ,  cogi videhcectic^ocem, fitam  in 

milQere,ncc foro ipfi  interdicctur  arg.d,L  pcrnicicm.ac iuum  detrimcntum  ,  alere 

/rtjfkinulam.  pec  rauonem  iupra  addu-  aduerlano  pacconum ,  iibi  vcco  hoilem, 

4lijBi4t«iun>>,..,.  ,,tsi.; ,  -  .,  'Jeuutttnieitai. 

'  Sunt  igicur  alii  qoi  Aaeuuni  adueriari-      Qmn  etiamhoc  ip(um  iufficiencer  re- 

tim  diuitem  cogi  fijmptus  litis  pauperi  li-  feilitur  ex  Umperdtores  f.  de tuttL  &  rati«- 

;  ugantifuppeiKtarcialanumqueaducca-  W^Mfi/{/?n<6nM^  cuiushxcluntvcrba:  Im- 

copracbere.  IcaGuidoPapa-^Mj/liwb^lA  ftnatns  Semrm  &  Am^utim  refir^fermit 

•  Cuios-^teefa»  fttflldinencum  conftt^  kthMiMtim\emlmiifimtfiMNm,4m^' 

tuicurm/lWlir.$.  Iptttlftri.  QtSc  tktrdiH.(t-  tpudtiiut  tuttribtu  vel  curatortbut  deheMur» 

gnit.  in  qaa  Conftantimis  Imperator  ad  ntn  h^bet  rationem  pofiuLttio  tua,  volentis  i» 

0airumpca:icdum  pi<;tonoiniuecverba  fionptum  UtinAbutAt /ecuiudm  fubmtnt- 

CBdhitiQmdfieiy<]M  adferuimmmitmr  ftrm. 

^mttummeuftnwm  tot  mtmtnuir  *  vumtr*      Fundamenra  aucem^in^onccarium  ad- 

fa,<fUdtonftiteritabUrji,ifademumreddic0n-  du(5bi,parumadremfedunt:  nam  inl  vU. 

atnit«i,^uifiruifSiffectnHndaur,fimodo/al'  Ctdie.iUtrdin.(tgnitA3a\tatexpcritK6caJUr 

^mmmi fittmjon ptrkhntm fiiknffitresprt-  mentaUdgmdpauperi  ez1>oRis,  qmr  itti 

fl^/Srtr.' <Nttii.fi  tales  dare^ion  pocucric^  ablacalbQniiit  ,&qiicprje(umebancuri- 

tunc  ca  conucnit  ,  dtquibusiniudicio  pfiusci!eptopria,quarip(eitem  poflide- 

na(5tabitur  ,  fet^uetlrari  meumdiem,in  bat ,  quibusquc  pritura  authontate erac 

quo  coiHroucrlM  ibpiacut :  ita  vcex  iii^  expoliatus,quaedeniqueiplI  rciUcueren- 

dcm{fi  ailiqaa  alia  (acnltas  cfic  non  poi^  tiir,ii  fidcwiflQces  dediflct !£ccnnfii«no» 

,ric)canemRnti5ramptus&  alimonixbo-  datis  fiddullbribus  ,  non  reftiniiitinir 

minfr»Jbminiftrentur,quantum  modeea-  propterftatuscontrooerfij.  Exquadcci- 

iudids oifido fucjita;ilunatum.  iione  ablurde  inferretor  ad eabena,qu0 

Hictgitiit  cum  pairi  cgentif Itiis  fimi.  paupcr ^^kor nqc  poflcdit ,.  ntt  tiasede 

ris»iildicisacbicrio  ,  ox  rebuslitieio-  praerumuntur,  necrcfticuendaeifbrent, 

pracberi  (icbcant  ,  feqnKurc^c  (alari-  pendemelitcetiam  idoncisdarisfideiui^' 

um  exindecg^nus  a4uojcaco.>oiucaduqi  ibnbus,&  quibus  abipfi)  rco  noa  fiiic  at— 

tXEL  pdliacus.  • 

■Coiilhtiiare  idemque  videtur  L  j^.^      fn  /.^.jf  .jf jCMmJif Ji^4iM.cogirar  he- 

iiO^ift'  i*  intfficitfi  teftament.  vbi  ica  V|.  res  (cripcus  aduerlario  luo  ,  inc^dofi 

f  i3m\^-:De inofficiofi  teftatnentenepts  comrd  querelaagctTti,aIimenta  iuppcdirare,  tri- 

jmhuum  velnUkmfir^tumberedem-prtfor-  bus  hiicc  iingulanbus  concurrentibus. 
titne  eitrat^  tktmirdt , fidfcrtptut  kim  Primo  fiaftoE fitfitius vd-ncpos  teOico- 
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T!j:i.Sia£korpaupcrlit. Si  habcatfen- 
tcndam  in  pnma  mfbntia  pro  tc  iam 
contra  reum  btam.  Prartcfca-cxiexcu  i- 
pfo  relucct  quod  aduerfarius  a^tort  iwn 
rtpenfas  litJS ,  ncc  lalarmm ^duociti ,  lccl 
akmcnta  du  waxat^eccllAriA  prxbcrc ,  Sc 
<]tiideni  hxc  hon  (impHciter  iuppeditarc, 
necdonare  cogatur  ,  (ed  pracberc  folum 
vfque  adfinemlitis. 

Incrimmahbuscquidem-,  fi  quis ,  ah- 
quo  accuiajKCyfuorit  cuftodia:  rraditus  &c 
libi  ipfi  fuppcditarcin  parai>di7aduocatis 
nequcat,reccptum  cft ,  eum  (umptum  ab 
aducrlatio,cuius  rogatu  incarceratus  cft, 
pra:beri,quoniam  &  ad  huncahmcnian- 
di  reum ,  qui  fibi  ipfi  fufliccre  nequit ,  o- 
mis  rcdit.  ^X^cfcnb.  de  poftuUnd.  num,  j. 
FgOjlaliio  aliorum  iudicio  ,  iV:  acquifli- 
mam  &?veri(Timam  illorum  iudico  (tx%- 
tcntiam,qui  ftatuunp,  nccgrans-coei  ad- 
uocarum  lcruirc  pauperi  >  nccaductfari- 
um  compelh  cgcnris  aducriarii  aduocaco 
I^Tjcbcrc  ialarium ,  (cd  lumprus  litis  inopi 
t  pubhcolijppcditandos,liCMtetiam  ho- 
die,in  plcrisquccuriis ,  conftitui  foldiu 
adiiocati  pubhco  (alario  ,  quicaufasegc- 
rKjrum  ag  mt  &  tucantut,qui^  procura- 
toresj>aupcrum  appcilan  ioient  ,  iffte 
Wclcnbec.</.'/*ftf.  Aut  vero  (alarium  cx 
arranoclecmolynarum  communi  (iippe- 
ditandum. 

Queniam  rpccie?  clecmo(in.r  cft, 
paupcnbus  pnbcrepatronosr  ip.)J//<tf  & 
cafJeftniuh  rjujuaj^, 

Poftrcmo  ad  hunc  tcrrium  ordincm 
illorum.qui  nec  pro  (e  poftubre  polTiiiir, 
^eGtc  refcrtur  quoqac  INFIDELIS  fcu 
Non  -Chnftianus^cum  fiquidero  a  limine 
iudicii  Lco  &  Anthcmius  Imperatcrev 
arceri  &  rcpelh  cxprcfle  prarcipiunti  dnm 
ira  (cribuiu :  'Stmovel  m  fon  magmfudinis 
tua^Vil  in promnctAlitudicio ,  vel  apud  qiun- 
ftamiudtcemacceda:  ad  togatvrum  conforti- 
um;ru^facrofan£l»  Catholica  religtonu  fnerit 
tmbutui  Tttjifierui.  Stn^  autem  alnjuid  quo  juo 


ttntatumfueM ,  oficium^utdtm  fublmitatH 
tud  y  centumhbrarumaitrt  tMduramproem- 
demiutme fuJ}tneat.Lfin.C.dtp»fiuL 

RESOLVTIO  THESIS 
Stcunda^ 

SEquiturnunc  SECVNDVS  ORDO' 
illorum,qui  prole  poftubre  polTunt» 
proaliis  non  pollimc. 

Eo  vero  conrinetur  primo  FOtMI- 
N  A.  Secundo  /wo.ait  Vlpianus  edtdum  pro- 
pomturineostifMproMtitnepoJiultnt ,  mqua 
edUl»  txctpitprator  fexum  &  Cd^um  ,  item ' 
nttamtperfonMintHrpitutbnentabdes  :  Se- 
xum  ,  dum  fitmtTus  prohthetpro  aliu  pojiu- 
lare  ,  &  ratto  quidtm  prohibtndi ,  necontrs 
pudicitiam  fexm  congriuntem  alierm  cai^ 
feimmifceatu  ,  ne  9irtlii>ut  officiis  fuagdotur- 
mulieres^  qua:  rauo  pofterior  exprimituc 
quoque  Ml2.ff.de  Kf^./Mr.vbicciam  rcmo- 
ucntur  fccminac  a  poftubndo  idcirco, . 
qui.i  virilc  &  ciuUc  oiticium  cft  peftu- 
lare. 

Occanonerttautierahuic  prxbuiflcdi.- 
cicur  Carfaiiiaimpudcntiriima&:  impro- 
bilTima  fcemina^qux  invcrecunda  poftu- 
biiouc  m.agiftrauim  inquiecauit.^/.fTink^ 
$.  quint> 

Quid  crgo  f\  fa-mina  darctur  mode-  Qu.9." 
fta&verecunda,  qu*  vcrecunde ellcc  ac  1,^^^ 
naodcftc  poftubtura  ,  annun  hzc  ad- ^M&ve- 
roitteada  etlLc     Atlirraandum  id  vidc- /-rrMit^« 

famina 

u    Quia,cellanrerarione  prdhibirio- p*- 
nis,ce(lacquoque  ipla  prohibitio:  ati]uu fi>ilandu 
ratio  ifta  probibifionis  j  qua;  ^ftrcmo 
albtacft,celTatmanifcftcin  focmin»  mo-»'*'*'*' 
dcfta  &  fexus  verecundiam  non  cgrcdi- 
cntc^.proinde  adpoftubiiduiu  pto  aius- 
admirccndavidecur.  » 

1.  Quiaabiurdum  vidctur&iniqutim. 
ob  vitium  S<  improbitace  vnius  pcrlbnv 

tOU- 


jio  VoivMivisLDi 

codrexui  damnum  infern  notanK^uem- 
iiri.  Oimne(iiieviiiperalKt«minu|M 
.debcaccondiooinietriXllMrfiitf.  7^i> 

KipiLlur. 

Vcrum.his  non  accenns,communis» 
<onftan^&  veraell  noflrocani  (entencia^ 
qttodetii  mulier  inOgnis  ptudentiat,  ero- 
dirionisyiaaindixTepenatura  qiiilem  o- 

lim  fui(Tc  Gr.xcliorum  matretr,  Corneli- 
ain  memoi  ix  cft  pr  ocijtum,noii  tamen  ci 
permtctendom  fic  pro  aliis  po(lulaie>licct 
vnius  mulicris  impudenria  cui£un  fiuic 
edido  dederir. 

Ncc  conturium  euinac  prius  argu- 
nienram,qniacelGtntccauiaprinctpali  9c 
finali  cellat  difjwftcio  iuris ;  nonaiuem 
cenantetSi:  dcHcicnte  dnnraxat  cau&im- 
pulfin.i:  .Sic  cnim  V.C.  SCto  Maccdon. 
etli  occafionem  pra:buic  unprobus  fa;- 
netator  L  t.  Digefi.  4i  SCMMthik  eoqne 
SCcocantume&t  ne  quis  filioF.  pecuni» 
ani  crcdcrct ,  ita vt  fi  contra  fadbum  ellcr, 
nuUa  creditonadlao  competetet,tamcn  li 
vir  bonas  ^  hcmefins  improbo  fimori 
minimededifus  filiof.  pccuniam  crede- 
xet » licctm  hocciuiacclTarctimpulfiua, 
quiatamcn  hnalis  non  dcticit,  certi  &in- 
dubicati  iuriscftSCtum  adhucobcinere. 

lamverooermmeft,  edifbpraecorisi 
focmijiam  poftularc  prohibcntis,  caufam 
principalcm  nonfuiirc  improbir.item  &: 
imm  odcftiamCarfaniaTjicd  iian  c,c^uu  ot- 
'ficiuin  Wrile  (tc  jpoftalare  pro  alio » icem 
qoiavcrecundia  lcxus  moiiebris  non  pa- 
tiatur  vt  (efarmin  V  aliens  immifccant  nc- 
gociis.  dLi.^.$.&d.  l.2.de  Rt^.  lnr.  Prom- 
delicetfftacatioimpotfiaadeliciacin  ho- 
ncfta  >  vetecuttda&modcftamatrona: 
principalis  tamcn  rano m ca non  dcficic 
Promdc  finis  &  ratio  edidimagis ,  quam 
occafio  &  caula  impuliiua ,  qu2  przto- 
retn  ad  proponenoBm  ediftum  moQC> 
ric,  fpc(5tanda  luc  eftifij*  L  imm.  JS  4t 
andmd. 

Aliuus  obftat  poftcriusareumencum: 
Dim  vidttm  ob  quod  Cac6niafttitpo'* 


SPVTATIONISVIH. 

ftulareprohibiu  >  fmc  qmdcmpcci(>iMb  . 
(edtaleqoodkSeinfiieritpcvMlwdbllit.i 
denonremoiiencur,  vc&mododi6luil^ 
eft,focminaea  poilulando  ob  improbita- 
cem&vicium  Cartumx ,  ied  quu  kexm 
veeeottdir  repugnac  pcn  aliitpoftnlarej 
dcquiavirile  ofiaiJmcftAmoih  Fab.ii 

Q^mc[uim  autem  fcrmma  proaliis 
pol^uLucproiubeacur,  pxo  ie  umenpo- 
ftularenonprohibettirdLij;  Qiuaproft-. 
litspoftulaxe  virito^  Qficiamalior«q|F>; 
quefefeimmifcere  negoriifi  a  (exus  mu- 
Uebnspudore  &  vcrecundu  aiicnum  ei^ . 
fittm  veto  tb&ipete  defenfioiietti  hone* 
ikimeft. 

SanciureS.axonicomulicri  ,  nc  qui- 
dcm  in  propna  caula ,  linc  curatorc  in  lu- 
diao  ftarepermiccicur*  vc  pluobus  mfca 
iitdtjpkt.de  ff$(iHMtnk  fifkiMtttitfi 
^.ddAonftrabicur. 

Adncgociavcroextraiudicialia  ,  quin 
procuracnx.eliepoiTufcemina»  dubium 
penicnsnulhmiefti^rextuihacdereex- 
catifalculcntidimus  mh^ff-'^  inftit.*d.Cih 
iia  rerbd  htc funr.  parum  dut  rtftrt,  quu  fit  m-  ^ 

Cum  icaque  a  poftulandi  muneie  &  Qj^  6» 
cacceris  officiis  pabiid$incxha£tenttsdi«ilii!im 

dtis  rclucec,remoueacur  fa:miiia,non  in-  rt- 
oportunum  vidctur  hic  cxcutcrc  qu^c-^^*- 
ihonemiiiamuicerpoiuicos&  lurifcon-  ^ctm* 
ittltM*  «ecnonTbeok^ot  intribKiffi»Mfii  j[|> 
mam ,  anne  fa:minaadiegni&  Imperii  ttMti  dEr- 
gtibcrnaculaadinttts*  anTecoab  iUis  ex-  ' 
chididebcac/ 

£c  quod  itstniiue  ad  guberturionem 
rcipubhca;  acque  Imperiiadmicrinon  de- 
bcantjhisprobari  vidcturfundamcmis. 

I.  DcusapudE(aiamprophctam,mi- 
ferix  popuh  luiliraeUna&  iiocaccenlcCf 
qaodnniliaesiUidomkiatcfint  t  ftfih 
ini,air ,  meumtxt9»itJm^9liMtttrunt& 
mabtresdominat*Jimteu  ,  vnde  infcrreli- 
oec ,  miierum&  maledidumeilepopu- 
InmcniftHniasimpetenc 

i.Acoe- 
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"Db  Postvlambo  Et 
1.  Acccditquodabinirioftatimmun- 
'di ,  aun  cx  viro  muliec  cilct  condka ,  (ub- 

ri  qtwfm  Hxii  :  MultipStM  trumnas 
tuM  &  conceptut  tuos  in  dolore  parits  fi- 
lios  &  fub  vm  fmJlMC  nu  (^  ipfe  d$miM- 
iimrtiU,  Sa.  nd  Timtt.  a  vir  iube- 
ciir  efle  caput  molieris  :  acqui  diui- 
nahiecinfliturio  plane  pcmertitur ,  fi  vir 
muliciis  doiuiiuo  fubijacur  mulicc  vi- 
n  capnt  conftttnituf» 

3«  0(MifiniisHi  'Cuulem  feitciiti3ni 

non  parum  quod  in  nulla  cx  qiucuor 

{limmis  &  celebrariiHmis  illis  mundi 
Monarchijs ,  Chaldxorum ,  Perlarum, 
Grccorum  8c  Romanortmi  mulier  vn- 
quam  fneritad  imperij  gubernacula  ad- 
mida  :  ncc  alij  plcriquc  populi  in  fc 
mulicbrc  impcnum  adniilcnnt ,  vclut 
Parthi,  Laccdcnionij ,  Miccdoncs ,  Ger- 
mani  &  Galli  &a  in  Gallia  FRUid  \  a- 
deo  vc  hi  etiam  ,  ne  id  apud  (e  vn- 
quam  fierec  ,  legp  Salica  apmiifimc  ca- 
uerunt. 

4.  Infuper  corrobor;u  rcntcntiom 
noftcam  ( <{UOcl  Athalia  regnum  capeC 

fatura  a  loiada  (ummo  (accrdotc  dcic- 
de  imperio  ac  regio  lolio  fucrir  ,  vl- 
cimoque  lupplicio  a£feda  2.  Re^um 
ih 

5.  Qmn  &  nanira  (tsminas  ab  Im- 
.perio  &  Ridpnblicz  eubernarionc  ar- 
cne  vidctur  :  nnm  hc  (apienriilimus 
Philoiophus  Anllotdcs  /.  Pohticorum 
S.  MMtfi  ,  qmdiUm  impertQ  tidtim ,  fat- 

MHM  MttHt  0d  fdrtHdHM  >  ^  AnW  lUflt- 

raviriiprafctmimsdcderit  prudtiitiam  ,  dni- 
mimagnitudinem,  robur,  alia<que  dottstam 
4tunUt  qMdm  (frforis  ad  Rtspubl.  rcgimcn 
nece^irias,ra]am  eft  legpnatucac  quoque 
abimperio  taminameicduiiL 

6.  RcguLi  porro  iuris  cft  certini- 
ma  ac  vcrUlima  ,  quod  cui  dignarccur 
id  ,  quod  minuseK,  eiquoque  concc- 
.dendamnoniit  •'qnodplusdl ;  atqut 


Infamia,   ThesisIL  jn 

in  domcftjca  focictatc  fbcminx  dcne- 
^ur  irapcrumi  &c  reguncn  lUudauc 
viro  tzadioir ,  adeo  vc ,  Scobco  ccfte. 
ftrm.  -ji.  eafomilia,  qui  amulicrc  gu^ 
bcrnatur  ,  nunquam  fclix  cin.'  poffit :  i- 
gitur  mult6  magis  muiicri  regunen  cor 
cius  RdpoUicae,  qood  imperio  domOr 
flico  longemaiiu&fiiblimiuacft,  denct 
^debec. 

7.  Atque  huc  faciunr  incommoda , 
quSB  ex  muiiens  mipeno  m  Rempubh- 
•cam  rednndanc  maxima ,  nam  D.  Au»  . 
guftinus  ixffik^io.fiiperveten  Te^muH 
qutft.  4S.  Toemina  ,  inqiiit ,  ad  mpcrtum 
ddmiffk  ,  aut  marito  nubet  aut  ccelebs  ««• 
«rif.  &  fumpftru ,  eslege  mAttnm^tritim 
kdtti  fiit  fid  pt^Ute ,  dtqai  dde»  tmitrd 
naturamconiugij  marito  imptret:  Si  aurem 
non  nubcr ,  um  praffcns  clt  pcnculuni  li- 
bidmum  &  lubdiri  non  pocerunt  diu 
fccreaudiencis  acque  impoccncis  ftnn&» 
mtimperinm. 

8.  Hinc  Romani  muHcrcs  ab  omrii- 
i»us  ciuihbus  Sc  virilibus  officijs  rc- 
mouerunt ,  fic  vt  ncc  magUlratum  jge-  * 
rere  ,  nec  iudices  tSk ,  nec  poftume 
ncc  aiia  Rcipublicse.mimera  fiibirc  pof^ 
icnt.  leg.  2.  de  Reg.  lur.  leg.  t.  §.  ;.  Digefi.  de 
fefiuiMde  les.  u.  Dtgefi.  de  tudtc,  Ec  in 
po1ickiaIu£uca,(eu  Ifiaclicica ,  ftemiJ 
nae  ad  impcrium  nunquam  fuerunt  aiU 
millaE;  quod  cnim  IX'bora  mLif^irt:ratus& 
iudicis  officiam  geffic,idplane  tiuc  cxci»- 
ordinarium  lud.^. 

<f.  Quibus  Dcus  &  natuta  vircu^ 
tes  ad  imperandum  neoeflarias  den^a- 
runt ,  illi  merico  ab  imperio  .ircencur:  % 
atqui  Deus  &:  natura  omncs  propc  im- 
pecanns  viituces  muiieribus  dcnegarunc, 
mcrino  kaqnt  mulieces  adiropeiandunl 
inepcaecenientur. 

Ercnini  impcrandi  duo  iijprimis 
neceflaria  func  ad  Rcmpubl.  bcne  acfe- 
licicer  gubccnandam  virtus  &c  pruden- 
m       iA*  L  feStk*  tdfit,  u  quarum 
Vua       .  aoKia 
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neurra  mulicrcs  ellc  inftrudVas  certii^ 
ftniuiu  ell :  MoUu  fiatadem  &  mcautm  eft 
bk/keitf  ;  aRChiyfett.  /Mrr;  i,  m 
Matil).  bom.  /^.  frhu.  MtOiMi  ftiU  fm:i!e 
defiectttur ,  vel  de  mal»  mJ  hertum  ,  vel  de 
kno  ad  Hudtm.  ■  iMMtm  vero  ,  quu  non 
wmm*  fkt-imbf&  mbt  ann  fi^tenm  & 
TotiM*  (0$/Uerdf.  £t  pleninqiie  mo- 
liebre  confilium  in  dcrerius  TMCir.  j.  /tn- 
noL  £c  coniUium  cacuin  plemnique 
contra  propiia  commoda  ubocac  leg. 
fipAterm^ts  Cod.  de  JPonfdlibm  &  fra- 
gile  acquc  infirmiun  cilc  mulicrum  iu- 
didum,  telUs  eil  imperocoi  Xullin.in/tr. 
infiMtthidtienmrenottticet. 

virtuds  quoque  expectes  &at86»- 
nnibus  ferc  vitijs  dedicx  ,  quz  impc- 
ranrcs  ,  velut  lccpulos  vitarc  debent : 
iunc  enim  crudeiUliinf  plerumque  > 
ic  >  «c  Menander  loibk  »  «qnalis  eft 
ka:na.-  &:  mdieciscniddiias^  Suncde- 
inde  fa:minjE  vt  pliirimam  impudi- 
ae  )  Cvuix.  mconlbnciilinue.  Demque 
Gelentace  in  conficiendis  n^otiis  plui^ 
defticaunnir.  StAtehomMLi^ipSncfs- 

Infiiirma^-nuKcres  callidadunt,  me. 
ticulolx  iaboribus  impares ,  leues  fcn. 
lencia,  nuloram  Sc  iniiiriarum  impa^ 
tfences»audeies,n  adlic  licenria  loqiiaGcs 

garrulc*  Adimperinm  isMfiwinefMEiC 
iinisc. 

10.  Valdc  indecorum  e(l  in  natu- 
ra,  \'r  fceminje  l^s  condant,vc  viris  prse- 

Hribant ,  vt  bcUa  geranc ,  vtbonosani- 
mofosac  (apientes  doceaiu.  Ergovaldc 
indccorum  dl ,  vc  fatinuue  m»  iuipenj.ia 
vicbsTenieatne.. 

11.  Httc  deniquc  plurimum,-  6. 
ciunc  exempla  illarum  ftKminonmi  , 

qiuc  imperio  praffedx  ,  pefTImc  ac  in- 
fciiciflimc  Rempublicam  adminiftra- 
ronc,  qaommfileuB  fimccMnncspropKe 
Itifioric.. 

Adjiw  lianc  ibiiieiidMa  fiijiiiiib^  • 


SP^TATIoVlS  VIII.'' 
rur  Bodinus  /fi.  6.  deRefubi  upU.  Ke«' 
ckcnnn.  iii  j^fiem.  folttu.  Ub.  /.  captt.  Zi 
Sch5nboni.  Bk  i.  p9lit:uif.  /t J>an«os  Hk 
S.polnic.  Cbrifli^n.  tap.j.  Gregor.  Tholot- 
zan;  /1^.7.  ic-j^peM  Uft  7,  &vin&ud  ar 
lij. 

Mihi  non  dilplicct  Autons  noUi» 
fencenda  ,  qui  ftatuit  faminam  cum- 
dcmum  ad  luipcrium  cfte  admictcii- 
d.uii  ,  ciJemquc  /ccptra  rcgni  &:  gu- 
bernacula  commiccenda,  quando  vin^- 
ribus  heroicisatque  impeeuDrineGeffip' 
riis  ,  inftrucb  cft.  Et  dcinde  legib^ 
acinftiruris  r^ni  ad  gubetnationemad-- 
micntur. 

Nulla  Hquidcm  hic  caula  apparet  » 
qua:  huiusmodi  mulierem  ab  imperio  re- 
mooeai:' 

£c  ll  Ixpe  ad  gubemacula  admicnii^ 

mt  viri,nulla  '  irnuc  impcratoria  in- 
ftrufti  ,  c6  quod  uuc  hcreduatio  'l- 
Iis  defercur  luccelTio  regni ,  li  cnam  vi- 
ri  effieminariiiuni  &  non  ,  nifi  nomir- 
netenus  viri,  aregiminc  non  cxcludun- 
tor  ,  quibus  iurc  hcrcdirano  regnum* 
debetur,  qux  obiccro  racio  dlct  ob  ic- 
xum  t&miiiainr,  omnibut  victttribis  im- 
pcratori|!siaftMftii&naDr,li(egiiotx£& 
dendi.^ 

Poftrcmo  ilc  pro  aCfcrtionc  hat 
concludo  :  quoscunque  ncclaCrafcd- 
ptu»  ,  nec  boni  mores ,  nec  le^  c^ 
giii  «rftinitai,  nec  ipia  naturarab^impe- 
no  &  rcgno  ex'cludaiu  ,  admutcndi  ad 
giibcrnaLula  vidcntur  :  acqiuforminas, 
ncc  lacra  lcripcuta  nec  bonimorcs ,  ndc 
ccgiii  &ftiRita (bam  dfc cdi cafli- 
nos  loquimur  )^  r^gno  &  impcrio  c*- 
ciudtmt ,  vr  cx  (cquciuibus  &  dilTblu- 
ciunc  arguuicuroruni  concranorum  pa- 
tcbit:igicur  ad  gubCriKicnla  Rcip^adimt-^* 
ridebaic;' 

Nec-copgariam  finteaiiatrt  confir- 

nuuc^ 
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•finnantvndeciniargumaittptocapftuk)  :  fic  enim  filiusFam.  fubeft  p»- 
iiipriordincrcIaLi.  .jcnti  ,  «juatcnus  Hliusfam.  cft  ,  patri 

I 'QtKxi  enim  primo  ex  £(aue  ci^i.  r.  'tcso  tmpent  ,  quatenns  -fnagiftmtus 

iii.  tkSeRur ,  iudido  Dei  miiexanfceiu  t^i^.p.Dii.  de  bkfmJmnldUmmrikl^ 

iitA  Rempttblicam  eoius  iiabenas  mo-  13.  %.  jhuL  &  If^  t4»  V^gg0.  nd  SC  TH- 

'xtefetur  foEmina  ,  ad  id  refpondeo  ,  in  hJL 

eok)CofttramaseosappeUan,qiuquam-  Tertium  refpondctur  ,  et- 

•iBsibannibfint»  exiiioabttttamen&  |;  |n  quanior  Monarchus  ,  fcu  impe- 
ingeniocenmniiiiBpnidentes&JBOlMS  ^  iuninus,  aliisque  regnis  fttminis 

Ti&ucfraeminatL  regimen  non  fiicTit  comniifTimi  :  alias 

Adlecundum  rcfpondeo  ,  Domefti-  tamen  plcrasque  gaues  lexum  in  mi- 
rcum  imperium  &pubUcam  regni  po-  pcriisnondilcrcuifte,ncccciaranumdi{- 
^iefljaein  efi  diueiu  }  quoad  innd  (e-  oemere.   Nam  apud  Hifpanos ,  i£gy- 
'rxnm  muliebcem  virili  eUeftibiedum:  at  ptios,  Anglos  ,  Scocos  ,  Acabes  |9e- 
quoad  hanc  nonfimplicitcr  ,  fcd  ita  de-   racque  faeniini  ,  vt  viri  impcnanr  ,  fi 
mura  ,  fi  lege  vel  moribus  rcgm  ftcmi-  exuiccefliomslege  tmpcnumadcaspcr- 
iixa  regiminearceanntr.   GnmioK|ae  rincat 

I5ens  muUcrem  impcrio  viri  fabicctt  ,  Quartum  refpondco  Acal.am 

'eidemque  fubcifc  voluit ,  id  ad  domc-  ^  ^^Q^  .^gio  fil- 

-fticum  impcrmm  mann  in  vxorem  rc-        ^^^^  .  •  ,  • 

fercndum  eft  ,  vtcciara  verba  tcxtus  6.  .^^^  tum  quuicxcra- 

•tis  pcrlpicuc  arguunt.    Qgpd  fi  ve-  ^  Damdis., 

«>  coniingat  muUerem  ,  manto  nu-  ^       ^  ^  . 

^ram , .mprno  pra-fic  :  harc^mpemdo-   ^^^^^^  .  qda  hoc  necn. 

-meft.cum  ,  inquaiu  ,  &  IpbUca  ifc^^      Uarcfuit  Iud«8,niemulwe»iMer£fe- 
gnaiidi  poteftas  ,  manebnnt  dtftmOa.  -h««^ 
nec  vlla  ipfbtum  &boiieiiir  confu- 

-fio  :  fed  ica  vtriusque  optime  conftitui        Ad  Quintum  refpon.  Fccmina- 
potcrit  moderatio  ,  vt  neutrum  alteii  xum  naturam  confidecari  vel  orcUna- 
;  x)fficiac,poflicqueyiri(iibmrtibus€on-  tie  ,  quaeenus  liic  lenis  eft  mafoilino 
'^hUHf  in  coniugcm  domclliae  pocefta-  vu-tutibus  mferior  ,  .8c  eacenns  nulU» 
•tis  auftoriras  ?c  nihilominus  heredita-   modo  fxrminis  impcrium  ctre  concc- 
"  rij  regni  m  foemina  ma:eftas  ,  qua;  cx-   dendum  :  vcl  coniideraii  focramarum 
aeium  regcm  &  principem  pcr  rcginx  naturam  excraordinacio  raodo  ,  qua^ 
itfonnnbium  fiibiefltim  fibi  ic  obno-  tenns  Dcus  6c  mcuraeaminfiiniitin- 
'idum  nonhabct,ncccnimiurcmatrimo-   terdum  mafculis  virrutihus  atque  a- 
jiij  vxoris  domiciUum,  furum     lcgcm   deo  quodammodo  cx  fcemina  mareta 
*  fequitur  maricus  ,  fcd  concra  nunci  lu-  £iat,unoncorpore,  iaitemanimo  &af- 
;* Albrtioir oupta.  leg.  9-  ^igffi'  AinM  (e^jbus atqne noc  cafii  RBminasqtto- 
yjlei.  6.  3.  J^gffi.  de  lUilic.    Hcrniannus  qne  ieg^t.&:  ifnpcrij  clauo  prxfid  dc- 
.Kirchnow  .d^fM,  tfpbtiu  ^  iffflf  bere  ,  inprimis  fi  lcx  fit  imperij  vt  & 
-  jj^i.  fbeminx  in  rcgnum  lucccdunt.  Et 

Ncc  abfurdum  cft  aliqnem  fubcire-       ip<^  ^"»4"^  cxpefiemia  docet . 

jdtcri,cidcroqucaUoxcfpcdku.  irope-  fa»"»»  «P«  » 

■*  *  .  Yttu  X  tam 
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tam  ,  piam  ,  (apicncem ,  induiliiaiedur  pcjcdiu  bella  rufcipiac ,  vc  bonos ,  ani- 

cacione^,  expenenda  efietan  cfle  >  mofbs ,  lapientcs ,  adfbnin  crmfiKiim  ad* 

Keckcnmnnus  in  fifim.  ftSt^  £k  i.  €4-  nuctac,vccoiifluugniiu&pciideiisiai- 

fita..  .  pfiimfenatiUTi  vcniar. 

Ad  (cxnim  rc(ponfio  itidcm  cxpe-        Ad  Vndecimum  &c  vltimum  re- 

dica  cil  ,  hacc  rcilicet  quod  acgumen-  ipondccur  nullam  ei  penitus  mclle  con- 

mm Siinaiori  ad  minos- ,  &vt(eiief£t»  Kqiienciam  ,  (Iquidcm  6c  mulca  e»> 

non  proccdac,  nec  vimcondndendiha^  canc  ac  prope  innnica  illorum  vironim 

bcat  ,  t^uoricns  diuerfa  ratio  cft  maio-  exempla  ,  qiii  Tvrannicc  &  peflimc 

ns^c  minorisyvc  hic  accidicinam  indo-  Kcmpubltcam  adimmlkarunt  j  cxm- 

meftica  /bcietace.  vxor.  fiibiidcur  viro ,  de  laiBen.  non  ,  nifi  in^ciilime  ,  in- 

tanquam  madco  (lio ,  a  Deo  iplb.  Ge-  feamv»  quod  viriad  Reipubl.  adfnini- 

nef.  /.  Ar  iii  gubcrnarionc  &  .uimini-  llrarionem  admirrcndi  non  fint :  pro-       •  - 

Acitione  Kcipubiica:  icxus  fa^muicus  mdcctfi  quarundam iaunmarum  impe- 

h  Deo  nu^itam.  limplicitcr  finc.  iub-  dnm  fiierit  inftdliic,  non  taraen  prote- 

ie£tus  ,  ica  vt  hic  fempcr  impecare,  nusomncsinvniueriiimnuilicresabim- 

illc    vcro  duntxxar   p.ucrc  .u:  impc-  pcrio  cxcludi     rcmoncri  dchcnr ,  cum 

no  iubclic  ,  nunquam  pra;cUe.  debe-  &:iulWia:  iuculciuarunctcllcntur  c]ua- 

at>.  rundam  f(£imnjrum  impcrium  exticiilc 

Ad  ftpdmnm.  refpondco  fatad-  ibdlicilIimumacRcipub.longe(aIubcrxi^ 

nam  ,  impcrio  8c  reginiini  Reipubli-  mum.. 

cx  prxfcdtam  ,  nubcrc  pollc  cV  dcbcrc        S  e  c  v  n  d  o  pro  alijs  poaularc 

laluis  coiuugijlesibus  ,  quarum  harc  prolubctur,  C  OEC  V  S^e^fum  ex- 

pricipuacft,vtvxor,tanquam  vxor,.  aj>itfr^tor )  dum  uuum  vttmque  lunw 

fubfit  impcrio  mariri  ,  jmperto  in-  mhmwiMimfmwrefeaittVidelket^. 

o^uam  euis  domcftico  ,  confcr  huc  et-  infigma.m4i>,ftratus  videre  &  reuereri  nM 

iam,auarauilccundumargumcncurafu-  pc/it.    Btfcrt  etum  Ubto  fublicum  (a- 

£tareqtondi..  ^^^^  Ajpremtii  Homj  patrm  ,  auerfi  fti. 

Ad  Odauom  iefiK>ndco  in.  Re-  k.,a.Wiefiitiitmf€Hm'9ellttfoftid4- 

•  p  blica  Romana .  miuieres  remoueri  ft»^  Vl|Nanus  mii^.  i.  §.  /.  I^/^Jiep^lh 

a  mngiflraru  non  cx  Icgc  narur.x  ,  ncc  lando. 

monbus  &.  inilituto  '  ommum  gen-  obftat  ,  quod  coccus  &  iudi- 

aimrcdiiiredttncaxacjcmonbuspopu-  cis  officio  fungi  &  magUlratum  ccrc- 

li  Romam:  vnde  Icxvnuierialis,  mvni-  rcpoflicifc*.>.  Nam  racb  ob  quam  po- 

ucrfis  mundi  torms  unpcriis ,  rcgtiis  ac  ftuWcprohibctur.  cvctts  in  iudice  dc- 

piuiapanbus  obknunda,,niiuirac  cxr  jjcjt. 

tniendayidccttr..  ^  ,  l  •  •  •     ,  , 

Scd  vrrum  cfrcus  ab  inirio  tudc.\:  d.!  (.'u.r.  %  . 

AdNonum*odcmTOodo.vcfupnad.  „  poflit  contiuucrfiun  cft  i  Ec^m^cmMqui 

Qmntumrcfpondcndumeft.  ccecum,  propccrmalum  fupemcniens,'«(«» 

Ad  dccimum  Rcfpondcrur  ,  non  ^  iudicis  officio  non  rcmoueri  expref- ?^./>«/J5f  • 

efle   indccorum  m  narura  vt  femi-  fc  fcnbir  Vlpianus  :  fcdquod  is  quicrr- 
na  ,  virtutc  cxceUens  ,  confcniu  &        ^ft  ,  ,udex  dcnouo  dari  non  wiiTviJttiui 

ODnfilio.  proccrum  impcrii  icges  con.  ^^\^,  opmaiuur ,  quorum  tamcnfentcn-  - 

dat .  vt  conluJari  digmtatc  &  vigilanda.  tiaenorenancateL . 
wa«.vuisp«abibat,vtfoftianimo.  cnim.i^ eft.,.q«,d  itt-- 

dids« 
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Jicis  offido  fungt  eidcmquc  pracfid  gita:  dc  caulis  cipicahbus  iioii  intcrdiu 
omncs j^flint , (jui  Ipedaliter  Sc cxprel-  nequc lucc,  fcdnoctu  atque  in tcncbiis 

'Ss.  praJnbici  noa  repcduiioir  Ar^.  u.§.i.  cognofcelMait  ac  prononcubanc ,  quo 
Dj^.  dtmth   Atqui  nollalege ,  nnU  non  diccnces,ied(Uintax8C,quae.dicecen> 

la  prindpis  conftiturionc  prohibctur  tur,(])eclarcnt. 

coccus  dari  iadex.    Proinde  iudcx  da-  Hisnonoblhtquodc^cusfadusmagi- 

npocedc.  ftratuiniamca;ptuinrccineai,ad  nouum 

u  Quin  pocius  inltg.^  ^^fi'  '^**-  ^sxccm  penictts  alpicaie  prohibcanic  4A, 
dic.  coccus  dilcrtead  ofHduin  iudidsad- 

inittitiinnamillic  VlpianucCWCifatCyiv-  Diuerfifnmafiquidcir  iudicis  ^m.iqi- 

dkdnit  officiofungUur.  flratus  cil  rauo  >  quu  in  magillratu  di^m- 

Ec  quanquam  AccDffius  hanc  VU  tas  quaedam  et^  cozpocis  cequintur 

piani  adccuoneni  ita  incerpretcmr  ,  &  excemorum  ofnamentoram  Qrfen- 

quod  is  ,  qui ,  cum  iam  officio  iudicis  dor  ,noactiam  in  indicc  ,q^ai  priuatns 

fungcrecur ,  coecus  fadus  cd ,  mancat  cik. 

iudex  &  o£db  indids  fimgatur  ,  (eu  Nonobftatnicius ,  quod  iudid  muU 

of!idumindictsfetincat,non eciamqnod  tt  incumbant » quae  Gnc  vifii  non  com- 

isquiiam  tumcofcus cftjudcxdarique-  mode  cxcqui  &  cxcuterc  poflir ,  vclu- 

ac :  ^neralitas  camcn  lcgis  refiragatur ,  ci  cum  ex  iplius  rei  aut  ceftis  mtcrrogau* 

fiqmdem  iudids  offido  fiuid  didcur,  ciQne  cxquuenda  dl  €x6d  aHoiitts  vcri- 

non  lcdum  qui  recincc  (emcl  lulcepcum  cas ,  quia  in  hoc  plurimum  momend  h»- 

iudidsmttnttSafed&is,q[uiiamdemum  betinipcibio  vulrus  cius ,  qui  iutcrroga- 

ililcipit.  ^  tur ,  qiua vultuni  ellc  tacitum  mcncis  ler- 

3;  Idcmque  confinnat  quoque  i,  l  /.$.  moncm  &c  (enfum  animi  ixpius  indicare 

fskpMmiiMyA  didtur ccBCom  indiosn-  CiccrodixitinOntf;fi»P^/S»SiQttinettam 

diomdoftinc;].  adeo  cfficaccm  ex  vultu  &:colorccon- 

Et  quod  tcxrus  iflc  fir  gcncralis  ad  icchira  nicntis  fumi  lolct  vt  luriscon- 

Cumquc  ctum  accommodandus  ,  qui  lukus  plurinium  dacru  m  cxcuticnda 

jam  cum  coxns  ecsc ,  cum  muneri  iu-  veciGatte  vooem.q>l^  &.c<]^tocis  (iib- 

didsprxikcretlv»tndeprobatur,i.Quia  tilcm  diligendam  adfcrrc  ,  qtiia&ex 

■<mnm  di&.  §.  s-  oppolitio  fiat  iudicis&  lcrmone  &  cxeo  ,  quaquis  conftap.ria , 

mamftrams  :  ac  magiflracum  cctinerc  qua  quis  trcpidacione  quid  dicac,.qua:- 

popecoecusdicamr ,  non^Vero  de  nouo  diwiad  illuminandam  veritacem  cmer- 

fileumad(pirare,idcircovtopporitiuirta  ganc.       i»  nama.  Digtfi*  d*  qulftim- 

confiftat ,  dicendum  nccclTano  cft  ,  coc-  bm. 

cum  non  Iblum  rctinerc  oilicium  iam  Hoc  iiiquam  non  obftat  :  nam 

fiilcepcnm',  ied  adillud  quoquenouum  epsA  ad  examinarionem  attinet  teftinm, 

afpiiacepofl^  ecfi  eam  fbrtaffis  iudex  ipie  commode 

4.  Et  finc  nulla  pcnitns  ratio  eft  arcendi  ncquc.ir  cvpcdirc ,  notifnmum  t.imcn  cft 

ccccum  ac  remoucndi  a  iudicis  officio:  ludicihs  clle  camali)  delegare.  Authtr.t. 

liquidcm  ca  ,  qux  huic  officio  incum-  AdlMC.C.detudu.  lUudquc  liodic  cpoquc 

faiint  xquc  a  iudice ,  oculis  orbaco,  ex-  vlu  (eruari  nemim  poceft  efte  incogrii»- 

pediri  polTiint ,  atque  ab  eo  (}ui  vel  Argo  tum. 

cftoccularior.  Quinimouidexcoccusmi-  Infiipcrnon  rcfragatur  huic  fcnr.  n- 

nus  indulgcbit  aiicctibus  quiper  oculos  tia: ,  quod  in  Ug.  3.  Cod.  defcntcmu  cxpe- 

infistuncur. .  Hincolim  Achems  Areop»-  iM  calentcncta ,  qux  per  iplum  iudi* 

Vaa  5'  cemt 


Dlgitized  by  Gopgle 


fl6  VoLVMINtS  i.  Dl 

cemde  icripco  recicata  non  eft ,  nuUius 
'litmomend :  coECusautemiudcxdelcci- 

pto  redofte  teendam  neqaeat'&  con- 
-lcquentcr^iion  poflir.mdictt  liii^  odi- 

.cio. 

Rclpon.  did.  leg.fHdLdifpoCmo  locum 
^  iiabet  ( nih  roicnnicas  ifta iudici  Hiehc  re- 
mi& :  atqoi  a  lcge  rcmiflam  fiiifleiudi- 
ci  cccco  folenniutcm  dc  fcripto  (entcn- 
rum  rcLitJ.ndi,Citiseiiincit  </././.§./.  Nam 
alias  coccus  ofHcium  ludicis  icmcl  Tufce- 
ptum  nec  retincrepoflec 

Acccdit  quod  illuftres  pcr  officialcs 
ruos  rccitare  {cHtcntiam  poflint ,  fcd  Sc 
in  cauils  brcmbus  ^acque  .humilibus  , 
quilesfefe  i  itididlKumisdatis-acped»- 
ifieis  iudicantur,  gencralitet  ea  obfcruatio 
rcpudiacaeft»  JUttb»Hifi.cJ.tit.4efatt.tx 
pmc. 

Etfine  fttendum  eft  aliquid  inoom- 
.modi  ob  .eam  rem  in  caedtate  efte  o- 

mniumquc  pKTft.rc  integros  ac  viiu 
prxdicosad  utdicandmnadliiberc.  Exeo 
tamen  dicendum  non  eft  >  ludicare  cce- 
.cum  re£l^  non  poflc. 

Non  aduerutur  dcniqnc  c[uod  (ur- 
dus  mutus  mdicis  oHhcio  fungi  ne- 
queanc ,  vc  (upra  didum  fuic.  Relpon. 
Nam  horum  &  coed  diuerla  ratb  eft  > 
quia  oculis  non  iudicaciu:  auc  cada  co- 
gnofcitur,  fedlingua  ccrcc&:aurit>usin- 
primis  oj>U6  eft  ad  rfdc  iudicandum  Do- 
jielb7*Miikt#. 

'Equidem  cam  hodie  magiftrams  i- 
^emct  iadicarc&  nonamplius.vt  olim 
'ludices  dare  iolcanc  Ug.  2,  Cod.  dt  ftdan. 
kiiit,   iddrco  ccecos  ad  iudtds  offi- 
jdum  alfpirarc  non  potcft.  dici.  {cp.  t.  §.  f. 
Digeft.  de  poftuUndo  ,  tum  fimuTad  ma- 
giftracus  munus  aipirarcc  quodj[)rohibi- 
'jnunindLfi/. 

In  hoc  (ecundo  ordine  eorum  qui 
^peo  aliis  pofttdare  non  po0iim ,  conftito- 

i)iuur(?cilli,  qui  enormi  turpitudine  at- 
quc  uihuiuaiunc  nptad(ii(9Fi^./.$,4i.  Jalet 
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^rimo  (unt ,  qui  cocpore  /no  muliyj^ 
luncpafliit$.A 

Cuiofaikinurqaod  oimiraitts  tasA 

dclidipocnacapitaKs  fitex  conftimtionc 
Imp.D.Conftantini,in4r^.^/.  CndLluLdi 
iuiuU.cum  vornubit ,  infia^ium.viriiipme-- 
ftifixui  penmbam  t  vhifielmefi 
Hqiudimfrvjkit/cirt.^vln  Veum  mmmm 
mdtermftrmam  ?  vIh  amtr  qudritttr,  nee 
vtdeturJ  iubemmittfitrgeteUgei ,  4trmmm- 
ragtd^ttkm,  vt  exqutfitii,  fanii  fiiUmh 
4miH§mm^fimiAfimmfimt  ni,  id- 
tirco  ftuftrA  meMur  hium  crimmii  rem 
ip9ftul4nd9»jtf(e  fltim9fiiiftiM.deftittd. 
tm. 

i^jcQHMidet  •AmoainsTaber  in  A*' 

tumal.  addid.S.  6.  rcmpore  lurisconful- 
n  Vipiani  pocnam  pra'didi  facinons  &: 
delidi  non  ftiille  capicakm  ,  .icd  talcm 
Conftancini  .dennim  Conftitwione  ef> 
fcdtam  cfll- ,  qui ,  vt  primus  Imperator 
Chrilliatuis  fuit ,  ita  cam  legem  ,  Chri- 
ftiano  pruiape  digniflimam ,  pnmuq» 
.ruJille  >  nec  infimem  »  hoc  detiOo 
qucnquam  Aiifie  ,  vti  n  cc  ex  alio  vllo  pil- 
blicorum  iudidorum ,  nili  ientctia fecuta 
Itg.  mfainem  7  Dtgcft.  de  pubitc.  tudtc.  Ho- 
.die  veto  poft  pncdidam  Conftantisi 
■conftitutionem  .infamem  cile  reumet- 
iam  anrc  fententiam  i  ita  Anton.  Faber 
.redius  mihi  re&ondcri  ad  pcopofitam 
obiedHonem  videtar  :  quod  «^.  $. 
poftulando  illi  remoucntur  qui  .muUe- 
bria  runt  pafli,  idomnc  referenduract- 
lcadcos,  quibus  cx  !tnj;ulari  gratiapa- 
na  huius  dch<^i  otiijnaria  fucricrcmiifii 
M  ttt*tit^C.4ifimpdfSvctiamdc€mi^ 
lau  ccfmine  damnaci  poftulare  proni- 
bentur  dtii.  6.  quod  fanealitcr  accipi 
jion  potcft ,  quom  ii  ^a;na  capicahs  tiiccic 
inmidooeinconueria :  aucvtro  incdlig^ 
dcbct  de  ijs  ,  qui  ad  capitaleiti  paenam 
quidcrn  condemnati  !Tmr,vttamenexe- 
cudo  icmentiae  iuipciiia  iit  aliqua  de 
caufiu 

Csnpitiir  qni  xi  tWKdpqwQi  Kel  hm* 

ftittm 
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Ifiutn  (lupracus  eft  d.    6.  cum  cnim  ab   bctur  pro  quibusuis  alijs  poftularc , 
hocabFueritrurcipiehdi  faciiiotisvokin-  pro  eololum,  dc  cuius  cauU  co^uo- 
i^fc  prt)pontum'delinquendi'&ieqalk  IbCinecprohocetianipoftuUivablolut^ 
bus  nullum  dcli£fcum  committirur  j  non  prohibecur ,  fedin  ea  dnntastf  cailla»  in 

dcbct  influnia  nbtari ,  ncc  aboJricioad-  quaiudcxcft, 

uocacioiusrepcUiDoncU.^iSl  M/./.  quo       Imcam  vcnllhuum  el^  ,  iicmmcm 
fteAat clcgans  Diodef; ftManniia.  re-  poflefimutacquetneademcau&iudiMro 
icnptaMml.2^.Cod.d(LJul.  dedAibmCa^  cffc&aduocatum  ,  vt  apcrrirtime  (anci-- 
iiis  hxc  {lifit  verb.i  ;  Fcrdifnfum  tarimt   tum  d<<:coufticucuaicftind^tf.Cir/^#> 
ik^kitUm  ,  qu*  pudtrtm  fuitm  alttm  libtdi'  Undo. 

nAmfrofimmt,  imw  mmumn,  qmfn  Ptcniittitur  camcn  iHi ,  qiitance-fii& 
wmfiuprtcompreffdfimttineprebetijavtimif.  cdpcum  magiftiacum  aduocatus  fiiir» 
tMtt Ugesvfctfiuntbr;quinttiam inniolutxtxt.  mmc  ,  poftcaquam  nwgiftratus  crcitui 
fimationu effe t  nefnuftmearMm  ni^tiwer-  eft,  meadem  caulaiurisdidioncmfuara 
tBeiimmtofiienit.  difdelegare)iuVlpianus:Pr«r9rjKr«fiw»- 
Sed hi ,  qui  mdiebriarunt  paffi»  vtdc  tmfimkiHidSXmtm  mamiarealtf  fottfii  it4 
c±ten ,  qtii  infimianocacifunt ,  pro  pu-  &in  ptrfon.ts  certas,  rtldevnu  Jpcae  pottfix 
^illis  &  aduitis  fuisi  qnorum  curam  vci  maxtme  cum  iufia  (aufa  fufitpta  antt  magt- 
ftitelam  gerunc  ,  poftularc  non  prohi-  firatnm  aduocattotm  aiterim  parti/  babnt* 
bemnr tfiA  $. A  cumqui  neoeflanofiut-  fttt 

glintirr  officio  :  ncccmta?  nurem  ofTicij       Quin  ncc  teftis  poteft  cflc  aduoca-- 
&  alus  a  pccna  escubrc  (olct.  /c£^.  j.       rus  m  caufaclientis  fui,iii  qua  cft  ad- 
y.  &  ij.  Ug.  Z2.  Digtfi.  ii  hu  qua  vt  indtgn.   uocotus  per  icxtum  cxprcilum  u\  Ug^ 

Im.  datit  inquit  CMOiiir  vr-  fra/Uet  atten- 

Tum  ctiim^quia  ih  adminiftr.itionc  danty  ne  Pattotti  ineatifi ,  (ui  patrocinium' 

bonorUm^upiUivctadulutucorcsaccu-  frafittenmt  ttfiimomum  dttant  :  quod 

lUoces  dominomm  fitnc  looo  A^.  s6.  f.  de  in  eKcutoribtfs  negoBowim-opfer-- 

^Dng^ dtfitrt.& leg.27.liigtfi.de admm.tit-  aandum  cft.    £t  in  m^.  fmd.  dl  t^^kit» 

Hr.  At  pro  fc  ipfisjJoftuLrc  poftuntht,  mftxt.  vbi  Pontifex  Innoccnrius  5,  In 

qui  muhebriapailiiunt,  vt  dc cxkcu  inlt-  appeUatiunis  cauia  eum  ,  qui  ap^ellan-* 

gnicurpicuiiinen!DCKi4§.tf.Igirur&pro  tis  procuxator  veladuocatnsinpcioriinF- 

pupiUis  atqaet  adulris  firis  poftulare  poi^  dido  fiiertr,  caoer^  ne  inceftemredpi»'  - 

luiic.  tur. 

Iniecundum  hunCordinem,qUocon-       Rationcm  huius  iftam  reddiC  Za- 

tinenmciih,  qui  pro  alijs  poftukrc  non  Aas  ,  quod  neccilitudo  quacdam -ciui«> 

-poflunr;  Auoortiefter  coUocac  Ac  iud».  lis  imer  paironum  £c  diemokim  in- 

ctm  ,  cpri  to  in  ncgodo  ,  inquo  iudex  tercedat.     Miki  hzc  venilima  cfTo 

cft ,  aduocaci  munerc  .ibftincrc  iobetur,  videtur ,  quod  fufpicio fit ,  ipfum  nx gra- 

ui  Ug.  6.  Cod.  de  pofiuUndo.  vbi  Impp-  ica  tiam  6c  fauorem  euis  ,  cmus  patroci- 

tt&ShmiitxQiutqniifttIt^ecaHfi£m,  M*  niiimfiiiceptc»ialfimi  depcMiereteikimo- 

idmmmdmtmgKitfii  ttdnocata  &index,  rdnm.  Sed  boc  ita  dcmum  ptpcedere 

^mMmaliquemintermktm&fMvmt-  air  Zafius  ,  qiiando  clicmulo  fuo  con> 

pfteteffedfUdum,  ioluic  aduocatus  j  iecus  li  tantummo- 

Solji  (copo  abenanic  Antior  ndAer  do  andiuexiK  fectetB  dientuli  &^  nec 

^riiidcxfiqqidciniionprohii^  4iiin«Mi^  con/ulcndam  iojlccpecitii 
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timc  enim  opifudir  Zafius  *  eum  tcilem  Roa« Anno  ij;  o.  Mcnfe  Nou.  die  ii.  Er 

di^nonprohibcrieademiiicatififVCpoBe  in  CMi&  Leoj^okU  Didd)  XX.  Dodofil 

raperioreiationedcBciente*  concn  HnuKom  Pncem  Bcuiifiijceiw 

Cqterum,cti.in)ll  aduocatus  mcus  nii-  fem.Anno  ij/4. 
hi  rc^axicer  teftis  cife  non  poilit  i       Exdpinu:  tamen  is  >  qui  aliquid 

adnerlariotamen  meo,  aaominttstefti-  permodnm  damni  6c  intcrefle  pedtt 

moniumdacat,nonproliiDctur.  quod  videlicct  eam  ob  cauiam  tenw 

Ratio  autcm  diucrfi'..itis  harc  cft  t  porc  cxclufus  alijs  operam  (uam  loca- 

quoi  iu'picio  raliitatis  co  deficiat  caiui  re  non  potuerit  ,  ficque  damnum  ex 

c^uo  parri  aducrfk  tcftis  exiftic  :  Nec  e-  patrodnio  cauiae  proprix  pailiis  fuerit, 

nim  prarfumitur  ,  patronum  aducriiis  <«y  IJUJtgMkff.fmmmul  9^Umtlit,ifi» 

Clicntuiuai  fuum  halfum  diclurum  cf-  Ttant. 

Tl  i.c{l:mo:.iunn  volcns  riutcmad  dicen-         Ec  quanquam  in  expcnlis  vidloria: 

dum  teit  inonium  admutuur ,  inuitus  vcniant  tantum  expcnia:  circa  Ltem 

ndcogttur.  TametfienimregMlatiierte-  laftae  &non  damna  dra  alias  resw 

fies  cotji  poiTmt  ad  dicendum  tcftimo-  pfius  viftoris  ,  id  tamen  non  obtiner» 

liiam/./^.C.</frf/?/W.  rarionimen.obqua  quando  damnum  in  peribna  pctenris  . 

aduocatus  \\o\\  cogatur  contra  clientcm  con(ilUt,  vt  ii  talis  iit  pcrlona ,  qux  cx- 

ceiUmonium  dicer^luecdari  ibkt ,  quod  arce  Ibaliicnim  6dc  GaiL  d.  obfiru.  ifi.  M- 

iaris  durum  Ht ,  aUqu£  a^ceftimoniitm  mtr.t7* 

aducr(uscumdcponcrc,quiomni.Tarca-         Iccm  fiUlit  (upra  addui^  aircrtio, 

nacauixipii  commiient,  &cuiuspau.o-  iicauia  coinmunis  lit ,  vt  quipco  (eSc 

dniumiandfbfbeperit.  luo  cohdtrede  poftnlarionem  (wcftite- 

Huicqtioqaeoiaini  accenfent  Autor  rit  :  nam  tum  expenias  &  lalariuin 

aduocirum  dc  quota  litis  paci(ccntem,  pro  partc  cohcrcdis  vcl  confortis  fui  re- 

qucm  a  poiluLuido  rcmouen  cenum  cipit :  Mynling.<//cf.oi/?r«.i.  quoniam  ha-  ' 

cft  :  dc  luc  vcro  plura  diximus  Hipra  denusnonpropria,lcdaIieiucauiaprae- 

iijputAt.6.thefi7'  /Itr.Cquaehucrcpcteiii-  .fimittur. 

da  funt.    Qiii  porro  (ccun.ii  huius  or-       T  H  e  s  i  s  O  R  D  o  poftularc  pro-''*^ 

dinispcrlonxpiolepoftularc  pollintdu-  hibitorum  conrinctcas  pcrfbnas,  qui- 

bium  plane  nuilum  cll,&  in  d.Li.^.6.  clarc  bus  jro  ic  tantum  &  ccrtis  quibusdiam 

cxprimicur.  perlonis  poftuiandi  fiMnilias  concedi» 

Scdvttumpro/epoftulans,  iiaducrla-  tur  :  t.t!cs  vcro  fijnt  qui  edu9;o  pr«- 

rium  vincat  &:  .iducrianus  \n  cxpcnf.is  t.nis  mfamia  norantur  ,  dc  quibusin 

condcmnctur  ,  ialanum  in  propru  cau-  lcquentibus  dicitiir  :  iiac  autcm  pcrlb- 
iapetetej)oifittqqEritur  ?VcC  vetioreft  nae  poftulare  prohibentiir  pio  pareiii> 

itbramKncentia»<qiitfidarinmptopciam  te*  ftacre,ibrore,vxoie»k)cero , p»- 

caulam  agcntcm  obrinerc  non  polle  cxi-  rrono ,  patrona  eorumque  libcris  aliis- 

ftunant.Hoc vcro  idco,quu  lordidum  ell  quc  qux  anpiine  fine  vcnia  in  ius  voci- 
in  propria  cauiapcterc  aliquid  pro  opcra  ri  non  poftunt.    Itcm  pro  gencro,nuni> 

fibipraribta.  virrico,  noucrca,  priuigno,  prin^Ena 

Et  hanc  icntentiam  inCamcra  clfe  .aliisquc  nobis  adfinicate  iundUs.  leg.  u 
reccptam ,  teftantur  Gail.  1.  obferuat.  isi.      7.  &feq.        *  Ajj.i.  UkffftMfft^km- 

Myniingcr  /.  «^.^.acpraeiudiciisCame-  i». 

rahbus  hrmacam  in  caufa,  Chriflophori      Per  «^««fiffrm  veto  hoc  lod  incidt^ 

SvahachsLL.  Jiccnriari  coMtnilicrnL  gp     Hnw»  q^^hwr  ^trB»^fypi  Rr  crst>. 

ftan» 
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'Ibfircm  ,  non  «iainiajntumhnitani  &  Ucecad.iritjs  pofleamortc  hlu  aui  fili« 

piztcritam  monct  Vlpianus  inLs.iA.f.de  diflblurailia:ii,voKtntas  umendcKundi» 

ft^hibmi9»  morce  ipfius  leonfirrnaa ,  adAtticatis  diC 

Obiicitur  quoc?  pnTtcrit.r  qiioque  &  fblutioiie»nTuratanotiv.-nfccur.  Quiii& 

finir.-c  .iffinir.ins  in  lurc  ncltro  ratto  lia-  fin':^<i!.iri  fiinorc  vlrim.r  voluntatis  licc 

beatur  ,  idcmquc  ci  tnbuacur  eiicdus,  coiiilicucumcll>vtdilIoluca  quoqucodt;- 

qiiem  pfaefeosdt  chuan»  dSnitas  habec  ■  iucacc»fi4eicommiinim  nncaiauc  genero 

Sicenim  vtneracione  adiintcaci^pBaeieri-  ■  debeacnr^oiaicnmadhos >  nWl  dcfuiKf) a 

r.r,ntipriTinrerdicunrur,intereaspcr(b-  filiajvelfiliopcrnenircnon  poilit  obra- 

nas.qua:  olim  fibiadfines  fucruncqmm-  tionem,quam  Impcracor  alic^t ,  volun- 

iiisnttncadfineseiIedeliertnc$..ili^)fiiMfi»>  casdefiiiidi  alias  euertetecur  ,  &fideio 

tiiLlisM^.vbi  Imperaroradfinitatisaic  commilliimconcideccc 
vcticrarione  a  quarundam  miptiis  abfti-       Hoc  vcro ,  quod  iii»fhim  cft ,  infantcs  ^ 

neie  nccclle  eft  ,  vt  ecceprmignamaut  poftubre  non  poilc  ni(i  pro  fc  5c  cerris 

nurum  vxorcra  ducece  non  hcet,  quia v-  quibulcJam  pcdonis,  ikaccipiendum ci^, 

.  tiaque  Blia^ioco  func  nifiinince^nim  seiticutiluerinc.*  tanc  e- 

Sed lioc non  obftat :  in  nuptiis  fiqui-  nim,quia lublato  iinpedimento  ,  in  pri- 

dcm  prxtcrir.c  aJfiniratis  lano  h.ibetur,  fliitumftacum  rclbtisn  ,  cxiftimationtm 

quiaicmpcc  ui  coniundiombus  non  ib-  pnorcmrccuperaiu ,  (am  proic ,  quam 

lumqoidlittatcanfidecandum  eft ,  fed  'VroaliisquilMiicunq^poftaJatcnonpco- 

eciam  quid  h oncihim  tit  l.4^iMn£t.Lssfr,  nibencur.  c;^namaocemficin&nes te- 

ff.derti.Nupt.  At in edido lioc  de  poftu-  ftitucrc poirmc, pcrroquarritur.^Etqui- 

lando  iubetur  duncaxac  racio  ex  pacce  dempcmcipcmhanccompctcie  poccils- 

-  pnecarisd^tacts  pranonc :  ex  parce  ve-  cem  nemo  e(l,qui  negare  aodeac :  cum  c- 

roeittSfquiaiminlamis  fic  pro  alio  vult  . nimhic f.t  funialcges, quibus infamia  ir« 

poftulare  nihil  infpicitur  nifi  neccfliras  rogatur  / suj}.  delegib.  acq;  dc  fllis  difpcn- 

autofficiiaut adfccflionis.  Hxcvcro ne-  landi ,  acproarbirno luo llaruendi facu'- 

ceilicas  adfc<^ionis  cxhibendx  nulla  eHe  ucem  liabcac.  Lpa,C.dt  legibm,  idcicco  du- 

poicft  obaffinitatcm  iam  fiiblaiare  L  fm.  biiminoneft,quininian)i3in,legibusali- 

demtdot.  hmS.  L  2\.  Digeft.  de  re  iudtcdt*,  cui  irrogacam  coUcre&:  abolcre  poHti. 
Iii  luraiTia  ,  dillblura  adfiiiitatc  ,  tollitur        Atquc  huiusrcftitutio.nis  crTcdhis  h:c 

ncceiEcudo:at  nateuerencu    honeibs.  eil,vc  qucm  prmceps  ic  in  hiccgrum  rcih- 

.  Pcaeterea 6biicinir,'qti6dlfideioom-  ;  mere <tixic»is  hononbus  (nb &ordim^dc 

Qij(Gmi.£tmili«reK6lnm^  gCueiiiui  Ac  omnibusarterisrefticucus  incdhgatur  L 

nurumnonperueniac ,  nifi  macrimonio  i.cJe/tntent.paf.  Quibus  &r  cxiibmario- 

61n  auc  hluE  murtc  dillbluto  ,  L  vU.  C  dt  nem  concincn ,  quani  pnus  iubuk ccfti* 

mb.jiffaf,  Vnde  colfigpinr quodaffinica-  ttttiis,ccrti£Bmnmeft; 
tis^etiampcaeteritz » lanomlQl^busfaaF*  .Alktddioendimifiprincepsiian-rcfti-Q^S. 

beatur.  ruarinfamianotacumin  inrco;ruin  ,  fcd  An  tnfj- 

■  Reipond.  Sed  ncc  hoc  m^^operc  re-  criminis  ialtem  admifli ,  grattam  hiciat :  mta  tU- 

fta|^ur,quia  cum  ratione  ac  intuim  ne-  huiuimodi  enim  indulgentia  poniam  de-  Utm  fi 

cnlnidiiijs&adfiEdioiiis,qaadefiindhis  lidiiblumremitriccsetecacriminisincd- prmef» 

nurum  vel  fbcerum  profccutus  fuit,fidei-  moda,&  in  his  infainum,mancce  patitur.  crmmit 

commillumftierirrclidlum  ,  illa  aurcni  h^hocc^y<\\ioAmLfin.C.dege7\.aho}.  dici- admip 

adfc^o  dc  ncccilitudo  ducaric  adiiuc  co  i\xv,lndulgenti4,pdtresf9ttfiriptt,quos  Ubtrat,  grMiam 
ceropore/}uo  k viiiisiQe dcceiE^iddicQ»  wn^m itifmimtnmk  iMB^ , fidpeendfdotui 

Xxx  gruum 
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ffattmfAfit  DonelL  lU^aui.  Pacius  tent.  iurtJMunitjfud fiilnunerimt,&c.  Quibu»^ 
^.^7.  vcAmIs  larifconlukns  tnmiit  9  quod»  Or' 

Nccobflat  Lylt.%.vlt.C.defentau.f*fi.&  roctfi  pnecor  non  eodem  modo  •  qoO' . 
rf/?//.vbi indulgcntia refticuno  dicitur bo-    princcps & Senanis  reftituerc  pofRt  pro 
norum  &  dign.tans  omniiunquc  araillb-   arbicrio videlicet  ex  indu^ncu&  immc- 
rum  recupcxatio :  nam  obleruandomeft^   diatCjadhi»  viddicetad-hoc  direAe  ordi- 
qiiod         vlr. Impetator  reftiniciont9>  nato;-idttmenper  obliquum  ,  mediace 
verbofit  vru5,nonveroindii]genri.T:pro-    acpercon(equcnriamf;icerepu(TIt  •,  vt  (l 
indc  oniniaamrila,  atquc  itadignitatem    minor  15.  annis  iudicii  imbccillitate  la- 
auocjue  ^cxiitimjuoaem  ceftituUre  ccn-   pfits  &  ciraumuencus^condemnacus  (ue- 
fetur.  firescan£ialiqttafiunofittam>ctfiadiier- 
Senatum  quoqtie  eandem-  obtinere    (iis  poenamiiuun  in  integrum  non  rcfH- 
potcftarera,alIerit  lurifconfultus md.l.i.§.    tuatur minor  a  prortore ,  in  intcgrum  ta- 
io.J.dt  fcfiulMdo.de ipu  Mtem  ufittutieney   mcn  rcilicmtur  aducrlus  condcmnacio- 
in<\\i\tmtft4terlo^^tytnmiiu^i-  nem  ,  ac  coniequentec  adnedus  infiiF- 
pmcife,vetHenAtu  Pomfmimfuritt&fih  miam  ,  qnz  pcenam  iftam  fub&cua' 

tMrdteartpTUti9lufiilfilKhfUmftm^&.  eili 

Stn^iut mduifit.     ^  ^  ^  ^         Scd  vrrum  pontifici  Romano  hxc  Qu.p. 

Senatusauceminintegromideoiefti^  quoqucmfiutiesin  integrum  rcftitucndi  ii» 

Hitt,quiactfilegera(acetenonpoteft,ius  poteftascompetatdilquiricur/  tiftxtm 
camen/imi]clegi,conccdcrcva!ct,^M.A  ^.^^  conflansteeft  om^iom 

b9n.folftfi.  Senarusconlulci  enun  eadcm  .  C       '  •      &ni  Mjfffnr 

viscHevidccur,  qu^Icgis^proindecum  r",,^?^™;^'^^,^^^^^  «ft»r«r 
penea.Senammquoq»eritpotelbs  »»  Lnpcracon ,  poccftas  m  r(/?«««^ 

condcndi ,  ac  confcqucnter  conditum.  jl ii,c_t-i  «jUmIL:  ^s^^  ^m/kmit^ 

toUcnd./>.C.rfr/r^.i  iciarcoenammfH-  ^egOMn- lilfinies  «ftltoendl  COmp^ ««8«^ 

iniam,mrc  ircogatain ,  abolexe  &i,  coUcre- 

potcft.  Quodtamen AntoniusFaberad  "  quidem,  qnantumad  ius^Ganon».- 

«amtcftringitinfemiaiTi ,  qua^ncn legc,  cu^"  a"'""  .  rcs  videtur  planc  cxpedira : 

fecl  SCto.  irrwgarur.  Hinc  enim  folo  Sc-  Sicenuni»*^     defenttm.  &  rt  tudtca^ 

natusconlulco  abolen  putat  :  illam  vcro  InnoceM.j.  €4rw           i  Bartbel^ 

nonitetn.  Etvidetur.qnoquc  cpiniobzc  "  *                   "  ^ 


nonexiguainverifpcdcmhabete.  Quia.  Utet^iiimmmnoneffemmoruprtcij,quam 

enim  Se  xitus  !cgcm  non  fiurit,  ncc  fupra  »  '«^"^"  qmfuftr ho:  cegnofce- 

kgcm &ft  ,  idco lcgem emfquc cftcaum»  b4nt,tttndtcemfoUdot condetMiuffentjtH  ti- 

aboleteac  collere nequic, ,  cuin  dus  fit  itmt>.ntiffienmfiMmmttmimtmfliMU^ . 

colleieerabco)pielegero,cniniefteam.  httttfutumreflittttmkudfmiumufodt  ufo- 

ttmdewCjLLfin  dt kgibtu  :  pr oindc  ncc  in-  f^^''^'*  tmphr.ifi,.   Nos  autem  (onfidtrantts 

femiam  iuris ,  legc  fixcincrolis  irrogan-  ^MunulijJumt  YelMtmtnafjiidinmffujvo- 

iam,toUereporeric,  Scaatus.pcrin  uuc-  ftr  prddiQm  ftmtmim  *  ' 


grum  refticucionenu. 

Quin  &;  prxcorcm  infames  in.inw;>  Exquo  (acrs  abundeque  cognolctnir^ 

jrumxeftirucrepo(lc,autorcft  Vlpianusi  qucd  ponn^ci  Maximo  ius  infames  10« 

mdJ.ui.io  Auauttm &  fr^uerttfiituerefef  inccgrumxelbcucndi compccac- 

^t^imiimfStimkifiiitmttiUMfnittnm  •  x.-  Etlanclihccpoteuaslmpecato- 

dm^im4f£mm4gtJiiffiMlimiifiit.  vianimoque  ptindplRomano oibni*- 
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w*curr.on,^auideinmulcornagis,  cci>  mo  >  racione  horumpontiBasniilLiDC- 

'iMiecc  tttr  pontind  fiumno ,  vt  qui  digni.  atcus  eft  poteftas  ,  vc  8c  (upra  oftenmm 

•caielui:^  excelfior  Cit  Imperacore,  ac  p9-  fuic. 

tcftacc cminentior •,  vt enim  le  habec  la-        Ec (ane cum  ponnFcx  Pvomanis  Apo- 

naadlblem,  iuRomanusImpcrator  .\d  ftoloruniChnlh,inprimis  vcro  DiiuPc- 

^ontificeou    Expedicum  verucll.quod  trilucccirjrcra  iclciacliiet,paccll,vc  ho- 

.naec  poceflas  tnfiunes.in  incegrura  icfti-  'ram  quoque  veftigiis  infiftat.  Acqui 

.tuendicompccaclmpeiacon  »  vc  ex  prz-  nu(piam  in  iacris  legitur  rctrum  &  cae» 

xlidHspatctjCurnonergoeadcmpotcftas,  teros  Apoftolosinfamia,  obftdnusali- 

&quidem  mulio  magis  compecercc  fum-  quodadnuilam  notaco&,  prilbjix  cefticur 

jmopontifidRoniana/  lUefiuiuB&enftimaiionL 

'  -SedkEC  ASndiSEtta  ac  ^fiffinMi  eft        Hoc  igitur  pondfex  Romanos  fibt 

-Canoniftaniiii  (entcnoa »  qos  non  (b-  arcogacenon  deoec  t  cum  lucaHfor  eo- 

•lumceftimoniis  SS.  lcriprarar  manificftif-  dem  ittregaudcat,quoanteceflbr. 
fimis  .  icd  &  apoftolorum  iiquidiffinus       Ec  cum  hxc  infamcs  reftitucndi  fku!- 

lenitanirexemplis.  tas  dencgciur  ponatici  Romano ,  mul-  QHj 

Prohibei  quippe  Chrtfttis  Apoftolos  tomagisCardinallhnseorundemqiiecoi-  ^ 

Tuos  ,  &  confcquentcr  omnes  iliomm  kgto  denegandaerit  :  tmr\  qu.od  ipfis,  "^'"J" 

rucccirorcs  ,  rcbus  iecaLiribus  {efc  im-  tanquam  clcncis ,  &  pcrfonis  Ecclcfia- 

miicere  &  tcrreni  iudicis  vices  lubirc:  fticis,nonconuenutlclc  rebus  huius  ic-  gT^/ 

t,  ftdfm        lu^-f^iuft,  j,  tituL  21.  lA.  2.  jcuii  ( qualis  eft  rcfticucio  famx )  immilce- 

Tati,  re.    cum  qtiia  ^  lacece  pondficis  limc, 

Atqui  fccularc  ncgocium  cft ,  reftituc-  ciufclcmquc  pars  cfle  intclliguntur,  Arg.  l.  ''vy'**' 

ic  infamcm  in  integrum  &  ad  terreni  j.  prmc.  Codic.  ad  L  Ud.  maitfi,  "Ecideo 

tancum ac fccularis  magiftratus  offidum  cum  facuicas  icilicucndi  famam  poncifici 

peninec:proiii&pcmtifeithocfibivfiir'  Roinano  non  compecac  >  mukominus  ^ 

|»arean|iiearrogareiiondebeb*  compctecCaTdinaliDns,ipCuspontificis 

Non  ad  rcm  facit  d.cdfit.  23.  defentiHt.  condliariis. 
&retud.  NamponcifexRomanus  nullo        Nec  mouct  quod  Cardinalium  col- 

tucefibihancanogac  poceftacem  ,  quod  legium  Senacui  xquiparccur  vc  opirum- 

^fiunes  in  integ^am  teflacnere  polEc,  curAucoces^nolfaroailegatuScnacusve- 

cum ,  vt  modo  didura  eft ,  hoc  fit  ne-  ro  rcftiiuereinfittnipsotfmfoaieril^  vcdi» 

gotium  feculare  atque  ab  officio  fummi  ftumeft. 

pontiiicjs  &  paftorK  £cckfi«  planca-        Rdpond.    Nam  vrrum  coUcgium 

'hcnum.  CardmaliumScnacui,  an  vcro  pra:fcdhs 

Multo  minns  ooniiXRam  ieiiienriam  pBscorio  aequipararidebeac  >  adnuc  con»- 

probac  poflerius  argumentum ,  vc  enim  -troiierfiim  eft.  Hocomaimiis  iane  his  po- 

pontifcxRomanus  ,  tanquom  fupremus  rius  ,  -<quam  illis  ,  compacandos  exuti- 
£cclcfia:  paftor,  quoad  Eccleiialhca  ,  ea-  maC. 

que  aax  ad  prophum  paftocis  &  pondfi-  Deinde ,  pofico  eo/nontamen  in  vct^ 
cis cnidum  pertinent,  fiipcrior  fit  Impe-  laiis  pradudicium  concc^b  ,  quod  Car- 
ratorcacprincipe  fummo  -.quoadfecula-    dinalium  collcgium  fic  mftar  Senams  , 

ria  tamen  ,  poccfbs  ponancis  mferioc  exmde  camea  non  fequccur  ,  quod 

iongccft  poteftace  Impecaiods :  Imiic  Seaams  Homaoiis  olim  inftmes 

Xcx  X  exifii- 
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cuftifittnom  ceftitiierc  pocaic ,  itaquo-  fiu  atmt  relt^*tum  ftntmiam  nm  txctpgt 
que  hodte  poflic  coHc^um  Cardinali-  ffHmfUk,  fr^bttmk ,  qMMqut  iwimffi 

tcmfeMlidanmimim.muriKfymubM 

Reipond.  Nam  Scnatus  Romanus  e-  nonoporta.  rmitaigicur  p<riu  tempoaar 

IwlibcracReipubl.Sautus^atqueaprm-  li,  iplaqiioquc  inlniniafinitacrit. 

dpc&patatumpbncco^^^^  lnUDis*MpoJluUnd,.P^pinu. 

bat.ccu.  occrrf/./§.9.C»'/j,.  AcOJt»,-  im»dif«teaffiSit ,  qlodpoenatiipo- 

um  Cardmahum  ,  i  modo^Senams  cft,  ralifinita,cuiinlb.iiackcannexa.pefi&. 

noii  coiiiluuirpccuLarc  &  abapfo  Ponti-  t^tur  poftubrc  in  iudido.aii  conl^micns 

nccMaamoiepacatumatqubdincrfum  cft,quodinfimu  amplius  no  durct.  Vcr- 

corpus.  a-dvnacum  ponnficccorDusv-  bali(,confi.itih«clJint:  Imferat^r  Titi- 

namconftituK.  ,  Qu.a  CardmaTes  di-  us  Amnmmufirifjit ,  tmnqm^^^im- 

cnntur  a  latcre  elle  ponafias.  _ i.  Qu.a  bus <ju^n<juennmnttrdulum  r/pr .  poftamn- 

conGbamfuncponc.feci$,coiifiJiani  vcro  ^u.„J„           p,ftulJnon  pLLru 

funtparsdccorporeems,cuill$confiIia.  D,quoqucHAdrumm,tfwpfirat dt  tx,Uo  rt- 

mCmnlj.Muunu.cftar.  utrfinif^f^i      adhibccur  di.  . 

C?tetuni  Camcrx-  Impciiol.s  lua.ceni  ft,na,o,quo  criiVJne  filendum  vel  eicili- 

mfiuncs  teftmierc  pollc  ^^^^  um  fu  irrogorum.  Atqui  infiuiies  poftu- 

pttcat.cmnexprcfluniOrf^^  lareprolubentur.vtfuprad.duin.  Ig.t"' 

f,uu.szvcrfvndvhrdas.&t.  finiiccmporaU  .p<tm*li«famiaamp^ 

QS.li.      F-^'"=^dcn>^uc\'cxiftmjatiompnfti-  dttcatenokinceuLcur.. 

f""^  cxcau&fonoiiirroganMSefkcempoca-  4- HacpKBcetcafaat£/.C«iA;fcr,flW ' 
•^7  h^.eaqucfinita  fit :  vtputaGquisiSeRe-  • q^"  Antcninusiralcribit: 

tur  vd ordine  moucauirad  quinquenni-  ordimfuo  vtl  aduMatiMi 4d 

J~_  ura.vcruraqumquenmoUloprxterJapro.  ^f^'"'***^''*'''/*^'.'^**!*^ 
^  fj^^  iiifimktdlwcdurct,noafinecantentio-  .^*««WW^«r^4imx«/4M^ 
fffrr/ff»  «interiucis  noflrilnwrpccccs  difeniri-      5*   Qupdipfiimquoque  nonparum 

Ecprimo  qa«d  amplius  infaraia  ncn    dcikrton.  vbioftendu, quodis  ,  quiicm- 
darer,ied vna.cnmp(£na,  ex  caulafamola  P*^^^^'  posjMafftJduslJt^priftinunL hono* 
trro^ica  ,  fimaror  &  extingnanirinfiunia  ^iD^dignitatem  &  exiinmacionem  ceci- 
atqucinfamis  priftuio:  fama:  ^exiftima-   P'^^>  rcmpus  iftud ,  pcena:  prifinitum, . 
tionicxco  tempcrc  rcfHrutus  inielliga^   claplUm  fucni.  Vcrba  textus  ita  fe  ha- 
cur.piobari  vidctur  pnmo  pcr  L^.Ctdu  tx.  ^*^»  ^tdft quit  oL fuifMn  caufam,  vtl  aiuim 
qmht  tm^jmfm^  vbi  Senenis  6t  Ahro-  •  ^g^^«^9^nnndtl^s fit  rclcgatmJU^d 
ni  nus  Impcratorcs,i^aioni,>i«rriflr fin  -   f"»pu'  ordrnt  motm,in  tA^umfdinfPt  m  ■ 
ttntu  dtctdtbutt ,  tmencum  frtconful,  vir   ordinercdtTc.hnptrator enimAntoninu* tdiS§  ■ 
CUrifiimmcertiir4timbmm§tm»mttmtm  f^op^^^ft^^^utt^nquKUttqmmttqUtttutique 
fimmmm  tHxmt  &mdiiii,Deemmmm  ttx  f^^^"»iptt9rdiiievtl4dmeMimiht,.nl ' 
iunniodbfttnereiujfttit,  tranfitaoeotentfm,  offiaofutfftt  tnttrdiaum ;  (omfktu  • 

tiotttffettinuumtroinfarmumpdUmtft.         ttmport  mbiLmjnui  fnngi  honcre  vclogicio 

X.  Idemconftat&coUigitur  cx  /.  4..  fofi'ti  ^  hurt^t  :  nequt  emmtxaggeranda  . 
CtditMltiit.  vbi  iidcmimpp.  Seuerus  &  f^it  ftnuumH.  mmbm  imerdiaiem Jt"  ■ 
Anc6mniis:^/QMMiMibaium« 
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6:^  In  Us.ffM4tcmtknXcD!oit  Papuiuiius,    icccnc,an  non,vel  Ulud  argumento  efl, 
«liemptts«xiilBieiiiflosi  ex  cciinine  le-  fieiiisteihabeKaircado,  iodidumfiird 
iiioce«velut  traniado  nc^otio»  non  cfle  ■  &iniiintfuniiiDn  ellct  faraonim,neq;  ex 
interin&meshabendos.  coperpetaafcqucreturinfiimia:inhisli- 

7;  Dcniqi  pro  hiac  iciucntia  maximc  vi^  quide  ludidis  pccunianccr  Iblct  damnari 

^iemthset^tij.S^iff.ailiCimUMtff^  reas^pjttaadduplumyqiuidrupluni,  vel 

la  qua  Mardanus ,  onUntt  diecnrionum  ccnamacftimationem ,  qiux-  (blucnda  cA 

dccem  annis  aduocatnm  mocum,  qui  fiil-  intraquatuor  mcnilum  (p.icimn  l.fin.C.de 

lumuiilrumcntum  >.  cognokcnte  pr<r(i-  v/ia>.  miudu.  aut  vbi  graius  pccna clic  (u> 

de,redtauir,  poftitnem  femporis  digni-  let » rel^atio  temporalis  piaciertim  in 

catemrdponditrcc^ece.-  adione  iniiirianun  arbictana.decerm 

Exiiis  vniucr(isarq;fingulis  colligcn-  folct. 
duni  vidcrur ,  quod  tcmporali  poena  da-       Et  tamcn  in  his  dui are  infiimiam ,  ma- 

mnatus,  tcmporc  elapib  &  pccna  iimta,  nifcfhim  eft  Lde(umtfti.s.l.aimtdrHm  10  C. 

in£uniaquoq,  finiatur  &aboieatnr. .  txpiSktMfmfmi  Quin&lnnlbonfiilcus 

Cxtenim  quod,etn  poena  tempocalis  ruftium  ex  cau&  famoia  irro^itus ,  non  ■ 

finirafir,nontamcniVmfiimiafinita<cn-  iinportarct  infamiam  ,  quia  h.TC  pcftia" 

feaiur^Tedmperpctuumdmctjhisfunda-  bremilimotemporedurat.    Acqui  pce- 

mentisxonfirmacividccnc; .  nanrbmfeonfuKifiiftinm  perpctuamin- 

1.  In  il/>;j^[«tfnnaiicij^4Lezcrimine  fiamo-  iamiam  irrogare,nemo  eft ,  qui  dubitare 
Ibadcerturatcmpu&danuiacusyinftniis  audear;&(atisarg^tctiCMy/s||{»^ 
pcrpctuo  efficitur.  bii^iunttiififmiji.- 

2.  .In l,s.ff. ikdtcHritn^fctihkVa.piniar'  lrfatch.Wefenbec  luriicQn/ultus eru-' 
ttns:adcempusordinemotosexcriinine  diciffimus  leees  Jiadenus  pro  vtrsque 
quod  ignominiam  importat,  in  perpetuu  /ententia  addiKfias ,  ad  Ipecicm  fibi  con- 
abordme nKnitri, &  coniequencer  pcr-  trarias,iraconcilian,&:inconcordiam re- 
pctua  mtamia  notari. .  digi  piicatjfi  difhncuatur,Ttru  imppnatur 

fi.lnLhi^^Jftltn  mSkm  Mtms^Mt-  inniniaexcanfii^&Tcriimne',  quod  iplb  - 
nanderad  rcmpus  cx  cauia  fiimoia  rclcga-   inie  &mofiim  eft*  an  verocxcanfiiarbi-  • 
tnm  pcrpetuainranii.i  Lhorr.rc  oftt  nclir:    tciria;  tta  vt  vbi  crimcn  ipfb  iure  turpi- 
AdrmpmM(\un:n^yte.'eg4iiu  Ji.explttejpa-   tudinem  habetannexam ,  ibiperpcntum 
tiofitg*  mibtefe  dtdit,caufiiiMautittm^$4-  dedecus  adhaeieaCsetiarofipcEnatannkm  * 
utid4eH,nficmn!tAt  infawiam  perpntium  ceroporalii  fit  impofita :  qnoniam  legis ' 
titmtbftruetur.cccQ  hicad  tcmpus  excau-    cffedlu,';  pcrpenuis  eft ,  qurr  tanrumcon-  • 
ia  (amoia rclcgatio fiidainfamiam  pctpe-    fidecat  ^clidum ; de quo  vbi  per  ietttcn- 
tuamcontineredidtunproindenon  fiiii-   tiamconftat,-/equiturex  legisordinatior  - 
tur-infamia,poeiutempora]ifinita.  ■         neinfamiaqua^  non  reuoGacuramplittSi.< 

4.  \nl.6.C.ex qmb.cauf.infan:.  Impp.Se-    vc  nec  tpfimi  delidlum , cuiact:cdir,cum 
uerus&Antoninusrcfcubuc-.adrempus    fa£kumnonpoflitreddiinfedum  l.mbel-  ■ 
in  opuspubhcildamnatos,priilinu  quidc   i9^i.f4dd.DtgefiaU (4pt.&pofiia*i.rtutrf\\ii 
Amimtetinerefieddamnoinfiunijepoft  vecO'd<di6bmi*eft •puiiiticmisarl&rarifle'} , 
implet2cempusfitbiici.lgirar.p(>ft|MenS  cui non  lex  poenaro  tun>irudinis  prxAi^ 
Bempondemfiniramdnratinfarnia.  rait,(ed  iudex,mnc  infanna  duret  cum  ' 

£t  quod  cum  ex  caula  famola  conde-  animaduerlione  ,  aique  cum  eadem-  cx^ 
innatur,inconfidecaabn£veiiireiiondfr>-  tingiiacur,vt  fi  corce^laafit  tenmordis»  < 
bbcwmm  iiidextemfoialcm-pqnSacU  vieloa  quinqHcnnale  exil^  »■  in&oM  i 
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-<luo<|tic  eotcmporcduiccacjpoileacum 
-pciiamii^Manirineacoedbniiin  diorius 
'<iurcc,qttam  prindpalCi  In»iB<iiiain,W6> 

icnbccius. 

£go  vero  cum  lacobo  Cuiacio  (Utu- 
endum  •cenieo  i  omnem  infiuniam  |>f o- 
prieeflepcrpctuam.ncc  temporcabolc- 
ri,nifi  princcps  aiu  leiutus  rcftjtuat  fa- 
mz,qui  lolus  mfaituam abokre  potcft. 
Acque  hancailecrionem  validiffime  caa- 
Bman  poco  cexriJbus  Sc  rarione  pofti»- 
jno  addudiis. 

Nec  eam  euerrant  aut  labeftictam  ar- 
■gumcnum  cocranum  producla.  Nam cp 
ad  LsJC^V^t*tf'i4m.  reiponaecDo- 
nellus  ibi  no  ttadhri  dc  dccurione  ex  cau- 
(a  famoCi  rcmoto ,  cui  dccurioni  (enatu 
abftjnerciullo  in  bicnmu>renuctatur  pce- 
naiii^^ic*qttxnuUaprccdIerit>ftdcnt 
tcmittatur  foladecunonatus  proiiibirio» 
icaDoncllus  cefpondet :  rc<ftiusalii ,  meo 
iudicio,relpondcnt,  iii  diH.L  3.  xiuuoKm. 
pgenam ,  quam  protneriCttS  ffbeiac»  dccilr 
■ffiomucoptBamtiiille.:  quonensautecer- 
ta  rutionc^'  non  ex  mcra  mdul^entia.mi- 
tior  pocna  rco  irrogatur.fama  reo  confer- 
uan,quiaiudexoroptcr  circulla;itiasmi- 
nnens  poenastonendit,  ceuinfiunic  noci 
dig^iumjioo  eile.  Duarcn.r.i<.rir.irto^u; 
ntt.hifwi. A n ton. Fabcr  in.r4tion4lil>  *d l  S. 
jfdf  foJiuUnd.scl^-tondeii  quamuis  aius  ad 
fcropusexcauia  fiunofi  damnatus,  pcr- 
pecua  &  immortali  iniamia.notetttr}ta- 
men  D.  Antonini  Imp.  conftiuuionc  cf- 
fijcluro  ellcjVt  decucianes  ordmcad  tcm- 
pusmociicempocefinico  6e  decttrionarii 
:&exi(timationemcecipiant  L  i.cM  bit,^m 
mfxi/.vbiiusnovumin  poftcrum  oblcr- 
vandum  pcoponij  taomc  parucula  foH- 

b4C. 

JfiAl^^lidMUksx^fAxii^MfimL  re- 

ibondcturcxipfb  rcxtu  :  nam.fi  \  raagi- 
uratu  irrogatar,  paua  qaa:  grauior  cft, 
qualcgituiu,.vtiiis,qmcx  cauia  (amo(a 
d^lmicad£etmMisxMdineaiOtteri«adfe^ 
pus&sel^Mr/Ivs  {WBnaduriorell;»  poft 
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cempus  no  iiabebicur  incer  iniamcs,  quia 
duriore  poena  vd  &ncentia  tcanfiidttcum 

eo  vidctur  de  infamia,  vtlcil.  non  fit  infi^ 
m i s , quia  durio rcm  panam  pailii s  eft :  & 
itainaCbonefiicti,qua:eilfamoia,  &:cu- 
iuspomaeftcsncttmdttpti»fie)c  cui&  fiir 
.conueiuu5  non  condcmnecurindllfllum 
vel  quadrupkuTi ,  fed  relegemr  ad  tcm- 
pus,vel  deturinjopuspubiicumadcein- 
^us,  nonierit  poft  tenipus  iniamts  >  quia 
lentenrianoneftprodiioenda,  (cdroino- 
enda,  quoadeiiisfienpoceft^CuiaCi^tfU. 
ff.de  pojiuUmd. 

Ad  /.j./i<e^«ikMdLre(poodecauchoc 
nofter  jn  cfae(t  ecfi,  cemporali  peena  fini- 
ta,adhuc  inter  infames  liabeantur,tamcn 
ad  poftuiationc cam  infamum  non  por- 
cigi ,  idan  Duarenus  de  pofiulMtdo  cap.peH- 
ffMaL  Adeoquenepant  Ce<{m,pti^ufare  f- 
^ikCMfi  ftmfj  "d  ptth.  4'  ^da» 
doMtHMm ,  temptre  tSt  prtteri  .  er^  non 
t^4mpimttt^4>m.  Verum  cu*.i  przcor  a 
poftmando  infiunes  diferce  remoaear, 
nec  cafiunjiunc  vfpiam  nominarim&  ex- 
prcitccxcipiac,  valJC-  dubico»VCClimfiifti- 
neriliacceipoiifio  valcac 

Aliirefpondcnc  dtS.LS.  non  agctede 
eo,qui  ocdine  mocus  (ueric  oc  cauia  fa- 
mofa:proinde  htmc,bicnnio,  ad  quod 
motus  eratjclaploirurlus  poftulare  polTe, 
vc  qui  nuiiquam,  nec  cemporc  pcenx  du- 
iantis>in&ni4bbotariL  » 

Sed  huic  rcfponfioni  rcfrogantur  tec-. 
b.i  d.lJ.:i<idk  fiqui Jcni  cxprciTc  Papinian. 
quod  diiUndlu}  adhibcri  nojideb«eac«au 
dainnatus  fitadiiocaRisex  .caii&  fiuno&i 
anvcrocxalia. 

Mihi  poftcrior  ha?crcfponfio  non  dif^ 
plicec:  &  verba  ifb :  ttectt^tAetifr  dfitnUi» 
fMi  mmiu  filmium  m/  eialmm  fit  irrt^ 
nm*  nonficcumOuiacioaccipicndapu- 
co ,  quod  vidclicct  nihi!  inrcriir  ,  vtrmn 
cnmcniamoiumJir,  anminus:  lcd  hoc 
p<mus  inodo  accipLenda  cxiftimo»  quod 
lafittiuairrogata  per  femcntiam  tidicis 
npnipquitatutjtync»aim  vcl  nominacim, 

lentencia 
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(ertientia  dcliilu  famofutri  cxpreflum  cft, 
ncc  cx gcnerc  pojm  de  co  apparcc.  Ei  ni- 
tro  (ubiedi,  quod  pccna ,  tempote  dctcr- 
minau.vltenusporriginon  dcbcat  nifa- 
miinon  congrtucquia  tcmporc  non  de- 
terminatur,  ncc  fado  iudicis  condtmna- 
tis  infligitur/edab  ip(alege  irrogaturHil- 
ligcr  in  Do»f enadMb.iS.dJit.  H  h. 

Ad  L I.  Codjc.de  bii.quim  extf.  reipondct 
'HiWi^erdtShlotOy  infamiam  ibilatiusfu- 
mi  pro  opprobrio  quodam  iplam  rcmo- 
tronem  ao  officio  comitantc,ac  promde, 
rcccpto  co,  ccllantc.  Scd  hxc  rcfponiio 
ditm:atoria  dV,  in  meris  conicdhiris  con- 
fiftcns,nullumidcirco  firmum  ac  validu 
habet  fundamentam.  Nec  magis  placct, 
tp  idem  Hilligcr  cum  Wcfcnbcc.  refpon- 
dendum  exiftimfat  in  ifta/,/.  agi  dc  dciiclo 
arbitrariam  pccnahabenre,  ex-quo,  fi  no- 
minarim  iudcx  infamia  imponat  vna  cum- 
coercirioncruc  tcmpore ,  pccn:E  arbiira- 
riae  pracfinito,pra:tcrlaplb,uifamiam  ceu 
acccllbriam  iliius  panar,  vna  tolli.  Reip. 
Rcfragatuf  quippc  gcncraLtas  d.  i.  i.  &:  cu 
lcxnon  dilHjigunt »  noftriiccrt^  n<Jii  cnt 
addcrc  ac  /iipponcrc  diftindionem. 

Anton.  Fabcf  in  /  gifdepafluUftd  putat 
d:l  /.elfc  iuris  vctcris  corrcdori.im ,  atque 
cum  decurioncs,  cx  caula  famofi  dair.iia- 
ti;ifcad  ccrtii  tempus  ordinc  rcmon  ohm, 
ctia  finia tcmporali  pcena^mafcnnt  mra- 
mcs,  .Soc  pcr  confti:ut.  Antonini  in  1 1. 1. 
mutari,fic,vt  dccunoinbuSjOrdinc  liiu  ad 
tcpus  motis,pofthac,fiue  in  poftcru  inta^ 
raiatcmporal  is  lit,ncc  vlrra  pornani  rcm- 
porc determinara,porrigatur.  Qua.n  m- 
tcrpretationem  approfcut  quoquc  Cuia- 
ciusin  <£/./. 

Ad  Lj.S.i.f.  dedtcuriomb  refpondcnar, 
vtad  prarcedcmcm  /.  /.  poftremo  loco  rc- 
fponium  fiiit,ntnnrum  Ttngulare  hoc  clfe 
iiriis ,  qui  ab  officio  aliquo  ad  tcmous  rc- 
mouentur,  ex  qiucunque  etiam  hunofa- 
cmCi,  vt  poftquam  tcmpus  iftud  ebpfum 
fiitrit,  famam  &  cxiftimationem  prifti- 
«am  rccipiant ,  codemquc  offido,  vc  pri- 
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us,  fungi  pofTmt:  hoc  quippecfFccluiu^ 
fuit  D.Antonim  conftitutione  in  dl.i.Cde-' 
his  qut  in  exil.  ad  qua  fefir  ICfus  cxprclfe  re- 
fert  m  dLj^i.dc  dectermtb.Hoc  vcro  ad  e- 
os  porrigi  ik  extendi  non  dcbet ,  qui  pro- 
prcrfacinusaliquod  famofum  nolimtab' 
offiao  rcmoti,(cd  aliapceiutemporali  v- 
na  cum  infamia  notati:  hos  quippc  placet 
pcrpettia  laborare  infamia.  Ad  Lj.ft.dede^ 
(strionib.  codc  relpondctur  modo,quo  (ii- 
pra  ad  L4.C.ex  qutb.caufmfam.  cj»  ncmpe  i- 
bi  infamia  idcirco  non  durct  in  perpccuu, 
quirwgrauiorpttni  lcgitima  irrogata  fiiit; 
hoc  quippe  ca(u  feacntas  parnir  vidctur 
traitgitle  deinfamia.Idq,  ctiain  ifta/.j.di- 
(crte  cxpnmit  Papini.m.  dum  air,  ad  tem- 
pus  aute  exulare  iuiros  excnminclcvio- 
re,velut  tranfa^lo  hegorto,  non  cllc  mter 
mfaiTies  habcdos.  Alioquin  cpinfamia  fit 
pcrpctua,in  pnncipio<<L/.7.  ciilencaffcri- 
tur.  Ad  Lis.i.{.ff.ad UCorntL deftljis.benc 
Cui.nc,refpondct,ibiaduocatu  ordme  de- 
curionu  mctu,  poft'  tempus  dccurionatu 
a'cipcrc,quia  116  fuent  v  II  i  infamia  nota- 
tus.quoniaaduocanisidcirco  ordinc  mo- 
tus  jpponitur,  no  quia  faifum  inftrumcn- 
rii  conlcripfillctjfcd  quiarccitafttrt  Co\u  Sc 
.Hlcgallct  hdruin:lcgis  vero  Corn.dc  fal(is 
itidiao  publico,C|>  tamolum  eft,  tcncatur 
15  diitaxar,qui  failum  feccnt ,  no  qui  rcci- 
rarir :  &  quantjfccitator  quoquc  falfi  ple- 
dtc^lus  ficnotamcinfamiaiplum  notari, 
vt  ita  if i  ii  /.  I}.  aduocatus  qui  recirarit  fal- 
fum,cx  cauianon  famofa  ad  repus  ordine 
moras,poft  tcinp*rccipiarprifti5ia  digni- 
tatc.  Iiihoc3.ordincilforum,quibuspro  Qua?.i2^ 
fc  rantu,&  certis  ciuibufd.im  pcrfbnis  po-  derici 
ftularc  pen  nirritur.rcdc  hoaie  collocan-  pofmr  po 
turCi  kRici:hisn.nonniliprolc  &  hc-fi^^^*-^ 
clcfLifua  pcrfbnifq-,  miferabilib.poftulare 
conccditur.Iun.in  Concilio  Latcran.de- 
crctum  ftiir :  Clericttn/ithdiaeonatu&tn  or- 
dtnib  fua.ji jlipendtis  Exclefiaflicis fuflentetuu 
corafecuUri  tudice  aduocatt  m  negotiii  fecuU- 
rib.fert  non  pr^fumant.nijipropria  cjufim  vel 
EnlefiafuapToftmt^tprQintferAbtltb.forth- 

HerjfMih 
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ferfiniiiqU4  propriAs  caufu  admm$/lmt Mff  tere,  mtubusMm  velltprodejfe ;  tm njfifr» 

'  fiigimt  eapj.exn.de  poJluUndo.  feipfo.velEecleJtafu^tvel  (JitucejBMimmh 

Item  Innooeadus  centas  huius  eapa.  i.  neat)  propet/onu  coiuUiBih  MmfiriMAm 

Inrerprcsm«f^>i?^«f«r.ita  hac  dc  rc  fcri-  Jibi  licitum  efi pojfuljre. 

bit :  Ev  parre  tiu  mhif  ffnt  propofttum  quod      Ec  caiuum  de  lus ,  quos  velui  to^myjjtff^g, 

quidvn  Cauowei  rc^HUra non Jolum  in  EccU-  vcl  (ccundum  quidi poftulandorcmouct 

JtafitcUyfedttUmmforaifikmtai^frdfih  prstoiitsediduiiL 
nmntadttoeatiofictumexercere:  curnque  ob-      Hoc  prartcrcundum  filcntio  non  eft, 
ticttiir eu ,  quodnondtbent ejfeforenfu velEc      prohibitiones  huc  vlq;  rcccn (ir,r ,  nec 

clejtajiia negotn ftifceptores»  uififme  td  mo-  parcium  confcnlu  rcLuan  poiFuic,  lic,  vc 

nafiern  expofcat  vtiStm»  dUte  itibilmmm  qoamuis  pars  adaeriaaliquem  ex  prxdi- 

in^etrMey  ^fiumfropmiunt  mf^erttam  dUsadpoftulaadtm)adnuaecevelic*iiilii^ 

excufandam ,  quodeapitulum  lUud ,  per  quad  lo  tamcn  magis  admittatur. 
fradi^a prehibtri  videntur,  de  monacbit,  node      Ec  racio  huius  expedica  e(l ,  lurc  nem- 

eMontcureguIaribuiloquittartnamJtfie.  pc,quodprxtorp6tfaihcionc  quibufifam 

.ViideenfiiltMiemme  r^imdimm ,  qiud  perlonis  intcrdiccndo ,  non  cam  aduerfie 

Hemm^ttm  decjomiscii  reguUribut ,  quod  partis,  quhm  i^2;r''f-in<;  iTi.v,  ac  dccoris 

de  mon.ichii,qiuntum adfupradtHj,  tredtmus  lui cationcm  liabucrit.lta  enim  in  princ.  L 

ebjetua^idum,  luctdemonacbiemcanoneJ^e~  i»depoftuI.  Vlpianus  ichbit :  Hunc  cicu- 

.  eii^ter  fit  expr^uuu  Itmijpra^cor  propofuit  habendz  rationis 

Adcoq;  vulcPontifexMaximus  Inno-  cau(a  Cuxc[i  dignttatis  tucnda:  &decoris 

Cccius  ■uillos  omn:no  clcricos  proahis  in  (uicaula,  ne  ftne.delei^^  pailim  apud  ic 

iudicto  polcularc  tiicaduocan  munerc  tun-  poiiulccur. 

gt  polle  :«xcepcis  tupcrioribas  r'.£cdefia       Onn  icaque  non  6b  '&U(»cm  parcis 

< videlicer&  perionis  miiecabiiibus.  aduedie  »  Ccd  propccr  panons  9tt  mtff^ 

Ratio micm  huuis  cll,  quam  ctiam  in  ftratustuendam dignitatem prifarx  pcr- 

diH.  ca.  actuigrt  Innocencius,(^uod  deri-  fonx  apoftulando  rcmoucancur,non  po- 

-cus  rcbus  lccuiaiibus  (elcimmilccrenon  tcricpars  aduer&  prohtbtciones  iflas  re- 

debeat:(ecularevcroquidellcaulampEO  laxare  &  remittereaut  contraedidtiprc»- 

alioiniuduio  ri.-crc  (S:  aduocui  nninus  hibitionem  prohibitam  pcrfonam  ad- 

fuftuicic.    Hir.c  lullinianusclcricisop-  mitterc:cumillidemum  iuiiquilquerc- 

probnum  cllc  dicic ,  li  pericos  lc  circ  vc-  nundarc  poUic ,  quod  in  ipfius  iauoccffl 

Iincdifceptaiionimiforenfiumil.2i.CM&;  incrodadomelUnmiveroqaodalicnum 

ii(C^/kflNiirintei)eftpca*ccrca£cclerix  ne  fauorcmconccrnit/!/e«.C.</«^<£f. 
CitriciaiUioc.itionibus  &  dificprationib.       Ad  hxc  cerrum  &  inJufnratum  cft, 

forcnribu&amunerc.6c  funcUuae  mmi-  quod  pathim  priuaioruiu  lus  publicum 

ficriiaaooeutur.  >liBdecc.ac  naucaK;  non  profic  £^1.  Digeji. 

.HocverodcaccamIimocentii,qaod  -ie.faEt, acqoi tuce publico,  edido.nemo 

modtl»  recitauimusjvt  &  ConciliiLaccra-  pc  prartoris  pr^didbr  perfbm  poftulare 

ncnfis  deaccum  cxccndic  &ampliac  Pon-  prohibencur :  contra  hanc  itaque  prohi- 

,  ti(ex,GrcgoricuiNonas:ficvccumprius  tntioncmiKm  poccftparsadueria  pciib- 

clcrico  pro  (e  cancum»pro  Ecdefia  &  pro  namypoftulacc  pc6mDican3(CXpaADad- 

mil(:rabi!ihus  pcrlonis  pollularc  cllcc  mictere. 

pciraiilura,nunc  pro  pcrlbnis  cciam  con-      Ec  hoc  cciam  haut  obfcurc  fignificac 

iundisdcricopoftulareicidempermicca'»  GxmitiLT-I^eJtJef^idmie.  Qmfm' 

tuEimamtfiuerdetiiJ^efieimmdlim'  ^fUCixhfniiktfremfftdJ(efefbiUre,0' 


Digltized  by  Google 


fmtmodo  frohiktt  ttmli^dhttfttmfttU'  f>roiiidc  in  i.sfeifneitt.  d,L  /.  verbttdidi v- 

tux  eosfiofiiUMrt,  liiucrla  rdcrr  i  negandum  clh 
IktrdC.    Qim  tidaffrpanmlEdcarqutcona»      Siceciamiecujidilnonobdac,  quonu 

Qur.  I edii^um  poHuIarc  in  iudicio  niticur  z-jQMi  fieri  poccft^vtqaiirittfiuiik  ex  'odBAo  no- 

AHftftU'  Mbar/iuMfeetfimonftretnr&proAliukttr-  cacus  fic.qucm  ramcn  nocacucfle prartor 

Ure pro-  di&^f^lhtktmtrtfttuwrtJ^proM/hmdtmt  probabiticcr  ignorcc :  quid cntn^  (i  al> ^n- 

Ubtthfi  UlAtiotmnitmimtm  pttmiuruftenM  mul-  teceflorc  liums^ra:cons  inKinM.1  tiocatus 

fo/biU^  iiMht*r,itKfaitV\pimt»mli4,4,'ffii9f$'  'fiienc?&quid1iaftionealiqaa  famo^i, 

turtnt ,  ftulmd.  vcluci  fUrcivi  bonocQ  rapcor nni  ,dcpofici, 

ftmait-      Non  cquidcm  mc  larct  Anton.  Fabrii  cutcLr.pro  focio ,  man  rlari  fufnr  damtu- 

in rdtiondltifHSddd.    6.  hanc  Gait aiicrno-  cus,&  hunc damnacii cllc  prxtor  ignorer. 
jicmiqaoinipugnarcpriraoquiaverbis '  QuudfiarcislUditnrpronucianclivecau& 

•Mee  edi^ti  patBom  Itn  Iv«t  *P«-o  infceLuinprodieciciipiidfilenociniu  fc 

MB-KE  posTVL-evT  tancum  prohi-  ceritA'I>Avpr.rrorigiiorct,vcproKihili 

.  i)encur  poiiuiare,  nonauiem  peena  vlla  ter ignorarcpoccll :  His  ccrtc  caiibus,c(li 

vpecmiiana  exna  ordinem  trroganda' fl»'  adnwlus  fit  ad(ioeMus,non  tamen  pr^ 

tuitur  in  eos  >  4|Qi  concca- pnenms^edi-  mimr  ci  prsr tor gcacia  fcci  Hc  8c  veniSde- 

.  iftuni fecerinc  dilfe;  led  fiprxtori pollmodii  ciMiflircrir 

ju  Quiaii hi,quiapudprzcorem podu-  eum  cx  pruididb  ahquacaula  mlaniia clle 

.  lare  prohibentnr ,  admifli  fbcrint  ii  pne-  nocatu,mcrico  ipfum ,  non  (ehim  rcmo- 

.itoreadpoftnlandiun; hoc  ipfopan/MSc  vet , ied  poenam qnoq:  hUiiisadfntiEiiD- 

vcniamedidhimpetrallcvideantur,  cum  minc,niuldbr. 

eorum  condinonem  probabiliccr  igno-       Ad  tcrtium  quoq;  noii cft  difli . ilis ic- 

.rarc  prxtoc  non  pooienc ,  qui  ex  edidlo  iponiio;nam,vc  cx  pixdtcb  s  pacct,  edichi 

piiblicaraiiifi»nicnoiamconiraxenint.  dcpoftulandononmodoprohibicorium 

3.  Quiadcnique  hocedidhimprzcoris  eft:,&dpG^nalcquoq;,pioucampIi(IImus 

^dc  poftulando  prohibicoriij  duntaxar  eft,  tcftis  cft  Vlpi.in.lGcus,iuris  pcnciflimus, 

.  -non poenalc.Et  quidcm  cale,quod  violan  cui  lanc pluifideicnbuo ,  quam  Ancl^ 

..iionpote(l,niriapudprxtoccni>dccOfiie-  b(fa*StaiiefivelMli(Sci{&'d^^ 

.qoeacerpneiQceipro ,  quodanmodoaii-  .!di-|M$MM|iiii^i^$^^i^^-recitacur,(pe- 

tore,ccrrc (cientc &  confentienrc.  diencuriafletiriendum  &  (ublcnbendum 

Veruncamen  haec  canci  momencimihi  videcur  Fabro,  (ed  quia  edidium  jprxcons 

.nomiidentHr ,  vttexcdadeo  dilncidn  dn-  non  integni,  (cd  etus  partieala  cbmtaxac, 

xlere  vel  euercerc  qucanc :  cametfl  enim  nobis  exnibctur,  ideo  credendnm  eft  VI- 

verbis  ipfius  cdidVi  in  dtd.U.  reccnfiris  di-  piano,qui  rcliquacdidli  vcrha  \iJic ,  pro- 

icrce  cxpceflum  non  (icquod  pana pecu-  culdubio  kgit  >  ac  diligencer  conlidccv 

niaciamulcftndiiinc,qiupo(hllareconcia  utc 

ediflnm  lynd  pwKOicm  faeirim  conati ;       Scacaendufnpcoindeeftecim  Vlpia^ 

Vlpianascamen,opdmusedidti  prxtorii  no,ex  edidlo  pama  pccuniaria  cos  mnl- 

intcrprcs ,  hanc  poenam  cxedidVopcftu-  dlari,qui  contra  edidum  in  iudicio  po- 

lare  voleucibus  irrogari  ceftatur:  ncc  fcm-  ftularc  volucnnc. 
per  oninta  edidiverbain  legibus  noflrit      Qupcircafidericttsconna  Ecdefiam 

receiilencur,(ed  fn^iBieiiia  lcpe&ptfcip  -fiiam  pro  exmneis  poftulanr ,  beneficio 

aili  quzdam  duntxxat  proponunrur,vt  fiio  priuatur,ita  dccrctum  in  tAf.fimL  «- 

intinicis  pcope  exempbs  doccri  poteft,  frrfjifc/^ailvbiGrcgoimsNonusPonti- 
neccuiqttamiiuisperiioincagnininicft:  ^ef.tkrknt^tmmslMtfim^iipuihe»' 

t^ij  fitutm 
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jkim$hmttpr§extrMtmiiiil»uimfttfr9'  qui  contra  Ecclcfiam  pro  cwranco  poftu- 

curator  e(fe  prxfumk ,  txrquam  ingrdtm  f»-  lat :  facilms  itaque  ignofcirur  ei ,  qui  pro 

miLmtJikto  hutufmodt ^»Uart.  Ex  quo  &  i-  Ecdcita iua,  quajn qui  pto  excraneo  con- 

pfoliauecicleacainooiilbliimjvohihe-  tsaEcclefiampoftuac^ 

n  po£ilaie ,  fed  contta  prohibidonem  Qgod  fi  ab  Ecdefia ,  pco4|aapoAnlati. 

poftulantem  pccna quoq;  a(!id..  antiquius bencfidu  habrat ,  ranonis  eft,- 

Oux.  1 4     Q^ci  ii  a  plunbus  Ecddiisrbaiciida  ipliun  pcena  noaaAd ,  ficurnec  is  vliam 

AncltU'  habcac&provnajconaaabeianLpofta»  UKanacpcenan^mii  andquiori  lioniinO' 

tmaplU'  !ci,vtrum&cuncbenefidaBi,quodab^  llquobenefidumuuefeudumhabcttCo- 

tfbutEc-  habet  Eccicfi.i,connaq|iampoftulauic,»-  tradominr.mpofteriorem  feniit  acmili»- 

tiefiu  ie-  mittdi,qiutiitur  ?  tat>vtie«us Qi\\ntit.2t.snfiHtUb.2.feud. 

neficuthA     Ec  quidcm  authornoftcrafiirmarper  Addndinfiipcrfbletpro  confirmacio- 

uubtne-  h:ctcMus;(i rcdcconuderetuc^nihilpro-  bihbcrtuspitronum  norainc  pupilli  fiii 

ficium  fi  bat.quuc.xprellcJoquitur  dc  olcricopro  v«ladultimjus»ablq;  vcniavocans,ciidi 

fro  vna  cxtranco,  coutra  Ecdefiam  ^oftulance:  poBiiinonincunik:  u^tur  |}aamodorec 

ri^m!'  quaip(bcficiiai^ttimmiencoaconciam  pcenaaificiendamelw  cleticnm  pm  Ee- 

tvampo-  icnfdy  (quod  fonimtuumeftin  iurc  no-  clefia  fua  concra  alccra  Ecdcfiam  pofta- 

J^ff  f    ftro.  LLDigefi.  dtt^c.  etut  cui  mat^dat-  til  lam.cumJibenus  non  minus  flio  patrcv 

iiirudi&Ji  quod  diuecium  obtmcac ,  nijc  noadrcucrcnciam  &:  gcancudmc  obftn- 

piaBdida.p€enaaroiflioiu$  benefidiloca  Ans-iit,aci)idericiufiis  Ecdefis,  camk. 

liabcaM|IUOdoclericuscoiur.JucleiIam  pacrono  immcnium  &  inzftimabilebo- 

non  pro  cxtraneo,  icdpro  alu  tcdelia ,  a  num.libertatcm  iciJicctjConicciitus  fit. 

quuicidcm  beuefiaum  babeac,poftuUs,  Sed  koeargtinicncum,quo  Gtoilavti- 

bcneficiononoadat:  tra^fiueorcitXeinfirmnmtnamqaomira» 

Et^aiefinihil,quaadpiiopoikHm,ce-  bbemis>paccDnam  finun,tucorio  nomip- 

fcrrct,  vrnnn  pro  c^traneo ,  an  vcro  pro  nciniusvocanspoen.im  cdi^i  incurrat, 

Eccldia  dencus  poftuiaric^  ad  qiud  cx-  acpro  ingraco  ergapatronumhabeatur,. 

ocefl&m.  mentioncra  extcand  Bonci£ex  ncceflkas  oiSdi  hdt ,  qu«  vd  inuitum 

Bdllet?Ounadceaainiadtifpccicm,de  .mtocemoQg^tiaumpatnonuminiuBvo- 

«ztcandsconcepcamtnonidpendcatin  care:achccofTicti  iu'cc'(7ira  nC|iioad  prx- 

i.(4f.fin.  icn9negorium,dcricic  in  cicnco,  vt  cui  cx 

Vc  caceam  quod  di^.  cof.finaL  fic  dc£e  offido  non  incLunbic  pro  Ecdelia  poita- 

odioia,de  pccna  vtdelicetamiffionishe-  lacc^> 

rjcficii  grauiftima  :  at  panalia  &  odiofa  Interim  tatnen  fenccnria  hatc  noftra 

non  cxtendi,iedccftiiu^dcbeiU.C«i£M^  ca:tcris,qu(;  .addux)mus,fiindamcntis  fta- 

rig.mr.mftxt.  biliturioiidillirac,mccrqu«nonpoftrc- 

Qapciraacum t4f.fiitd.  deextra»  muniJioceflevolo>qaodintotohire €»• 

nds,  &.  non  de  Ecclcfia  fic  conceptum»  noniao  noijHeunhaecpana  derico  repe- 

non  dcbcr  cxtcndi  ad  cum  cafiim  ,  (]mo  ri.irnr  dccreta,  qaiconcraEccIefiampno 

pro  Ecdelia ,  &  non  pro  exccancis  pu-  Eccklia  poftulaciacquivbi  iex  cacec,  ibi% 

ftabc.  noftnini  •.|^uoq;cftiaccre,  ftfine  legelo- 

Poftiemoccrtum  &  mauifyftum  cft,  quii  rubckiraus. 

eum  qui  proEcclcfia.cm  ad  gratirudinsm  Ncc  obftat,quod  ratio,  ob  quabcncfi- 

obftricluscft,poftulat  cotura  Ecclciiam  aumamittit  dericus  pro  cxcranco  coo- 

noa  .u  deUn^uccc ,  giicBMdiiiQduro  il»  l»i£cddiampQftukns,iooun  quoq; Ja- 
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^beat  m  co  qui  proEcdcfia  contra  Ecclclia 
po(lttlauic>qaod  vidcLii^racus  ciga  iuani 
i£cdefiicmtaic,fiprol>eiiefido«  ^iiodab 
eftobcinetaiujpacrociiihim-ONiiai  ifAm 
pr.Ti\et,  adcDq;  hac  itigrari(ndiae  ieiein- 
dignum  bcnetiao  rcddac 

Re(p.Namabhac  ingcaciciidinis  cnlpa 
CKCuiacur  decicns,  quod  Ecclefiam  fiiam 
a<|U.ittidem  bcncficiuni  hjbcr,  iuuarc,il- 
li  iuccuiccre  &  pacrocmitun  prael^re  vo- 
Inecic.  Et  nooeffiim  eft  fiKcridiflenticn- 
tes,   omnino  aliqua  ingraocndb  huic 

impucari  poccft  ,  e.ijn  non  cllc  ruirnn, 
quanu  ilUus  eft,  qui  pro  cxtcanco  poilu- 
uc  concra  Ecclefiam.  Ac  dericub  non  ob 
qnamuis  in^caanuhnem,(ed  ob  itriignc 
erga  EccIemmjfl^cacnBdinem  benefKie 
exuitur. 

4)n&i5'     Dc  vaiaUovcmmaduerrusdommum, 
Ji  i^|&f>kqaofeidumcenet,pofttt]arepolfiCiab(^ 
im  cwtrd  que  feudiatnifltoRe,cottCcouerfia  noncft 
dommum  ex^iimemenci? 
fofiuUns  Communiccrincecpp.iurisfettddisdi- 
fadtfH'  ftiimiunCyVtn  (ponte  coniia  dominnm 
MMtf   vaukisexriicrh  .iduocTrus ,  (eudo  priue- 
WArg  cjf.jin.de peJInUndo  &  cap.  i. \.  ium 
JidttMm.  qutfua frtmac4ufd  UntficuMntt- 
MN&$tnver6  coadus  &o£dtneceffica- 
ce  vel  per  iudicem,  tum  excu/ccur ,  ncc 
(eudumamittat ,  &  hanc  diitinAionem 
autor  quoq;  noftcr  approbat. 

£go  vero  iuitiflimis  de  cau(is  ienten- 
ciaehnicfiibicnbecenon  poflum:qnod  n. 
indiftiiK^c  vafallus  non  pofllt ,  concra  Cn- 
um  dominum  exiftere  aduocatus»  hiice 
fundamencis  demonftracur. 
I.  Ittfefeadaliapectifiimecaiiciimeft»ne 
vaialltts  domiiii  lui  dclator  exiftaCf&fi  ex- 
ritcrit eius dclaror ,  fcudum  amirrat.rirtff. 
2^.  hOr^.fcud.  tn  vtrb.  item p  deUter  domini 
titt  exttterit& per fuamdHitmemgrdue  dtf 
fendium  eum  fufitnere  fecerrt ,  tunc  tttftam 
vult  feiti^  tm^fkm     vffdUum  ftiid§fn^ 

lam  vero  negiri  non  poceft  quin  val^ 
2n$,proaliOkConcca4oaiinttm,poai]ians> 


Intamia  THtsrs  II. 

ipfius  dciarorexiftur ,  hquidcni  fui  dicris» 
cui  parrocuucur,  delidcnum  propomc, 
atq.  hoc  ip(b  dominnm  (en  (entcMcem  fii- 
um  deierc :  profaide  iufta  hcc  ecic  cxtt£i 
feudo  va.CilIum  priuandi. 

2.  lur.ii  c  dcbcr  vaCiHus  fLio  clomino, 
quod  ncquc  cotpon  liiius  ucquc^iaculta- 
cibus  vlhim  vehc  damnnm  infeme ,  nec 
qutcquam&one,quod  in  pcrniciem& 
decrimeiTtum  domini  tcnd.ir.  nt.  6.  libr.  t. 
ftui  atqui  vaiallus,dum  adacclaiio  domi.- 
ni  (tii  parrocinacur,dainnum  inlerc  &  bo> 
I  us  ipiius  vel  corporirproinde  cx  hac  c.iu- 
ix  pcnurus  exiftic  &  th  id  ieudoiufttfiU 
inc  pnu.irur. 

j.  Vaiaiiuspcxtercaiurarcdebccdomi- 
no(ao,  quocCnnnc^aamicicnceTvelicefle. 

in  coniilio,  quoipie  amictat  vita  Sc  rnem-. 
brum  aliquod  ,  vcl  in  pcrlona  aliquam 
IfUonem ,  iniuriam  vel  ccncameliam  rc- 
cipiac  tituL7.iibr.2.fettd.  atquiaduocacus 
ooncradominum(uampolhtian8,  eftin  ' 
oonnho  aducrius  doi-ninum  iuura,  quoi- 
ple  dainnum  aiic^uod  lcntiat,nonigitur 
potatc  vaiallus,  iaiuo  iui.uncnco,  domt- 
no  feudiprae(Hco,adiier(ii$  domimim  po- 
ftttlace. 

4,  Infiiper  v.iCinns  non poteft  concra- 
domuiLHTi  luum  hclium  fulcipci  e ,  nr.  /7, 
Ubr.2 /tKi.Arqui  vaiaiius  m  ludicio  pollu- 
lans  concca  dominnm,  beUttm  aduer(ar 
ipium  iuicipcrc  incclligitur,  quoniam  iu- 
dicialcccrruAicnbcUi  iniLur  iiabccur  I.4, 
dsri.C  dc  a^iuocdiuerfiudtc.l^iiur  ncc  pocc- 
xtc  va^alltts  aduerlaiii  doroicdlaiadooc»- 
ras&  parronusexiAece,&fieuicencfea» 
do  ac  baicllcio  exuicur. 

5.  Acccdic  qnod  iurc  fcudaU  .-|TCra!n 
caucum  iic ,  vc  i\  vataiius  doniunim 

fiium  infidiis  clandcftinis  vel  manifeftis 
appeciuenc ,  vet  inimids  eias  iu£s  anti- 
cicias  copulaueric,  atque  in  a!iis  ficver- 
lacus  clltvcpociusmunicusjqiuun  fide- 
Ks  e^  credacur,feudo  priaeciir.ffrar/./7< 
Sh,  fiaauL  fnubruni.  lam  veto  negxci 
Y  y  y   X  non. 
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nonpotcd,  qiun  tunc ,  qiundovaiallu&:  Harc  tamendillindioidarcoruibncri 

concradominiun  ,  |>roa(iuariano<lotnU  ncqiut ,  ^uanum  lurainentum  fiildiU- 

Bt  poftiibc- ,  ainickiun  &  c^uidem'  hun  m>t  q.ve  arQiflinia-flotMHttftiwhfls  dettm*^ 

vulgarem  cum  aduerdado  Asinimifiofik:  ^kuscfl  vaiallus  fiio  domino  ,  optimam 

domini  contrali.ir ,  dum  parronus  ipfius  ci cxciilationcm  pr.cil.it ,  ne  parrocmuim 

cxiilit ,  &  c  contradomuu  iuiuiiinicusiir  aducrlori)  duauiuiui  iuiupcrc  compclia» 

at.  Scquicur  proinde  exhacau&vafillo.  004  cum  1^1  commirTf,p4iinii|»Tinrinm^^^ 

feudimi  aufernpofle.  nomo.  cogi  debca»:  atq|V-qiiOfatnusyafM 

6.  Si  clcricus  contraEcdcfum ,  aqua  (allus  contr.i  c^ominum  poftuler  ,  obftat- 
bcneiiciumhahctipoltuI.uicnt ,  bcnefi>-  dampuiKiuramcntuiidclicatis^vtexiaim 
ooftxaam^e4^fnMLmsn,(itpoJluLmh.ieo  di^conftaE :  igimr  noatp<)fisikya6Uu>r 
quod  ii^pBUus  etg^  Ecdefiam  extiterit ,  cog^>  vi  adnocuus-.fittt  iwtotdaiiiAaaiw 
confcquens  cft  ,  quod  &vafallusfeudo  ris. 

acbcncticio  luo  pnuan dcbcat,  ii  cxtiar  Quiproprcr  non ol)lbi leg.i6.Dig. dtat. 

itciscontradominumpatrodniun)  pcas-  iiir«M4i(^vhUibcctu».,  (wuzommiliuimi' 

iticcric.  in^  iqsvocans»  oominQ  pupiHii(uit»,noa» 

7.  Si  vnfallus  contradominum  Huuil  meteiiur  pGcnam  edicli ,  quia  ncccfllt.as 

t  ellr.noniu  diccns  fcudo  priuatur ,  multo  officij  libertum  hoc  caiu  cxcuiat:Rdlp.  ni». 

certc  magis  feudo  priuandus  eht « fi  in  iu-  aiia  ratio  hie  eft  libcrti  >  &  alifb  vauUi 
dicio  pacrocininm  adoecfirq  dominifid.  huiciuramentumfideiiauisrobflMk  quo- 

fiiiccpcrir ,  cum  pcr  hoc  multogranios  nunu»pofbilare  aduerfus  ieniorem  va.- 

ofre:Harnrc^oirinus^perilIiu(:iirq  Va^  leat :  illivero  nuUum.  impedimtincck' cfti. 

Ikilus  ft udum  anuttic,li  conaa  domuium  iusiucandum. 

fiium  refttmonium  Soiemiir.gs.verflc.fi^  KuffiisnoaobAar  £/le.  JMHiWidt 

ft^iliferM.j.PMMnfeaJ^: SnnihmvA-  caUigMIIC>qaodnonvidcacur  dobmalo  • 

ftU'4f,aiT  y  dom  num actufare  ttl  teftiwonium  r.u:ere,.q||ii  ioiru  iudicis  qpippiiilvJ&cit» 

co»tr4  tmn  rtddtre  nm  debu  tn  itmlt  cMtfa  oupanBttiieccilc  habcc 
nudied,  vei crim^,    Quidm  tmntn  iU.     Retpjiamfegubiftad»  tslLiul&peo- 

ennr  m  crtmumb^  nan  Lcere  ,  m-finiU  licmtft  oildubia  aiisipi  non  delMSI>  qUfVi^lc  »,. 

in^u.!fMj:f»vrTtffeceritif$ud»priualwur.  quiiubecur,  nouic  ciTc  illiuitum ,  nec^A' 

-  £rquaiH]uam  nonnulli  ad  hunc  te»-  hionefle&bon»couicienoa<(Uobc€o;^|tt- 

cwm  refpondeic ,  photem  (encenciam  ud  pofle }  ied-  de  iuiliu  hoacfloacKfiiro:  - 

cradari  perpaAcnoremtncc  priosen^Ad  aut  qucmcJem<iflepussiMS>qiiiiufluiiftr. 
ppilcriorcmapprobarKcoirurium  rarnc"  obfecutus  clt 

cx  vcrbjt  ipfis*  d.  ra.  jj.  manitclbllimc  rc-  Non  dcluni  porro,qui  diflinguam ,  v- 

il:<i.c:  :.quandoquidcm phoccm  fencea-  f rum cauia,  ui^qua.  vaiailuscoiumdonu- 

mmnontefor,  fedponic:poAeciorem  nfi |wrtoci«aiiift lis parte  1  hwiiniinfln fic» • 

vcro  vrpotc  a  quibuidam  pcobaiiBm  ,  ze^  an  vero  iniiiAt^vcficaufadAiaiiMficinftaf 

fcvcduiuaxat.  aduerfirii  contra  viiufla ,  tum  va/aUns 

Eiquanquain  flnc  quidam,  vt  lub  uii-  fsudo puuccur ,  ilcontxo-  donunuiaeius 

ttumfaAiiusquarflionis  propofui,  qui  diF<  «hieiucioiiLcaii&iniuAa  fiiisis  pacio- 

ftinguancvcrumfpomcrua,  nerainepe-  cinacus :  fiwdum  veso  non  amiixac ,  fi 

nicuscoi;enrc,  aducriarij  fui  dominipa-  cauia  domini  itiiiifla .fir  j^^^ft^pi  verO" 

trocinium  iulccpcrit ,  an  vcro  coadu»)d  iufb. . 


^,vc  prion  cafii  poenamamiffionis  Veta.iicch»c  «Bftinaio  mihi  atxidet; 
icnrii  innHTO;  poflaaoo  vcro  non  itcm.  pw|«cicaqno  filiwsjgitgtnJcgaoiomia.- 
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fDPrOPrninF  accuikigaie  deftyre  potcflt 

^henm  ttAtrti  ncforcailis  hic  nitionc  in- 

SacuscBrgapaqronum  liborosiic  ciub  cxi  - 
K.  Pa0ipquecftcioBeVidaUu»>  ncqui- 
4pwiuii(hk<aii&»adusrfiiiiQ  fiudomini. 
e0ntra.domir.11m  patnicin«i.ao  domi^. 

*  Acccdicr(]UDii  Vaiailus  pcrponia  tidc 
dbniiuo  per  histucaiKliim  lir  oUigarus, 
j«Hrt«ec  viccknec  exiftiinttMMii»  neo  for- 

tonis  domini  officere  dcbear ,  non  igitur 
incauiaiulla  concra  dominum  pro  alio, 
61tto  BdeHtacts^iursmenco  poftnlarepo- 
nftVq^uod  icaque  Va&lti  ptcrocinium 
addernis-feniorem  abalio  pccarur,iufti(fi- 
laam  Vftf^lus  habcc  caufam  fcfc  cxculan- 
diyoffidumque  aduocau  hoc  caiudecre^ 


Iwr  AMi'A*  Thbsis,  n. 


^Bquidem  R  Va/ik]rti5^<ltiobus^uer& 
IkbfiFOcbtfnc&cii ,  dubium  plane  nullum 
oft',  quin  anti<]uit»ri  contra  poftcriorem 
iiitk  in  qauia  pacrocinan  licice  poilec: 
«landoquidemanciquiori  conn»  p<Hle> 
Mbrem  Bdelir:Kem&  (^uitiadcbec,vtHi- 
refcudali  djlerceeft  caummrir.  j8.  Irb.2. 
teud.  Quo  rc  ilTCHda  funttqus  paulo  aji- 
tede  CleriQo  EflcIefMi^ftcoraiiiaham 
EcckfiamtCttiaeque  racionc  benuftcii  de- 
uinCtuscft;  pacrcdrianccdillcrui.viJc  cc- 

QHri<^-  '  De  DONATARIO  eoncnrdonaco. 
^dmd-rmt  polhilame ,  quidnam^ycQndum/-- 
r/»  Tftt»-  An<icabhocdonacia,tani|aamiflgcatO!^ 
iUMTfi.  iflrtQcaboir? 

Smdc  cquidemqui  Affiimatiuam  in- 
"■/^  diftindecue«imir*quibntedam(tib&ci^ 
tTP(me-  bit  G.aiiiusi.  ok/erfta:.! S  mm.6.  proptcrci 
IVT  dd-  qtiod  donatio  proptcr  inpratiiudincm 

dojiacaru  reuocetur.  §.2..2.^«  ^«<i/.Iji§ra' 
^"1*^  cusvoroexiftacdonacacittsindonaocicem» 

qfuando  concia  '^vmntf^  •lr^»rUi^  j*. 


Yenimiquianonquaiuisingcs^cudu  > 
donatahi  ad:  Ubecaltiatem  ccnnnuidanfc« 
iuifidE»(edinfignis  &enormis  ingiatita^ 
doadhocrcquiricur  ,  cuius  cerra;  qua^- 
datn  ipcues  rccenicnrur  is  /^»  Codu*  d$ 
HfmftiuuL  iddcco»niliinvnameiilli»> 
pacrocinium  donatarit  ooncca.<loiMCo- 
rcuiftilcvptuni  incidac,  nonpuco  dona- 
tionempiuptcn  hocccuocari  pQilc::  nam 
vcaBHoften^pf«aer<niifisilEtt,iiidl£jfiMi  ■ 
nomiiudm  atque  vcrbis  cxprellas  non 
elTe:iIias  ndmittcndas ;  idquc  vbcrius  in- 
fra  ui  diiu.  de  dotu[ioiubus>  muaocc  Dco 
demonitfabuur. 

Caitfirvero  quinquereftrancnr^Ia- 
fliniano  m d,l;/m.cx  quibus  propcer  ingra- 
ticudincmreuocaripofludonatio.  i.  Si 
donacarius  in  donatorem  iniunas  acro* 
cviefiidciib .  a.  &manQS>violenai»in- 
mkdL  I»  SiiadlUM  molcm  ex  inHdiis 
(iiisingerat  quar  non  leuem  icnlumfub- 
ikncue  donacocis  imponac.  4.  Si  vicx 
pefinnlww  aHnuodciiawleiit.  ^  Si  de- 
mquc  qu^ifdam  CQnaenciones  fme  in  fcrir 
pcisdonationiimpoficas  ,  fiue  finc  lcri- 
pds  habicas  quas  donacionis  acceptoc 
Ipopondertc  )  rainime  implccc  volue- 
ciCk 

ProinJcfi  donatarius  aduerfiis  dona- 
ccren>  m  ciula  famoia  patrocinium  ahcui 
pra:iiiLcrit  ,  aucgraucdaranurorcbus  ac 
fobftanttcdomini  podulatjone  fiMinctt" 
Icric }  auc  donatorem  Sc  bene£iAorem  * 
fijum  in  vicc  periculum  ccmecerir,dona- 
ooncmju£MtimcrcuQcan  arbitroc  Hiat- 
veto  defidentibucac  ce&ncilMtt  uigtati- 
ndiniscaiifis ,  libieralitacemrpBoptcrpa- 
trocinium,aducrius  donatorem  prxiti- 
tum,ceuo€ari  non  poile ,  plane  mini  pet' 
faafnm  hibea 

De-  Adoocato  deniqne  BANNITT 
cjunrritur.vcrum  banni  panam  inddac  6, 
pairocinium  bannitiin  iudicio  fiilcipiac; . 
cquidcm  pa:nam  ommbus  profctiptiau- 
xiiiatoiibas  ede  deccecam,pin9qnamJK»* 
riflimwmefL.  yecootaroen  cum  huiinii . 
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'  iHem  hiuns  Inz  opimonis  iftaun  wAdadtt  &  iuibmi  caufam ,  Ccd  quod  othneicts  ac-' 

quodnontcncaturpatronus  facere  con-  quefclumjnuodiuftum&bonumfiicrij^, 

crapropriam con(cienciam  iuxailiud  D.  vcht  cLcnnbus  fuia  infcrrc  :  arqui  in cau- 

Pauli  ad  R^nuu.     Onme.  tpud  non  til  tx  la  quoquc  ambtgua  dcfendctKia  huic  luo* 

Jfefe,^«Atf«0M^.quafi<tixedc',idnonro-  iureiunndofittis^ceiepoteft,  id  lcilicctc 

lum  ellf  peccatum,  quodcft  contncon-  Iblum  quod  iuftum  Si  bonum eft  fiio  di- 

fcicnciam  fiue  fidem,tedcciam,quod  non  cna  lugi^ereiido ;  &  diuerfa-hxccnejbo- 

proccdic  ex  hdc.id  cftiudicio ,  quo  pucct  nara  &  luftom  caulam  tucn,  &&  luftmu^fic 

id4ioere.  Hocicaquc  caikpucaeMeno-  bonurocliennilori^ere>nemofinecft: 

chius  Adttocanim.iii.fiii  locnm^  dcbere  qui  nonr amnMdoenai:;  «c^  non  illud». 

fiibiUtucumrdare.:  /cd  hoc  iurare tcnctur  patronus  d.  §.  pi- 

Cartcrum.  Gutmr.  upnSiur.  qtufi,  Et  licct  iuramentum  aduocati  de 

Miti.  i6.  ilatuitiiidubia6cajKipicicauP  ™an»fouendaconccpcumc(ret,crc- 

£b,et(iadtter&pactisfbnaflispcataenc,  ajji»t«is»nacn&nonvericaci»e{ftt,hoc 

aduocatttmjfitaaconrcicnd4,po(Ic ,  imo  '""^^"^  deberer patronus- ,  non  quod: 

debere.crientcm  fuum  defendere,  modo  foueatiuftamcaufam  ,  fed  quod  (cic  iu-  . 

nulla  (allitate  vtatur ,  candidc  agit  profc-  ft^  foucre  cauranv  cradat  Arg.  j.  ul.it 

fatque  ea ,  qu«  pro  (ba  &  diencis  cauia  &«4(»r.  Achoc,£dttacon(aen- 

ficerc  videntur :  hoc  vcto  in  duilibus  :  ^'-^'           ^^^^  ambigua  ,  qu«  vtnini^ 

noncriamincrnn;na!ibus:namcrimma-  bonalit,  aninaIa,adhttCmcctCttmeft,iil- 

fem  cau(am  dubiaiuconttaccumnon  pu-  '■^^'  potcft.  Q»^  lo. 

CM rufcipicndam.  Quarftiom  huic aftinis^ cft jfta ,  vtrum ^*** 

Miniinomnicaufa dubia  ^andpiti  inbonacaufa,adviticendttmpDrfiadnm 

ihdi(findte,(iiic  ciuihs  (it,fiuc  ctiuunoiis,  aduer(ariura,Hccat  vtifallactis^fbudibus, 

diccndum  viJcnuraduoaitum  parrccini-  recimisatqucdohs?  «4f4rf- 

um  dienti  luo  prarftate  tenetL ,  iu.luc  ta-  pj^,^,,  quibufdam  Affirmatiua  opi-  IIIt*" 

cerepofTe  bona  coii(aencu  .cum  is  d^  „io  ^         cuam  ampleduntur  Rurh. 

mnmconfcieotiamdumvtthieRiredica-  Wenbec«i;»r4fif*W  A  «to.K-f.J^ 

mr,  qm  fcicns  m.uft.un  foucractuetur  ii^j:,udu.  „uS».^.  Mynfing.  /.  oUh- 

eaiiranv:  ,^cvUatraus.n6cdolus  vllus  ci  Fundamenta auiem.ilfocum  Jwc 
unputari  potCK  ,  qui  dubueatt|ue  ahibi- 


nuepatrocinanirc.ui(ar,raodocandidcia-  ^      ,^      .  . 

gat,necdolo.tducrlariumvinccre,.acpid.  Conccftura.  cft  lurc diumo  non- 

mam  fraudc  rcaorc.irc  conetur.  »Jnus>atquehnmanohofterafbadibus. 

K,          '                   »f       1  achs«Sc  tcchmsvinccre ,  ncc  iiihonefta 

Nonaioucorar^umc.jto.Mcnodui  aunlHciraeftv,dor;.,qium  froudc&do- 

f^^X^T^'?'*^""'  ioq^^^^obtmet.    SicenmiDuuis  Augu- 

demdidkoilIoApofbl..quodnoaexfidc  ftinUburde  re  fcribit  :  lyomnmnofier 

cft.peccatum cft :  vt  c,uod  "0'>     cu.us-  i^i-,, Wl^r«»N4«,vf  tm^iuu» jiki 

ujswicccduliutc&opnuouclcddchdc  ru.,„r,A,,.    .j  .n.   \,nj    ^  tZa^  j» 

6hnfica]meUlgendttmiit.  infidiandum  boji.bus.  lUm  ^monemuT  hoc 

Necmniishuicfentemiaeadnocariiiv  nm  imnfit  fieri  ab  hm  qm  lufitm  beUumfit.- 

faroemnnv(caiusverba.ftipra  Fuerunt  cx  fiifM»t,<^.hUtirefm^uimumtmin^m 

l  remmn  nou.im.i  .futrv  v;.  Cot/tc.  deitt.^lic.  rf-  btUum fiifiefitrint,virum  aferMfl^ui,ftnm- 

«/4j»^quicquam  dctrahic ,  non  enim  iu-  infidijj  vincmt,  nibiimlmfiitmm  HWflTffj  CMi 

aECCCaemc  aduacatusie  bonam  fgucxc  ^,i.^iM/4  ij. 
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ttiHki.ffJtd^ottiM!».  Vlpi.inusdoItnn  Uciis,  tum  6nc qtiiuis  aduocarus  ,  pr«- 

..jjonumappcllat  ,  qiioquis  holkm  cir-  tcxiu  bona:  cauk; ,  aducrlarium  cauilLi- 

• . cumucnit  ac  vmcit :  ls»njuit*utem  ctnttn-  tionibus ponu6,quam  mlbs ieguimisquc 

.tmftuvMmikm  »  fidtdimt msimih  ndonibas&piobatbnaNis r«pciareftii- 

,quwMn  veteres  ilgiKmitmmimimdutiMt,  dcrct,  adeoquc  iudicia  fraudibus  Bdhdn 

j^profikrtiaboctiomen  dccipiehnt :  tnaxi-  /<>-<)t>li\.m^yimftR«lpiiK,f^im^^fyrinjqi- 

tne  fi  qum  diburjm  bojlaii  Lttroncnutt  qutt  co,rcpiercntur. 

.mdtbnMiir.  Nonob(bc,i|aodadiiafittheilcnilt- 

QupcircaaduQ0H&>acltiei6$fiBiin4kl-  ceat  vti  fi:aude,dotoacfillaciki.CA»d'ifc 

^«lerlariuminiuftacauialicjniniantvtica^  -  Li.ff.dedolo. 

.  uillanontbus  &  doiis.  Re^nd.  Nam  1  oquuntur  iiii  textus 

.  Acccdtc  ad  confisniaoonem  kuius,  dearmaco  bcilo,in  quo  (batagemaca  iure 

quodferiptnoi  tAdmttfit^ tmf^i^  Ad-  ^dum  &  t>clii  funt  iicica :  at  in  bello 

•uocatos  vtidcbcreiutcntioncadamplifi-  tog3rofalLicia/raus,machinatio,rRcnda- 

candam  cauium ,  dcfcnrorcs  cxteouatio-  cium,&:  qua:  Iiums  gcneris  funt  aiia,illi- 

^ ncad  ramucndam  caulam  :  at  cxtenuarc  cita func ,  imo oduocatis  plane  mcecdida 

cau£im(eiHleli^unMMid«liiidcft,quam  d,Ug.  raw  jiMt  «Mu«. ftfnMi  ^fiqni» 

HifTimnhrr    diflittMliandft  fhmdfffffffei  dem  ad  vinccndum  hoc in  beiio bouem 

iaciavti?  alia  fluit  medja  ,  iurc  Icgibulque  no- 

,  Vcruntamen  hz  copuuoab  Autorc  ftns  prodxu ,  quibus  aduocacus  vu  de- 

nofteo,vrReipub.pecniciol4iilMritOfcii-  bcr. 

>citur.  AdlecniidamfC^ondeo,  rcieiufqlie 

l^rimoenimTepugnat  luramcnto  ad-  aduocariclTe,exrenuarc  fadum.Icdquan- 

uocaci  viiis  cauiilaciombus  &  fallaciis  vci:  tum  venus  pacicur,^.  $^4/r«iM,excenuan- 

•iurare  nqnidcm  debent  cauiarum  pacroni  doancem  venim  di^nnlare  non  licere» 

leqaodomniviRucclua,  omnique  ot>e  mulcominus  mendado  -vti :  boc  cnia 

quodvcrum&iuftumexiftimauerinrcli-  bonum  viruni  non  decct  ;  adco  rt  ad 

entibus  (uii  infcrendum  ,  procurarc  vcl-  mortem  ctiam  cuuandani  mendacio  aut 

lc  ,  proinJc  li  ciicntibuSiuis&liumtug-  iuliitatevti  non  iiccac  C.  neqknxjrji^^Ji, 

gclTcnnt,pcriariexiftttnt dLrtm mn tm-  ^ti^. 

jum.^.pjironLc.de  liidit.  Scdvrrumfalteroadadueriuiicauilk-Qa.  ii. 

i.    Adhac,  oflnnmi bonilurifcon-  tiones&faHaciascludcndas,  fraudcs cx- >1b & r4f 

ruln  ( qualts aduocatus  cllc  debcc  ]  dl ai-  x;ludcndas  vn  iiceat  h;aude|CauiiLiuonc &  ttduirjit- 

..temaeqtii&boniprofitcri,«quumabini-  laHada,porroqiueritur?  r§tm^ 

' quo, w(uroa&l(odilceniere  Li.Digtfi.dt  Aftirmant CovLxx\\n.i.V4r.TlefoL2.  num. Lttitnes 

iujfic. &mye  •  afqui  arsaeqtti&:  Woni  vcri-  /.  I  Iillig.  Donfil.  IlnucL  lib.ig.  C4pit.    bt.  Vu.  &  frM- 

-jtatcm  amat,cauiikcioncs  vci  o ,  faiiactas,  &  mhuiti  aiu,quos  &c  Aucor  noitcr icqui  tUselu^ 

frandcs  &  rechnas  odio  pt  oicquitor  ac  videcur  i  quia  dolo  malo  ficere  non  vi-  dtrtfrmt 

detctlatur  ^^177  T»gt(i. dertrb.  fifuif. L  f.  kt  dcatur  qtiifiaiidcm  excludit  /.77-f  ij-  J^i"  dtfcw  tj^ 

fine.Digtfi.de tran(.iit l.\'!c  CoJic.vtAb  htre-  geft.  de  lt^4t.  2.    Et  cioH  boni  fpccics  C4«//Z«- 

dbus.l pen.Digtft.  ttdexhibend.  I^roindebo-  lu  ,  fiquis  per  diflimulationcm  luatuc-/iiiii^/ 

nus  aduoacus  ab  omni  cauillatione  fibi  tuc  Lfrtm.^./i(imd  tU  doU.  £c  Credizan- 

Tcmperare,  camque ,  ceo  peftcm  longe  dum  fic  contra  Crerenlem    lallacia  a- 

iioceiidiIimam,higcredebcc.  lia,aiiam  crudat.  Malitixquc  pcr  malid- 

}.    Ef  profcdlo,  (\  in  bona  caulaccn-  am  occurratur  iufte  ,  ncc  c.ilumnia  vra- 

ccdcrccuc  aduocans  vu  frauiiibus  Hc  iai-  cur,icd prudcnua,  qui  aUum  iaiiit ,  ne  iai- 

latur. 
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linir.  Albcnc  CciMd.  2,dearmuRomanit  principiummanireftcpcritiliocquijjpei^ 

tdfit.  2.  Gail.  iU  Anefi.        //.  numer.  |^  pluui  cll,  de  quo  nunc  controueiticui  v> 

plurcsque  awflhriflMW  Sc  fiaodttaon  tPimiHlinPtdolo  liceatdolumrqgdlerc, 

melius»  qa»-opfiQfids«Ujt«edaigni  ftHariaidHbfii nrmferc , & cuna Cnxea* 

.  poHint.  fibus  f  rcri/.arc  ?  Et  vt  aJi.is  Uoc  clTct  per- 

Vcrum  uec  iiarc  lcntentu  tolleranda  millum :  aduocacis camen  non  liccrct  ,eo 

vi<kcttr  ,  cum  quia  quo  uuaus  aduocad  quodiucauuciieml  qid  VEK.VM  Sc  IV- 

«aocur  ,  impedk.acpcohibct  iucamen-  ti  (uggeftufos>pertexcamiia  irpc  citan 

curti.quofciaroUmyquoci VERVMdc  ljmm$j(ftfmi^§,pitrmLC§diMkM' 

IVSTVM  iueac,  cliencibus  iuis  Il^e-  4Be, 

.Sbm»&nAnmK  cQ^taz d^.fmmL       Vtpoa»aakiocatiii£»adulencerac  . 

JL mr «a*  MawiK.  cum  eciam  quia  ctidi-  lubdole  s^ens  poenis  lubiidcur  gcaaiffi- 

tus  ,  prudcns  .ic  difcretus  aduocatns  ca-  mis,itaviciiCm It  ftdcUcer , candidc ,  &:  vt 

uillacioncs  adiicrlani  lui,  luns  ranonc  &c  lunsconiiilmm  bonam  ,  dc  bonum  vi- 

legum  uiomeiuis  irangece  ac  rccuode-  xumdececcgcncpcamms  ornamr. 

«iidbpoiKcit»vtq>fiMeaaaeftBcndas  -    JMManuBDtnim ,  qapd  fifarinmk 

ftttadis^fiaadibus  pbiKopusnoafiee  ClienBgffliigiamnonceBiltMtmn , iure 

rumetiam ,  quia  ,  liac  adminaicntentia,  exigcre  poceft  ,  prout  (upra  prolixe  fiiit 

occaiio  pra:becetur  &^  teaellra  iaciilima  .4emonllramm  ,  hoc  quoque  priuilegi* 

ly Maiiiir  oaiaisffrtwailriimlflHiiiflfijiii  •.amipil/ifiliiittfiimil.  fiicrit»tribuicur,vt 

'  Jbs,qiiibiiafi.iiaebciaBeplereiiciUTericBS  qaioqittd ex ptofdlM>ne adacMarienis e- 

randcm.iurisque  raticomnisquc  arsx-  iusueoccafionequxnericidprxcipuum 

qm  6c  boni  c  mdicio  extcrminarcntur,in-  fibi  vindicet,habeatque  pro  peculic  qua- 

^^oL&irrepacabiliKeipubl  cumdecn-  .iiCaftcaiil:  Siceuim  Tiieodoi^  6c  Ho- 

^PMiRmih  a  ^ .  aodaa  ImnecasoKS  ^^Eslbdao  -picftdt 
Nihilailtem  jiacicquoddicicurdkllo-  ptaetot.jaMiihani|r;i  V«ri  uucubmk  & 

tton  facere.cximquifraudem  alterius  ex-  vniuer/orum  atdicicmm  aduocAti  quicquidex 

cludK  :  Jiam  id  verum  agnofco  .&  vlcro  hiattfm^dtfrofepone  vel  tpfm  oicafivntg^ 

latgiociifiacieg^cimis&compecencibiis  fmiii^Mum  fo^fdtru  obttum.prMtfititm 

iateque proditismediis, niudly^-i»  wfla^aMliMa ^tftm^ «J^mmifbmmA' 

occurfum  proponitur  dolo  altcrius mo-  tvm  fr»fri$  dmmh  vdtm^Mtficdre.  Ec 

do,atque  medioiicito  :  nam  adcuitan-  Theodofiusacque  Valentinianus  Impp. 

dam  itaudcmaMaruioAibilttucbm, Ti->  inLLiOiim ,  uiqmunc ,  qi^odtogatu  fori 

aMoaiifeaa;ailiwiiiiiiaai>yafifiiii|ye-»  P0miHtm i  fMM»^fefig&ttf,  MqtA', 

dum  tc  infidiofiim  atque  iietedicaiem  >fiiar  tHtilo  tpu^t^uifhmfk  fihkmt  .vMum^ 

abimeftaro  adicrat ,  quodfraudis  vitan-  ntc  pAtribm  ,  netauit  pattrnif  earum  rerum 

das&miuriKa  fe  repcllendx  caufa  iicn,  c»mm$ditm.Atqutrert  ltffi  ifim  juUtotastt 

luaciwniafiiim  eil  L  ^z.  Diuji.  dt  Mqm*  .dttutmm, 
lmmitJ^iki,Jffimmm,  Vj^  fipk  my     Jioc  vero  didmrpecoliam  quafi  Ca- 

4MI)|f  .  (brenfequiaiVtdicicurfltdLl^adcxem- 

Minusmouetquod  dicitur  boni  doli  plnni  n\iJitum  mtrodudium  eft ,  fiuc  ad 

lpeciemclle,ll  h:ausfrauderepeilacur,&  umtanoncmpccuIuCalfaLeniis  Lvlt.C^ 

liccreecmnaCcetenftm  ccecizare&  fiJp-  d»  iaofic.  tejlamtnt,  Cidna  iiationem  ex- 

laciam  fiyhda  Cxudcre  :  boc  fiquidem  ponuntLeo&  Anthemius  Impp.  iuLi4, 

liuidanKBCnm  peanis  nnUom  t)abcc»&  CaAf^  dt  Jdmca,  dmerf  iwbntf,  Aduocatl, 

,  Zzz      '  '  qui 
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ijui  drri^unt  amltgUA  fdt*  Cdufirum  fiu/jue 
deftnfioniivirtbut mrtbuf ftpe publicu  ac pu- 
uatii  Upft  ertgtmt.fdtigat*  rtparAnt,  non  mi- 
niuprauidenthtonunogentrt ,  qu4nifiprj.lijt 
cr  Yn'nerib.  pjitrtam  purentesque  fj/ujrent: 
ntc  enrm  folts  Hofiro  imperio  milittrc  credtmut 
illos, (jutgUdiit  cljfpeu  &  thorui  tbm  nauntur, 
fed  etiam  aduocatos :  militant  Hdmque  taufa- 
rumpjtroHi ,  qw  ghrioftvocuconffimmnne 
iahorantium Jpem  ,  vitatti  &  pcfteros  defen- 
dtmt. 

Proinde,licutvcnnncaftrcnfepcciili-  ftettrat.quominuscaufamdgertt.  dfff 

um  ,  parcntibus  non  acquiritur  ,  lcdto-  Eccehicetiamli  iiondum  coBperitad- 

rum  plcno  lurc  ad  aduocatos  pcnmct.ct-  uocatus  patr  ocinari  clicntis  (uicaufx,  ra- 

i.iinii  Inu  inpotefUte  j  nec  poft  obituin  mcnab  ipfiushcredibus  Impp.  ialariura 

parcntum  confcvuntur  cum  frarribus,  rcpcti  prohibent  :  At  fi  hoc  ca(u  indcbi- 

ncc  in  diuifioncm  deducuntur  :  ita  auo-  tum  cllct  (alarium,aut  fine  cauCi  apud  hc- 

qiie  hoc  quafucaftrenfe  pcculium  fiuisf.  rcdesc[lct,autcaul'a  ,  obquamdatum  e- 

picno iurc  acquirirur,nec  poft  parris  obi-  rat,lccuta non cenleretur, cc mpeterct  v- 

tum  in  coilationcm  venit  i  quia  non  o-  tique  clicntiaduerlus  hercdcs lui aduoca'- 

portct labores  filiorumfam.  aliislucrum  n  vclcondidioindebiti, vclcondi<fho fN 

vel  firiidum  affcrrc  arg.  l  vlt.Codic.de filent,  nc  cau{a,vcl  condi<f^io  cauia  dat.!. 

Itb.i2,  Athocpoftcriusdilene  Vlpianus  nc- 

Qinnquam  vcto  lacobns  Cuiacius  ^itnd.%.tj.  Iginir  confcquais  cft  falari- 

priuilcgia  hxc  aduocntis  tnbuta  rcftrin-  umtotiusannihcredibusdcbitum  fiiillci 

Jcreconciuradeos  >  quiiiura«umcn'm  vtpotccau^obquampromillumcratfc- 

fiuu,(iucad ordinarios , fupcrnumera-  tuta. 

rios  iftis  iinmunitatibus  gaudcre  nolit:  Qudf  etiam  ratio  mniiitur  ii  luriscon*. 

qiK^  tamen  d.i^  yt &l.i4->Qodic.de aduocah  (ulto  md.^.  y.  Iddrco  cnim lalariufm ab  ♦ 

rf^Kfr/ /tfi/rf.  gcneraie*  funt  atquc  prxdi-  heredibusaduocatircperinonpoflcdicit  " 

dtapriuilegianon  modo  ordiiianis  &  il-  V!pbnus,qaiaperaduocatumnon  ftcic* 

hs  ,  qui  liMUintrannmcmm  dcfinitum,  nt  ,  quominuscauEmagcrCT  :  acreguia  i 

ItdingcncrcaduoeatismbuuiKj&  ratio  iuriscft,quodquoncn«per  aliquemnon  - 

m'upcr, ob quaro  huiufinodi  immunita-  ftctcrit ,  quominus cauia lcquerctur ,  bCt 

ribus  Impp.  aduocatos  tudjciorum  or-  condiriocxiftetct,  condirioneinproim- 

nant,  in  vniucrfisaduocaus& tamordi-  plctahabcri. 

nariis  ,  quam  (iipernumcrariisobrincK;  i.  AccCditeriamhfS/.r/r.  C  i/lf^piMfiflL" 

ncc  vlla  Impcratoris  conAicurio  ,  vcl-  ohcaufamdat^AA\rn^}^.AdHOCatt9itu^n(^3i^ 

iandioiniurcoccurrit,  qua  pr*lata  pri-  Hnx,caufitdafurxjtptreos,i}macceferatit,qu0  • 

uiicgiaad  cos  rcftringantur,  q*ii  intra  lui-  irhnm fufieptam  fidem  tmpleant,ftettJjleprobt- 

wcTu  (unc  aduocati:idcirco  priuilcgia  li^c  tur ,  reftituenium  tffe  conuemt.  proin de ar-. 

non  rcftringcnda ,  (edcxteiidcnda lunc  c.  gumcmoa contrario fcnfii  hinc  dicitur, 

</^R./«r.m /fJcf.Eibcnchcia  hicprin-  quodlipcraduocatosnonftetcrit,  quo- 

Cipiup  plcnillimam  interpretationem  re-  minus  (ufceptam  fidennmplcant  (vt  non 

cipiii  I  ■•  J.pen.  rj.de i  onflit.princip.  ftat,quado  mortc  narurah  prjcueniuntur 

i&iUpcr  &  hoc tiibutm»  cii;  aduoc^tiik  Hc  cxtingunctir}(aiariuJTi  rcpcci non poile. 

j.Quiii 
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vt  loiius  anni  falarium  tranfmittaitt  ad  ^j/.c. 
hciedes,ctllaiuefincmannimorianrur.  Qy_ 

Qupd  Autor  nofter  reftringcrc  qui-  Anaduo- 
dcm  conatur  ad  Fifci aduocatos:  mihi  ta-  catusan. 
mcn  verius  vidctur  idcm  in  onmibus ,  ct-  tefinettt 
iam  priuaton.im  aduocatis  obtincrc.  Vt 
ficftatuam  ,  fiicit  primotcxtus  in  L  12.  §.  rnortuns 
13  ff.de extraordin  ^o^wr.ibi  cnim  Vlpianus  tranf 
itadc  aduocatis  in  gcncre  lcribit :  Dium  mittat 
Seuerus  ab  bsredibus  aduocati ,  mortuo  eo pro-  faUrtum 
hibutt  mercedtm  repeti ;  quia  per  tpfum  non  here^ 
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'     Quinimovniuer.ulehoccftiiiom-    pcra(ftam  aduocarus  moritur)  quod  da- 
nfbus ,  quiadcertam  rempus  opcrasfu-    tumcftaduocitoab  hcredibusems,coii- 
as  locarunt ,  vt  totius  temporis  lalarium    dici  8c  repcn  {■oteft. 
eitigcrc illorum  hercdcs  poflint,  etfi  antc       Rcijiond.  Hoc,  inquam,non  obftar : 
tempusillud&  operas  completas  decel-    niimmaior  propofitiafailitin  i:s  ,  qui  .id 
fcrint :  it4  cnim  Paulus  m  l qm  ^perM.jS.      ccrrum  tcmpus  operas  fuas  locai-ut ,  qu.i- 
lciMtt :  Qui  operas  locauit,torius  tcmpo-    les  (lint  aduocati;nxc  vero  exccptio  aper- 
ris  nv  rcedem  accipere  dcbet ,  li  per  eum    te  eft  Fundata  in  /.i,§  13.^ Jt  extrjorJnuo^n. 
nou  ftctit,quominus  operas  pr.r[tct :  «d-       L3S.ff.de  l9<4Uenduil.  Etrano  cxccptio- 
uocati  quoque,(i  pcr  cos  non  ftenf,quo-    11  is  paulc  antc  fuit  indicata. 
minuscaulamaganr ,  honoraria  reddcrc       Smiilitcrnon  obftar.quodcuminad- 
iKjndebcnt.  Ranoautem  huius  perfpi-    uocaris  Hfci  hoc  finguiare  fit ,  ipfis  loco 
cua  cft,quod  videlicct  omne  id  tcmpus  il-    priuilcgii  triburum ,  qood  tatius  anni  (a- 
lisqujadccrtum  tempus  opcrus  condu-    Imum,  mortuismtra.innnmdcbcaruri- 
xerunt  vacet ,  non  minus  at(|ue  fi  caufam    pforuin hcredibus    fucceflbribus in l.ij, 
egilfcnt  &:  opcram  prxftitiircnt:conueni-    CdeadMocat.diiieTfiudic.Lj.^.g.Ls  ^.6.  C.  de 
cnsiraquenoneft,  occafionemcauli  o-    adHoc.  .^cquaturin  cjfteris  aduociris  con- 
perarque  fufceprzdebere  illis  damno  ac    trarium elle  ftatuendum ,  ficut  nontrom- 
ictrimcnto  ellc  .*  fi  cnim  aliis  operam  de-    mittant  ad  hercdcs  &  (LKccflorcs  lalariu 
<iilIent,merccdemconlcquipcrui(]cnt.      totiusanni.  Refp.  ctcnimquodhocfpe- 
.  Qupdfi  tamenaliisvacaucrunt«5>:ex-  cialefitpriujlcciuaduocatorumfifci,qm 
inde  mcrcedcm  conlccuri  funt ,  xquum    lalarium  cpublico  habent,  vtiotinsanni 
.jioncfteosprxtercaabillo  ,  cui  opcras  falariumadhercdestranfmittant,ctfian- 
non  prarftiternnt ,  conlequi  mcrccdcm  :    tc  annum  finitum  vita  fucrint  fimdi ,  nc- 
icd  fi  merccdem  iam  acceperunt ,  pro  o  •    gandum  &pernc"adum  cft;  ciufq;  falfitas  • 
pera  nondum  pr jftita,.Tquitas  fuadct  he-    latis  luperq;  tcxtib.  &  fiindamcntis  fupra 
rcdes  ipfius  reftiiuere  merccdem.  addudis  oftcnditur:quo  inprimis  faciunt 

Et  hoc  cft.quod  P.^.pinl,inus  fcribit  mL  l  i.^^rj.f.deextraordin  cegn.L3S.de locat.  con- 
jf.^.Jw.ffJouTt:  dicm  (xin^o  lcgato  Cxfa-  dud.  quibus  idcm  in  quibufuis  aduocatis 
ns,bhrium  comitibus  rcfidui  tcmporis  obrincrcdocctur.Proindciusgcncralcad 
pr<jftandum,modo  fi  i>on  poftcacomitcs  fpecicm ,  aduocatosvidclicct  rilci ,  in  ad- 
cum aliis codem  temporc fucnint.  dudlis  11.  accommodatur.  His  porro  qux 

Huic  fententix  non  obftat  primo,    hadtcnus  de  aduocarisfilci  &  ca.tcribdi- 
quod  fi  tunc,quando  pcr  dantemaut  pro-    dum  cft.obiicitur  it^.C.deaduocit.  dtuerf. 
mitfcntcm  ftat,quo minus  fcquatur cau-    iudic.  vbi dicinir ,aduocato  filci,intraan- 
fa.obquam  datumquippiAmautpromif^  nummortuo,nihilindecommodihcrc- 
fum  eft,darur  repcnrio  ,  multo  magis rc-    dib.acquiri.  Rcfpondct  Fulgofius,  qucm 
petitio  ob cauGm  dari  tunc compet.it,  cu    leqnitur  Alcxander,m idjenifunilo  de offic. 
cafij  fadkum  cft  ,  quominus  caula  fequa-    4ffeffor.\->et  eam  /.i^.abrogari  fcqucntc  /.15. 
tvtc:  arqui  cum  per  ipfum  datem  ftat  quo-    Alii  prqdi(ftam  /i^.dc  illo  fifci  patrono  ac- 
minus caiila  lcquatur  ,  ob  quam  datum  cipicndamaiunt,quiinrraannumofficiu 
tjuippiam  aut  pr c  milTiim  cft,  d.-itur  repc-    non  corperir  pcragcrc.  Alii  rcgulam  ibi 
tirioditi  oh  ciuiam pet  text  tn L/ 3  Crj.jf.  •  tradidicunt,cuiusexceptiofubiicuturi« 
de {ondtH.cauf.dat. Lts-^  6.g.lo(att.  Ergo    <i././;.vtfcnfusfit ,  aduocatusfifcifidecc- 
Oim  cilu  fit  quominus  cauia  fcquatur,    dat ,  nihilindc  hcrcdiacquiritur,  prartcr 
( vt  accidit  cuni  aiite  tempus  3;  caufam  falaciumiftiusanni.inquodcccdit. 

ZzL  ).  Kcdlif- 
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Rc^kiffimc  &  omnium  vcriflimc  rc-  luut,  ad  licredcsprorefiduorempore-la- 

ipondet  Rauchbarus  d.  /. i/.  loquj  non  dc  Ijriuni  tanrmitcant,rc<^ius  nulnalleruin 

lalario aduocati  fifci ,  fed  dc  commoJo  lcacliatuull  viiletuc,  Iacobu«.  Cuiacius. 
furrogationis ,  fcu  fuccciRoius  ui  oflicio,       Fundauu.nnuu  aircrtionis  huius  ptr- 

propterca  quod  fcquens  uigradu  ,  non  (picuum  cil»n/.3-.v.£/of4//.  ibi  Pauhis  ge- 

hcr  cs  in  mortuiaduocanlocum  fubroge-  nerabtcr  Ci.  mdiibiick'  locjucs:  Qut  operof, 

tur.qua  mtcrpretatioplacct  quoquc  Sa-  ini\im,/iui  locauic,  totuu  tttHpfirk  mmedem 

Iictto  m d.Us.  &  in  tcxtuaperte  fundarur.  acnpcre dcbet/tpcr  cwu non ftettt ,  cjNe minus 

llhcemmitalmp.Lco Anthemius:<;^K4n-  opejuuprnftet.  Niillumlanem hacfentcn- 

do  juremfifctaduocatum tnort  contigtrit  gra-  tia  vcrbulum  ell ,  quod  fuadcat  cam  ad  o- 

du  tumfequentem  Jine  vUa  dtlatione  tn  locuiu  peram  vel  oftiuum  hbcrale  rcftrmgi. 
eiuifurrogari,  heredibm  defunHttubil  exinde  NecquicqiLimlaneadrcmfaciunttex- 

fibuommodi actjuiri  poffe^eratwii.  Vuh  ita-  tus  in  concrarium  addudi,nam  Lij.  §.  cum 

qiic  Inipcrator  heredcs dcfundi aduoca-  quidam.f.locati,  nihil  continet quicquam, 

tj  noii  cx  lalario,  redcxfucccflionis  &  fur-  quod  huc  ad  propolitum  accommodaci 

rogationis  iure  mhillpcraredcbcre  com-  poliit. 

niodi.  In  /.  Sei9  mic«.  li.  hoc  folura  didtor, 

Et  lunc  fimtcnriam  ampledtunrur  haut  quod  pccunia  diuifioncm  non  recipiac : 

poftrcmi  iiominis  Iurisconiulti,atq;  intcr  ex  quoprofe^ao  pcrperam  infirrrur.Igicur 

eos  BartoL/n Ui.ij. ff.  de  extraordin.  cognit.  locatorib.  operarum,  antc  ccpus  locario- 

BAd.inLvnicJefiijffrag.G3i\.i.ob/eruat.44n-  ms  complctum  deccdenribus ,  intcgrum 

u  Rauchbart part  prior.quafi.sj.  Wefcn-  filarium  non  dcbcri. 
bccius  mparatitL  Cod.deaduoc.  dtuerfmdic.       In  Ls.^.u.ffJerenuJitari,nM  dc  ^lario 

hiyuCm^.yobferuat.S.  hcredibus  prxftando,  vel  non  pr^rftando 

Ca-tcrum  Andrcas  Rauchbarus  hanc  proponitur,idco  &  iUa  impenincntcr 

icntcntiam  rcftrmgcrc  conatur  ,  Jtavr  lcgamr.. 

procedatm  lolanis,  qui  oboperam  vcl  Hocquoddeaduocarisdidumcft.ad 

ofticium  liberale ,  raagis  honons  vel  be-  profeftbres  Iibcralium  arrium  iplbrumqi 

acficiiremunerandi,  quam labons com-  hercdcs  rcdiflime cxtcnditur  ,  vtfcihcct 

pcnfaiidigranapraJbnrur,  indcquc  ho-  falanatotmsannihberisaciicredib.  pro- 

jj oraria, honoraria:  fumma: ,  ac honorcs  fcllbrum  dcbcantur,ii ante expletmn an- 

appcUatur  Li pr.fi menferfalfmod.djx.Scc\}s  num  illi  deceflcrint.  i.  Quia vmuerlalitcr 

vcro  fcfehabcatin  ftipcdiis.qujEoblabo-  in  ommbus  ,  quiopcrasitiasadccrtum 

rcm&opcxamuonxque  hbcralcmdan-  tcpuslocarunt,  obrmet,it /l  st.ff.locatu 

iur,pTopricqi  mcrccdesdicuntut,  vr  fmu  z.  Quiaaduocari  heredes  incegrii  fakriu  1* 

f.ilariaminilkorujVclfamuJorum  dunx-  idciccoconfaqunnnir  ,  qmapcr  adaoca-o«a6M  " 

fticorum  ,  mcrccnanotum  ac  mcchani-  lumnon  ftcnt ,  quo  minus  caufamipcra- duendi 

corum  &rimiIiuiTuNamiIlorumhercdes  ccrcc  :at  iiancm  profc4roribus,antcanni  fitfifub 

pro  rat.t  tamum Jeruim  vei  operarii  pri-  fcmtum  mortuisKxque  obtinerc  ,  pcrfpi  hac  con- 

ftirarum  mcrccdcm  .icdpianr  pcr  tcxnim  cuumcll.lta  quoquc  Gail./.»i/^.f  4.».//.  dttiene  Ji 
m Us.%.uem cum qutdamff locat.Lseio amuo         Eqmdem  fl fub  condirionc  cxprcfla  optr* 

pr.virf.ium tamtaboryquampecuniam diuifio-  conrcuihmi flt ,  vrputa  fi  promiirum  fir pr^^en- 

nemrtc,perent.ffJeannuulegat.Ly^.i2.d€re  iilarium,riopera:^i.cftenmr,  quianinc  m,*r#- 

nnUariLi6.C.deeregat.mtlit.ann.  «dftcnria  coiidtricniFrequiritur,idcirco  rtttffum 

\  tnmramcn  quod  lure  communi  o-  «riam^dcfiaeiKeconditionc,  &opcran6  fitf^tU- 

mttcs.qubiis.aunuaftipcudMcoiiftmita.  j>rariUta  ,  putaiit  vulgo  la].muiu  tonus  rtumf.- 

otuu. 
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aiini  non  dcbcri  ,  pcr  tottiini  m /t-^j.  fi  l^eft  imminurio 'amr  ,  quoniam  ocifti- 
vthtnda.  Digtfi.  nd  L  Rbcd.de  fuil.  le^.  tn  ilU  matio  Sc  fiima  cius  vtiqj  imminuitur ,  cui 
fti^lattone.  §.  CMlend.  de  verb.  tlligat.  /<rj.  hui^ismodi  niacula  alpergitur :  atqui  hacc 
(tdere ditni  ^.fitb  tondttiont  de  vtrb.figntficaT.  turpitudinis  ac  lcuis  macula  non  cft  infa- 

Scd  hanc  lcntentiam  apertc  rcrdht//.  mia,  quoniaminf.imi^ccxprclTcopponi- 
L  jS.  Dtg.  dt locut.  nam  ibi,hcct  cxprdle  ita  tur  in  L27.ff.dt moffit.  ttfttonent.  igitur  non 
merccs  fitpromiila,  li  operafuit  pra:llua,  quxuis  famx  dc  exifUmaiionib  mimmu- 
tamennimpcdiarur  caiu  fiitaliopcr.Tlo-  tio  iiifamiadici  porcfl. 
cator,mcrccdcmint  egraiu  conlcquitur.       Ncc cflquod  quis cxcipiat  in  d.  teg. 27.. 

Acccdit  quod  hcet  hoc  calh  conditio  non  opponi  infamiar  in  gcncrc  tiirpitudi- 
rcucradcfcccrit,  nec  caulafccutafucnr,  nisacleuisnot<jmaculam:fcdinfainiclo- 
pchnde  t.imcn  habc.uur ,  ac  fi  non  dcfc-  him  iuris:in  propofito  autcm  ab  Autorc 
cillet,  (ed  cxtitillet  conditio  &:  coula  lccu-  dcfiniri  in  ecucrc  infamiam ,  qua:  duplcx 
tafuillL-t,quiaquominus  lequcrttur,pcr  fitiuris&faifli. 

Ujcatorcm  opcra:  non  ftctertt  d.  1. 1.  ^  is-ff-  Rclpon.  pra:tcrquam  enim  quod  ifla 
dt  txtrMardtn.cogmt.dLjS.  iuiamixdiflnbutioadhuc  valde  ell  con- 

Ncc  mouaittcxtusmcontrariumad-  trouerfa  vr  raoxapparebit  :  nullamen- 
du6b,quoniamextTaoIcas,vtdicifolct,&  tio  fit  in  ifta /*^.  77.  infiimiar  luris ,  fed 
impcrrincnteradducuntur  :  nam  nosde  de  infamia  in  generc  loquitur  impera- 
iiiis  loquinmr ,  quiad  ccrtum  tcmpus  fua  tor. 

opcram  ahjslocarunt :  atleges  addudx  Qui"  etiam  difcrte  infames  cllc  nc- 
dc  eo  cafii  non  :^unt :  rcculam  agnolci-  gantur,qui  flagcllisab  ^diribus  fimt  c^li 
mus  quod,conditiQncdcncientc,flccaula  in  Ug.tos  12.Dtgtft.de dtcurmtfnu :  &  t.imcn 
non  lcciita,obquam  quid  promillum  cft,  ihos  cllc  turpcs  &  inhoncftos  famamqae 
iiondcbeatur  quodfuirpromiirum  :  fcd  &  cxiftimationcmeorundcm  eflcminu- 
abhacrcgulaifk  cxapiturcafus.quem  in  tam  hocipfboftenditur,quod  ibidem  in- 
j^rarlcntia  tracbmus.  honrftum  elle  diarur ,  huiusmodi  pcrfb- 

nas ,  flagcllorumidib.fubicdas ,  in  ordi- 
KES  O  LV  T  l  O    r  HES  IS        nem  recipi,  maxime  vbi  honcftorum  vi- 
Q^V  A  KT  rommfitcopia. 

Qupcircalonge  redKusHugo  Doncf- 
lit.A  /~\  Voniam  intcr  cos ,  qui ab  «iduoca-  lus  Si.comm.  6.  mfamiam  definit ,  quod  fit 
V^tionearcentur  pr.TCipuum  fcre  lo-  fama:&LCxifbnnarionispriuario,quafciU- 
cum obtinent infames,idarco  poftquam  cci  onmis confbmitur  cxifbnuno  is.ff. de 
dc  aduocatis  hadcnus  diclum  cft ,  opor-  txtraordtn.  cognit. 
tunum  vidctur  dc  infamibus  noniiihil  Contraria  quippe  funt  fama  &c  infa- 
ilibiiccre.  mia:contraria  autemfimulfubfifterene- 

Qu.  24..    Infamiamdcfinir  Aurornofter  ,quod  qtieuni,ied  vnumiUorumpellitaltenim: 
An  infd-  fit  fam.e  vel  cxiftimationis  imminucio,  famaproinde  omnem  toilit &confumit  Qu-iy.. 

rtdt  cum  ^Jf^e/cnhcciri  in  fjtrM.Je  hi*  qui  not.m-  exifbmationem.  AtTmfd- 
dtfimsr-  Acturfin  m  Ug.  1  Ccd.  (futbiu  cauftn-      Infamiam  ,  quam  modo  definierat  fa-  mia  reHe 

tmf*'   furtm.    Sed  nvilc  proredko  :  nec  cnim  ma:  vel  exifbmanonis  imminurioncm,  diuida- 
nu&    quamuis  famx  imminutioncm  dicen-  nuncdiuidii  Autornoftecin^miamiuris  rtfr/nm- 
txtftstHA  dam  elle  mfamiam,his  rationibus  cmnci-  &  fa^li.Qu;r  diuifio  communiter  ab  In-  famiafs- 
timiiim-im.  terpp.comprobatut^fcd  vtrum  fuflineri 

mmmiof:    i.  Turpitudinis  lcuisque  notxmacu-  poiutvidcamus.  ritl 

Zzz.  £ce- 
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Ercnim  Hiigo  DoncWus  didcapit.S.lo-  tcxtus,  qui  non  in  fpecic  de  infemia  iuris» 

hanncs  Ntcllius  dijputat.  2.  tbtf.  6.  hteraD.  led  dc  infarnia  gcneraliter  conccptus  cft* 
negant  vcram  ellc  diuifionem  hanc  infii-     4.  In  Lio.^.u^.dt  m iiu v0cand.i^OyC[\xx 

mix;  idquc  hiicc  argunvaios  cvinccrc vi-  pudorcm  (liggillar,  (qttt  ex  Dd.(cntcntia 

dctur.  cftinfimiafiiCb;  apcrrcdiftinguituraba- 

I.  Quicquid  non  tcnctur  infamix  lc^i-  dionc  famola :  pudoris  promde  fuggilb- 

bus  &  pcena ,  illud  non  potcft  dici  inha-  tio  &  ixCio  non  cft  infamia. 
mia:atquiilli,quosDd.dicuntinfamiafa-     j.  Idctnquoqjprobaturfcquentib.iuris 

notitos ,  quorunr  fcilicct  cxiftimatio  tcxnbus :  in  /.  if.  C.  exquitnu  cuufts infamu. 

grauata  eft  apud-bonos  Schoncftos  viros,  Alcxandcr  Impcrator :  Ea ,  inquit,  qua  pa- 

non  tencniur  Icgibus  &  pocnainfamia:.  ter  tefiamentofuojilios  tmrtpans  fcripfit,  m- 

Igitur  lcqnitur  infamiam ,  quam  faih  ap-  fjines  quidtm filionure  non faaunt ,  ftd apud 

pcllant,propric  non  cfte  infamiam.  bonos&grauts  opinionem  tiut,qui  patri  dtjpU- 

Airumptio  probatur  cx  <6<ff./rg.Mi./i.  cuit  onerant.  Eccc  hic  cxprcllc  ncgatur 

Digtfi. de decurtombut.  Namibiqui  ab  A-  quod inramiamimportct,id,quodexifti- 

diUbus  fi.iftibus  &  fligellis  cxfi  lunt,quo-  nuiione  alicuius  apud  graucs  viros  la:dit, 

rumaniq;  proptcrca  exiftimatio  Lcfa  eft  cui  tanc  confequcns  cft ,  quod  non  pofHt 

apud  bonos  &  noncftos  viros ,  neg.antur  inFamiaappdkri ,  quod  alicuius  opinio- 

cllc infamcs :  &  tamcn  horu  exiflimatio-  nem oneratapud viros  honcftos. 
ncm  cHc  apud  honcftos  &:  bonos  viros       Iti  I.i4-Codic.eodtm titul. ait  Gordianus: 

gravatamnegari  nonpotcft,idq;veleofi-  SuUtm  txifiimattotiii  infamam  avuntului 

gnificatur,quod  dicitur,  talcs  in  ordincm  tuiu perttmefcat  lCtibus  fufiium  fubitilut  ob 

rccipi  inhoncftumcircmaximcvbiiup-  trmen  quafiione habita ,fi  fententta  non  ptA- 

petat  copiavirorum  honeftorum.  ctfiit  ignominiamacuUmtrrogans. 

X.  Accedit  quod  hominum  opinione       Et  Impcratores  Caunus.ArNumeria- 

fit  &  probrofum  ob  dclidum  f^agris  ac-  n\x%.hualocutso,\no^\\xnx.,praftdn,qua  tndx- 

di,  rcicgari,  ordinc  moucri :  at  horum  tlaf^l.mfamtmtwn,dtquoquarisftctffcnon 

pcrftrnihilinfamiaminfcrrcprobat/. /»-  vidttur-.cum  nonfiiecialiter  ob  in  urum,  vtl 

rtfionfultm  fufiiiim.  22.  Digefi.  de  bis  qut  not.  admifiam  vtm  tondemnatm  fit  ,fed ua  praftdit 

infam.  dt^.l  12.  Proinde  infamia  dia  non  verbi» grauatus.  &  admcmtut.vtadmeltorit  W- 

potcft ,  cum  ahcuius  cxiflimatio  gravata  ta  frugem  fe  reformet. 
cftapudhoncftosviros.  Quabuslmpp.conftitutionibus  figni- 

}.  h\  Lij.Cod.  demofiic.ttfiament  difcr-  ficatur  pcrfpicuc,nonpoircdiciinfames 

leopponitur  infamia  turpitudinis  &  lc-  cos,quorum  cxiftimatio  apud,boiK>s  vi- 

uis  notic  macula: :  at  harc  cx  omnium  Dd.  ros  fit  ^rauata  Atqui  hos  dicunt  Dd.  m- 

fupcriorem  diftribucioncm  infamii  dc-  liuniahiClilaborare:lequiturkicirconul- 
fcndcntiuni,  fententia,  eft  infamu  faCH:    lam  clle  infamum  facti. 
lcquiturproindeillam  infamiam,  quam     6.  D«i»/^,fx//?/W4r;ff.inqiiit,CalIifb:atus, 
hda  appclLinc ,  non  cfteinfamiam,  ncc    iHdigtiitatu  ilUfit  fiatusy  legtbm  &  motibm 
proinfa!i>iahabcn.  comprobatm:did.Lpenu/t.§.i.Digtfi  deex- 

■  Quod li  diftcnticntcs  refpondcncin il-   traordin.  cogiiit.  Vndcicqiiitur infamiaiu, 
la  L27.  turpitudinis  6c  Icuis  notx  macu-   cxilbmationi  contrariam ,  clfe  dignitatis 
lam  non  opponi  infamii  in  gcnerc ,  fcd   licli  ftatum,  legibus  &  moribus  impro 
.  infamtar  iutis,  cum  manifefkprincipium  batum. 

^ctuntiquandoquidehoc  ipluminqux-  Et  confequcntcr  infamiam  fblun\ 
ftionc  crt :  dcindc  obftac  illis  gcncralitas   eam exiftinian ,  qux  iurc  vel  fcripto ,  vcl 

nonkri- 
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non  (cripto  irrogcrur ; adecxjue  omnem  cendum  non  admitnuirur  leg.^.D^eft.  A 
infamiam  dlciuns.  Atquc  hoc  ctum  ff/?.^»,&:in  frunbuslocum  ^acumtquc- 
miic  confirmar ,  quod  in  cadem  1.  fequi-  rcljc  inofiicioli  Itg.  27.  C»d.  de  uiojfic.  refta- 
tdr,c»ftifiiadoiicin^<delido  noftio  au-  memtiiu  quoquc  hi,  quoram  ob  nirpe»> 
<horitatc  lcgtun  auc  minui ,  aut  confumi:  liqnod  ftciimsopinio apud  bonos  &ho' 
vnde  coll^ccrc  promptum  cA ,  cxiftima-  ncftosvnrosgniuatacftj&iitcftimonij  di- 
tionem  adnuc  m  iure  pto  ilkla  habcn ,  ^one  rcraouenntr, iJ^^^ilhcredes  in- 
ctfiopinkmehoniinumgrauacafitUinon  ftind'6crin»Jociim  iiciimtiiifiracribus 
ittreackg^l>iMvelnitniiei,velcon(bmpta  deftndiquerclz  inofficiofi  teflbmenti; 
flicrir.  cx  hk  nromdc  concludendum  vidccur, 

Pro  contram  opinioncacfapradida  quod  miamiaduplcx  fic  iuns  &  facli,qvu- 
infamia:  diikibuuoiicbaccvideiuucfaco-  rum  iila  ob  hicinus  ahquod  cur^ 
-xeargumaMa.r  Ss  inhoncftnm  ius  irrogec  :  iMnc  ve- 

I.  In/.^.C.</iri//^ir/r4f/^Mf  nocaci,duma  r^<ipMift  h^>tf^;HipiTO™ v»*»- 
•femofis  dirccriumciu:yinidKfflwmin&- .  fum. 

miaia£tialperii«  -  Eclunc  ientenciam  probanc  &  ttfcn- 

'  2.  Inismia  eftrqtnecnifcpie  etiftim»-  tnr  Fc&ndfix  Duaieniu  tk»  delrn  fiunpL 
lilMUS^ianME  imminucio  / j.  S.  f.ff.  de  ex-   mf4m.c^i.&  Nlj^mxM»qvat6m  Fce» 

tr^etrdinarii;  (ognit.  Atqui  fama  &  exifti-    hcrus  demfdmU  bb.^.  oif,  t.  2. &iz.  Hilli- 
■mario  ahccr  quam  lunsaudlontace  muuii    ger  DottelL^ucLitb.  18  cap. 3.  lit.j.  Godd.  4/  ' 
poceftjvt  in  propaculoeft,icquicur icaque   leg    tutm  f.de  Hrb.figiu&c4t.  Heiui.parP* 
«Ihm  quoquc  eUc,pr^teriiimin6iniMn,  AfitfXiianaM.vEandeniqiie  «aanimife»* 
t|Hoamque  candem  nomineillavocetar.  cemia  omncs  prop^^veienbiiaiiimii^ 
3.  \nLz.ff.d«ebfcq.ft*tron.cxfzt^ccon-    ccrpretibus  budant,nccquifquam,qucm 
fihnacur ,  duphcem  clli:  in^uniam  ,  a-        vulcrim,antcDonelium  6c  franaf- 
liamiurii « iluuianKftdi:  fieaiim  ibiY^  flumliocoinannum  in  dubium  rcuocare 
pimus:  honoriparennun  ac.^paoooo-  cftaufiw. 

flim  tribtitum  eft,  vrquaauiis  pcr  procu-  Ego  tamcn  non  poflum  non  ienten- 
ratofcmiud»cinmaccipi;int,nccattiode  tijc  priociiiibfcnhcic  j  &  cum  Donel- 
doio  auc  miuriarum  ui  cos  dctur :  Ucct  c-  k> ,  NieUio  iranaico  Uocoraan.-  Aa- 
nimvecbisediainonhabeaiiniiuiiBaeft  tneiie:;  infiuaa^  Iblnm  iuria  anAoric».> 
-iiflrcondemiiati»  retamen^ipfiiftiMiinio-  te  irrogari ncc  przcer  Kanc  vll.im  (£, 
'ne  homiiuim  non  cfTugiunf  inrhmif  (/•  ali:im  j  yfy^i»  Ifgihfff  pw  inlamia  ha-  - 
nocam>quo  quid  obiccro  clarius  pru  liac  beacun  ^ 

iciiccnnadicipodeisficaimiiTpvopofii»,     Nec  puco  opinionem  hanc  nouam 

qui  iniamiam  iortt^eftfagiiinc  htho  ipfi>  uerri  aiie  labendbri  argnmenris  mod»  • 
infamiae notaa/pergunmr,  fequnurcxin-   ptoicnicnria  Autoris  noftriaddudis. 

d*  ,  quod  non  cmnis  mhunia  Jic  luris         Ad.  prinxim  cnim  rcfpofidcndum 
quam  iciiicct  lus  tmint,lcd  quod ,  pia  tcr    eft,  in  Ug.  2.  Cod.de  dtgtut4td>ttt  oQumMoSt 
■htec^^fifalkqaadMn  in<amia>  afaakh^.  iwilt alij <piaro infawia  iwris  JMHntesin^ 
-Autnipdimturpeingefac.  -  irlligBBi  WjittvtfiunofiiBOiari&iUi^Q» 

■  4.  Si  noraiftarurpitudinis  ,qiTamhi-   fcclus  auc  viti  tiirpitudo  inquinac,  iUic 
fiuniamiadiDd.  ajtpdltianc  eftcdusiur .  proSyaommisponancur,  quietiampo- 
licc  verx  infaroiz  ,  cum  vtique  pro  in&-  flea  dicuncnr  per  mfinuaai  ab  honeOo- 
jBiahabcridcbec:acqui  vcrumeftpnus:  rura,caecale^e^iari.  =  Mqoe.  cx  eo  in-. 
fenr  fnim  iniwagi  ad  c€ftiiMoiuiftjdi>..  teUigKiicj  ^suNW^^pppciim  opinio 
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cxiftimatio  apud  honcftos  viros  grauM» 
cft.qnkiuc  vulgo  infamia  fadi  dicuntur 
Tiotari ,  non  arceantur  ab  honoribus  Leos. 
n.  Digefi.  dedecurtomkm,  cum  illis,qui  in  d 
/,i  noratidicuntucportidigniutum  fuu 

ckiula:. 

Ad  (ccundum  refpondetiir  committi 
elcnchum  definitioiiis:non  enim  infa- 
mia  lic  rcdc  dchnitur,quod  lit  famx  &c 
exiftimacionis  imminutio,  vt  paulo  fupra 
fuit  ortenfum ,  ied  quod  fit  priuano  qua:- 
dam  famcp. 

Ncque  ad  rcm  multum  fiicerc  cxifti- 
mo  i  }  I>tgefiMextrtaiim.cognit. 

quandoquidcm  nc  minimoquidcm  vcr- 
bulo  ihi  ligniiicatur  ,  quod  ilU  quorum 
excaulaahqua  mmuitur  cxiftimatio,  w\- 
famia  fint  notati ,  &  quod  nulla  infemia 
iphs  afpcrla  fit ,  argumcnto  cft ,  quod  ad 
honores  admittantur  dul.  L  eos ,  a  quibus 
infamcs  arccntur  L2.  Cod.de  dignttattbm. 
lUos  itaqi  uifamu  laborare  ccnfco ,  quo- 
rum  cxifhmaoo  non  ialtcm  muiuitur,ied 
conlumiturctiam. 

Ad  tcrtium  refpondct  Donellus  eos> 
quorum  exiftimatio  grauata  eftapud  bo- 
nos  viros  in d.l.  2.  6i.Mlibi  infamcs  appel- 
lan  abuliuc  ex  hommum  opmione,  vt  ar- 
giiii  THbTk.  &  tot.  ttt.  Dtgeft.de  huqui  not.in- 
f^mtj.  liibquotitulo  propofitum  eft  lu- 
iUniano  dc  infamibus  cxprofcQbtrada- 
re,&  tamen  iUic  nullam  mentioncm  fa- 
cit  illorum ,  qui  infamia  fadi  contamina- 
ti  dicuntur,  nec  uifamibus  vllibi  cos  ac- 
ecnfet. 

MeUus  &  prob.ibiUus  refpondet  lo- 
hanncs  NielUus  :  in  vnico  calu  dtd.  L  2. 
cum  qui  iuris  iubtiUtatc  infamis  non  cft, 
te  tanicn  ipla  mlimix  Jiotam  fubirc,cum 
(cihcet  }»er  procuratorcm  iudicium  accc- 
pit,  Si  condcmnationem  pafTus  eft,qui 
ii  fuo  nomine  ludiaum  accepiilet,  iplo 
lure  infamia  notarcnir :  ratio  cnim,qu;E 
huncinfamiacximit,in  mera  fubtilit.ite 
confiftK  ^uicoq;  rc  ipfa  hic  parumabin- 
famibus  diffcrrc  cxiilimacur. 


VTATIONIS  VIII. 

Qupcirca  cum  hic  cafiis  fit  fpedalis. 
male  Dd.regulam  gencralcmcxindeex- 
truunt. 

Ad  vitimum  cum  DoneUo  relponden- 
dumcxiftimo:  non  iequi  perlbnx  turpcs> 
quarumqi  exiftimatio  ob  facinus  turpc& 
inhoneftum  apud  bonos  viros  grauata  & 
Ufaell.remoucntiu  iquibufdaiTijVtate  • 
ftunonii  ditbione ,  aquib.  infamcs  remo- 
ucri&  arcen  lblcnt:ergo  funt  infames:eft 
enim  fallacu  a  dido  lccundum  quid  ad 
didum  (implicucr :  &  committitur  elcn- 
chuscompatationis:  neccnimquJEinv- 
no  aUquo  tertto  conueniunt,  cahmpUci- 
ter  conueniunt.  Quinim6,cum  turpcs 
pcrlbnx  ad  honorcs  admittantur  di^.  L 
€9s.  12.  Digeft.  de  decurionibai :  Lufames  au- 
tem  ab  honoribus  arccaiuur  L 12.  C.dedi- 
gnitdttbtu.  ^icCdt  cxindc  luce  mcridiana 
clanus ,  quod  non  fint  mfames,  nec  in  o- 
mnibiiscuminfamib.conueniat.  Poftre- 
mo  perfbnx  turpcs  a  teftimonii  didione 
non  ideo  arcetur ,  ncc  propterca  in  fratri- 
bus  qucreliTinofficiodlocu  fadunt.quia 
infamu bborant ,  lcd  quia  ha:c  m  gcnete 
de  turpibus  perfbnis  conflitutaiunt. 

Infamiamiuris,quafolam  proinfuraia  Utera  C. 
haben  hadcnus  dcmonfbatum  eft.lcx  ex  Qux.itf 
turpi  caufairrogat  nocenti:  nocenti  dico,  An  infor- 
quoniam  umocenter  damnatus  ,  rcucra  midiurit 
iuris  infamia  non  afficitut.  etiam  in- 

Hocquamius  perfefatisperfpicuum  neceti  ir- 
videatur,  his  tamen  amplius  confirma-  rogttur? 
tur :  infamii  fiquidcm  duaercs  iundar  lo- 
cumfacimit,turpeaUquod  facinus  atquc 
honcftoviro  indignum  &  iuris  audori- 
tas ,  hoc  fatkum  notantis :  idque  clarifli- 
mc  patcfcit  cx  dt3.  Ls-i- 1.  de  extrMrdin  co- 
gmt.  vbidiciturcxiftimationem  Ex  De- 
L 1  c  To  noftro  audoritatc  legmn  aut  mi- 
nui,  auc  confumL 

Quo  circa  li  dcUchim  nullum  fucrit 
commiirum,  non  potcft  locumiiifamu 
fibi  vindicarc. 

Acccdit quod  inf.>mia fit pocna  L28.^. 
I.  Digeft.  dt  psenu.Ovnnn  autcm  pcena  prac- 

fupponit 
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nan  affidcndni,ihftbfehwauhtt  lir  A  Jii  4b§^J»tkH»l  «liAjHMwri^  cm&  apertc 

&i36.ff.iUp(emt.  <lircemunnir,ltcvrvelloxnoten'nKmw,' 
Deniquc  huc  hat  inpritnis  /.  S.  C9sL  t»  vcluidias  leiucncia: atqui a  iuiias  icntc- 

•fMiUMcti^m/iiik  mx\i\a.  ImpenKOttf  ka  ahpadionefrffitperdeiiAoaperce  lCtus 
ie&nbont :  Stfmrn  condomtdtA  es.citrd  ver-  di(cemic  k  condemnirione  fcu  &ncentii« 
hr4  ijutfft/e  fttjhum ,  /*w<£  tUmnum  /uhvfii :  dUm  ait :  Item fi (juifutti ,  yi  hfinorum  rjpto- 
^uodflrtsfumua .  tju.m  altcrfumpMtAfud  TUm,ttuurt4rum,dtdo!ort:alo  fu-)  ftomne  da- 
tt  iinoraatim  iomperta  tU ,  uott  Uf^extfii*  mtutmf*£lm^tntfimU  mdo  mfumet  funt. 
mwHmm  tmm  imm  fimmm.  .Hm0  TcproiiideexijolbttUHie*hflnun  duamm 
pgflconii  vcrbis  ImpeiaBor  oftenditiii'  tegain  iiuuiifefte  Uquear ,  qtiod  m(aini« 
noccntem  ad  infami;r  pcenam  condc-  mplicicxcanfaorianir,  t.  Exiure»  z.Ex 
nua.-uamnonredcuui£unem,  ncc  exiili-  iencenda.  ^.Expadiouc. 
imiiimepriaan>6deM'£fii»bAiflbB-    '  '•#MAeMdifil'nSdti^^ 

■iam^ietiiieee.  (^uoque(acitin<amixcaiidfiMii-fiam  inf»- 

Obiiciunt  autem  dirtenrietKC',  >  quod  mi.i ,  air ,  rnbns  modis  irrogatui: :  fado, 
fcntcntia ius  Fadat.  &  pro  vciicare  hiabca-  iudicio  &  dccrcro :  fido ,  cum  quis  Co\o 
tur,acpCxCorecumtuncquandouiiquc  dcliclo  in^amu  iiot.uiu  ,  ciiam  ablque 
.decernir.insdiceieprohibeatar  Ifaudn  -fiNit^tiaiudicisntididoycamiafbitquan- 
D^gefi. dtm/Hlid&iiare.  Igicur  ex  caula  (a-  tumvis turpilubiiil&,finefenceiiciaTamr 
«.  'moladamnatuSjHcetiniuria, quoaclld&-  8c  damnatione non  irro'nrnrinfimia,(cd 
^hisiunspcoinfanuhabeamr.  dcmum  icncentu  ludicis  condcmnato- 

'Refp.Siiniqua(efKemikquisgnuiiii»  'tia,(iiUequci^4lScceto,vtcumabcxcr- 
fiieric»iioniblumiuberebenelicium  ap»  dtui^kiM&libdAfitldimiffifimtiniyies 
pcUationis,  (cd  c  riam  a(5Honcm  iniiiriaru    ab  Impentore. 

advcriusiudicc/ir.i«/?.ir/n/«r.  quinetiam  Ego.alionim  faiuo  iudido , DonelK 
(i  ipfb  iurc  nulia  lic  lciuentio,  vtpotc  con-   fentenciamiudico  eilc  veriflimam :  nec  d 

 "XlMCgis  pcxfcriptQm  apeiceuBMMNigt»*  rfepugnat,  quodiddrco  na6Ho  (nper  crt^ 

*  T'IMriw»ndcmnari  famam  cerriflunnindfc.  mmein(^eciquia(itinftarcoifreffionis,- 
ddnq;fiexmanifeftefallacau(aquiscon-  coqnGd!s,quipad(a'ntr,crimenconfite- 
demnacusfuericquoniinusinfiunisced-   ri  ^qx.\m< L6.4>tgefi.debu,qai  tiot.mftmi4,' 
.  Mdatu£,dubiiarenott(ice&<  -^  -  '        ^  Confenot  attttm  pro  iudicato  lubeatttr' 
lijM  A:'  rJnftMiS  pon6  incit  duobus  modieir*         tot.  tie;  Digefi.  de  r0n/r/adeoquepa- 
.  rogari  ftatuic  auchor  no(Ver,ipfoiurepcr    6do  dc  crimine  fnmofo  ad  fenceiuiam 
(blumdetidum»&condemnatione,  dcli-   indicis,quain£uniairrogfitar,Tefcrri  de-' 
£tum  pcr  icntcntiam  ludids  fubiecua,    bcac  ^  \  '  .••''^*'** 

icaOnaieniit  i;¥^ir.»a.ydri&'Za£inyii-    '  'Hlrictto  r^^nmiraperiiZLj.qwe . 
fjVtr.irte^fiiiNir.ii;/SMi^        ^  ^f-i*^'  difcanitdamnarum  de  maleficio  8c  pa-' 
Scd  huic  fcntenria:  contradicunt  ahi,    dum  ,inverbo  damnatus  padlusve  erir. 
&quidcm  Doneiius  it.  com.6,  ires  cauias    2.  Eideraquc  rcpugnac  >  quod  confcifus 
cxqinbus in£unia iuris  uTogetur,confti>^  adhnc condcmrandns  (ic  L 3. &ts.f.de^ 
tui(;i£tftidbraa«{aodiptfbrinreinfiuniim> .  ^mftftyinmXod.^xeate.reiiuMic  Wc-- 
ingenit.z.Condcninarioncmfcu(c'nren-'  fenfckrc.  in  ^ir^frf.  de  confiff  nnm.  ?.  Atfi  i 
liamiadicis.  ^  P.ittionemdc  cnmmefa-'  confcilus  pro  iudic.itohabcrcruri^con-' 
{k^^xwlj &ftq.ff.d«bufuiit$t.ii^Mni4.      ' fcisioprocondemnarionc,icuicntcntia, 
jf^iiMiii^-pif^^a^^^if^it^flfiwwar^     ^«T  uMi  fifiit cflct  cufifeflani  aiiSiacooiide^' 
%  .  Aaaa  mnaii 


TV&TM-nrit-  L  9tfrfVATSOH>r  Vin. 

fmnjPiir bus^qunncumuisin  plurimis,vTmdta>^ 

Sic non  ijb!tu,quod  vt  autHor  noftcr  tionc  & libelli ohUtione,  in  produdHonff 

Tult,quod  padio qua:  uifaniat,  rcFcrn de-  tc(bum  dandiiq^  dilatiombu» ^in£crcn« 

bcatadxleiiaumiplb  iurcinfamans»c6  daip&faftetinit  .  •  u  V^'^^  s; 
^flodpafticKle  nuuafido  (ic jptaitfiriMlib.       Qiu>ad  propofiCHm  fin^-Bttio  6ukg»- 

quatenusius  publiann  l.vdir  fifTiinacftlcntentiqiudicis  5:arbirri:nam 

Noneniin  p.iAio  dc  dclido  idcirco  in-  famx  caula  capitalixquipatacur  L  tufi4.d» 

fiuTuam  uiogauquia  dciichmx  fi(  iamo-.  mM$tm.9md,  vt  igicur  de  viia&  capiteftar 

filin,redquiaj5,quifaciiatu%ilWifil^  tl|W^t  pnuacinriiygM. JfW&  4» 

tetiinte\h^itm.dl^f.lmm.Bt<fi^^  neccompromiilb,quodpriuaraqu£dan\ 

dclidum  cllct ,  non  tamcn  protcnus  calc  coniicntio  e<l,aiiu(quam cxiftimitio  mi- 

«tlct  dclidmu j  quod  iplo  lucc  uihuiuaiii  nui  ^oKillj^.i^uiMmHJjitucMt.  Addc: 

irrogarct;  quo4  ailitfC  iiwliifiiiiJil^lB^ 

, ,  h^B^^bp^pPl|iucquam*ldhprfitvr,  bf|tll9lgkC£iMy4M9ilba)^ 

quodffcBJietoquoqifiancinfTimesquiex  pocnam  i^rauidlmnm  alicuLirrogandaatt 

caufii  ignommiolo.  mibcu  uuttuntur  cx-  neccll^ruiiciurifclicho..     jru.k, ..      '  * 

quiienacuimit mociXfCky llifc ^  EJff^ailFne.  rHffl» 

Nara  JuTcde  dictmtur  condem  natio»  ftj^'l<^  ^ 

ne<^:rcnrcntiai'idii-isinfiimcscffcCb. 

Dc  hoc porxo  qjLEraiur,v«:um  m  cau*  "TX  E  his  icaque  quL  vcl  ipib  iore »  vel»^*W*<it 

£kddLitHintoraantisobconciuiiadrak>4i^  JL^ioitciitkiiidkwJaCiinknoantwfy 

mnatusicf&ciacurinfamis?'  .^f  .  ordinepergit£flcrercauthocnofter..Et  ' 

Affirmandiim  hoc  viderur  qiiia  con-  primoinrereosqiybusiplomr^infhmiai 

Mii"Uiscr!inimsL\:avi  'cm.natuseflicicuc  ircogKur  primuni  ac  pnnapera  locunv 

uUanu»  fcntenru  uidias  :  ac  concumax  tiabuireijnulicti.jqua  inrfaiiWhn  tenv-^ 

proamiiiAohatletttr.  Ptoiadeficonii»  pocaal«niip(ciit.«  *^ 
Biacueincada  £ubo£i-  condenattut  fii^    .  Vxorem ,  fiueuvidaamJdbiiflmBigiiq^.iyr 

infamiscxiflct^  mafitumoiimcUt|;»erioportuit,fic  vtin-  AnviJuA- 

.  Cececum  iencencia  contiaria  videcu»  craceaum  tcmpus  ad  lecutula  voca  traat-^/r^  4^*, 

d?jAebenigdoc,&.vetior:vtentmqiiis>  iKcAraliiiioltocefMXjhibefelartlMcvm-iM/M^ 

iencenciaiudids &  condemnatione  e£-  tempnskidai prxfinitum, vcezaiohore  mib&  aa- 

cutur  infimis^»  rcquu-itur,  \t  vcrc  fir  cii  noflro  intelliginir,  diuCrfistcmporib.  s^-fMtMnt^- 

miinsconuidhis'accontumaxfi(i^clolum  rucuin&mutatumfiiit,ficvtamiabini-  tttmrt 

cuuuidus  cfL&pco;Gonuii^  duutaxac.  cio  d>M»o>eifetmenfium»bodic  incegcr, 

IttbenK;  r*  frriniMM.-  .  .v.' 

QooA  Je  (cnrencia  iudidff  in&mism  B.atioaiOtaiBuiijisconitittnnirintnr--' 

ii'rogantc,ha6tenu<:  diftum  cf},  id  adicn-  bntionc  \M\^\.}\n\iLii.%  i.ff.dt^hitqmmtM^ 

icnnam^sbicri  non  cxccniiciidum  iCcusr-  nc  videUc.ilurpe8'&  famiiue.  contimdan- 

moaetttxtmti^omifoy  inq^ico»»  jrHMP:  tacifiAadmWaMie  piiinimaiiii,ad.&^ 

iif^aMmwmfHtitt^fliMViSp^  .  cn^du  mpdia^muIierpnopeaeG-ziHBo»^ 

tmtikLu ^dtttceft.  quanquienim  com.-  nim  incra  anuum  filio,  incemim  ficpfct,v-  - 

pcamiuccdadaiiucadiufiiciudic.onuit  tnus  mariti cilctpartus, 3ndeinorrui,an  i 

ki^M.9f6efS>qmMhit9.  &arbicri lcnccnoa-  vcro^<ximduiupccindudh  Wcienbcc. ul. 

feinibclauentteindida  kf»  %Jif*4F*  ftrMitJttifftimtJi^ 
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tffasm  ex  priorc  marico  grauidam  cfle  ccr- 
«crconftat.autqoxinrraannnm  pcpertt, 
dubium  nuUum  cft  ,  quin  &  prohibitio 
dcHdat,  arqucintraannmu  quoqucma- 
trimonium  vidu^  Ins  calibus  repctcrc 
conccdatin. 

Ob  quam  rationem  •maritns  nonco- 
gitur  clugere  vxorem  dcfiindam ,  lcd  m- 
ira  annum  aliam  ducere  potcfti  8  ff.dehit 
-fK/  not.  in/am.  quoniam  in  hoc  nulla  faji- 
guinis  turbatio  metucnda  cft:  Anionius 
Faberluncaddudtrationem.quoJ  a  vi- 
riUs  animi  dignitate  &  ea  conftanaa  ac 
fortkudincqujtviros  decet,aheiuun  elfe 
videatur ,  vt  higcant :  qua:  ratio  in  diuiiia- 
ttonc  conllftiti  noftra  vero  cxprcllb  tcxtu 
nifitur. 

Simihrer  ncc  rponfarponromchijicTc 
cogitur,(cd  vcl  l^timali|  nuberc  potelld. 
L9.  Non  ptoptcrca  quiaiugcndi  caufaex 
dignitatcmairinionii  prohcilcatur.  Spo- 
fusauremnmitusnonfit,  nili  fponl.ilu 
faerint  de  pricfenri ,  quam  rationc  rradii 
Anton.  Fabcr,  Sed  ideo  poiius,qtua  Sc  m 
■fponla  fuperior  ratioptohibitionis  dcfi- 
ciat ,  cum  turbaiio  languinis  nulia  metm 
poffitjvt  cui  cum  fponlo  concnmbcrc  fas 
tionfuerit.  Hictamea,qnxdi(aafnnt, 
fcilc  Autof  noftcritaaccipiendadicit,  n 
modo  rcccnfitarum  perfonarum  nullus 
•lithi(3:us,quoadhoc  vt  matrimonium  in- 
irc  ncqueant ,  quamuis  honeftum,  piom, 
&Chriftianumfirinmemoriain  &feue- 
rcnriam  dcfundi ,  ciun  habiru  rriftion 
liigere,abftincre  h  conuiuns  Sc  oinamen- 
-ris,  vtnuncfetcvbiuislocorum  vlumo- 
ribusquc  rcccptum  cft.  Licct  hic  quo- 
quc  luctus  viduis  litremijlosvt  in/.  De- 
treto  Cod.  boc  tit.  cxprellc  Impctator  tcfta- 
tur. 

Illud  expeditum  eft.cdidurn,  quod  vi- 
duas  dcfimclos  m.iriros  ciugcrcjintra  an- 
mimaHj  niibercprohibet  nuptamqncin- 
fainianotatnoncirc  porrigcndum  ad  vi- 
<iu.unintra  tempus  ludtus^ponfAliacum 
«hocojmahcuccm,  ytcttun  dUcrtdcri- 


bit  Paulus  in  Lio.^.i  fhoe  tit.QiuvirumMr- 
<\M\tns,eluget,tmraidtempm  Jpo  jiim  fiujlk 
tunnocet. 

Cuuis  rationcm  hanc  adduar  Anron. 
Fabcr,quodparnon(it,vtinuiieri,  aux 
maritum  luget,  noccat ,  quod  cum  lugc:, 
quonunus  ahj poft  lcgitimum  ccpus pof- 
/it  nuberc:nuptia:  autc  iinpediri  poHenq, 
ii  Iponlaha  uitcnm  contrahi  prohibercn- 
tur,  forteoblatacondirioncfpolaJioruni 
cura  cotr.icbndorum,qmn  alioquin  fpd- 
l.im4S,-vxorcn.  aliam  libi  tjuarlKurus  eHec 
neigituriulli  macnmonij  quandoujcon- 
fraheiidi  occalio  amittatur ,  arquimmmn 
hiit  permitu  viduar,  etiam  vuum  luccnti, 
vtfponlafienpolIiL 

^ua:  ratio ,  quanquam  admodum  fit 
fpcciola .  nec  vero  alicna  ad  vcnt.iu';pro- 
pnus  t.UT.cn  accedcre  vidcturea,qm;  in  d. 
i//.ab  iplo  lCtoiimuicur  ,  quodnempc 
fanguinis  rurb.itio ,  qua:  prxdpua  cftlu- 
dtus  arq;  prohibirionis  rario,  hic  deficiar : 
per  nuda  fiquidem  fponliha.nullauidu- 
citurlanguinis  turbatio. 

lusCanonicum  in  propofitocorrigc 
re  vidctur  lus  duilciEtenim  PontifexMa- 
xim.  Vrbanus  Tcrtius  ira  in  cap.pen.  extr, 
dtfecund.  nupt.  Icribit;  Super  ilU  qiuftione, 
1ttaqtttfttumeft,anmuUerpoJiit fine  mfamui 
nUbereimra  ttmput  luclus  fecundum  leges  de- 
fimtum.  Re/pondemiu,  {fUodcumApofto/usdi- 
CAt.Mulier  vtrofuo  mortuofolutaeftalege  viri 
/w,in  doniino  nubat.cut  voluerit:  per  licentiam 
&  autlotitatemApoftoliem  infamia  aboletur. 
Er  Innocenuus  't cm\i%:  Cum{  fecundum 
Apoftolum  )  mulier  mortuo  viro fuo,ahem  leg^ 
fitfolkta&  nubendi  cui  vuit.,  tantum  in  do/m- 
no  hheram  babeatfacuUatem  :  non  debet  le- 
gjlts  tnfamu  fuftiiitre  uiiuram  y  qua  lictt 
poft  viri  obitum  intra  tempus  luclw  (  /ctU- 
(et  vnitu  anntftiacium)  nubat.coiicej/a  tatntn 
fthi  ab  Apoftolo  vtitm  poteftatecum  m  bii  pr*. 
fertimfecuUris  leges  nodignetur fatror  Can». 
nes  imnaruHmc  darc  patcfcit ,  quod  Pon- 
rihcipropofitufueritluau  iUii,  quilegi- 
bus  ciat  vidu^  impofit*,toIIerc  eaiideniq; 

Aaaa   i  ^i, 
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ab  mfiunix  poeiu.Ubcraie:vmiu:aucem  proiubencialu&VwiupcLiU^kcundaiua)^ 
profundamaitoAgofioUdi^hsiluoticxr  '  napnacumuuxiiec61kQujE£<}tran^coa^-j 
uti.adc$rimk7',  iiigium  vidu«ijun,aim)im  iuic^^ 

.  Veruntamcn  perpcrara  &  ab/qiK  vUa  tunt  iurtum(.j-,  nutrimonium  huiufinod», 
r.uionc  iufla  incra  annu  viduac  nuuinio>  pronuucunc :  naacame^rojpterea fecun— 
niumconce0it,pa;nam^iu6miatiiicas.j  airoatHmoniipoenas  rerotctunc:quoiui, 
flSKUtamqujevtrosliiosiK>ncli^^»(ed.,  notiniinumctruniuium4fCll,qui>4jN^- 
intratcnipus  luAusaliinabnnc.C  meilio  cruinijcgiburc]^  mmimc  interdicli  macii- 
fiilKilir.  momikcjndi,  viduarilludmcunnpoen* 

lulliilinu  iiquidcm  lcgcs  uuiles ,  ma-    ida:  irrugaci  lolcauc^  Q^tpcu^caliccc  , 
trimonioviduaeinrerdfcenceSfianonein'  8c kgitimuminjaeanccmjkic^jSBj^d^ 
nitantur,qiiam  dixi  in  curbadoocfiagMi^  mainmoniu«qBO«l  iittca.|ep[^iH^JMillN 
nis  confiftcrc  aducrlus  quam  vcrumne    vidua  inic, non  cxmcn  abomni poenale- 
quidquatn  ponciHcialandiQ  vakac,  nou.  gali mulicrcuxabiotlvupc :  icd.  ab  int^nip^. 
iuuncricoquisdubicarcc^  ,  «Inncaxatr'..  - .- \-.^.„}.:^ 

'  Nec  fitie,  fi  res  bene.  pondcremr ,  vUs^ .     Ncc  equidiem  boc  audbori  cac]cedsquQ : 
fuitiu{U  r.itio  Pontificiiusciuilcinpro-    cumipfo coii(enticntibus{|argior,(}>pafr-t 
potuo  nnitandi :  quod  enim  ad  di^Jum    na  inF.unia:  in  odium  (ecudimatrimonii, 
Pauli,v]^uod  .illcgot,  id  iancadrcmmhil  ie^busciaiiibusurogctucmuliieri,uur^ 
omnino c^uicquam&citt non  cnim  •er<7^-  annumludusmibet|cf:ciim  pociiisjpro^- 
Ductic  Apodolus .  moctuo  viro. nuBeve.  pcccfiiigiiimi cmbatibnc,quaUiBMiiuabr- 
QvANDo  vclir,  !ld  c  V 1  vclit, m o D o  iN .  dimatriraonioinducitur,  tagrauispoena  • 
DX>  MIKO  i  nubicautcm  iu  dommo  il  cum    Cit  in  Mdua  cafu  nof:  ru  Aacuca»id  «^tfod  vei . 
cempccantia  &.dccore  nubir,  non  in  libi>   hinc  paccfcic ,  i^i  alias  pamabcemfami^ 
'  dinis  aficdionc. .  fcmper,  cciam  cxtrx  cainpi  fwpoSmam^ , 

Hincctiamin  bcnc  orJinaris  Rebus-    rci'ii;treturmu!ici'CiTi,quqad  fccunda vo- 
nuhl.«S:  Ecck(iis.i'is  canouicum  inpra.*-    tacuiiuoLtiAt  !iOt  l.;iiim:i,it;itur^illHd. 
U'ncican.inon£cadicacur ,  (ed  iegunx  d-       Sic  icoqj^  omuaio  tucucnoi^ccnicQ^  , 
UiIittm^i1fK>ficioadlincobieruaairi vcia^  muIieccjquciotiaafinttm.biiftas^iJiin^f^ 
jifeiiiftiflSma  ac  Koneftiflinia  rarionciu^-  bidity cponcificjcMion  qua)£  iniaiiMatmi«l 
citiir.  can.Icdarehqui^jpanislccudi  marrimof- 

Sandio  vcro  ida  canonica»cx (chcc.ncia  r  u ,  trac in  odiu  illius ,  iiuc  inbuoccm  iir 
attiotisnoflri,illas  poenas tolIic,quaein  o^  bcronimcontontae finr,nonhbciari>^ 
dium lecundi  matnmonii  a  legibm  con-  Pje«cerea,lege  ipla  iure  iiifamis  l 
flirut.T  liiiu.cuiuimodi  eftiiif.imia,  noct-  mulicccu.'e  in.idulccrio  deprchcnla  cft, 
ia:nappolicasu\rauorcn\  libcrorucxpri--  ctianili  uux^cia  iudias-  nondum  fiicnc 
mo  macrunonio :  &L  hanc  diibncUoncm -  aduiccrii  condemnaca,qu(Hi  in  Lege  lulia 
probacquoq;G'aiI^.«^iplL«fi.f.  &nkkin.  <le  adulccnis  ij^ccialceft,  cominciBteRS 
coco  uuindo  prafticari  &  obicruari  icri-  dciidis.neccUananc  /cncenciaa4irro|^- 
bic  M.  AncPcroecijyi^.tfc  m.{/iLtU-iS' .  <lan»  inianu.im  tejr.  7*depuhUc.  mdic.  Sic  e- 
nHtn.f..  ^     ^jUmJljaqdccelunlconiultusrcribJC  in/*^. 

^^^rakia%mrem&ncml%ditiiisccN^  4i.%iu,  Dt^ffi.  de rn.r.upt.  Qu^mMif* 
tldcrau, propofiiadiftinAidmihimc  vcra  rio  depn huifa  tsKqtufi pul>iuotud:no damna- 
cHc  vidctur:  ctcnimvtcx  antea  .iddudtis .  u  eif.  Proinde  fi  adulurii  eondtmnAU  ejf* 
canonibus PonuHcus  hqucc ,  lolum infa-  ptoposMur.non ran:u  quta dtprehen/k tnytrit 
'mtam  nobcnti  ingra  ccpus  lu^us  iiiogaii  jutittd^ed  qku  (jrfuliiKv  ludtm  dMOMMiS» 
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Db  PoJTVtAKDO    Et  iNrAMTA    ThIITS  V.  ' 

jftffdJttiM  fit  dcpreben/a  ,  ddmndtdantent :  maximc cuni  m  adulccno  firminq  partus 

iditnonotttury  quiapMhltco  ludtcio  (Umnatx  aliciuis  lupponarur  :  m  adulccno  vccu 

tfl:  dt fi dtprehenfit  quideni fit ,  dumnutii  au-  niariii  noiuccm. 

Hjnnonfitt  tt9tdtdertt,qui4vtrum  liium  m       Notarnrinlupcrqui  binafponfaliaco-  ^if ^ 

tdulttritdepTebcnfiiM  ,  tfuiufdiiumUx,  noK  tcvicm  Lycdemcertunupt  vbi  \eminein, 

/eMtenttam notMuerit.  iJiquuuu  lmp]\eiui fuk d/tione fit Romjni no- 

h\  hac  oratiotic  Pccriis  Fabcr  ufeine-  winu  ,  btiuuvxora  bubere pojfe  ,  vui^oputet^ 

/hatm  ii.p[ovctbi&ii\n  ,SaH tuntutn  tftau  cumetium ntedUh prfroru,  huitifiiiodniri in- 

deprtbenfit eii,  eru  notutd ,  fedqutd  &puhlit o  fututu  netuti fint.  Ec  in  Lm.  C.adL.  luL  de ad' 

iudicio  dMtnnatu  etl;  ica  lcgit   non  tuntum  «/r.  Eum.qiuduaslimul  habucucvxorcs*. 

ent  notutd  ,  ^ue  publuo  tuduto  dumnutueil,.  Inic  dubitacionc  conuutur  uiFamia. 
yc^/cir^u^^^^^^/^^^M/i^adcoqucocdo  vcrbo-        Vndcpatclcic  >  quod  polygamia  iure 

ruin  vidcnn-  Eabro  a  Triboniaiioinucr-  noftro  ciuili  omnino  tmprobetur ;  iina 

{u&,  idquc  hacdc.cauia,quiadcdam>uta  pocnisgraiutlimis  cocrccatur. 
publico  iudjcio  imila  jwatuerit  elledubi-       Qupd.qmadubjononcarec ,  ideo  vt  q 

tano,leddcdeprclicjila.uiaduIrciio  ,  li-  eomeiiuspatelcat  ,  p.nucts  ortcndemus,  ^^* 

quidcninQniunc  ,  lcdillam  vcrbisSCti  quatenus  olim  iii  vetccitclLuTiaito  poly-        -  ' 

coinprcliaidiconlbit  d.l..^i.^.Senutm.  gamia  fijcnt  probatatSc  quatcnus  hodie  ^J^'^/^^ 

Cacccrumrcdeab  Autorcnoftro  harc  (ubnouoTcrtamcntoapprobccur.  notto  Tt 
rcrborum  tranlpofido  rcprchcnditur,         Polygamiam  olim  non  modo  apud  ^^^^  . 

profitcrca»  quod  Vlpianus  fupcricnbus  ErhnicosilcdapudChrillianosctiamhi--^^^^" 

vcrbis  non  hoc  voluit  fi'^nificarc  ,  quod  illcvlicatillimam  nemocft,qui  noncx  la-       ,^  , 

indido  publico  datiXQQca  pocius  qiiom  crisiimal&  prophanislcripconbusdidi'' 

dcprehcnla  noretur,lcd  quod  deprchcn  -  ccrit :  vcrumvtrumne  ea  ctiamnum  ho- 

ri.jimul  Sc  condemnara  duplicidc  caula  diccolcrariin  Repubt  Chriftranaqucai  f . 

intunia  notetur ,  &uuiadeprchen(afue-  Qurftio  cft:dubia&:intricatiffima. 
cic,&  quu  publico  ludicio  daninata.  Sunc  equideni^  qui  Aihrrtiatiuam  tuc-» 

Aliarauo,quoadproporitiim,  cft  VI-  anrur,hifccaddudiargumcntis. 
fs.1;  hunc  quippc  i^ep^chcnliim  iiiadul-       i.    Primo  enim  l.iris  abundcque  ex: 

letio  no!i  nocanalcgcplaccclcd  lcntcn-  vctcrisTclUmcnii  hiftona  conftat  San- 

riadcmuin  iudicis  aduueni  ipium  con-  ^ospatrcs  Sc  Patriarchas  olimpIuresn> 

demnanns.Iraemin  Vlpianus,  Af//«^  ,  ifut  mulnabuillevxorcs, nec hoc uomincv(- 

kge  !uli4de  uduittrru  futrit  dumnutus  ttu  in-  piam  "a  Dco  rcprehcnfos  fiiilTc. . 
futHu.eiij  vt  ttuvn  ipfu  fiitittntiA  eum  furu-        i.  Quinimo  Icgc  diuina cxprcftc cau- 

memtotf^KonutiiACiuJu foiitJt  i.j  ^.j.jf.  dt  Int.  tum  &lancimm  crac ,  vt  fi  habicauerinc 

qui  not.  tnfani.  duo  firacres  iimui  &  alccr  illenim  fucrit 

Qttxautcmdiucrntatis  &  difrcrenciar  morcuus.tiincvxordefuntbalu  non  nu- 

huiusiatioiic ,  quod  in  foeminalufficiat  bcrct ,  fcd  eaminvxoremduccrcc  frarcr  ■ 

£itkuinadircogandjminfiimi.mi ,  inma-  lupcrftcsquo  lcmen  lurcitarct  fratri  luo 

liculo  autcm  infamando  faclum  lolum  dcfun(5koD<ii/fr«»f.jf  Frr/TuNcquevcro, 

non  fulticiat,nonimmcriroquarritur  ?  quod  probeanimaduercendii,  dilhnguic 

Etratioilbadfcrripoteftvquodmaior  h.ic  Icx  ,  vtruin  fiipcrftcs  fi-atervxorcra 

cafticisinIcciij!na,qu.uniumalcuIodcli-  habcat,anvcronon. . 
dcrctur.multoquc  fqdius&  lcclcratius  lit  .  Adhqcquod  Poiygamiaolim  lici- 

adultcrium  vxoris,  quam  viri.  Marquard.  ca  fiierir,  ncc  Dco  difplicuent ,  pcrlpicuc 

Fxchcrus intradut  deinfuintac.io.n.  i.&S^.  probarividctur cxindL  ,  quod  i. Suin.  ii. 

AAiA  i  mtcr. 
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intcraliabeneficia,quqD<:usinDauiclcm  trimonii,igirurinrepubl.Chriftianaftcm 
cont; Jerit ,  etiam hoc rcteratur  nomina-  debet  tolleiau^Maior  vjcra cft,&:  cxtra o- 
■tiiw  Sc  expreilc,qaod  vxores  DoiTviiii  ipTi-  n>»iem  dubitationis  aleam  conAituta :  af- 
vs,S.\ulis  dcdcrit  jpii  m  linura  eius.  fampno  hoc  mododeclaratucMacrimo- 

4.  Accedtt,q«od  Dtut  21  vetf.ts  csM'  nii ,  vt  &  pnma*  cius  inftiturioiiis  lcx  harc 
tom  lcgamus.vi  U  cuidua:  fucnnt  vxorcs,  fuit,vt  coniugium  circtconiundio  vnius 
vna  tjuidem  diUcti ,  altcra  cxola ,  &  ex  cum  vnoi  non  vnius  cum  mulns.  Idq;  pa- 
cxola  natus  fuetit  prmiogenicus  .,  nou  ter ,  cumexracdoloqucndimfmgulari 
poflic  pater  iilium  «lileda:  primogeni-  numero.quovritur  fcripcutftinEcciunda 
iwmliho  exofae  anieponere  :  atqui  fieri  primailbcouiugiimftirunonc :m4/c«i!«i« 
'  poteft,vtillacxola,qua:  prioi Uberos  pc-  ^fammamfe:iteos^S>cadh*rebu  vxortfud: 
pcrit,pofterior  umeuviro  luonupfciic :  &  erunt  duo  m  urne  vh4.  Tum  criam  cx 
fcxquofequitur,\ttiusquc  matrimoniili-  Chrifti  explicatione  mtbturionis  illius 
bcros  paritcr  cire  lcguimoj  ,  ac  pr  oindc  coiiiugii ,  qux  liabctuc  Mjtth.  ip.  itaque, 
vDofterius  matrimonium  nonmmuspro-  inquit,Saluacor,»«»f  «0«  fitntduo,fei  ftu 
^ari,  quam  prius.  (dro,  qua:  verba  clarc  fignificant ;  Matri- 

j.  PrxtcreacuminnouoTcftamen-  monii.primitusinlbtuti,  hunceltccffc- 
toEpilcopis  fpccialiier  ,  atque  nomina-  £lum,vtquimatrimomo  conuuiguncur. 
.rim mitrdicatur  polygaiiMi  i^d  Timoth.'^  fiim  vna caro : at  (i  vnus raultu  lungitur, 
fcquiomninovidcturtchquis.laicisfcili-  non  eric  vna  caro  ;  led  mult.r,  ncccam 
cct,polygamumellcpcrmifruTi,4r^ttwi./.  ficc  vnio  ,  quara  diuilio  pcr  huiuiinodi 
i2.j.demdic.  sh\  Paulus:  cumprttor  ynum  coniugiura. 

ex pluribus tudicare  vetaf,  ctttru  idcommitte-  Relpondct  eqnidem  Imic  argument* 
revuietm.  Bernhardus  Ochmusiillorura  verborum, 

6,  Suadctprjctcrca  polyg.imiam  vti-  Adh£rcbi{yxortfu*t& crunt duo  in  carnevtta, 
licas  quoquc  fumma ,  qua: exinde redun-  honc cCe (aifmn,  quod vir debeac dilige- 
d&c  in  rcmpublicim :  intereft  qujppc  plu-  re  vnamquamquc  vxorem  fuam ,  ac  fi  ca^ 
rimiini  rcipubl.  eam  ciuibus  replen  L 1  Q.  dcm  cilet  cum  ipla  caro,  atquc  idem  cor- 
folut.  mjtrtm.  Acqui  polygamia  pcrtinet  pusjplanc  ficut  cum  dicitur,diliges  proxi' 
ad  multipUcandum  ,  confcruandum  &  mumtuumficutteipiiim  ,  non  veiatur, 
pr opagandum  gcnus  humanum :  pr©in-  quis  plurcs  diligcrc  proximos.  Er  cum  di- 
dc  vcl  ob  haiic  rac  jnera  recipienda  Sc  atnv  Mjtth.  li.  fi  duo  conlcnlcrintfiipcr 
tollcranJacirctiu  rcpabl.  bcuc  conftiru-  tetram,&c  non  negatur,plures,quaduos 
ca.  colentirc  pollc.Ec  iicuc  cum  Xflpr.  w.fcri^ 

7.    -Quin  ctiam  fi  polyganua  adhuc   bitur.  MuUitudinis  credentiumcorvnu 
kodie  pcrmittcretur,nontam  crcbra  fo-   &animam  vnam  fuillc,  fignificetur  apcr- 
f c«u  diuortia ,  quirpraecauerinonminus    tcquodaUquiscumpkiribusvnum  ellc 
honcftum  qtLun  vnleeft  reipubl.  Vcrum    poflic ;  itaeciam  cum  dicuur ,  Adharrcbic 
his  argumcncis  pro  polygamia  hadtcnus   vxori  llix:&: crunt  duo  in  carnc  vna  ,  noa 
adducris,nil  quicquam  ooibmtibus.cun-   prohibcri,aitOchiQUS,quo  rainu£  aliquis 
crariam  opimonem  jSc  n:>eUorcm  &  wt-   cum  pluribus  vnacaro  clle  pofJic 
ciorem  iudico.  CicerumrclponfiohicOchiniargu- 
Quicquidcnim  rcpugnac  primzcoa-   mcncum  noilrum  minime  euercic:  cer- 
iugiiinftitutiom  ,  id  tollcrari  ncc potcft,   tumriquidemcft  iftafcncenria &4il!wrr- 
ucc debct in  tcpubl.Chriftiana:acqui po-   bit vxortfut:  Sc eruttiduoiHCMrnevfufi^rU' 
lygtrauK^jnt^aat  priaia-iaftiturionima-   ficari  pcculiarem  quandara  coniundio- 

ncro, 
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netfi',  quix  mulco  fit  ard^ior,  quam  vllum,    quc  Ci  is  maKhjutus qtiidimifl&  vxore  . 
Vel  (anguinisjvcl  vulgaris  amicicix  ac  fo-    aliam  dii!(epit>qu.into  magis  mfltchabKur 
dccatis  vinculum,  vc  quar  hanc  vim  liabe-    ille ,  qui  pkuibus  (tmul  VMlibu»if  con" 
A»vc  cedeApoftolo  i.adCer.7.v    .maritu»    iungit  i 

non  habeac  poteftsuem  corporis  Cm ,  nec         InioperApe^ftofas  Plmra»  vBiean- 
VKorhabeaepoceflaremnBco»pen»,  ve-   qneJtmacrimonioloquitur,  fempercie 
nunvntisconiugum  feipfnm  in  alrerum    vxore  in  fincnTlari  numcro  loqninir ,  vt  in 
ttansfecaCi&alcer cum  altcro  cotus  coh^-  frintad Conntij.p. Vhuhjuu^,,  air  yfuam  xxo- 
neac  Ax  hocfierinon  ooflk,  fi-parsmut   fWsMiMr}item  4tlligMm  tfvxm^wUqu^re' 
.  tniriQOUH  vnavzere  alcera  par»6omal. '  rt^fitmmem :  ifem  «MfnMi^Mir 
«eavJCcrccoharrcrcr.   Quia  dira-vxores  funt,pra(ipi$mtitg$,feil>om'mmvxmmi^ 
non  pollcncin  lolidum  vnius  maxiri  cor-    virvnandifitdere ,  quodjivtrodifitjftritytns' 
pus  poflidcre.  Dcinde.licBt^niundUo a-    ntre  innuptam ,  aut  vire  rtconaltan  j  item 
mmoftmr,  de  qaa loquuntnr  extmplaab   miiStr^dii^tnUgi^quamttempmmtit»  • 
OchinoAiiModa  »  poflkvdaseflecam  vimtyquodfidormieritvirekuUktataen^lt^ 
iplanbas: corporum  tamen coniundio,   ^,&c.  Er /» TpiJi.*dReman.c.  7.  Apoftokis- 
qiaeintercoojttges  intercedit ,  non  po-   polygamiam  diicrte  prohibens  ,  viutnte» 
tKikc^\mm,iUapit.7.veefic,i.pritr  ttt;  in^mXtVirovecabitmt MMttm ,  fijiurit funf 
Ckpintb,     ii'.--  -  /  liBtvhti 

Neccrivnr  argumcrmnn ,  a  primann  Er  quanquam  hxcdllSfa,  etpartetkin-^ 
coniugiiinlbrutionc  dcductum  ,  infrin-  ravjit  rocmi»ia',polygamiamprohiberevi- 
gir,quod  aiunt ,  fi  legitimacuiusquc  rei  deantur ,  quanromniiure  iemper  prohi- 
ndo«x  prima  penderec  inflitiitione  >  v-  bicara  fnifie' ,  facite  orones'  lafgia&nir,- 
tendumfoietiin veftitu  cunicis-duncoxat  idem  ramen  exparrc qiwque  viii locum- 
pclliceis :  cccrmDcmmi  eirct  celehranda^  haberccxindc  conibr ,  quod  uurirus  Sc 
inpalchaefcfto,  vdpcramcoenacuia,  m-  vxor,qao.-id  Kdcm^cbKiim  ac  vincalum« 
terdtiodedm  tancum  homines :  at  hoc  conmgalcpari  vrantur  iurc  ,  prout  idcuv 
aUardum:  ^^turnecinmatrimoniocir-  ipreAjjoftolusPanlo^asiAA^Miiator»-' 
fumfFh ijtix  omiies inAittiiionifficbpiKCci^  cbrc ngnificar,  vbiair:  vxori  virreddatlh^ 
fcoblcriundebcnr.  Inum  contugalt ,  &-Vxorviro  :miditrfmc»r- 

Rcipoiid.  Etenim  excnVpla  lAarlnne  porispo-eftatemnonbahtt ,  ftd  vir:  fttntbter 
faax  impercindncta :  qao4enim ad prinsr  mntm»&virJSmtrptriiti»refiateiiitumMtti^^ 
iononrpeciem,(edgcnusvcftinientiDe-  y^Jffmifar.t^ibasvefbis  Apoftolushand- 
ufindicarevoruirinpoftcrionvcroncci-    obfcurc  innnir ,  pcrconttaftum  marrr- 
dcnaliafumuntUT-pro  ertcntiahbus.  lam    monu  Chnftianiiira  coniungi virum  vxo* 
vetoiiceradaeddentaiiaDnmcetiiurque   ri,  vrietoramiUi  crafat,  ficut  ie  totanr 
rci  inftitucioiiia  pt^circ  alligaci  no  iimusj    vito  mnliec  ondit  }-cui  conieqaen?  eft 
eftcntialia  ramen  cx.TiHflimc  obfcruari    vr  ficttCnoirpoteftmulicriurcfcrradcrc 
•^cbcnr :  clicnriale  p  c  r ro  eUc  coniugii ,  vt    alrcri* ,  ita  ncc  poiiic  vir  io  tcadcroalceci 
uitcrdtfosraltcm  conltlVafr,  expncdi^kis*  hcmmar, 

fOcei^&infhpliStibiis-demenmabitNm  EreodemA/^fMrunficw.itaam:' 
a.'.  G6nfiffiiKt|Qe^  Boa-paiam.ftA»  tra  polTgamiam  re<5le  iniertur :  qolc^di 

rcnriam  noftrnm,  quod pfima  ifta coniu*-  deftruitconingiifT?rmam,id  nequaqiiam' 
iriinMnKiotieaChHllo^decUrcturjVfis»  efthcitom,  polygamia  dcftruic  formam 
^oidimi&vxofeillista  torficmescile'  coniudL  £rgo  non  eft  Iidca ,  aecinccfi 
mtMMfliin'&t^MtKtJ$tiitt4H4*imiW-  Chriibuios  tolfecanab. 
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AAumptio  Cx  co  probantr  ,  quod  vbi  v-  matrimonic,p«nes  Ce  concabinam  hnbt;- 

xoc  aon  anipUus  hai>ec  pruprium  viruro  j  aL  Qu^propccf    lus  dariOime  relucctcj' 

lt;dc9mmuncmcunialus>icvbivincoc-  tn(tiinc,po]yg3|ui.iroii9flaaipliusilK}!^kfo 

pu$  lUMi  cft  ampltas  in  potelbte  vxbcis>  («b  N<.T.  is  QuiftiaiMVCpabhroUaR^  ty- 

attdcftfuicurforma*c6rHugii ,  vcquafin  portcrc.  ^ 

confifbt  ,  vt  quisque  lubentvxorem  NccrctraganturargumentailU,qa»' 

lL|am&  qiix^uc  proprium  viruiii »  yxoc  pi^o  ppiy^amiaiiipra  adduda  fuenmc 

propciuin  cucptt»non  hftbeKiR  pocd^*   .  A<tpiiniiun.i9<iinii;c^(^^  >  ^ 

.  tfr^  lcd  vic }  ac  fimilicer  &  vir  propriuui veccri  <|uidein  .teftamenco  poljig^ianii 

corpus non  habcacin pKClbte  led  vxor.  in  vJufiuftc  cxdiuinadilpcntatione, veru 

d^.T.adCornab  i.  lam  vcr o  \\\  polygamia  m  nouo ccftaraeto.reuocata  a  Chnfto in 
hqc  acadic ,  vc vicoc  nou omphus propri-;  vium  phnuc  infticucionis  coiugii lcge,abi- 

VHBlwtWT^f^rtUA^^jQ^^  obcamfiu&polyg^miamJ<#rftL)9«Vcim-  ^ 

i^yOWiftwF  fir  vTrnri^  proximaquarftioneplurib.  dcmonftnibi«! 

y.  Accedun:  hisdcniqucconftirurio-  rur.AJ  Iccundum  quoq,tertium6cquar-i 

nfsac  lcge^  Impc^atoruiU  ,  quibus  non  tum  idem  plane  ceipondendum  cu^i 

iQpdopoIygamiafibaecoprc^ibeDir,  fed  mo,  qa«nuisaliKrBeza&quiipfiimfe 

iilpolyeamos  etia  (cucrinime  animad-  quimtur,argumenrahxcdillbluant. 

uerr!  mhcuir.Sic  n.DincIcr.^^-  Mjx.;«/j?.  Ad quintum refpondetur  confcquen-i 

Cdt  uueft.Hupt.liimtnc^i]ui  lubdstionefuKo  tiam  ncgando :  cum  cnim  intod.c.y^rxc\' 

itiMt  HQttfMHibnuu  vxtrcs  bdhncfojfe ,  r«/^«  piju(^poftolus,vt£piicopu$  fic  ineprehe-) 
pgm:  fmtMmmtAlhfiea9rm.hta^m^  -J9ittiCtlobrias,|midcn6tpudicas » roode'> 

ftfifrfitmu  ^tatt Jmt  tftum  rem  tm^tens  ftus  &c.SiOcluni  illacio  ellcc  legicima,le-  r 

.m^xmultam  tjfttton parietnr.Et  Thco.  Ar-  queretur  inde,ccetcros,c|ui  non  funt  Epi-  • 

cad.&Hon./j»  dJ  7*  Cde  liiddit,Nemo  lud^o-  icopi,ied  iaici»dcbctc  f  ile  rcprcheribUcs»  < 
nmtmtremfimm  m  ;$imiBimtme  mmutt .  .intempexanie»0cebciofi>s>impnulences» 

neciuxtd  Itgempum,  tmftiMforti4ttir,nicm  impudicos  ^immodeftos.  Quapropcer 

dtHerfi  fub  Ytjo  ttniport  lomugiA  cenntnut.  halccvirtucesincpircoponommatim  id- 

Alicntiuiuur  hjs  V.ilcu.xnus  quoquc  &  eodenderat,quiaipliusefto£cii, vtade- 

GaUicnu6  /n  Ut.  C.ML,lul.deAdMltJEmiejgiu  as  exdtet  &adhonetuc  illos »  qui  curae  i- 

d^mfimiilb4aa  nemt , fim  dnUtMme  €§-  pfius  fimtooAcicdtd >  adeoqi  .illis  iifiiem 

im  aifrafiimm'^intJittMiquere,tioniuritef-  nrcutibus  vitieqilf  fiuaAim^Qiijft  pccUa-/^ 

fe{lut,(juociuesnoJin  nuttrmonu  coHirabere  ccar.                                           , , 

f/HrapreLbtitturJedA/itiiudejhndtto  fofftd'  Necianchxcdcvnacpiicoui.vxocecd-  . 
f«r.&^csciiuriseftinfimi{aIiibocuceeum,  ^moneiadio,remporcApoftolMum 

finiimfimul  Jt^ueeodemtempeteluibneriM  fiipetuacua/edadmo^umneceftaria:  cu  ■ 

fcmugesU.tn jint.l.\s4  'ff  debit  quinot.  in-  cnim.vc  oftcndimus ,  polygamiavocc  &: 

•/4iii.Polljcmo quoquc noucllaCaroh  V.  .  fcntctia Saluatoris abrogataellct,  &  indi-  , 

^§ufiit.mdrt.t»iMSHUtmmi.  fubpana  di-  .csfere ,  cciam  polygaraiexgcntililmo  & 

rcrtepoIvc;^iniaprohibccur.Necaadiea-  linhitfinftiHf  fifltm  riiriltjflw^ <vM»nfrl  . 

.dus  hic  clt  Ociiiaus,quirclpondct,Ii"npc-  tecentur»quifine  maximis  difficnllKdnii  . 

ratoics  atqiie  Prartorcs  non  limphatcr  coniugesfuasrcpudiarenonpoteranr,id-  ' 

irapcqlMyrcpolyguguin.cuinpcriiuttunt  .circonciUiad^cdcfiafticumadmutcccn- 

phjresbmuH^aSeteconcabinas}  fiqui-  ^tur  roonus  cum  oficnfione  &  iqndalo  . 

dem  coniati^/yityit C.  deiencn.  ,  inficmorum ,  pcaecepic  Apoftohit^  n£- 

.  hHk  in  quacaittura  cqnftam9;>pifiippvc  cOctviiilUvifKljiqi  «daif . 
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De  rOSTTLAMDO  ET  InrAMiA  Thesis  IV.  ^Qt 

,    AdjexramrcfpoiKiGcnushamanum  2.  Acccdithuicquodobpol)-t;amiam 

ampliiicanclum  &  multiplicandum ,  fcd  nuliibi  a  Dco  reprchenii  icgancurjpairv* 

'inodiskgtcitnis,boiiefii8,iiifednii^  arch«arquinDokgamiainV.T€fiam€- 

humanoconceffivilioquin/coradoiies  to  peccanim  mifiec>ac  primxconiueij 

&adulteria forent  permirtenda,  quia &  inftitutionirepugnafrcr ,  Dcoqiic dilpTi- 

hacc  ampliticaaoni  RcipubL  inrcruircnc.  cuiileCi  procui  dubio  a  Dco  rcprchcnla 

luiaeflmiidemRripxiaibnsatigeriifed  ftiiflet,  nqnialia(H>palifiiipMGatacuii 

ciuibus,non  cx  quocunquecoicu&con-  grauiccr  rcdargnercraeritfolinis. 

iundione,  ied  legidmx  nacis.  Acccdit  NccdiiloKiirhocarpnmenriim.quod 

quod  non  fint  fadenda  aut  pcnniccenda  rcgcrit  Bcza  :  etiali  pacrcs  cxprcflis  vcr- 

malatvc  inde  euenianc  bona.  bis  non  fuerinc  a  Deo  dc  poiygamia  re- 

.  Adi^timiiidp.  Si  admicterecur  poty-  pithenn,  vaxiiatamen&acribaspaenis 

gamialongecrcDrioraScfrequctoriafo-  latisapcrtcdemonftianimelTe,  qnanto- 

rec  diuortia ,  co  quod  diuidat  polygamia  pcre  ilia Dco  improbarctur .  Qup  i cfcrri 

mutum  coniugmn  amoccm ,  auc  cecce  debcanc  iila  intec  Saram  &  Agarmi  con» 

enmimminuab  ientio,!finaeIisexheiedi»tioXif  &Ra- 

'Qu.19.    CircahancqiUBftion2miccdigladiacur  cheUsrixx&smii]ananes,idemq(An- 

Anolm   Thcologinonminus  atq;  pohtici,  dum  nac&Phcncnnx,idcmqueextragicisct- 

m  V.  Te-  quidam  poiygamia  in  V,  Tcftamcco  lan-  iam  mulus  famihie  Dauidis  fcclenbus  & 

p^P^  dispacnbusc6ceflamkl>eoadeoq;t(4-  mnltommregumludacriftidlmisexem- 

IjgtmA  lcracS&probatamfuirtecontenduc  AHj  plisliqucat. 

fmit  U-  vcrotollcrarafolumnonetialicitufuilTe  Rclp.Ha?c  fiquidcmvniuerfamalano 

autpcrmillam  liil-)VTc(lamctoaircrut.?  iuntpolvgamixpropriajlcdcicum  con- 

inquacoceriationccgo,  kluoahoruiu-  iugio  &  monogamia  communia:  odia 

dido,  priorem  opinion£veciore  indico.  quippe  rixae  &  connitia  onannir  etiam 

Qupd  enim  Deo  non  diiplicueric  S.  incer  pios coniuges.  Quarc  mala  ifthxc 

patrum  polyr^amia,primo  hac  racionc  e-  non  ipfi  polygamt.T ,  fcd  malitix  porius, 

umcirur:quod  planc  crcdibiie  n6ric,ian-  incontinentiar    imprutucati  hcininum 

•^spacres,  donis  propheddsiUnftres»  .adlcfibi&impniaridebent. 

conna  expreftam  cdiugij  inftitutionem  3.  Confirmat  infupcr  hanc  fcntcncil 

primam  ciufilcmq;  lej;cm,a  Dco  fancita,  non  parum,quod  Dcus  ipil-  pcr  IVophc- 

non  (oium  pcccaile,  ied  in  codc  ccia  pec-  cam  Natha,(c  dediilc  Dauidi  vxores  Sau- 

catoadextremiunvine  finem contunn-  Jisin fmum  dusproficcatur 2.5i(f».f2.Cui 

dierpedaieiade.  Ec,vt  deca^terisnunt  cecce  conlcqucns  cft  Dco  polygamiam 

taceam,  crcdibilcnoncft  Abrahamum,  nodifpliciiilTe.  Rcfponder vulgodiflcn- 

virumlandifnmum  jimo  parcntc  ipfius  tientcs,  locunoncm  h.mc  infmiim\\\c  n6 

fan(5htatis,  in  iacrafchpturaapropncris  dcnotare  coniugium ,  lcd  potcftaicm  ca- 

ipfbq; Chfifto  fimper cum  hQnoren(K>  ^nm&imperittmdedararetacfidiceret 

minamm  &  ^  ioftidaatq; fanfU^^e  cd-  Dominus :  tradidi  omnes  domini  tui  fa- 

mendatum  rcl  ignoraiTe  polygamia  clTc  culratcs ,  nc  exceptis  quidcm  cius  vxori- 

peccacum  &  rcpugnare  pnmx  comugij  bus,vt  cas  in  manu  & poteilace  iubcres, 

inftinitionilegiq',  diuinacvelCiencerfie  acfinucvxoresefienti  Hnius  aaterain- 

cxpcopofito mafiriofeac mortalitcr  pcc*-  terpcetatiottis  (equcntia  proferre fblenlt 

caflc.  Quarcvelhincconcludendum  vi-  argnmcnra.  i.  Qu<id  nulpiani  in  lacris 

dctur  polymmiam  olim  in  V.Tcftamcn-  'vclproplunis  hiftoriis  l'.gatur,l}amdcm 

to non fiii&iliicica,nccDco  diipiicuiire.  iilnacoepiilc  vxoces  ex  iis,  qux Saulisfii- 

Bbbb  enmt. 
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crunt.  £.  QiUa  alias  Dauid  ducaidov- 
xoris  fiue  MidioL  noaeccas  «ommilillec 
inceftutn ;  qua|Kio«|uidcm  conranguinei 
vxoris  codemgcaduiungitur  virot  <IMO 
ipii  vxori. 

Rc{poiid.  Sed  lucc  rcfponfio  at^^im^ 
tumnoftiuranitnimeiuiTingiL  i.Quia 
VCrbaifta  tn  finum  \n  lacralcnpturanon 
domiiiiiim,rc:dconiiigium  lignihciri  lic 
enm>  cum  Gen.i6  Saradicuur,dt:djde  A- 
Jitahamo  Agram  ahciilara  fiiam  in  finii 
eius,non  iioc  dici  inu  l  i '  ^ !  i  m  ,  q>  J  cr 1 1 
Saraancillam  fnara  Abraiiamo  ni  domi- 
nium,icdiaconiugium,Uciit  cciAm  vxor 
Al»ahami  appeflantr.  i.  Quia  piirafis 
hxc  in fimmdare  nufquaro  in  £ictisfigni> 
ficat  in  dominiuni  darc.  Quanquamau- 
tcm  iii  lacris  non  lcgatur  Dauidcni  acce- 
pillc ica  habuille  vxorcs/ui anteceflbris 
m  coniugio;(u£cic  Bune  quod  ipfe  Deus 
per  prophctam  Nathanum  expreirc  tc- 
ftetur,redcdifl*e  vxorcs  Dommi  iplias  in 
finumaus.  Demdequod  aiuiitDauide 
aodpiendoin  coniugutnx  vxores  Sanlis, 
commififl^  cum  iliis^,  vcpote  noucrcis 
.fiiiSjiMceftiim,  id  nequaqoamconcede- 
dum  cxiibmoinccenim  veromeft,quod 
iUi,tanquamvenmi8einiiducacuin,pr^. 
fiipponunc ,.  vxoces  Saulis  fiuUe  Dauidis 
nouercai :  nec cnim  cof^ationc vlla aut 
alfiniuite  ei  Uicrur  t  conuiiKu-.dc  cogiu- 
tione  couftat ;  de  afHnitate  idem  iiquido 
exinde  probari  videtur ,  quod  amnicas 
non  conflftat  inter  affines  mariti  vxo- 
rcm.necintcrvxorisafHncs  t?v:  manrum; 
fed  uicer  co^atos  vxoris  &  moriium,  dc 
mtermariticogn^tes  &vxocem«  ltg»4* 
§.  S'ff'  dtgrj,  'ib.  &tu^M,ii^psaenmttcx 

MicJiol  ciUTi  facrit  eius  duntaxat  adfi- 
ncs,  Dauidrnequc  cognacioiie  vlla»  nc- 
oueadfinuaceraenincconittnftii&con- 
uqueiMer.niiHum.Gttm  ipfis  inoeftum 
committcrc  potuit.  Quodll  nouercav- 
xons,maiicoai£niseft,  tuminiccundo 
dimcmc  affihicacisecnerc  ci  amiunnr 
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prohibitum  non  cft ,  ncc  in  contrahen^ 
dis  nuptiisanendicurriij|Mwi«d^.fxiriik 
de  coM^ia^gimfate  &  aginiute :  Bcull.  ir 
mairtm.cap.  f/.  Addec^uod  cum  illis  de.- 
mum  cummutatur  incdlus  ,  cum  qui- 
basittceg^nattm  6c  diuino  macnmonifi 
incerdidcur :  atqui  intcr  eas  perfbnas» 
cum  quibus  rairrimoniinn  iniri  prohi- 
betur  Leiar.  iS,&  21.  non  ccperuur  uo- 
ueccavxoris,  ergo  hinclcquiturcumca 
inceftumnoncommicci..  Dcniquepofi» 
r  o ,  quod  mrcgcncium  &  diuino  pcohi— 
buuiu  lit  nouercam  vxoris  ducere ,  cum 
eaquc  iion  iinc  crimine  iuceftus  lefc  co» 
iimgeceaccommilceKe]iceat ;  quiacam€ 
eKvecbispcophecxhqaido  conftat,  Deo  • 
aucore ,  in  coniugcs  acccpille  Diuidem 
nouercas  vxoris.,  idcirco  diccndum ,  vo- 
lui(]eDenmcircategemiianic{>cum  no- 
uerca.  vxoris.  conit^inm  pcohibencem,^ 
dilpcnlarc. 

Compcobat  hanc  eandem  fentcntiS 
noftiamiexdiuinaDf«f.v.v.j.pr<^rcnprj, 
n^kmdthakitdmmt.fiMtreifimdf&mm' 
ex  lUu  abfque  liberu ,  fuerit  mo;  tum,  tmtc*- 
xtritefuncliittm  nubjtu!!j\  ftd  .tcoptM  fj^; 
fraur  ciui ,  vt  fufcttct  feintn Jratri Juo ,  qux 
lex  gencialtse^nilquicqui  diltineucus 
vcrum  fincecfitperftes.  vxooem  liaouecit; . 
annon.- 

Rdpondentdiirentictcs  Icgciniftara- 
DenUmmmii  2$.  de  viduafratrisdeftmdi 
duccnda,  accipiendum  de  fracte  adhiic  ' 
coehbc.  i-QuiaprobabilenonfitjVtfnw 
tcr  fupcrftcs ,  fuum  ipfius  lcmen  negli^ 
gcns ,  frattip  a:ticfimdQ  fcmen  fukitct . 
z.  QuiaeciamiJlakxdifercedefiatcibus 
fimui  lubitantibus  1uquitur;adcoquead 
frarrcs ,  fairulias  rcorlira  diftindbs habr.- 
ccb,  cxtendunon  debeat.  Veninamen 
pco  nobis.fitficicxttts  geiwialinis>i|iig 
ezaddndisncionibus  noanfiringiairi 
non  cnim  propterca  fuum  ncgiigerercr 
racn  mberetur,  cdamfi.lxatxis  vidnam 
dacerecogpsecur,  cum  hax  fiienc  popu« 
locumoauitdiunuQidiiiQ 
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ribus  fufficcre  ponicrir,ficut  id  ram  fncr^ 
quam  prohinar  hifloriarabunde  teftarur. 

Scabiliiiircicniq,fencemtanoiba  alu 
1egediinna>  <nn  JlMr.^.iUi;  prarcipitur, 
jii^  h^eM  mmtimts,  dlteram  dUeStmt 
iUtnMm  exefian ,  nt  prdftrat filtum  dilciU  fi- 
^txof*  m  primv^enuurd.  Hinc  itaque  re- 
'^colligitur,  quod  quicoiifiedici&or- 
idiiMrocuilequens,  nen^tusmter  fiHos 
polygamorum ,  idcm  quoquc  ordincc& 
conccdacantccedens,  nempe  iplam  po- 
;l^guni2m.Conancar  quidem  diflencien- 
lieshocfundamentu  it.i  inbuercerequod 
exofapocucricfbrcafliselle  repudiata.ad- 
€oque  polygamia  hoc  ca/ii  non  flierir. 
Relp.  Sed  hxcefl  mera  diuinacio  &  cen- 
ieftnm  nalla  vcl  probabili  iahem  ratcio- 
iie  liiiMiixa:  quinimo  cnm  lex  iila  gcnera^ 
litcr  loqiiatur.confequcns  eft,  vt  ena  gc- 
ncralicer  6c  abiq;  diibndioc  mcelligacur. 
^  ^  Hiitc(entenciaeolHicicur.  i.  Primac6- 
ligiij  infticudo,qu<f  h^cfuic>vt  duoefift» 
incarnc  vnajcni  polyi^amiam  cdiamciro 
tepugnace  ipie  Cluiiius  docec  Alatth.  19. 
Ilelpondecur  ooncedendum  quidem  >  ^ 
folfgamia,  in  V.Teftam.  vficaca,prinuB- 
uc  coniugij  infticunoni  fucrit  conrr.irta; 
vcrumcircaillam  Dcus  dilpciilaiiK  uillis 
decauTis :  potuilkDcumcircahaiicco- 
^gi)  legem  difpen&re  •  dubifiplaiie  nul- 
,-lumeft:eius  fiquidemeftfdaxarel^cm 
tSc  circaiilam  difpcnfarc,  cuius  fuit  codc- 
xc\ejg/aal  Jia.Cde  IL  Quodaucem  Dcus 
xli(peniarireciam,&legcdemonogamia, 
primicus  a  fe  lacam,relaxarir  iiib  V.  Tdl. 
idplcriq;  negac,idcircoqui.idilpcn(atio- 
lusnulium  prorfus  in  lacralcripturaex- 
cecceftimonium ;  fuie  icripcuraaucc  quae 
altcruncur  eadem  facilicate  reiiduncur: 
Rcfp.  Sed  camcn  dirpc(.arioncm  S.  patri- 
bus  clle  fadlam  lunc  dilucideprobatur. 

Qupdcumlantii  pacres  &  p.irri.ircha: 
/)BVcc;Teftaiii.vcpocedomij^r^  prophe- 
tids  iUiiftres &cam]>eo  fidead  ficicm 
■loqucnces,  ignorare  non  potuerinr  diui- 
snain  illam^rimjeuc  comugi)  iniUcucio- 
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nis  lcgeni ;  FriaitiMoincarnevna.  Nec  vc- 
rilimiic  (it  illosfcicntcr  &  nulitiole  con- 
naiftamdiuinanilcticmpcccarc ,  atquc 
in  peccaco  ad  fincm  vfinie  vicac  (us  perci- 
tiacicer  pcrfeucrare  vcKUifle,  ideo  hinc 
probabilc  admodum  cuadit,  prardi<5lo8 
illosS.pacres  cx  dilpclaciouediiuina,  hbi 
^  Deo ,  quo  cum  &|»c  coBoquebicur,re- 
uclata,inpolyesmiavixijIe.  i.  Quiade 
Nathane  projmcta  tcftatur  hiftona/a— 
cra,qaod  in  nomine  Domini  dixcricDa- 
iiid:  Dedi  ttbi  dmum  Dtmini  ttu  m  Jhmm 
ttmmi,  &nHiK£ia.vbihaecverbain)SMMii 

vtdiximus ,  non  fignificantdomi-  • 
niumillud  Dauidis,  quod  ad  vniucrfos 
paccbacfubdicos,  fcd  iuntp.uapiu.iftica 
nocado  coniugij  vt  GnM$-  Ex  qno  vel  lo- 
lo  luce  meridiana  clarius  reluceicic ;  Dcu 
olygamia:  cflc  auftorcm.  j.  Quia  & 
oc  ceftacur  Diuus  Auguftinus  Ub.  i6.de 
tinitM^Dei,  j8.  Eo  cempore  mulnpK- 
canda:  poftericatis  cauia  mulcas  vxorcs 
habcrc  lcx  nulb  prohibcar,  Er  lib.  <U 
d»£irm4CbrifliattA:S\i(hdcnd^  prohs  cau- 
Gl  crac  vxorum  pjurium  (Imul  vni  viro 
habcndarum  inculpabilis  confuecudow 
R.itioaucem  huius  dilpcnfuioms  diuin^ 
hjccproculdubio  i^uu,  quam  &:  Augulli- 
nus  in  locis,inodo  cicacis,allcgac  g>  polyr 
^unk  inprimis  (ableraiecic  cdplemfto 
diuin;  promiffioniSjdemultipUcfidapo- 
ftcriratc  Abrahami.inftararcnx  maris  & 
ftcUarum  Cxli.  Qu^  cauia cvun^oft ad- 
uenmm  Ciirifti  ce£rk4d<^Cfinflus  I»- 
mnes&fii^nlos  ad  origiqdem  Dei  or- 
dinationem  reducit ,  clare  pronuncians»- 
cosenormiter  peccare,  &  adalEcrij.cii- 
mine  fe  obftringere ,  qui  vderctacucua 
ftupridiuortium  ineunc,vel  contca  volfi* 
catem  Dci  inftirucntis  iunt  polygamL 

Non  obftat  noftr.x  fent€nx,qj  Chrift* 
M4ttb./p.  primam  coiugij  legem  cepetes, 
ac  polygami&in  vlttmreuocS^  fid*aft0- 
dat  in  Ver.quoq;Tc{bm.danat5  &reprc 
hcnfbilc  fuillc  poiygamia,  diiaiCjppter 
duncie  coidispolyzamia  lud^is  pcrnufsi 
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Rcfp.  Si  enim  rede  locus  iftc  confide-  niam  ratio  dari  non  poteft ,  cui  non  poC 
rctur,noftram confirnut  rcnteniiam,ex-  fit muUcr  adultery  accuiarc virunii,uad> 
pre(Ienquideniteftaturpolygamiainii5  altercft.- 

blteni  cxconnuicntia  indulgcntia  quada      i.  QuoijiprimisfiurcrcvideairW.^- 
in  pati  ib""    patriarchis  tolcrata,  fed  illis   §.  /. /  adl.  lul.  dc  adulr.  vbi  Papinian.  £e% 
rERMiSSAXlfuillcQijacunq^tsulera  in(jiut,  liuprum  &  ddulterium  fronii/fue 
perniiilionisfoerkceniumfiilren^       &  *^j(4v.^^n$r%fa9  Sfftllatyfei  pofti^ 
aodc  ipia  pcrmifEone  conftct.Prxterea  Maktmm  m  myM-  tmmuttitiir  profttr 
non  de  polygamia,  (ed  de  diuortio,(eu  li-  farrum  exMba§€§m^gt$memKp^§fmiHi' 
hcUo  rcpudij  Chriftus  alTcrit ,  q>  propter  ne :  ftuprum rero  in  vitgmm  viduMHue  cm- 
duritie cordis  ludqotu  fuerit  permilius.    matuur,  quod  iiran  <^^o^eu  apfeBdiut. Ec- 
Nonobftatdeniqi^Dcasadpropheti  ce  hic  ICtus  di(mc  profiietur  adukci> 
c  h  1  am  Ifraditas  propter  polygami^  rinm  in-nuptgm  g^inffiitti ,  ftuprum  vc- 
vrMi:<:i  iv\nchcndcm  Malachi*  1.  Refp.   ro  in  foliuain,  quodrco  fi  maritus  fc\i 
i,iu^ntioquide  iilicno iplam polygaraia,  comugatus  fe  cum  /bluu  commi/ccat, 
Iedeiu8dantaxatabmum,&quidemn6  nonadttkeiium,  (cd  ftuprum  coromir- 
in  omnib^'necinquibiinus«Kidiniacer-  titur. 
QU.)o..  <lo"t>.faltcpopu]illncliticiimprobauit.-      j.  IdenrqucpcrfpicuisvefbUconfir- 
Jbi  f»       Ijnfupcr.qiu.no«l<aluini)ma  IponUlia  mac  ctiam  Modcftinus  :  dum  aii ,  Adul- 
dndi fi-  cootnxerir,  fed  macrimoniamquo^ue  fttiimmnkftaadimttituf.fiuprum  m  vidua 
nailba-  ««»^J«»busfimulhabucrir,viiumptaB-  niwgiM»velfm§^t§mmiiritarU^.j4.f,. 
tturitv-  tcrpocnaminramiaralJicicndusiitpa-na  e9d.ttt. 

xcres,  co-  ft"P"»  an  veroaduitcrij  f  QLi.xftioin  co       4--  Idquc  rcpctit  lV  dc.-UTo  inciilcat 
ttiitrat    confiftic,vtrmnhic,quiduasiiraulvxo-   Modcftiiius  in  L  ioi.de  Vetli.  Stgmjiiat.. 
ddulte  -  rcsJudi«at>  ftuprnm  dnntaxacmetiam-  Iuterffmpnim^  ingnign*,  f^^fff^^ 
yfMM,  49,adLilterium  commirtat?  inttrefe qiiidtaifatmUi       '^ffrmtin  ■ 

vero  ffu-  quidcm  noftro  ciuili  fimplex  nupram,  ffufrum  irt  vidtum  commirtttur,fed 

Mim^    «iunc-ixatlluprum&nonctumaduiteriu  ItMutu  de  adulrer^s  bocverho  tndijferevtir 
commicn verius videtur.  Siquidem con-  ttkttr*  X^updrcaqui  cum  fol u  ca rcm  Ija- 
iu^suscumlbluta  rem  habens  non  cS-  bct,  qtnmuis  ip^  fit  coniugatus  ,  non . 
mitrir ,  fecundumlcgcs noftras>aduIte^  tt^iwtiTpocnaordinarialcgisIuliadcai- 
riuiujioiftuprumduntaxat..  ultcria ,  ied  pccna  folum  ftupri  affici-- 

u.  Qaatfcntentiaprobanirprimo/i5f.  tur,  quar  cft  pubijcatiomspartis  bono- 
lUCadleg.  luLdtMdKLvhi  Seuenis& An-  tum  cS:  rclegaciomV,  fimulierncpcrib- 
toninus  Impcratorcf;  nailicri  aducrfiis   nahoncfta:  lin  autcm  viiis  &  innonc- 
.  mantum ,  cum  alia  rcm  iuhcntcni,  dc    ftafic,  ne  h.ic  quidcm  ,  lcd  Icinore  ani- 
.SC^nt accufaiior.cmadulccrij,quamuis  maducrfionc  coctccndus  eiit  marirus 
Ifcrmitcancctdcitiamaccimonio  vbl»*  vc  ilfinc  andUae  mcfcttices ,  corrupt«> 

infemes&c  Wdenbccius  tit.adL  idL  4§ 
EtquanqnamMciiochius  adKanclc-  adult.num.  S.  Scio  cquidcmadilTcnricn- 
gcmrcip6dcat,caniiiocfolumprobarc,  nbusadhoicc  textus  icfponderi,  quod 
auod  mulierinon:poificacca£ucvitam  fintintelligcndi  dc  Ibluto ,  qm  lolutam 
■finmidcadnkccio>n«mvga<fcnionitt»'-  cognolcit; . 

re,  quodvirnon  committatcumfblura       Vcrmn  ad  rcm  nihil  hxc  reiponfio  • 
adukcnum.  Id  camcn  fiuidamcntum  fiicit,  cjuoniam  non  folum  hifcc  in  kgi- 
liocnoftnim  mintme  cocctic,  quo-  busaflcnturmdmmac^uodmlblutara. 

ftii- 
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Ifiiptura  comminatur,  ncc  diftinguicur  i.  Quiaid  probat  quoque  /.  iS.  C.ud 
vtnim{biatamcognorcens,roiucusfuc-  LluLde  adulr.  vbi  lu  Impp.  rckrib.inr. 
cic,antioniugacus,(ededant(iaiitl<lefi-  VtrmUAnunn.qHitefiaocaltbdtu,  cuma-. 
oirur  adulcerium  in  nuptam  conunuti::  Smmmeti^tKiimpf9iaKk^ 
qua: definitio  Falfa cft ,  i\h\ folutam  quo-  citMtt  ad nuptioi etiam  crimen ftupri a  quo 
que  adultcrium  committitur.  Cur  au-  tu  remota  es,  quod  v.xorem  te  ejfe  credeLis 
cemvxor,rcracumibiucoiiabens,adui-  4^  4C(ufatorc  ie^uim»  J^Unmter  mfera- 
cecittmooiqiiittiai*&I«IuluBdeadiilte-  Mr. 

njsp<ienacoeiPoeKur,raaritusveroadn       Hic  Menochttts  pacticulam  ET- 
Ibluta /cfe  commifcens  non  item,ratio  lAM  implicare  ait  alium  cafirni  cum 
bzc  e(l ,  qux  eciam  lii  dM6.  $.1.  iimui-  primo  ,  ac  li  dixillet :  non  foiura  il- 
cnr ,  quod  nomen-  if^om  fii^  indicec»  le  adukerium  conuninc ,  fed  &  flo^ 
quamonem  adulterij  ad  eam  inituiam  pcum^ 

pertincre  ,  qua  alterius  familia:  IHrpes  j.  Si  pari  coniugij  vinculo  coniun-  • 
aduIterinaE  inienmtur.  Et  iane  con-  gitur  maritus  vxori,  quo  vxor  marito, 
fiat  hac  de  cauia  adulteris  pcenam  pra;-  ica  vt  vxor  (iii  coijpocis  potedatcm  non 
ctpue  praeflitutam,  ne  videlicec  perluec'  liabeac  ,  QeA  mancus  •  ita  nec  macitus 
conftinderentur  familiar  ,  redderetur-  flii  corporis  poteftatem  haberet  ,  fcd 
que  mcerta  conftuprati  ledi  loboles ,  vxor  ,  lequitur  mfailibiliter ,  quod  non 
acinnocenccs  manciLcpc  mmiiciiilmo^  foium  vxor  >  cum  ibiuca  rem  iiabens, 
cum  filios  pcofiiis  alece  arque  agnolce-  adnlcecium-commiccac » ied  &macictts 
ce  cog^ientur.  Qiue  ratio  caro  cellet  cum  (bluca  aMKUsgeai  »  adukecij- 
inmaritis  cumiblutis  rem  habcnribus,  reusfiac:  atqui  verum  e(l ,  prius  cx  te- 
muum  noncft,rinecinijs  aduiccnum>-  Itimonio  D.  Apoftoii  I^auii  in  Epidola. 
^uoadpccnam  Iegisatcinec;cdniiiccatnr::  ksi  Ctriltti.  7.  fequicur  itoque  pofte- 
nonenim  agcntis  pedbnam ,  fed  paden-  linsl  • 

os  fcmenq;  adulterinum  concipientis  ac  4.  Adulterium  eft  alieni  tliori  viola-  ■ 
coufundeotis  intuemur :  pulcnre  We-v  cio :  atqui  mantus  rem  cum  foiuta  ha- 
{cah:d»l0C9:-  bens  ,  violat  tiiocum  aiienum ,  videli- 

Nonequidemmelatecliicobttm  Me-  -  cec  vxoris  (tue ,  qnc  choruiiii  cmn  ipfi»  • 

nociiium  cent.s.qua/f.^io.nufn.ioj.artitr.   maritohabct  communcm  difl.  (apit.  7. 
mdtc.  quafi.  lcrio  conccndcrc ,  coniiiga-   ad  Corintb.  prouidc  maritus  ccum,  rcm  • 
cum,iiuenuncum,cumloiuta  lciccom-  cum  ioluu  iubcus  ,  comimtcic  adui-- 
mt(bencem;adulterittm  propciedeince'  cecinm.*^ 

Ouili  committere.  His  acgumentts  probari  videcar>qnod ' 

I.  Quia  Theophilus  in  lnjiitut.tit.de'  cum  iblutaquoque  adultenum  proprie 
mpt.  §.  dtxmui  tam.  id  diicrcc  cxprimc-  commiciauir.  Vcrum  his  argumcncis 
R-videcur,  domica  lccilttCt/MTi^piM-*  nihil  mocus>intrepide  ftacueiulnm  eri« 
car  cmftttuta  psuu  dtt  epu  hmuK  nm-  ftimo ,  mariram  rem  cum  ibluta  haben- 
ftias  contrahunt.  Et  quamuis  poena  ca-  tem,  adultcrium  proprie  (ccundum  lc- 
pitahsde  po^na  citramortemnaturalem  gcs  ciuiics,  non  committcre  ,  ied  ftu- 
ipterdum  intcUigatur  L fitucejlt.^.  depor-  prum  duntaxac »  prouc  ahquoc  textibus 
nm.ffide  hnm&ert»  Hiccamenpcenam  lucisduilis  admodnmpcrlpicuis  Iblidi^  ■ 
morcis  inceUigcndam ,  aic  Menochius ,  fime  probatum  fliit. 
qpia  pocna  adulcecii  iuce  nouiilimo^ic  NccrLfragantur  arp;nn;ciit.i  modoin 
morus.  ■  coucracium  adducca ;  ad  pnmum  cnirn»  ■ 

Bbbb  }  «e: 
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ex  TheopHilo  dcrumpriim  ,  refponno  mittere,quivxofiemiedlieCciqiiefffiaK 

non  cft  diffialis :  conftat  quippe  Inftitu-  iuperindudt. 

ciones  Theopiiiii  nullam.pcnitus  mcrC'  Ecfiuiefinonqaannir ,  qnid  ievaec 
riaiidioritaiicm*  vc  quas»  €orpori  iuris  ciuilinoftrotn  propoiica  quxfbone  ob- 
noninfenagjvcllcgiyvclrecicatifub  gra-  tincari'  Vti  qusrftio  ab  Authorc  noftro 
uillima  pcEnaluftinianus  prohibuent,m  coiiccptacft,  led quid  vcrum quidquc  o- 
Ut.CJe  vec,  mTi  emcU  maxime  veco  tunc  mnmo  obieruandum  &  ftaraendum  lic , 
.oullaminerentiiraiidioricaceintquande  lacile&vltrodflentiorMenoeliio,  nec 
ttxtPf inriywoftriinCTnTwriBm  eifpgflg  cadonem  iuris  ciuilis  ad  propoHtam 
.miliianc.  quxftionem  -quadrarc  exiilimo  :  quod 

Ad  ULCMLluUtadaU»  refpondeo,   enitn  grauius  peccat  vxor  rem  <:um  alio 
■ibi  didbne  ETI AM  neltiifle  ICtam  lubens ,  qoam  marin»  cnm  fxAaoi  & 
:  implicarc  pccnam  adiiher^ ,  &d  pomam  coniungens ,  vt  quomm  iUa  alienamio- 
infumia: ,  pcrinde  ac  fi  dixiflet :  cum  ,    bolcm  mariton»pponat:  hicvcro  x-xori 
qui  duas  vxores  duxic ,  atque  adeo  con'   non  iccm,  hoc  gcadus  ialtem  adultcn)  o- 
lugacus  ad  (blucam  accellit ,  non  canmm   ftendit,genecaaiiiem  dclidlocum  diucx- 
:ismimiaB  p<mam  incacrere  ,  &ddc  ftn-  £iminimeai]giiib 
•^um  committere.  Qui  intcrjiretatio       Adpoftremtmialijrefjtonclent  rhoru 
m  priiKipio  iuiius  1.  i8.  ipeirc  funda-    efTcmariti&:non  vxoris;idco  mantum, 
cur ,  vbi  proponuur  cum ,  qui  duas  vxo-    quajido  lolucam  cognolcit ,  non  violarc 
reseodem  temporehabueticdttbio  pco-  clioramaIieniim,(cd  proprtitm,acconlii(> 
.eiiIbfiuniqmaculanoiari,ftacimquefiib'  qucncerachakeriumnonconniuttcre. 
ijcitur,candemedampemamftupaadr       Alij  vero probabihus  rclpondentne- 
miccere.  ^ando  violationcni  thon  quomcumquc 

■  Ad  tercMimfetpfmdeo  conftqnen^  nuedBfliirfle  adukecium,  eampcdcr- 
tciam  cius  ncgajido  :  quanquam  enim  cimqa«fitkmacico,cnm(olutaleoom-: 
pan  vinculo  coniuges  (ibi  inuiccm  iun-  mifccnte  pcrtcxms  fiipraaddudos :  nc- 
gaiatur,nec  nu^s  mancus  corpons  lui  que  enim  vlius  icxtus  produa  poccft, 
poteftacem  habeat ,  quam  vxor:  .ex  eo  quo  ifthxcconfirmecur  adultenj  defini- 
tamcnin(errenonliccc,qaod-mantus,  tio }  fine  qui  commicric  adakertiim,iB 
ad fblutam  acceden$ ,  propcerea  adulte-  alienum  violat  thorum:acnon  vicevcr- 
rium  coramittat,  quantumuis  chorum  la.qni  viol.u  alienum  thoruro  ,isadultc- 
fuum  commaculcc ,  hdcmquc  coniuga^  rium  comnutccic  dicuur  j  vel  quod  eo- 
lemfrangac.  Accedic  quod,  quoadpco'  demreddic;adukeriumeftviotarioalie- 
poficum , dittccfinima  racio  Ciz  vxoris  8c  ni  chori ,  ac  ncni  contca  viblado  quamis 
mariti,vc  ex  prxdic^is  pattr.  Dciiique  thori eft  adulcerium. 
quin  iur e  diumo ,  ( cu  i  humanum  mcri-  £x  his  proinde  iiquere  put6  quod  iu- 
cocedir)  marifo&cttmlblota  fecemmi-  ic  ciuili  peo  adukeiio  non  habeatar , 
^ens  proadulterohabcacur,negac«non  quandomarituscumioiuta  (Ifccommi- 
potcft  :  hoc  ru|uidem  Chriftus  dilerte  ket:  quamuisfccus  iuicdiuino  confti- 
exprunit  Mmcio.  ver.  ii.  vbi  aic :  Qmuit-  tutum  lic,quod  etiam ,  vc  dixi,  merito ,  (e 
qiuim^ifityxmrm  fiim'&i^5mS*M-  polltaiurisreiuencia,mRcpabLChnfti- 
rU  ,  adulrtratm  c$mmttut  fufor  em.  ana&quimur. 

Qupd fi itaquc  is,qui dimifia  vxore  fua ,  Atquc  a iurc  ciuili  rccclTum  quoqi^e 
ahamducicadultenum  committit  mul-  fiucr.ouidimalmpcrii  conllitutioncCa- 
c6  raagis adulterium  U  uicelligmir,  com-  roh  (^uuuj^qu^  cxcat  4//.«/.  cwus  hacc 

.  iiiiii 
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fmt  verba:-  ^Mmein  Eb<nuHn  tin  AmUr 

.rnn  gtfidldtder  btfl^enlheihtf  Leben  defi 
grjien  Hhe^efellen  nimbt ,  \c  cLhe  xhe'th.tt 
djotn  auchttnEbebriub  wdgroJerdjMn  ddf 
filbt  Idfteriii ,  fwi  "Wkwtl  ^  Ktfferftcbt 
Mickt  Miff.  fiidk  vbelthxt  kone  StrA^dm 
Leben/etun:  So-^^eBen^Cier  d.i/i,\\'el- 
tderfikbes  Latter  beirHgltcber  ,  mtt 
.  iriffen  vnd  \triUen  vornitnbt  ,  vnnd  voi- 
irinit,  i^iUmbtwttigiertdiumd^BJit' 
kiieb^»,  BtHUith  Gdtrfffi  wttdok  fiU 
.itm. 

Idemquc  in  cerris  Saxonicis  di(erce 
Gtnduk  Eleftor  Augnftas  pm,  4.  cap. 
10.  his  vcrbis ,  Kdeb  dem  in  der  ftinlt- 
chtn  Rtuhs Ujtfgeruhts Otdtnung  die  Straff' 
de^  Scbwerts  4u(f  den  odtrdie  ,  fibtj  Le- 
.  hm      Ebe^teem ,  \c'ifentlicb  ds/S'  der/el- 
Hgt  ntcb  nm  LAtn  ,  tm  andern  ^ur  Ehe- 
ntmlt ,  veiordtnet,  vnd  dannvnfere  Schop- 
pfnjiuhle  bipuro  auff  folcbe  conlhtucion 
ffffrocbentSo  iafftn^ieresaiuhJrejf  fiicber 
Ser4iffbltibe»,,(}rdnenvj?d  fet^n,  dafi^ 
filbige  ^fider  die-  Vtrbrecher ,  indem  iMler 
der  x,vx- iefMhen  Fhe  ,  vnnaihUfilich  in  vn- 
firn  Landen-  cxet^uirct  vnnd  voUnfiretket 
wtnktt  fUU, 

\(^ier  \roSen  auth  ohbtruhrte  Straff 
dtf  Sihwerts  tiuhm  gtmeint  vnd  erjheckt 
Jube»,  daff-fit  ytfida  dte,  weUhe  iny  Le 
ien  jjnres.^btg^tm-mk  Mdtrm  tfftmSth 
Ebegelubdt  gduita,  tnd fitbdmauff Jletfh- 
biherk^ndt  ,  furgtnommen  wtrden  foQ^ 
vngedibtef^ob^lficb  kem  Kircbgii^  gebM^ 
$tM,»tebeEk^l^imengebungd»dt  dmPri- 
Mtrg^bebefi  wehre. 

Dd  abtr  d<is.  bejffchlaffen  in  dkfsm  FaB 
nicbt  erfelgt,  fill-das  tbeil,  wehhts  an  fei' 
nem  Itbenii^f»  th^jmubl  vergeffbcb  ge^ 
hmeiibtmtt.^bfigAdtmi  wiim&m 
Jimt  Gefengnusyodtr  '^itltchtr  vtrvrtifiin^ . 
nach  gelegenheit  geilrujft ,  vnd  der  vnfchul- 
4^e  tbeil  ,  fo  fuh  mit  einem  andern  Ebe- 
jfttmmUkt-mtrdi^tStri^^nkhtgj^ 


Kjogen  ,  oder  damit  bele^t  rverden.  \C^jnn 
4Wr  daffelbige^hetl  wiJJtnfchAjft  gehalt,  d.xff 
derftrbrtebende  in  dtr  fhe,  bej  znt  defi  vor- 
lebeiTS,  gewefen,  fo  foU  es  auth  \t"/j7^H/;r- 
lub,mit(Se/a»gam,  vaddetgjeubenge/irafft 
^erdeiL 

Iniiiper  ipib  mrc,nneiudicis  rencca-  £f/.f«- 
cu,notanttir,qutialbenamactis  Indi- 
cra:  pronuncjandiue  caufit  grodicric  l.r. 
^.t.  ff.de  ijit  qui  rst.  irtf<tmj  qaod  Vlpia- 
nus,C(Jicti  Pr.rtori}  uuerpres  oprimus, 
explicuis  ,  Siena ,  inqiiic ,  eH  vtldfm 
itfi»ktq»4hiitrMm  factenitnimumfi^Ht» 
libet  locff,vbi  quis  confiftat ,  moneaturtjue  fpe- 
claculum  fui  prabttumt ,  pojita  fit  tn publico, 
ptiuatoue  ,  vtl  tn  vuo:  quotamenloco  pafim 
btmines  /pe&M»h  amfk  Mttmm,.  tts9- 
timqm  ^mfii»  caufa  m  certamina  defcen  ■ 
dunt ,  &  omnes  proprer  pramium  in  Jcenam 
prodeuntis,famofos  effe,  Pegafm  &  aeTUafi^- 
lim  reffiondinim,.' 

Tamctfi  cmrai,xiui  in  fcenam  prodc— 
nncvtctutemfiiam  intfniumque  often- 
dat ;  quia  camencins  <mendedi  cania  hoe  - 

faciunt,  (cd  proptcr  prxniiiira  &  mcrce-  • 
demac  quaeftus  gracia,idatco  iiuac  \nr- 
faunes. 

Proindc  fiqni  fmt,  cjui  in  pubaciuni 
prodeaacibiqucAeflaculumpracbeanti» 

u  non  qujefttts  led  vinutb  caufa  id  (a)>- 
oianc  *  iafamia  non  notantur  ,  fcd  lau— 
dem  pocius&  immunicacempro  virtu- 
tis  lu»  iufto  prxmio  repotcant.  13 
quod  de.  Ashleds  (cribic  Vlpianus  in 
l^f.  debk^m  »tt.infam^AthUtat ,  inqui- 
cns  .^.<^<WHJ  cr  Caf^tM  refponderunt ,  omm' 
noarttm  ludicram  non/acer*:  virtutiimim: 
uufa  hocfaetrti  8c.de  Adilctanwn  prac- 
mijsDiodet.  &Maximin.in  Lvnic.C.de 
Athltt.  ita  xefcribunt :  Athlttis  ita  demum 
fipertmntm  tUMtem  ttTtaffe  ,  coronii  q»t- 
fHtntmimmtrihm  mtMmhfirtn  (  ht- 
fgihm  nt  fimti  tmmtfi»  miti^  .eutm) 

mtrii»* 
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mtrito  ewMdti ,  non  *muiis  cmuftit  atL  re- 
'demptu  pniiitiirtCmBmmiiimmtrimfi^ 

■  Ut  VACUtlO. 

Cxterum  fi  quis  opms  (iias  locarit 
vc  piodirct  in  publicum  anis  ludiax 
caiiu>iiequc  prociiic,nonnocatiir»qiin 
nondlcares  adco  turpis  vt  etiam  con- 
filium  punixi  «kbeac  Lfm  tferm  i.fit9d. 
tiiul. 

Ncc  obftac  >  quod  is  *  qui  opetas  fiiai 
locanic»  vc  cum  beftijs  <Kcertarec,  no- 
o:cur  infiunia  L  u$*mmttj  gMftS^ 

hmdo. 

Nain  pro  mercedc  cum  bcfti) s  decer- 
tare  viliuimum»  quid  auc  rurpifTimum 
'  efl^&propterea ,  vc  quis  cx  liac  caula  no- 
lecurinfamiajfuflicit  quod  adhocopcras 
luasIocaricAnton.Fab.m  rAt.juld.LAih~ 
teuu» 

Qtt)  31.  Si  quis  minor  viginci  quinque  annis 
An  note-  qua:ftus  caufa  ludicris  artcs  oftenderit, 
turmi-  placctImpcratonbus,eosfamam(arcam 
icdamacqueinuiolaiam  tedneretlmpp. 
flmui^  Dioclec&^Maxiro.  5i  fidtres  tui  mmeret 
artes  lu-  duntjxat  itstein  ludkrd.artis  ojientatione 
dicTM  ex'  jpdlaculum  fui  populo  prdbutrunt  ^m  vioU- 
enensi  tam  exifiinuttionem  fiuan  tktitunt.  Lpenult. 
.CMfthmnfii. 

Et  ratio  huius  eft  ifta,  qnod  lex  prifii- 
mat,miuorem  Kidicram  artcm  cxcrcuilTe 
cx  quadam  iimphcicatc  pocius6c  ludidj 
imbeci]liGace,qnamez  malicia. 

Ec  quanquam  Anconius  Faber  contca 
omnium  Interpp.reccptiflimam  fcntcn- 
ciam  ftacuac>nccmiiiures  ab  infami^  pp:- 
na,  boccafiijefleiramitncs»  fikidiccas  ar- 
tesquatftttsgnttiaexercueiint«atquc  pro 
itnttaxat  ^erate  Ircj.^r  xtate  duntaxat ,  vcnx 
verboccun  iranlpolitione  tada ,  licut  ifta 
Lpe^  de  minore  nonqua:ftus  cauia  ar- 
ces  ludicras ,  lcdvirctttisa»itte  ingenijo- 
ftcndendi  gratia  cxerccnrc  cxaudiri  de- 
bcat:  quiatamcn  trinfpolitio  repugnat 
lcdionc  dlpen.  rcccptcilimxacconftan- 
'  tiifinue,&pcetetealro{»eiatc»esinmif 
notenni  nace  fiindamenmm  celaipti 


SPVTAT10NI6  VIIL 

^fui  ponunc :  &  denique  de  muiotibcll 
non  qcueftus  caufii  lodicras  artes  exer- 

cenciDus,  dubium  nullum  eftepotnerir, 
quin  nuUafit  notacusinfamia  ccunidde 
macorc  quoque  apcrciilime  ftierit  cau- 
tumin  L4^JeUipuiktMfimiisL  Udr- 
co  fcntcniia  bzcAucfaoris  Inftiiieiinoii 
potcft. 

Noa  obftac  quod  in  deliAisminoride^ 
cacenon  ruccurratur£/7.^i^fNMMriii.fWL 
M.C^diiurf.deliBum, 

Rcfpon.  Hoccnimdcrcftirationem 
intcgrum.minorenni  actati  concellaacci- 
pcendumcft:  luc  mmori^qcudcliquic, 
non(bleciuccorci,Tcadiians  dclinnm 
refticoacur .:  in  propofico  aucem  non 
fiiccurritur  minori  pcr  in  integnim  rc- 
fticucconccn  aduerrus  dchducn,ied  a  legc 
ieruacur.ill^s  nde)i«)aiflcabtnicionoii 
vidcarur. 

Notitur  i^:  :i  Icgc &:  ipfo  iure infamca,  fif^- 
qudcnocuiium  fcccrit  1.4.^.2.  fflhoctie. 
Jk  frdteftqidlaucimm  fecerit  infamie  e- 
nt.  Lenodnium  ftatqmqu^miriMmmf 
cipia  habuerit',  fcd&quim  liberis  huncqud- 
fium  exercet ,  m  eadem  catift  eli :  Jiue  autem 
frmcipaiiter  Mc  negotimn  g^nst »  ftue  aJte' 
rimMgmmietAMeefimytmm  t  mftas 
fi  caupo  fuerit  vtiSlabuUrius ;  &  umei' 
pra  talia  habuirit  minislraiitia ,  eccafte- 
ne  mmtjiert)  quasium  fuacntia  ;  fiue  bal- 
MUier  ^mny  tdmm  quiiufdam  premm' 
efsfit,  in  Ulneiisieafiei^uLiv^mt»» 
ta  condttlia  habtnt  mancipia  ,  boc  genm 
obferuantsd  in  o^cma ,  lenecmij  fcend  tent» 
hitMr, 

£t  in  L43'%'6.ff:de  rit.  uuft.  Vlpianaa 
(cnbit :  Lenocinium  facere  non  tnmus  cH, 
quamcorporequajium  fatere:  Lenasautem 
eatdYmmtqudmubaesquaiiudrtai  frofif. 
tuumtLeiumMeeititmiu  tm.  aud^erim 
ncmine  hoc  vitagenm  exercet.  Si  qua  caupo  • 
lum  exercensmea  corpora  (jusjiuaria  habe- 
at  ( vt  mulis  folentfub  ptatextu  iniirumenti 
*dufeuf,fr4^mimdtmtthdtt9)dk«im 
kmfimi^kMdtftSdrimtmtilm, 

Les 
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'  X«z  poito  infamia  notat  cutorem  rior  rado  prohibitionis  ceilat  )  cefla- 

aat  curatorem ,  qui  fibi  aut  fUio  (uo  eam  bic  eciam  ipfa  prohibitio.  Qupd  hauc 

'«kictc, quaeiub  tutela  veUura  tpdus  eil  obiicuie  fi^iiiicacur  in  1  6S.de  rk.  nuft. 

•«elfidt:  e^NRllnni1ioccftittif.G4irli'  m  imk  •MlKt  'VltnklUM  ■St  fixtiuii 

wdiSM4Mm.ldsvet\MsiSitMtorvelcitr4-  nitm. 

.ttfpupiHm  rel  ndultamqimddm  futm  fibi,       Notatur  lege  infamia  ,  qoi  6b  dcU-  litS» 

^fiiit/iM,  nuUtdimH»  in^trdte  btu^it  Sumnon-capitaie>claco  preao,tranli> 

MmMnuuttm  t$tttm^,msmtii^smk tm^  eit  Lj. &d.ffJeJmqm  lut.  itifdm.  ied  de 

.ttd  eumy  velutieenftjfim  detmdst^mt  Im»  £oc  prolixe  &  quancum  (atis  eft  >  £k 

Jmfmadt  ceniunStone  frdudem  ndmtn^dti»'  pra  riuc  di^bim  in  di^iutt,  fnKtd.  7. 

0itilgtr4i4kermiit,&dtsd4t4ifef.ceiidi£h§-  tbefij. 

.lltmf^etiptteBi  Deniqoe  infiunia  notanrar  ip(b  iure 

Etenim  (cien3um  eft  macrimonitun  aciblalege»  qtii  improbum  foenus  exer- 

olim  interdidum  fiiiile ,  curatori  tutori  cuerint.ita  nofter  poftAuihores  i  lc  allc-  '''f "^**  *" 

eonimque  filijs  cum  pupilla  vel  adulca,  gatos:  fundamcnti loco fubftcrnit  rclcn- p/o*"^' 

qoam  in  cucela  vcl  cura  habuennt.  Idque  ptum  Djodet.&  Miximinan  Uo.  Cdey-  fi^"'  '"f* 

ideo,  nepueUcjnce&miliariciKUin.  fkr.itkiii^ttimjmmtxirttii^&i^-^*'!^ 

fcribantur  ab his ,  qui catiooes  eis geft;e  tat vfnrtnm ifHctte tJtlpmihitii^am uu-^  '^' 

tuceli  reddere  compeUunmr  ilr-#.Jf!ic  cul4  irregandaefi.  tentum- 
sitM^t.  jplerumque  coim  cucores  vel  co-      Sed  lon^xcdius  mfibi  lentire  alij  vi-  ^tf 

JBiiiOKeyMiafinodiAupcus  appetunc^u  dentur,«puflacaant,vfiitarios  ncin  ijpfi» 

pudkdn^in  faniiliaminam»foHidem  inrefieriinfamcs.fedadhoclettKntnm 

adminiftrationis  fux  tegant ,  vt  rationes  iudicis  defiderari. 
interuertant  veicohibeant  prorfus  illas,       HcKquippe  cuincit  rcicripcum  Dio- 

•dumtacdant  (imaritoveKbceroradones  c]ct.&Maximin.iiil^^  ibienimnona* 

4Vgere.  iunt  irrogM^m  efle  infamiam  loneiaco- 

Qupd  fi  igicur  contra  hanc  prohibi-  ribus ,  fcd  e(Ie  imtgdndsm :  irrogandam 

4k>nem  tutor pupiliam,  aut  curator  adui-  fciiicet  fentcncia  iudicis :  &  quanquam 

(iiam  fibi ,  vei  iiiio  iuo « coniunxeric,  D.oneilu6  hoc  verbum  trreg4iuU  fic  acci- 

JMwmodo  lcritnmeft&^iucenal-  |Hdehece  icabac«r^gMMtflii»,i^^ 

Jnmm«rimonium  116^  fed  przterea  ftttlk  ImperttetHm ,     fciSett fei^tmi' 

ctiamtutor  eiufue  filius,quihuiufinodi  faif:  non  tamen  vlla appar^r  ratio  hasc  ' 

jnijcniaccimoniumperpetuainfamiano-  verba  lcgis  iflo  naodo  mterpretandi, 

jatur ,  &I1DC  lid  verbom  exprinuc  Idns  Qujn  pocius  euidenciflimis  lationilnis 

fauhis in L6&.ffJerit.  ntfi,  Mf n eH matri  refeiiitur.  i.  Qiua  quetiefconque  4e- 

■mtnium  yfitwor  vel  curator  pupilUm  fuam  ges  iioftra:  de  infamia ,  qiuc  ip(b  iure  ac 

imrtvuefhmtm&ftxtumannum.non dejpon  ioiaicge  irrogari fbiet ,  loquuntur ,  non 

/4mAf4tre»nec  tefi^mento  deBt04t4m,du(4t  in  (axuxo ,  icdauc  in  puefenri  aut  prafte- 

9Xtitm,vtlttmfiBtfitS^ifi»fiditntr'  dto  loqannmr,  vtoftendit  edi^hun  pr«i 

que  infamdtur&fro  dignitate  pupiUeextr4  lons,  de  hitqui  not.it}f.  &legcs  fingulx 

vdtnemioenetur:  neciHttte&^fUmtfmitrit,  atque  vniucrli  inrcrprctandi  cdi(fti  il- 

44 m fotru foteitate fit,  ,  hus  cauia  iubiec^x ,  quibus  iu,  qui  icgc 

FaUttancem  faoctfiiacioaes  ceddide-  fid|rfbinreinfiunes  fiuncuan  dkuncnc 

rit  tatof  ae  ou!ai)oc»&  annns  vtitis  iS,  noondi ,  Jfcdnotari  auc  u  ocari  inlamiat 

incra  quem  refHrario  corapcrir  minori ,  nec  vfpiam  illis  infamu  didmr  irrogtre- 

dapfiis  fiiccic  :  tonc  enuu  qtua  iitpe-  ia,  lcd  fcmpcc  auc  irrogua  »  aui  irro- 

Cccc  pom 
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gari.  i.  Quinrcgiilaricer  iTonfblctprin-  compcritcodidiofolumindcbiti,  vdot»» 

cc^s  irroiz,.irc  iiihimi  im  ,  »c  ^  aur  lcx ,  auc  turpem  caulam,vcl  fme cauGu  Qu^.Toin- 

icntcniu  auc  pactio ,  v c  luuia  huc  ollen'  ^ue aut^m  ex his  fucurant  >  cetcura  iu  ia 

fign tpiDiiia^in jii^irgftwiM  |[  i ^jMt'  eaod&rainfinuam»  «iiiiifi  condiAkr 

deeo quod  i^dancet  &ordinaciefir»  ex famoIacsui&  pindBir  U^fg^ffiMB* 

accipicn(iiiin,acq;  itaincelligendumtft»  ^4r.  &48. 

(|uo<.l  1  n  famia  fiEnciatod  irrog|Uub  fic       Nam  etfi  hzc  fic  regula  iuro  recspta  8i 

(edfiiditMbnml^'  &  approbata  ,quodcondiAio>eic  amtf^ 

Ttvocolaifta  irroganidiA  princqMM^  inofipcndens,noninfamet}exdpiturta-» 

fcrrcrijr  ,proutiUaniDondlusaa'princi-  mencaulaimprobilxrneris  in  (LL^o.c  dt 

^em  rcicrt :  mnuerct  t  imcn ,  quod  non  ih$qiuii9tMfim.i'Xt  vtx:ondi6bo  ob  turp^ 

ipfe  iiirc,  fed  demum  iententia  prindpts  cauumvel  condi^o  (intfcaala,  excaiw 

initoiliRBiiiftii  iri  irrogareturtproinde  iftadependens ,  fit  famoia  &cftndiiitlii  i- 

<f.rio.cui(icntcr  prob.at,  quod  fccneratDr  tos  exindc  icquamr  infamia. 
miprubus  non  h.it  iplo  uircinhunis ,  (ed       lliudporroquaTitur,vtruquiimprobi  Qjj^ 

ibntcntudcmumiutiiuuiiamnacu^  u;la-  faeneratorcs^prxcecinfamizpaenampu-  Anfca»' 

dlti  ivddkidf».  niendi  quoqi  Aitemniiialttcfik  rMttes^U' 

Non  obftir  priamr^uod  d.L  lo.  vclic       Ec  quod  non  nnrcriminaliter pnnien-  ^ 

infuni.im  irrocari  ,non  iudicatis&rcon-  di.fed  pccna  infamia;ad  cos  coCCCtndoir^^ni^^Hj^ 

denuiaas  co  nummcj^  led  £u:nu&  cxcc-  rai&ciac,di€en<iumvidecur.  mfitnum 
«midt*iife>    ^ '  I.  Qupdcunque  fit  im^penniitente ,  pMum^  ■ 

Rc(^iond.  Namadditlex  ircogmdam  idpaenamnullammcrcturpcrtextumirtfgif^r 

dfc inhmii.uii  ftrnus  cxcrccntibu5,quod  LGraclm.C  ai LIui.de Mfuit,:it<\m\{virce &c 

^•erbum  irrcganda  ,  cum , vc proxime  o-  ftMiusuirccuulipermittuntut,  vthacd© 

itcnfutnell>  non  poflit,  niii  ad  iudids  re  exp.tiKt  cilconftitudo  luAiniani  iu/; 

icnientitai-celetn-,  nec  abtcr  inreHigl  m  Cin^Knproinde  ptBnamnoncaeren' 

tjiicat ,  quam  (xrnus  cvcrccntibui  irro-  rurvfurarii&ftrncrarores. 
gancl.ini  ciic  infanii.uu ,  !.ui ^  patcftinn-       i.  Ad hafc , regulaiuris cft  certifllma| 

dc,  quod  lexvebc  cxerceiucsfacnusno-'  quodpestianemiiiifit imponcnda,  niif 

Hfi ,  (ed  damnatos  eo  nomin»:  &'fine  ex|naG>iiiceidreperianir  caiinnn  Lm jl ' 

dittcrfiflima  fixc  {unr.excrccHces  fiBnttS  ^i$.iJ>mm.ff dt  reSg.  & /kmp$.fim.^.  c«m ' 

noratosedcvelnocir:  infctmia,&^fa:ne-  t^ttur.Mtheru.  df^rayr>ehgntd9 fec uftd.  nnb.^ 

ratorcs  c!lc  notandos  mfunua  j  prius  ^lace  Mcaoduus  4^r47^irr. 

iilild  acdpi  potcfbde  fifeneiaioiibiis  et'  lm&M*»i§t^ 
iam  non  danmacii  ob  -improbum  foc      ^  InfHpercft^Sralu  iuris  reguWquodi- 

mis  exa&am  < .acpoAttius-.llon  f)i&d*«  fcicnt>&  volcnti  non  fiat  fraus  ncc  doius- 

ranacis;'  infcracur,auevilahaciniiuia/LwMMVi</<rKr 

N^  obftn-Mfatem,  qiiod^nolla  a-'  finwdm  4»f^Jmt€iffimti.^reg.Hv»  acqut 

6qo  cllc  pof&de  improbo  finiove  ad^  iaen»paniases vlncas; proindc  crcditoa 

ucrfiis  fccnerarorctti ,  cx  qaa ilfe  eiyino-'  maiores  vfiiras  acdpicns,qui  lex  pei mit-> 

mine  damnctur ,  qux  quidem  infamiam  tK ,  dolum  non  hcxt  6c  coiifequentcr  in> 

in  ic  adiiuitat :  nam  aduerfus  «um ,  qut  Sccllionatum  non  inddic  fttllt^iM/m. 
ooutn  legPi4i>tim»^4ioiib-acocpit  y  aur      4.  Deniquc  regulaioiiseft.,  quodoet^ 

acccpit  vdiras  'Huranmi  ,  nulla  nobis  ictadiodcdoio ,  nccdolus  criminalitcr 

oompcrit  actio ,  nifi  ad  repcccndum  id  ,  puniatur.qimido  commiirus  purgaripo- 

qpodilitau-  ubidum cil;  atqui  ob  boc  tdi, conua  aiii^ucm  aCdoae  ex  cootiaw 
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AuitOi  quo  dolii»inceruemc  L^mUt^*  Ad  prioris  vero  opinionirfundamen- 

JfJi  J»!o:  atcjui  viurac,  fiipra  legicimum  ta  ifb  rcfpondcnt :  Ad  primum  vfixras 

i.ino<lumioiuc«e ,  quafi  Ibcs  inde^ta  cqpe-  at^ue  foenus  m  luie  noiko  Jion  fimpli- 

3&innir  Lfi  nMfirtem^.ffM  mM,  MA  diajDennini*  fidjnmmocbni  Jege  Sc 

«keque  conduftionc  indcbid.exjquafi-  Conftkitdone  luftiniani  defininun  i  at 

contradu  dc(cendenDe ,  dolus  purgatur.  fupra  modum  iftum  prTfcripaim  adfio 

Igitur  improbus  faeneracor  .,  eciam  do-  non  permitti ,  vc  ctuun  grauiflima  inBk^ 

utm  comaiiccens  ^  friminalicer  punici  mia;  poena  vindicencur  in  diS.  L20.  Cde 

atmpocefl.  'kkiqmiut.iKfam. 

Scd  quod  improlms  foncrator  vltra  Ad  fecimdum  refpondecur ,  quod  etfi 

modum,aiegeprxfinitu,viurasexigens,  lex  nullam  pcenam  ordinariam  imprO' 

auc  vfutas  vmcaium  acapieus  non  ibia  bis  focneracocibus  decreuecic » tudex  ca^ 

Jii>UBk|wiittafidMiir,(rtcriminalircr  men  enraoiidineni  improbmn  fiBnen- 

Jn&per  puniatur»feqitrmihiM  atgumca-  corem  obrarioncsmoao  alhtas» pwiiie 

jdsprobahvidetur.  poiTic 

s^Qupdimprobifaenecacocesexig^-  Ad  ccrcium  tc^ondcnt »  dolura  vci- 

'tet,qaodeisnon<lcbetur>.d(^(ea^ai^  qnefiibeflc  manireftiffimum  cum  im- 

acq;  icaftellionatuscdmeninddanc^y^  probumexcrceturracnusconcramanjre" 

Qdbitdm,  vbi  dicitur,  quodfteliionarus  ftam  legts  prohibitionem:  qui,ccfi  m  dc- 

obijdatur  iiis  ,qui  dolo  quid  fecerunc,  fl  bicorem  focca£Ks  non  committacur,com 

.  aliudcriaien  uoniic>quodobiiciacur^-  micci  canxu  ialcg;em  cuius  vindcx  magi- 

>qMfldlionaw>pOBnaeftjrbtoaria£A<^  ftranitefledeheL 

^£feArM4r«u,qualem  pccnam  advlrimum  Adquartum  &  vltimu  refpondetBor- 

nipplidura  vfquc  exaipcrari  pjollc  alibi  dxoLcregulam  ifbam,quodcondidlioncs 

docuimus.  Promde  improbi  fcencrato-  noaittiamcnc»locum  habeccj  quando  do 

cea  edam  criminalimrjK  cocpocaliter  Insftacin^nibnscontEalKttdiUkmaceria 

poniri  potlunc  nonefti^ad  crimen  indncoidnn:  in 

2.  Quia  improbns  focnerator  aduer-  propolito  autem  caiii  talismatcria  efl, 

ius  leguin  prxcepta  facic,  dum  grauiorcs  quz  crimen  produccre |>QlIic j  cum  con- 

v&ras exigic ,  quamlex permiccit,  &  pro-  mlegum  przcepca  &ciac  credfeor  •  qui 

pcerea  inobedienciT  panam  incumc  &  gcauiores viuiasacdplbi^cngitJMcna 

iudicis  arbitrio  punitur:  hacccnimino-  dtrLit.iud.q1ufi.c4fM  spS. 

bedientue  &c  contemptus  prindpalmm  £quidem,vtqua:depr2fcnciqu£rUo- 

ipandacorum  p<sna  eii,  vt  cradicMenoc  ne  mca  ftt  fcncencia»  pucis  aperiam,  ctfi 

MkM^ifsMitrMuL^ufi.  dilfitoci.nan  poflun«  quodargumcnca 

4«Qi^proquolibccdelidopriuaCO»  propcioriicncenciaprodu^,adea(labi- 

raiioneinrcrciTc  publici ,  ad  pomam  cx-  liendaminiirmiora  fint ,  eam  taracn  o- 

ccaocdinaciamproccdicuc  'Lpk.ff.de  extrs-  moino  rccipendam  &  prkuii  pcxfercn- 

md.trimm.LlkitstkSifi^tikke.ff.defm.  damomninoarbitrob 

iilli^4niir.NcaIiasdeli^impunicamaneit.  Idquepropceceaquodpoena,fcBnec»- 

Atquehancfcntcntiam  probanc&ic-  toribusimprQbisirrog;inda,aIegcfitcx- 

quuntur  lacob.Bucrig.  in  Umprahum  C.ex  prcile  dehmu  &c  da<;tminata  ,  infami- 

quib.f4tifisitifaiiu,CU>mriiX}i.2.wm  amfiquidcm  icx  irrogari  iubcritlts»qui 

.tU4JimxMpno<:h,4rbitr.tud.i^lf/L  tm.  in^robum  faenus  czeccuerinc  lao.  CoL 

4Mfit  ^ff.  Jacchok;^|^.4^-«iailf>  dt  his ,  qui  nor.  infam.  at  qnoticns  pcE- 

na  alicuius  delicti  a  legc  jiouiin.uim 
'  ^ccc   X  acquc 


I 


f7x.  wutiiu  1 0u#TT jrrtontt  Vllt ' 

atqueexprctTe  determinaca  c(^  locws  in-  ftSkfnkitUT  in/irtM  &  ItWWyyffci»' 

dicis  arbicrio  detcrrmnanda  non  cen(c-  fr  f4rf<»f  cJ*  emtlunientc  qutd  ex  f^Sh- 

xm<:&Tdia3Lar^.U.ff.ti€iuredelil;.8caim  ne  v*l  nMfji^oM  HU  fmit  (mfitm 

ordinariapaenatnflieicur,eztxaor(lii]ada&  tm, 

locus  effc  non  pocot  In  hoc  vefoipcD  quamor  contkann^ 

Vt  caceantquod  regubriter  non  foleac  tur  incommoda  eius ,  qui  a  iurati  recc- 

quisdupliciobidemdclickumafficigo  ditttanfadlione.  lubct  enim  conffitutio 

tuLfAn£tw^.ff.d«poenii.  cum ,  qui  contra  tranlkhonem  vcncnt 

I^eclinidaicendarqutcquaradctrBhqn^  jiifiHnkiiocnisadionenianutttic,qpim 

niiones  poftcrioris  opinionis  :  ad^pri-  de  re  lidgio(a  habuit ;  poenam ,  Ct  contta 

mam  quippe  refpondcndum  ccnfeo,  ex-  (accrct ,  promi(Tam  pendcrc.  Et  deniq;:. 

adioncm  unprobi  fcenons  in  ileliiona-  commodum ,  li  quod  corpit  ex  ea  cranlsu- 

r^ii^  iAfirft^  nnn  itMii^^Be^nafip^gttiMw  AioiwteftitiieieiQ^Kjcaihiincq|inffla: 


i^pg.d.li.^.\.  cumeiTcvoIunt  Irapp.-  Qu. »«; 

r  JiA  fecundum  refpondeiur  contem-       Sedvtrum  ipfo  mrc  an  vcro'  VectatMU  ^j^^^ 

piSftk  &  violationem  legum  cxtraocdi-  demumiudias  infamis  liac   dubio  non  ff^r' 

pcena  cocrceri  &  vindicati ,  cnm  «aec  Etcnira  Ht^o  Donelius  in  exph-  ^^^^^ 


nulla  pouia  certa&  ordinaria  cft  a  legc    OKCi£^i. ftatuit,ipioiin:eetiam nondum  ^^^^ 

conllitura(Sc  fincica:  acquihoc  cafu  no-    condemnaruminfamianocari,quitranf-  " 


flro  pocna  improbi  fcenocis  ellccna  6c    a£tionemnuratam  violauerit.  Idqiiehac  ,  . 
definia  ki^  it^itkCJkBkfdiiM»^  mkm obdnete eoMxatttpod  «wcnn-  ^'^^^^ 
ftm.   "  —  — 


qtie  nnlhimeft 'iudidum ,  nuUieftii6tio, 

Ad  ccrrium  refponderur  illud  cunc  ibi  quoque  nnlla  pofRt  cflc  condcmna-  tJI^ 

locumiiabere  ,  quando  aiias  delidum  tio,nulIafencentia:Conih'cudovero  ^ 

iiianetecimpimitiiiiLficxcraordUnamp«s  4*»  deneget  «dionem,  pfoliSbiearqnefU 

nanon  irrog^retue:  aBqoihoc  inpropo-  lum  dle  indicium  \  iddrco  etiam  pro' 

ficocc(lar,hqiiidempoen.i  infami.T, qna:  hibcrc  intelligatur  fcnrcnciam  fcrri  in 

vtique  gtauimniacftyfaeauSuUnprobum  cum,  qui  aiuraca  difcclleric  craniadlio- 

£unicur..  ne  :  ac  confequencer  nolic  ipiiim  (en^ 

Poftcenu» infinii«ttlMriiioett  ei,qtn  tentiaiiidicis  &ooadenuiatioiio.fieDtn^- 

maior  i^.  annis  k  iunu  txahia^ione,  famem. 

qium  fponce&anoinine  OoaAusini^»       Quam  fentenciam  mulri  prqccrcaam- 

tcmere  rccediu  pledtuiKur  Dd.  eamquc  fcquirur  eciara  i 

CkiiciimhbceftiniS4i.€:d^/Mi^.-  Anceruoflei  kthcflir 
inqiuAxcadius  &:.Honorius  przfedt.-     Egoveroiquod  bbna  iS&nmirvfma': 

Prarcorio  Rufino  in  ha:c  verba  refcri-  dLxerim,fentenriamhant:  ncc  probare, 

bunc :  ^      nuior  MMk  f^kui  qniqiu  nec  laudate  poilum ,  tum  quu  Impp.  in 

tdiurfitt ^iAnv/  tna^!iKmmmi§t»gM'  ^lZ^i.  vcancnrvethoiKm  pr«fends ,  icd 

ti  imperio ^  fed  Ubero  drbitrio  &  v^bmtiitt-  fiuun tcmpons :  mtetmi  'vaapSun%m0if- 

(«nfe3as,putauerittffeveniendum,ytltntcr-  nm,  nonNOTATVR  :  ram  edam 

felLmdi  iudisem  velfitppbcMrM  prmdpi/m,  quia  cum  nc  ob  pubiica  ,  quantumuis 

feinmimpltmh  ffmiijpiiemmaemimuea-  atrociilima  ddi^ ,  reus  ipU)  inre  infa- 

to Dei  omnipqtmtk ntmm > mmlhm fiB*  am  nocecnr ;  &A 'condemnacione  de» 

dduerir.  non  felum  notetur  mfamid ,  verum^  mum  (ecnia  Li4f.de bii  qmmtMifamia,\c^ 

9timi4&itiis,$tiiMmrtmgdiami,^  nfimile  non  cil  Impcntocei^in  ^ 
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nium,  qui  a  tia/a^one  iurata  diCccC- 
(crit  t  ipib  iuxc  in&mia  nocari  voluide. 

NonrefiagacurracioDonelli:  none- 
«im  icquicur ,  a<fHo  dencgatur  ci ,  quik 
iurata  diTcelleric  traniadhone ,  ergo  iudi- 
ciumaduer(as  eum  prohibecur,necUi 
ipfumiententiafcrri  potcfi::  quaiiquain 
enim  ipie  qtii  iuratum  violauic  ccaladtio- 
nem,  a^one  priuecur :  aducriario  ca- 
mcn  eius  adlio  aducrfus  ipfumnondc- 
negatur:  ponimuscnimadkoremkiura- 
ta  tranfadhone  reccIElIc :  rco  vtiquc  ad- 
oerfus  iplum ,  tum  prxlcriptis  verbis  a- 
dtio  dabitur,  tum  etiam  datorum  reperi- 
eio :  cumenim  hxadiones  ex  non  iurata 
tranladrionc  competant  iS.Lsj.  Cde  trSf- 
mH.  rario  profedo  nulla  eft ,  cur  ex  iuraca 
trala<5bone  e^dcm  adiones  dencgari  de- 
beanc.  Quod  fi  veco  reus  violaucrit  iura- 
tam  tranla<£l:ionem,adlori  iridem  tum  ex 
traniattionis  placito  dabitur  pcaelcripris 
vcrbis  adio ,  cum  adtio  prior,  C\  non  ruc- 
rit  Aquiliana  ftipulacione  fubbta.  FaU 
(um proinde  eft,  quod pro  vcro  & con* 
ccllb  Doncllus  allumic ,  iudidum  de 
co ,  quod  contra  iuratam  tranfidboncm 
altcr  traiifigcncium  vencric,  infticui  pro- 
hibct  i ,  nec  fciitenciam  iudids  in/equi 
pofle. 

Illud  obfcniandum  eft  ,  qaodplanc 
(pcciale  fit  in  propofito  caiu^  quod  pcie- 
rans  notatur  infamia ,  quoniain  iurc  c6- 
muni  non  noratur ,  qui  pcierat :  nihil  li- 
quidetalcin^didtodein^mibus,  quod 
extat  b  leg.  i.ff.dthkqm  mr.  tnfm.  neque 
aliisin  lods  aduerfus  periuria  conftitu- 
cum  legitur.  Quinimo  in  L2,CJirtb.crt. 
d$t.  fcriptum  cft ,  comemptam  rcHgionc 
iurifiurandi ,  iarisDeum  vltoremhabe- 
re,  quoiignificatur  pcrinrijpocnam  non 
aliam  cde  iure  duiU ,  quam  vlrionera  di- 
uinam.  Donellus  &  Alciatas  tn  i,£^i.cur 
autemhocioco  tam  grauis  inpeieran— 
tcm  conftituanir  pccna,  rarioeft,qu«d 
non  iblum  iurifiurandi  violccurrclieioi 
ied  edam  tcaoiadioj  quam  fkuoccoin- 


fkuik   Thesi^  V.  f7f 

mendaram  licium  non  reuocari,  fcd  prz 
cxceris  conuenrionibus  reUgioiecuilo- 
diri  &  (cruari  icges  volunt. 

Controuerhim  .\utcm  eft  de  conftitu-  Qu: 
rionc<i./l^;.  vcruiilaadfcsminas  porrigc-  An  dijpt^ 
da,  an  vcro  ad  malculos  ccftringcnda  iiiffitioL  41. 

Etquodadmulicres  conftiturioifta/.  C.ienaf 
^ACXtcndi  non  debcat,  nec  fQemina,a  iu-  ^Jocum 
ratatranfadrionerccedens,  fuperiorain-  hsheat  m' 
commoda  &  pccnas  fuftineat,  mulri  c  vc-  ftemuut 
oeribus  ftatucrunt ,  &  inter  hos  cciam 
Purpurat.&  FulgoC  quibus  5<:  AiGiatus- 
cx  pane  ailcnatur  dum  ^i\ntidtR.leg.4i. 
quoadiuramenriobfcruarioncm,  perri- 
nerequidemadmuliere,  quoad  odium< 
vtro  irrarioiiabiJcamiflionis  proprieta>> 
□s  &  commodi,{ecus  eile. 

Rationcs  &  fiindamenta  quibus  hze 
inninturientenria  fiintifta.  i.  Quiavcr- 
bumSI  QVlSinrigoreiftoiurispofi- 
tiui  non  comprchendit  faminam  leg.  u 
^tqutties.  f.dtventr.  in  poff.mittend.  cum 
&  alias  in  odiofis ,  8c  poenalibus  fexus 
raaiculinus  foeraineum  non  comprc— 
liendar  :  vr  communis  habcc  interpre- 
tum  &  Dodkorum  fentcria.  Proinde  ncc 
in^iil^j.verbumiftudSI  QVISvcru- 
que  iexum  compie£Htur.  1.  MuUcr  h. 
dolo pnfiimpto exculatur  leg.t.^.vltirtK 
ff.deedeni.  M<\\\idiil.leg.  ^/.dolum  in  eo^ 
qui  reccdit  a  iuraca  tran(a<fbonc,prx(up- 
ponit  ac  prziumit.  Igitur  dilpoiitio  di9. 
leg.4-1'  ad  muliercm  nonpertinct,  pras- 
tcreaiuris  ignorantia  exculat  a  dolo/f^. 
fed  fi  lege»  ^.fctre  autem.  ff.de pettt.  htred, 
leg.  fi  quit  in  grdui  §.  fi  quit  ignoratu.  ff.  ad 
SjflUn.  MuUer  autepraruimitur  iura  igno- 
rarc  leg.  ReguU.y.Digefi.de  iur.&faH.tgnofi 
Igicur  cxcuiatur  muUer,  ctiam  in  propo- 
nco,^  dolo  obiurisignoranriam. 

3.  Deniquc  muUer  proptcr  (exus  1  m- 
bedlUtatem  &  fr:^ilicatcm  plcrumque 
minus  punitur  quam  vir ,  L  facrileg^.ff.  ad 
L  luL  ptcutatiu.  Igicur  eciam  cx  pra:fen- 
ri  deUdlo  miuus  quam  vir  punire  de- 
bec- 

Cccc  }  C«tc- 
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Caienmoontramm  (enccncia>quod  flolo ,  oinfmim  homimmL&  geotnim ' 

.  mnllf  quoque  fub  difpofitionc  diH.  L  4.1.  cocdibus  infcriptum  eft ,  quodquelufti- 

comprdiedacuc,  veciocenuictucioccmt  niano  tdle ,  nacura  oiiuiiajuumaliado- 

.  cflc  iudaco.  9m  p: .  inJ}ttmm.MtmtiihiKfts:&€mt4f 

I.  .Qgkfmpcmmcineair^^.  vlimr  mulco  veco  mindtiadcdinni^hinc  cnm>i 

•  vedbo.^jfnv :  noc  aucem  verbum  cam  alias  niflico.s  iuris  ignoranda  excuiec^ 

ma/culos,  quam&cminasc»mplc6ticur  dolo  :  luns  umcn  naturalis  i^cMancift^.), 

Ug.  t..Dig^  it  Vtth.  gtgru^.  £c  quan-  eos  non  cxcuiat ,  vc  cxpcedc  landoim-? 

qnamhoc  ui  pa:nalilMs.Acodioustt>  ^ikm4.^mm^lSmmmstnS^iauA* 

'.lcre  viilgO  pOKrar.*  cnmodiaCCAna-  mmsfMhttur,  aim  mtturaH  ratiene  hom 

gi ,  fauores  vcro  ampliari  conucniar:  ner  huttifmodt  perfonts  pribeMur.  C.  dei» 

(Buominus .  camen  hoc  admiccacur ,  ob-  im  vsund.  lam  vero  conftac  quod  pa^ 

JbKfiEpccfius  texros  vxl^if*        dv  ouftodifc  &  uuamcmsi&roiceific  iuns 

'.  mifaam.  Cum  enim  pcmoc  cmulcc*  naturalis  4iSL  J|f .  <.  4nfA  u§. : 

vcSI  OyiS  albumprsetoris  doloma-  dtconfiititt.fntmiil^nnhuim  ignocan- 

k>  cocrupiljlet ,  pa:na  500.  aureorum  ciauoncxcuik. 
TmubSaretur,  dtd.  Iti.  y.  ftiitc.  Vlpianus      Adcectium  xe({foiiddiirVin  ddidiy 

koc  vecbiim.SI      IS  ipi incerpreca»  |»s(ectimiis,  qux  curansciinliacdiltvi 

cur,  vt  vtrumquc  Icxum  complc<^amr:  noiurcpugnanr,  fa  mina  x«.]ua!iacpari  ' 

Serui  quoqut  &  fiU/fdVuL  inquicns ,  .m-  ccn fu  cum  \  iris  lubetar ,  vt  lupra  dtjp.  ^  ■  ** 

. edi&t  lontmentur.  ^ed  vtrurnqite  fexnm  tb^t  i.  oftcnfum fiiic ;ac|ico^de  niU  lege 

/MflfrMffptewA^.  Videqacdchacce  aliquamBlicnespfeftmmicmitiiWfiaB-' 

proUxe  diiimus  uipm  djjpi^    tk^  1»  nc  didbca ,  eadcra^  quaavicis ,  foen:^is 

jSr.C  quoqueirro[njridebet:  prxfcrtnntunca 

1.  fofiiper  ceKi  & cxpedici  iuiis cft,  c^adc  caiiciii.in  tbmiius.qua; in maicu», 

yodmnhemScgcnlrniriniis^qqgre'  htelNineomciotfiTriaiprQpfiijicoaQ^de- 

pngniriiifiiUMWI'  A     deinimvttMid.  ccnegadkiooLpQtBft. 

-«Cnon&Qlve  pfomilla  ac  padVaconuc-       V::uinporropa:u  d. !.  4'.  in  HcrcJc  Qu.  ^^». 

Ql,iiifiurandamvioIarercpugnatiunna-  quoquciuratotraniigcntisobcincac,(ic,.>iii  ftaut 

qiCK Uff.de f4&.  Li.ff.it tnifiit^fedm.  Igi-  vf  hcredi    crania^neiunnafdefim^  il^utk 

tncigpiorancia  horum  mulierqonexcu-  recedeoii,  jfomJ.  L  41.  iJiftig^  dtihcai^ jKi/Ma. 

fitor: quibus  itaponderatis  iion erit dif-  valde  coniroiierfum  eft.cxtitcrunt quip-  redem iU' 

fidle  ad.acgu^enta  &c  fundamc9Cil.4ii-  pe pliuimic  v;etcribus,non  concemnen-  r4tetr£f' 

(cnciendumrcfpoudere.  d«attcqricaci«.vii7j  qui  ibtuerciiondu- 

Nmiadprimum«(pofi4eciff»fi;mi^  lliiMlW^lli;iedm».4uoque  prxdi^ 

do ,  fenim  maicutinam  ^  verbum  SI  gispcvnateneri/i^dfi^MAviHlNMIMI^^ 

Q^IS  inodiofisquoque&rpocnalibus  adionc  refilicrir. 
&Bmininu  (exum  compcel\eudcre  d,  /.  7.      i.  -Quuiiere6  non  modoin  (^ommo» 

dipcdmimmplurimisiaRsoollriani^  dtfiiemcdefimAi,  (edinonmedan^ 
«culis  deterior  Ht  conditio f<rininaca.qaf,^  tiUta<xitamo6i^ijimeiH4fietiiUirJJktr^^ 
nuCcalomm  Lp.ff.de jftdtuhtiminiim.         *  tmieVerb.  &i^ific.l.fi duo.ff.de 4Cqiih.ber9' 

Adlccundumrelpondccur,  ignpcao-  4r«tf«hAtquiiiocincommodum&onus 

dam  iuris  qaihs  mulierem  cxcu^e  4  n(mleac«ft,vtcraaJ(aj^iHPascatur,^ 

dolo  prfe(umpco,  d.Lf.  itiw.&ft^g^.  fi  nop aceacuc^  pqen^if  t 

dl^i.^.v/rim.  (/r;i/r»y.  nonctijmignora-  Ipcum  habesnc:  (equicm  icpoMt  in%|^. 
d^iuns,nacuralisj;quod,dMcoceApo-        *rrrffT"T^T"rfaMfe'  1 
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i.  Quotics  oblieatio prindpalis tra-  queoncFa&irKoramodaperfiMisIia : ar- 

fit  ad  fucceilbrem  &  ncrc<iGm  y tocics>ac-  qui  poona  periuhj  in  dtS.  L  4L  deacta  il- 

ctflbru  cHioque  obUgatibtxanfitt  (oktt  & ,  qui  ^cnnfiidjone  icuatsiteceflcrinr; 

«i)lliob]ig(Kio  piim^palis  in  hcredcm  cft  perfbnalc  inconutMxinni ,  vtmodo 

trannt,  quod  expeditum  ed,  Sc  dubio  oflenlumRiit^hocitaqucinoonunodnm 

carct*  I^cui  obligacio  quoque  ex  iura-  ad  hecedcm  non  traniit« 

neitto  4cfiendcn>»  Cimiuam  Drindp».  Adlecandmn  refpondeo,acce(Ibmm 

lU  obUgadonis  acccBbria ,  in  lieKdeni  obliEationc  m  ad  heredem  tranfire,  cum 

iranfibit..  trannt  obHgano  j>nncipalis ,  qii.indo  fa- 

3.  Accedit quod  cum  hcrcs  pro  vna  licct  eadcm rano  eftprncipalis  dc acccf^ 

^cHbnahabeacur  cum  defiindo  £/^iir  ibtiaeobUgacionis,nonvcro>quandoil- 

Mttm.  iddmfiauexiciiatik^tiBniadione  hmmcuiacft  diuerla ,  vt  in  propoficof 

^lata  tcncbarur  dcfundus,  itaquoque  nam  pdndpalis  obligario  quoad  cffcflS 

iicredem  &:  fucceflbrem  teneri  jcquum  periurij  cft  rcalis ,  acceirona  vcro  obhga- 

•ft.  Hinc  etiam  iuiiurandum,  ade-  tiocftperibnahs:rcahaautemmcatcanC^ 

iie|K>flbi(«dlicMdcs$pfKlbna]iB¥ex«  ' 

apcn^'  fiiflbiiMC  in  JMMft  ^Jl  iioniteinb 

«f/. /.  Ad  pofttcrmim  rcfpondco  cx  iuta» 

£x  his  proinde  dicendti  vidctur,quod  menio  quidem ,  tanqMam  cx  quaii  con« 

•c  ioiaia  CBmfidionenoB«mt  obll*  aaftB-dreonneniiMie ,  obHgarilkanD» 

getur heresatqaeipfe  dciiindus,  ScGl^  demsiediionid  periurij  poenam:liaAe- 

tcan&dlione  rcccfTent ,  irjcidat  in  pasnas  nus  enim.vr  oftcnfiim  Aiit ,  iuramcnrum 

in  Ug.  41.  Cde^ratifitU-  dchnicas .  Sed his  perfonale eft ,  ncc  pecibauivobiig^ he- 

argumencis  &•  fundamentis  nihil  mo-  redis&fiicceUbris. 

castintrepide  adhuc  ftatuendum  puco  IUt»pcojndefit(cni!entia*  flBlc1ienct& 

i.L4i'^  hetedcm acaii(igennsiioiM3B-  poenas 4.1^4*'  adiucceflbres  &: hcrccics^ 

tcndendam.  iuratam  rranittgboncm  inounos,  no» 

Qapniamiurameatum,quoadperiu-  pcrtinere.- 

li)  cBraaiii,  cft  pcdbnal^nimam  ipfi^  Sequins  vc  ^idciiifOtMAim  difpofi^  ^^Jl  e 

iniantis  obU^^ ^  pnMnde  cum  heres  tio £fUi^  advniacifiiatempctonear?  Andtffi^fi < 

Bon  fcruat  iuramcntum  defuiw^ki,  in  Er  quanquam  fint  qut  affirmatiuam /e- '''^M*^ 

|)cc)urium  non  incidit,  r>cc  pcenam pcr-  c^ui  non  dubitcnt :  mihi  lanicn  Ionge«»< 

nu^  &ftinet.  Adde ^quod paxaScmm'  noFilloniATUeravlcncent ia , guiftiinJy^, 

kficio  defimAi  ad  hcredem  n6tsan&ac  unt ,  in  vniuerficatedUl^  diCporiaonem 

Ijg.  dt  R.  lur.  dcficere ,  ira  vt  fi  iuratam  tranfaclionem 

Ad  contrariz  opinioniG  fundanKnta,  inierit ,  ad  eam  quidemieruadam  icnca- 

eYhachypothefi,  qux vtique vcrifliina,  nir>noi>tamcr»contratlkmvenienfip^ 

iieneftdifficileceipondere.  nis^^MicfinitiSjCencatac; 

Adprimum,  cum  dicitur  hcredem  |.          hxc/rx  ^/.locum  habet  in 

in  vniueria.  dcfundti  oncra  &  incom-  TrMOttAutxiizx-.Stquis  ni.iiorMnnkviimti- 

moda  ruccede&e,  reipondeo  vcrum  id  fmquit  aiuiu  Impcratores,  iu  mmoic 

ede  de  oncribns  &  incommodis  tealir  aoicm  vi^^  <|uinque  annisnon  obd» 

Ims » non  cdani. de  oneribus  perfonali-  net » -n  mox 'dicetur :  atqui  vtnuecfitas 

biis :  ficut  enimbeneficia  pcrlbnaliaad  comparatur  minori  /.  4.  c.lxquAmCimf. 

iKredcs  non  tranfcunt ,  icd  cum  dcfiin-  niai9rJ^i.ff.€9d.l.3.  Cdt  oireReiftAbcM^S, 

4binociuDnic&exanpuatur}ia^^o-  dki;^yr&RcipjibliGipfoiiidcfcvnina& 
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tos  non  rufVinct  posnas.  diS  l.4.L ctiarafik  nlis  pro  rariotie  (ubiefta;  maicriac  ac- 

uuauujjiladiouercriliccu.  dpi,  opUcah  iScjccllrmgi,  velexcendi 

a.        cnm  vninetfitas  dUqnofl  fi-  ;felet.  Gam  ^ptur  in  propofiu»  cafii  r- 

dbimcorpus  Cvc,  iuris  intelledureprx-  niaer(icacis  racio  &:  condicio  non  ad— 

fcncatum ;  idcirco  alligari  peruuio  aoa  jnitcac  cxccn£onem  diS.  Ug.  41.  Proinde 

poce{lAlciac4<i<££4'-n<'7*        *  di(poiicio  ilia ,  quancumuis  gcnerali— 

5.  Ptriiiriupropccrqaodafiinetpa»-  %iisveilMscoiicepcaadeaiDenendinoB. 

>iue^^.inflignciirUgttiplttnaninia^  debec 

vniuerfitas  auccm^quacenus  vniucrfitas,  Cui  accedit,quod  Impcratoresno  ab- 

non  lubet  aninianijvnde  nec  exconunu*  iblucc  dicit>n  quis  aduerfus  pa£bi&:  crd(^ 

nicaci  pocefl:  (opJimMaJefitumkvc^  a6tion^  iucacas  venecic  fieriperiuru 

mmit4UwmB.4.  Sedn0iiiiii«Sml^eipiefleaddft,fiqait 

4.  Poftremo  ira  infert  Fachineus:  M  AIOR  viginii  qiiin<|pc  annis  :  iam 

auttranGi6ho(a£kacftperprocuratorem  verovniuerfitasnon  maiori  fed  minod 

yniuerfitatis ;  aut  per  ipfosraec  homiocs  viginci  quinque  annis  comparatur ,  vc  o- 

•vniuerfinns :  vaoqtie  attteiii  cafitftaA  Jbenfnm edAd vninetfitaicm  igitur  poD- 

-ccnfeturtraladtioiurattnominctammi-  nacrfi^/jionpetunebunL 

.norum ,  quam  maiorum.  Cum  vniuerfi-  Huic  qu.-cftioni  afEnis  eft  ifta>  qua:  de  QtL  ^t. 

-ps  conftet  non  folum  maionbus,  fcd  et-  M I N  O  R  JE  viginti  quinque  annis  mo-  An  di(p9- 

jam minoribctsatqiiiminoiesnoncom*  voriltdecj  vtnun vidciiccc aiuraca ttzxiC-fote L  4/. 

fidienditconfticttrio iS^Set.Ug.^. Er-  «Aione.mmor25.  annisreoedensinpiflD-C.A^r^' 

go  non  vniuerfitatcm ,  quia  vt  di6hun  Dis,d.L4i.  cxprcflas,inddat/Hocenim  ^.pem- 

.dl,  vniucrlicas  conftatitara  jmaioribos  cxpcditu  pcr  omnia non  viderur.etcmm  ntdt  *d 

^damminoribas.  fiintquiaffirmariuamcucancur.  mamisf 

£xhisproindecondudcndam,quod  x.  C^aniiiioreSj^|niinc«iecttttclec6^ 

vniuerfitas ex  iurara  rranladione violaca  tra vcdirionemjdi«Bwe  contraif^unihil 

nontcneaturadeas  pa-nas.auaciniti:-^/.  fiiduros^comparanrarcum  maiorib',ita 

definiuncur ,  quod  tamen  Alciams  faUe-  vc  non  mmus  muiorum  quam  maiorum 

fcenftiMat  in  coilcgio  maio»m  aj.  an-  iiitamemam,  fuper  contra^hbus  fuis  no 

norum ,  vcluri  coUeg^oDodomm,  qtti  retia^dis ,  inuiolabiliccr  cuftodiri  dc- 

omnes  iuxacincac^ucvniu^cfi  comnuie-  Iwac,  Authfacram.puberu.c.fid1mfve4U. 

«'^ctint.  2.  Qupdapcrrifitiuris.minoribusin 

NQfl<»bAitaiifem«gum&iun,quod  ddi^s  non  iubiicniri,  ieg.fi  ex  caujit  $- 

-tontn  fincentiam  noftram  .opponi  fo-  HmicvidmdMm,f4emiim,&m.tibCtdfi 

let ,  quod  nempe  illis  vcrbis ,  fiquit,  qui-  4rf«fr/«rrff/(fl»fr.Contrariaopinio,qvum 

>us  diS.L^i-  vtuur ,  vmucrfitas  quoque  dcfendit poft  Donellum  Petr '  GilcJcen* 

^ncinetturirj.  HtbiLff.  adiLuedoH.iMnS.  ixidL^t.  nis  fiindamcjms  niucur. 

ieg,i.ff.eod.&LltmpniNri$m».Ui.'Erg§  i.  Quod /.>#/.  nominadm&infi>ede 

fcundumff. ex quihm cauf.maier.  quoniara  fit fcripta de maioribus ij.annis ;atvef* 

vniuerlirasperfonqviccmfuftinecAJIas-  malehoc,&rriiftra,acfincrarionc,  fiU 

tto.ff.^fideiuffonk.  dcm  eftquoque  in  minoribus:  ncc  enini 

Rerp.NamgeneiaKcasverbofBmex.  dippotdl,  /:(wiw^i.fiiilfeccfcripcamac 

tcnhonem  rcapit  ad  habilc  &idQneom  iwcommodatam  &  cetcvn  con&ltario. 

fubieifhim :  cnm  ralia  fint  nridicaraqua-  nem  &:fa(fH  fpedem  ImpeiXt;  pC0IMifi> 

ha Dcrmittitur  clle  a  fuis  lubiectis :  vnde  tam ,  qiix  de  maiore  ly.  annis  contxpta 

vn%atam  cft  trinim  iUod.ocariogcnc-  fUcrit.  Quando<^cm, vccxmfcripao^ 
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•j  iw  legis  rdacct,  (cripta.eft  non  ad  confii-      Affirmatiiu  vidctur,  prima  rrote,araf. 

'lencempnuatumi  ied  adRufiaumpn-  plcdendaiidqifeiequcntesobcauias. 
leftiimpnetoao.  i*  QukveriiiimpadigeneRdeeft,e^ 

.  2.  ^od  ecfi  d.bit4k  qoandotgffttr   "^nes  conuendonei  omnefque  contra- 

.  adbbienianoncm  iuramenri  &promi(l  tkus  llio  ambitu  compleclcs  l.j-^-i  f  pro 
fiooisfa^)^orabilisntjtamenquoad  /0^/0.  &  oftendunus  iuprapacb  vcrbum 
pcenam  fic  odio£i :  ac  vero  odioia}  ad  co-  idem  denotarc ,  quodconuentionis  no- 
Mqaennain  non  crahannir » (ed  reftrin-  meiii  vt  quemadmodum  appeUacio  con- 
gpncur  potius  rap.  Qdia,  de  Keg.  lur.  tnftxt.  ucntionis  omncs  comp!e(5iitur  contra- 
maximecLnnno  appareat  mcntcmfiiin-  dlus,  ita  quoqucnomen  pafti.  in  dtjpu- 
ie  Legiikcons,  quod  legem  ad  perfbnas,  r^ir.  d« fdH.  tlnfi  lit.A.  Acqu  1  ^/i/.  /  4'.  non 
Ydcaa&fitnileamendiVoliieri^vchlic  >mododeiuiacucxacila6tionibus,  fedde 
«eo>  quod.de. maiore  nominarim  Im-  pa^s  quoq,iurarisconcepcaeft»in  verb. 

Eeratorcs  ftribunt ,  admodum  probabi-  fi  quk  nuior  vigmti  quinque  annit  aduer/iu 
sconie^uraiumatur,  quoddiuerrum  PACTAvel  i  RAiiSACT lONES  &c. 
Inminocibaslmpecatoceirftaninimvo-  Quace-adxxmtxadhis.eciam ,  qui  padi 
]uerinc.EcIuecopinio  veraefti  ;nomine  continemurjdiipoiitloifia^l^'* 

Ad contrarix  opinionijsaigianientai-  porrigi  dcbct :  quicquid  ciutn  cle gnie« 
JEa^efpondcndum.  re  padli  prxdicacur  ,  idcm  quoque  d^ 

•  M|Ldprimum  reipond.  Ecfiin  Antbent.  finguUs  padi  ipecicbus  pra:dicari  de« 
jS^Amm^tpiAemKtOjSAdmfitvenibtiO'  bec. 

Hem,  comparcnturcam  maioribus  mi-  2.  Quia  ccrti  iuris  cft  ,  qnod  lcj;cs 
«orcsilli,  qui  iuraueruntfecontravcn-  pccnalcs  plemorcm  inccrprcrationcni 
.  ditioncm  aliumque  cocra^m nil  com-  recipunt,  ii  Luuicncior  racio  lut^ragctur: 
^lnilliiioSftamen ineo»compaxarifiitem,  ^.fedquta ttMtura,  qua. fuit prima  caufdhent» 
jquod eKigyarab illis ,  vcpaticer fid£da>  fit.gmitMvfihHifcud.nxx\\\r\z  (\  inccr cas- 
tam , quam  iureiurando  nrmamnt,  icr-  demper&nas  hat  talis  produdio  Nico- 
uent  \  non  etiam  ii  quid  conira  fecerinC)  iaus  Euerhard.  in  Toptc.  ioc.  4  ratme  Ugu 
^^^ibuspaenisfiibiicianciix;  .'jagirJMmiL     Idque  poriffimuni  proce- 

■  c^iPllii&cundum  reipond. AHndeft  fub-  dic»'.fipJenior figniiiaino  ctiam  iiunccv 
tienire ,  id  eil ,  etficere  ne  noccat  id ,  in  rum  complcdii  polfit  It^.iufta  Lhbererttm. 
quotencaris  iureciuili.  Etaliudpocnam  ff.de  Verb.  Signijic,  quocirca &  dcfinitio 

•  ^nftacucre:hancaduerruspcierancem  .&di^firiopoBnalisdlKA.ii#/.adconcra- 
non  flacaere  lfl>etcun  eft.  ^u»!  aucem  Aasquofiiisiuracos  porrigidebec 
femel  minor  contraxerit ,  lioc  aduer--      j.  Et  vt  maxirac  in  primis  diQ.  L  4I. 
ius  iufincandum  illi  remiccere  npa  U-  vcrbis  fundamenttun  iiuius  fententio: 
.cec.  -  confticuinon  poilec :  m  iequentibusta- 

0^9,     Cam  ponmdiA<£4fcde  tianfiiAio-  tneneittfilanieg^verbisoim 

nibus  &  pacl:is  difertefitconccpta,  qux-  bilirividecur,  d[umaic»iUaincommoda 
titdJ.41.' dio  haut  ignobilis  moueri  folct  a  iuris  illisdeputari,^«/oi/fW«r4r4^4(7iittr<»ff« 
M Utrd»  noiki  incerpceribus:  vtni m  ad  C  O  N -  feru4uertnty& rttrfum quinommsuojirafla- 
4»i«fiC>'TRACTYS  iatatos  porri^i  debcac  wuitiferenres/!dmemprincipm»»e»i^km4' 
Hfefi^  •pegdi&ae  /..^/.difpofirio,ita  vt  ifquis  a  !u-  tmemnutArum  iurauetint  ejfecemtmtitadf, 
'laio  contradlu  recclTcric  ob  pcrmriam   in  quibus  nulLi  cranfathonis  fitmcnrio, 
quadniplicem  pcEnam,iiU/i  ^Uanatam  fed  gencrale  nomcn paSttum , placittrum 
,  &pczhmtam,incurrat/  |«£t«Mi»»propoiucuc,vcinceil^ce.iiuSw 
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ipfiis  lcf;mul.itorcs  voliulle  copledihis 
vcrbib,  ncUuai  pacb,(edccuiu  criiidtio- , 
iKs  &  dctndc  cciam  connafttts. 

4^  Iiilupci  abluvJumviJctur  quod  '1- 
]jt;<\ni  yiliib>  dclMU|Uunt,vclun  <\u\  oblig.i- 
tfOKcui  cx  <^ua  ctiaiu  adio  lukkcuc,  uua- 
mctico  liutxef iin  non  obfenient  midod 
afficiancur,  qui  ii  in  padlaveltranf' 
awlK  n>.s,tju.T  huiulmodi  vim  non  hahec 
(^uidqium  commihllcnc  coutra  lc^cm 

j.  Dciuq-,  in  qno  obiir.cc  rariv^ clifpo- 
ficionis,ui  coiJcm  (.]uoquc  ipLi  obni-.cbit 
diipoilcio^act^ue  lacio  <^./l.f/.(qiueli£cell 
4|tUMlvcmens  coixniinacam  nan(a^tio- 
acmperiurus  cft)  in  concro.dibus  iur.itis 
non  minusobnncc.  Igicur  iS:  dilpoliua 
d.V.^funconcrachbus  obiuicbit. 

Proindeomnino  ftataendiimAdditttir 
dLl^Adifpontioncmdlegencralcm,  &: 
non  modo  ad  nud.i  pacta.ictralac"kioncs, 
ied  ad  omuc&  ctuiu  coatcoctus  lucacos 
pexrinere.- 

fic  tra  Bartolus.Ikddus,  FnIgoGnsinA 
ir.f/.  G  ilclceni  u  s /p.ilatuunt. 

Catcrum  .ib  horum  icntenciarecedc- 
fctrallalane  mihi  religio  e(k 

Nam^pihno  ceilance.raciCMiedilpon- 
tionis&iuris,cc  iEr  ojuoquc  &defiat  ui- 
ris  ditpoiiuo.  Au|u;  latio  ob  quani  m  d.  L 
<f/.;itiaui.ictiouc  iurj.C3  reccdeuti  pirua 
ittfamicvcdrcsetcisepceixibidennita; 
irroganair,ccfIac  manifcfle  in  controdi^ 
bus  iur.ins,  ccirari^itui&ie^s  illius^dc- 
tinitio&ciipoiino. 

Adampciorhincconftarepoccll^qiiod 
pcanxdtiile^u  qiudr0ge0m)frmu  concra 
iuracam  tra::l.ictioncni  vcnicnri  no  pro- 
ptereaiuiijgaucur ,  quiapcriuru&  cxiTiit: 
fiqaidem  penorii-nnllam  efleinreduilt 
conftitutam  paMum  Imperacor  cxprellc 
rcribirin  L2.  C.  de  Reb.  irediT.  Scii  idco  po- 
cius  ei  qu.ituor  illx  pocna:  infliguntur  , 
quianon  folum  pcriurus  cxttr,  (edeciam 
ganfiffioncm  fjidionemuc,  quialites 


DlSPVT  ATIOH  15  VIII. 

twulack.x&compoficaB  crant  (quasmi- 
nui&componi  publice  iuccrcil)  viola*. 
uic ,  ficcs  ibpicas-  9c  nan&dione  vcl  pa^. 
^onc  ftuitas  ,  atquc  compohcas  relu- 
fcitauit,  contraquain  iuadct  publicavti^ 
lu:is. 

Qtiftm  racionem  deficcte  i»  contiar 

dtibusaetcniquc  p.Ktionibus&couuc- 
tionibus,  qu.x  ad  colicndam  &  (opicdam 
hccm  iion  pcauicuc  >  piulquam  uiaiuic- 
ftumcft;. 

1.  Accedic  pr.Trterea,  quod  Ci  padU  ver-f 
bum  ^^cncr^liccr  in  d.i4i.  .icciperccur,  ica 
vc  hib  ic  quaiuis  conuentioncs  &  con- 
trawtus  coucincrcccum  cionlaclioui  uoti 
opponerenir  ,.(ed  Ibb  (e.iflam  quoque 
complc(f^crecur ,  qu;indoquidcm  cranC 
aitio  qiioquc  cft  pachim  ,  vt  prolixcid 
ollcnlum  luii  111  djputju.  de  trait/kcliont 
tbc/it.  bt.B.' Mqai  tranladio  3i  pa^ner 
in dicl. teg.^t.  q>ectc  diHinguicui , igitcr 
huic  lcquitur,  quod  vcrbuni  ;i4f7/ftri- 
ctc  ibi  accipiacur  pro  pado  dc  noa 
petendo»  quod  &  iplum  Ikes  finic 

qnc  compoAit,qucmadmodamccanuflr 

€do. 

3..  Etiaiicii  qtuicunquc  conucnno- 
nes  &connaidusvocabulo  /!«i<?/  Impcra* 
rores  inrcilcxilCnt  >  quod  opus  riullec. 
(jKcihcam  ficri  mencioucm  tr.inlacno- 
ni%i  Ht  cur  non  potins  icx     paiffo  «SL'  co.- 
u,jUioucjn  gcucrc  iuitlct  Ci)rcpta.'cuna- 
trantadUo  veta*  fic  concractus  &  oon^ 
uentio  :-  quia  ^tiur.traniadtioncm  ac*. 
curarekfiftlii.xcrimc  Impcrarn>:c.s  atra-il^ 
aidlioiijc,  hauc  obicurc.ligiuHcaruut,(e 
nondeqaouisfeutircpado»(cdde[KiAo 
tianikboni  fimibt.qooddcawfcfMi^  ^ 
dicirur. 

4.  Iiiiupcrcum</./.4[/.lubrubxicadc. 
cnn&Aioneppntanc,  conlequem  vide'' 

curcaiii  fccutidum  inlctipcioucm  iftam 
dc  crajiGdione ,  &  pado.liuic  fimili,  ic— 
cipiendam  cflc:  arubncafiquidcnititu- 
iorum  firmum  ac  bonuroducicurargif- 
mcntmn» 
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pcri-ftis  xn  violatorem  tranfridlionis  vcl 
pch  lkcucas>  eciam  h^c  iiabcatur,(juod 
is ,  qm  ccnitni  nmlaaicMiem  veljpodtio- 
nem  veneric ,  eaqiue  accepic  cemniete 
debeac.  Hxcautcmtranlaftionipotifli- 
mom  conuenire  ridetur.quq  lcmper  ali- 
qtio  daco  vel  recenco  ptocedit  leg.jS.Cjle 

Quanquam  hoc  argumencum  non 
adco  magni  cfTe  momenti  exiftimcm,  cii 
ciHciat ,  vt  nccpachun  de  non  pctcndo, 
quod  eratuitam  eft>  diipofido  ^SJ^^t, 
^mpTedbtvr. 

Non  obftantvero  qnicquam  (cntcn- 
tiaehuicargumencam  conciaiium  lupra 
adduda. 

Non  primum»  qaia  etfi  negtti  no  poC- 

/it.quin  vocula^4fliin  iurequandoque  i- 
ulatcacaputur,vteciam  concratlus  c6- 
prehendac :  hoc  tamen  in  loco  nd  tcag^ 
jiccaIiter,iedinipeciedepad^o,  quodeft 
dc  non  pctcdo,  inrelligi  debet,  jpptcr  ra- 
rioncs,modoanohis  addufta-i  :  maximc 
vcro  idciico.quiu  odurcllrujgi ,  fauores 
vcfo  amdiaridebent  of.  «IbL  A  R^.  Uar. 
infixt.  Fucaatemver£tmurinmatena& 
difpofitionemaxime  odio(a,  quavnici- 
demqi  propter  vnum  dchdhim  quadru- 
jtlexiiTogatur  p<Ena.-vt  taceam  quod  vnii 
CKiodque  prqdicatum,vt  &  ququis  di(jiou 
ucio  legis.fecudum  habilitacem  fubiedq 
macerix  accipi  &  incelligi  debeat. 

Ad  iecundum  refpoudeo  vtpcenalia, 
•anqnam  odii^  aUis  reftringi  iblenc  & 
coar6lari,iatdiicvelmaxime  id  acciderc 
qiundo  ratio  di/pofitionis  non  {uffraga- 
tur :  atc^u  i  hoc  loco  id  acciderc  cx  pr«di- 
Ats  perlpicunm  eft :  qnodenim  ratio  4,1 
41*  in  conctaAibu$  iuratis ,  locum  non 
inueniar,  luce  meridiana  clarius  cx  ratio- 
neprimanoftrae  opinionis  rcluccrecxi- 
ftlma 

Altertium  rc(pondeo,ecn  in  iequen- 
tibus  ac  poftrcm  i  s  rf/c7  /.  ^  / .  ver  bi  s  t  ran  la  - 
diboni^nuUaiucaKnciO}  ledpacUonu: 
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hajc  tamen  Aqitentia  iiati|ffccedencia 

dc  pado  dcnon-pctcndo  atq,tr.inridHo-  ' 
ne  intelljgi  dcbcrc ;  deindc  cacionemi- 
ftins  Ugk  qiudragefim*  pmui  non  fcrrci 
vcdepadoingenereinrelligancurlmpe- 
ratores ,  (ed  cam  pcirius  fujiicrc,  vt  lecu- 
dummenccm  Impcratorum  dc  paclo  in 
Ipecie  de  non  pccendo,allcgaca  vciba  ac- 
cipiamus ,  vt  quae  in  conctadibuf  icuatts 
obcincrc  no  pofHt ,  vthocdiluddeiupca 
demonftrarum  fuir. 

Ad  quanum  rclpodeo ,  cos  qui  a  trai^ 
afti<nieiucacavdpaSionc,  quoddcnon . 
petendo  dkitur»  recedunc,  longe  plut 
dchnquercquamillos,  qui  acontraftu 
iuiaco  lefilicrincicum  cranladio,  vt& 
padhim  de  non  petendo ,  longe  firmiora 
Unt>quamc5tradlus,vcquxad  litesmi»  , 
nucndas  &  fopicndas  pcrtincnr  ,  <tu.is 
mmui  &  finin  publice  mcertit  leg.fiurru. . 
C»i.  ie  trmjk&wn.  Ug.  tj.  C«d.  eod.  vnde 
traniafiio  ^m  rei  indicatx  habcre  Ug.  ■ 
lo,  Cod.de  trAnfiii.  Sc  eandcm  autonta- 
tem,  quam  iuiiurandum»  obctnercdi'. 
cicur. 

Ad  vlcimttm  refponfto  tx  pcaediftis 
patet,qi|oniam  ratio  diddt^ii^iudrdge- 

finuprtmt  non  confiftic  inpcriurio;  hoc 
iiquidem  poenam  nullam  iureauihiu-, 
bct»iedin  copoti*  latio  pofitaeft  >  quod 
nonmodoperiurium  commicc:.c,qui  2l 
tranfadlionc  &  p.idHonc  iiirata  rcfilir, 
fcd  iniupcr  etiam  liccs,  lcmci  ibpicas,  re- 
fufdcac,  quas  fepulcas  &  Ibpicasmane- 
re »  incereftpublicc,  quam  cationemin 
contradlibus  ittiatis  deficeic»  inpropdb-, 
bulocft. 

His  igicur  remocis  obflaculis ,  rclin-. 
quitur ,  quod  oonftitutio  in  d^.  leg.t4.C 

de  trMifii^.  ad  concracbus  cxccndi  non  dc-. 
bcat,  fed  camdctranlactionc&padtio-  . 
ne,  dc  qmbus  loquicur  inceUigi  opor-. 
teac 

Qg5>dde  ccanladionc  &  padione»Qii.  40. 

iuramcnto  confirmata,  in  pro-  And  fpofi 

ponitur ,  vcrum  dc  ea  quoq;  rranlacbouc  ti9  d.Ly, 
Dddd  a  &par 
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>  &  padionc  incelli^ndmn  Gt,  qaaquis       Quod  fi  vero  per  Bdein  humanam,« 
kutmfd  per  fidcm  Chriflianam,  BeyvvarenChrift-  aut  fidem  nobihtatis  ie  obhgarit,  aiunt,  > 
8k  &    Itchcn  trewen,  llruatc  pronuniCjdubio  diipplitionem  dtS.  leg.  41.  hoc  cafu  lo- 
trafaclto-  & fcrupulo non caret.  -  cum  non  habere.  Phmo,  QuudiTcr- 

mimgim    Ecqnidem  de  hac  qiueftionetres e»- -  te  DeLmendo.fiat  in  t6S^  t^,  41.  &  eo 
^nkper  tant  interpretum  opinioncs:  primo  e-  iaCtore  traiifadiones  confirmatas  eile 
fideChri.  nim  quidam  (latuuntindjftindc,  qucd   proponacur  ,  ab  liac  igitur  forma  pn- 
fiuitdfir-  a  traniactionc  vcl  padtionc  fidci  mccr-  kripta  rcccdi  aon  dcbeac  Ug.qui per  Ji-  • 
Mdfg frt' ppfmoneAtttat»9  recedens  iniaintano-  iwm ff.demmr:  Secondo, (>uttiniiec- 
«tftjr  t  tscar  caeteiilque  <fidf.  JI^.  4A  pcenis  fiib'^  pienKiane  pccnz  moUiaida;  ^nt ,  non 
iidarur  ,  non  minus  ntqne  is,  qni  iu-  exaiperandx  leg.  ^ prnfes ff.  de pceni» ,iw\A- 
cacam  vioiarit  traniadionem  auc  pa—  to  mtnosdura  cxpucauone  muandx /ir^. 
dionero  ,  Hue  fides .  hnmana  -  polid-  -  Cm  qtatbm.  ff.  Je  bh.  &:pofi_hum.  ittfik. 
ca ,  fiue  fides  Chriftiana-.inceipofica  .  Terrio ,  Quia  ttube&enduiu  fic  finele- 
fucrit.  gc  loqui:  nullaautera  conftttutione,nul- 

lit  hi  opinionis  iiiap  fundamencum  •  lalcgccxprcilumhocfi:,  quodintcrpo-:'- 
conftitUDnc.in  co>  quod  lutameucum  fiuohumanzfideicamiimpo(Ct«quan- 
corponde&fideipiat(bdo^pacipcoce-  cumfktamendcdigio/fidepttnaiiifis- - 
dant  cap.  ad  attres.  extr.qnod  met.  caufa.  rendatradctur. 

cap.perueuitinfinei de fideiHfforitus.Myn'      Ita  Alciatus  num.  4^.  Gilckenius >/«-  - 
lingcr oitferuat.  ly.  numer.  4..  vnde  cc-  tncr.  42.  tn  dtd.  L  41.  C.  de  tranfaQ.  Faciu- 
lam  in  Gimefii  Imperiali  cecepcum  et^  neuslifc-iLMHiiwvr/rri^. //.Couaccnuias  • 
ie  Mynfinger  &  GaiUus  i.  •f/Srn.  29.  te    /  part.  rMct^f^  f immMs^$*.i>  dt  pdt.  m  * 

ftAntur,  tt  tah'«;  fidci  inrerpofitio,  Bey  fext. 

Fiirmt.bentdir Adeiuhenebrenvndtreneth  Demquc  iunt '  nonnulli ,  qui  indi-  - 
iucamemoxquipolleat.'.  ftinde>negant.'di&oficionem  ifiA.^  .* 

Sicutigiturk  iurata  rranfadionerefi-  4^.:ad  cam  tranianionem  anc  paAior 
licns,pa;nasfu(liiit;t</. /..f/.dcfinitas,ita  nem  c(Tc  trahcndam  quac  tnterpofirio-  - 
quoquequi  acniniadu)ueiiuiuimodifi-.  ne  fidaiuent  firmata;  fme  inierpofi-  - 
ddincsipoficione.recedit,  iifildnniiiUi  tio  fidd  fimic  politica,  Be^  Fiir06^  - 
dabitnrpcenis;^  ebm^  adtr  Jekkeben  ehren  vnndtremB,  . 

Sccujido  ruin  qui  diftinguant ,  c|uod  §der  hey  rvahrem  Cbnfilicheut ^Uubcn. 
c«m  pronunciatio  Hdci  duphccm  ligni-'       Quje fcntencia &:miliij)iacct  .  quod 
ficacioncm  admittac ,  vt  hdcm  Chriili  eniraad  inrerpoficionem  ndei  humaiiae  ' 
veLEiiaa^dlicaffl  ^  drinde  edamiidem: '  actinet,iam  ucisoftenltini-eft,'qiiodifta-  • 
humanam  demonftcec ;  vt^rioriqui-  hoclocaEidcmoperartncqueat,quodiu- 
detn  cifii ,  fcihcct  quando  cxprcllc  fe  ramcntum:  quandoquidem  in  dtcl  lex-4'- 
oblkumcper  ChriilLmam  fidem  ,  vcl  exprcirc  reqiuncur ,  VT  muocaco  Dci  o- 
fikco^uiAa  Friangdtia  >  jcitm-lk  :ciaii&>^  mnipotennsnomine,eojau6koietcaik&-. 
^Uonft&lpaAiMiedttcedens  r  nonini-  diofiientfohdai.x^usefohnaptdcnpca  ' 

Euniatur-,  acficorporaUiuramcnto  ad  vngucmicruaridcbet  <fifl./.^/^^- 
ito ,  craniadtioncm  6c  padlioncm  iueem :  maxime  cum  hic  in  rc  odiola  vec- 
re  promifiHct :  atque  hadchus  fi-^-'  fanur.qusaliasfinittttnirrdliidionem  : 
deiinterpofirionem&  iuramcnturapa<  admittit. : 

ripanu.anibulare«iaJnncdLf^yi4li^4WI«i.<^  -  QuodadintcrpofitioncmfideiChn- 
eUdp^irMetut,'  ftiaux  atcincc ,  quanquam  ea  ibrcallis  - 

iur»'-- 
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De  Postvlando  et  Infamia  Thfsis  V.  jgj 
iikamciuo  xqiii^iollr-.quoaapromiiri-       Nam  adlioc  Aucor  noflcr rcfpondcr, 

onis  obrcruanoncm ,  la  vc  non  miniu  edam  tum ,  qiuiiao  ucnutu  pumuntuc 

«que  iiixamentum  obfcruari  debeat  accoercentiir,a:quitatem  manere:  nifi 

quomodo  ctiam  d.  C4p.  ad  aures.  &  d.  up.  per  \  crCim  lcnitaiem ,  fiuc peccandi  im- . 

ftnuttU.  accif lendd puco,  «juoadpocium  punitatera  zqaiudsticiilo  vendicare ve- 

cunen  petiiiri}  plurimum  li  tiuamento  limus. 

dif&ft.  Atqui  panx.qusin  dJUi»  non  •     Qum&ins  duileeftars  zqui&boni 

feruantibus  traniiaionem  irrogantur,  Uff.de  lumt.&mrt.  acproindenihilad- 

funt  ex  parte  quoque  pcriuri  pccna: ,  n  ucriixs  iquitatem  fieri  intelIigitur,qiLin- 

omncs  ftatuunt :  non  Jtaque  locura  ha-  do pcnutium  acrius  punic,  nec  ad  poe- 

bere  poflttntin  CQMi(aaione,  fidciincet-  nas  eius^  enitandas  mone  pncgationcra 


f^ofitione  Hrmaca.  Sed  dc  fidei  intcrpo. 
itionc  quatenus  xquipoUcat  luramen- 
to:plu[<idtcencucuih:ain  tbefi 

0^  lUudcercamridm*«ileiiitBn4aspa: 

J^^pce  nas  d.L  41.  morar  purgationcm  non  ad- 
nwrfi^/"^^"''  ^'^411'-' propterea,  quodvbicun- 
tnuiiM  "li^i^  posniipfpimeinfliguntur&ieaim 
mmfgffif  execttckuiem  tfahnnt ,  nullus  fit,  ad  cui- 
tandas  pornas ,  purgationi  locus  l.Ji  u  cui 
,  ff.de  Ugai.2.  Atqui  pcEnx  <t/.^/.  iploiu- 
reinfligiuuur ,  ilk  iccum  paratam  execu- 
tionem  trahimt,  vt  excUAione  MOX 
colligit  Alciatus  in  d.l.^\.nttm.  7/.  con(e- 


ilfinutttt.' 

Non  ctiam  ad  rem  (aciunt  textus  ex- 
iurc  Canonico  adducii ,  quoniam.  <//nP, 
cap.fu4m,f.  de  eocafu  ell  accipicndum 
quo  tranndlioiuracauoniutcrceilic.  Ica 
Eadbin.  • 

quarq-,ibi  notantur ,  rcdlc  rcfpondetur, 
calocumilbivmdicarcin  foro  pocniten- 
tiaii,(ccundum  Aiexandrura,Dcaura, 
Romanutt  &  AAdr.Facliln. 

Egp  in  hac  CQhtrouerna,(akioaliorum 

iudtcio,  veiit  rcmclTciudico  (cncentiara 


quens iuque eft,  quod  iure ciuili,  in  pro-  affiimantiuni  j  urgauoni  ciTc locuni  non 
ppdco  cam,  cdcripurgauonc  pcenx  eui-  modo  dc  mrc  ^<  ^quicace  Canonica ,  lcd 
larincqneat.'-  &<leiureciuili;'nonquidempec  argu. 

Etquiahocitadieinigcimlf  fefebabc-   menta  modo  add^^ ,  j(}|qi^  l^e  leuia  - 
at,facile!argiunturomnes:verumvtrum    fiint  :  icd  idcirco  [orius  ,  quiapocnx, 
ideia  quoquc  4c  ^qmucc  Canomca  fit   qux  dccan,ui\Luc  ac  ^diniuncur  iji  d.L 
ft»tucndum »pontt<merliim cit^  plurimi"  'f/.ds  aui  ^  iurjita reddit  tran^^one, 
eaim  (jun , qui ncgpnt : quorum  (cnten-  non  ipfo  iurc  infliguntiu ,  (ed  ^ten-  - 
tia  nititur  cap.fudm.g.txtudepirnis.c.apud  tia  pnus  iudicis  condemaitoria  prafcc- 
wi/fericcrdem  iz.qj.uf.Be4ttmi2.q.i.  Vnde  deme,vtiniiac  (|^eiifi4>  uiitium  huius  • 
colligunt,quod.arquitas  (uideatpcBnas  '  literx  ICprplixc  docuL  Cumautemo-' 
cemitticeletimoraepurgacione.  -  mniaiudiciahodie  (int  ablalutoria>fics  • 

Plcrique  tamcn  in  ea  lunt  (cntentia  vtfiantc  rcm  iudicatatn  is,  cu  nquoa^ 
quodhicneiurequidcmCanonicoiocus   dlumcft,Iatisfaciat  aclori:  oficio  iudi- 

iurgationi.morac  concedatur  :  cum  in  cisconueniatreumabioluere,licccinea 
ibio  ius  Ganonicum  non  prdumanir  "  caula  fiudiet  iudicij  acdoiendi  cempote,  ' 
kwcc duiliOelarco diflentire  mg^a^L '  vtdainnari  deberet  ^.fin.lttaitiit.de faM,.  ■ 
dfPperit  ruH.nuncidt. '  tem.  littg.  Idcirco  fi  ance  condcmnario- 

Necre(ragacur,qupdaiunt;quitatem   nem  is,  quiiituraca  cranlaclipnc  rcccf- 
inttCanoaicum  lequi:  at  aEqnitatanadF  ferit ;  hoc  nomine  laci&facece  adoeda-  - 

rioifiuinique  moram  puTjgue  vdit4)K>n' ^ 
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coiulcinnandns  »  Ced  tbfiaiMcndos  «-  Et  in  §.  i.  igmmtM  uufi  mlfm  ,  htc 

rit.  iiftf  adteHum  efi ,  qiwttMm  mu/ta  generd 

Obteiuaniiutn  podiemo  cft  ,  quod  ywif  mifionum.  Eii  bentHA  ,  emeritit 

tum  dcmam  poenx  legts  quadragefimc  B^emlft ,  fi/ Mftr    m^Mun  mfa^ 

primselocumhabc3iir,qiiandudoloma-  r«r  :  eh  cMifnid  qud  propter  vaknuBmm 

Jo,quisaiaratarccc(Tit  traiila^Uone  4r-  labortbm  m:lirit  jfolmt  :  tgnominie/a, 

gm.n^uiU£ruttr%.uem  oppimititr.22.quaft.  ignommiofa  amem  tnifto  tmens  eii ,  quo- 

A  Cr9«r.  knn,  4t  hirrim*  eapit.  figmjicante  tiem  k,  qm  wuttk»  ed/k  mnmitm ,  i/. 

Ap^mti^ :  Conamin.  m  Tde&.  capi-  nomintacaufaftmttere',  femper  enimiAti 

tuLqmamm^art, mui4»4bf4&m  addere  curmiles  mittjrur.  Sed&feumeX' 

ftxt»  MtS«r4Uertr,ideRtnfigHiamiittariddetrax»' 

Qui  itaque  iure  petim^  ladone  firt  imermfamet  tjS^,UeetminiMd^et, 

tran(adioneminrac3mimpiignaMn|>oe-  igmmimtem^  fe  eum  exauSeraffe,  EB& 

nas  d.  L  4t.  non  incidunc :  quod  enim  qiutrtttm  genm  mifionii  ,fi quit  euitandorum 

quis  lurc  permicccace  bdt, pcuum noa  mmierum  cmfa  tmbti^an  fubiifiet :  bac amem 

meceou:*  ii^e»^HmmimmimUdu,Ttfitp^imt 

nfiriptumeit. 

USS0LVT10    T  A  B  S  l  S      Exhis  intelligitur,  quod  milcs ,  mili- 

SLXTJE,  tia  millus  ,  ignominia  alficiafur  ficinfa- 

misreddacur:  iedvt  ce^ushoc  incelli- 

UtJU    'TNiaumeftlu^as dehis,qai  ip(b  gatur ,  oftendic  in addudis lods lOns 

■i-^iureaciblalcge  fme  fc  i:cntia  iu-  qiutuor  eile  gencra  miflionis.  i.  Ho- 

dicis ,  infamia  nocantur ,  (cMjitur  vtvi-  ncllam  miflionem ,  qua  emcriti  de  mi- 

dcamus  dc  ilUs  ,  qut  nocaiirur  SEN-  litia  mictumuc.  i.  Caularu  «quaesliu- 

TENTI A  IV D IG IS »  incer  hos  ftacattfi,adaedanenipevaleRidine,qais  • 

vcro  primum  locum  obdncc  M I-  miccimrmilitia.  ^.IgjnominioGi^quaquis 

LES  w  CXercicu^on*inisecan(anii^  ignominixcaulaabcxercitumitricur.  Ec 

(Us.  dcniquc  quaru  miHIo  elt,qua  is,qui  mu- 

OeqnoiapcaRorihediAo:  Ufmimi  nenimeoitandcNRinigndaiaiydiynfid»* 

ntuimr,  fmsk  ex.  rcim  igmnMt  ttmfi^  iericmiccicor. 

Imperafore,  eouc ,     de  ea  reHatuendi  po-       Ex  his  vcro  omnibus  mifllonum  ge- 

teiioi  e&,  *dmffm  erit.  U.^rMc.ffM  hu  qut  ncribus  ccrcium  duntaxat  infamiam 

iiir.  infmK,  £t  Vlpianus  ICnis  in  JL  x.  innrir :  reliqua  vcro  infamia  non  no- 

priiKf.e»d.  (<W  pntor ,  qut  ab  exer-  canc.  . 
eitHdimijftu  trit ,  dimtjfutn  acLipere  debemus       Tum  autem  ignominiar  cauiamilet: 

miUtem  cabgdtum  :  vei  fi  quu  ahut  yfque  ab  txcrcuu  intclhgitur  miirus,  quando 

id  temmittnm ,  yel pri^eSum  eebenit  fiue  vci nommatun  hoc  expnmitur  S<.  adijd-t 

Itffeaiidim^  cS.  - JIsc mi^Bm  Ptmfemm  tor  vel infigniamfliiatia&ncdetcaAa. 
ait ,  etidm  eum  qui  cxenirui  praed ,  licet        Qupd  fi  itaqiW  pcinceps  dimiieric 

confuLtTihtt  infignibut  vtitur  ,  ignomintt.  &:adicccrit,  ignomiiii;c  caula  fc  mittc- 

caufa^b  iinperatore  miffum  bac  nota  Ubo-  rc,  vt  plerumque  facit ,  non  dubitabis • 

tmt,  Brgettfi iimtam  exenitm prma  di-  &  cx  edido  prcAr»  com  idamia  efle 

miffui  ertr  notatur.    Et ,  fi  princeps  dimi-  notatu^n ,  aic  in  MJa.frilie,  Vlpiana»* 

ferit,  c^T  ,idiectt  fe  tgno^unia  caufa  mitteret  I<^i^. 

vtplerumquefacit,  non  dubttabu  &  ex  e-       Vcrum  FraiKifcus  Hotom.  texrura 

^tftmuritttmmimm^niunm.  hunc ita cmcndac vt pro  E  T  ADIE- 

CERIT 
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CfiRIT         NEG  ADIEC£-  fi^tammoen(eanirignominiccaMi£iinif^^ 

RIT.  Emendationisautemhiiius  hanc  fus:  loltafliennccdririainefleexprd^ 

caufam  adducic  Hotomannus  ,  quod  fi  fionem  caufa%hoc  cft  ,  cnminis  propter 

priuccps  adieceric  .ipnoiniiuo:  cauia  ic  auod  lic  mUlia  :  i\n.v  cuuia  cum  pen- 

mitteccabAade  diibicenir,anneiniamta  deatk  crtmine  nunquam  polle  ellcnon- 

notecur.  Qup icaque  aliqua  Cit  dubitan-  ignomiiuolam ,    cuiu  cxprmucur, pet- 

dirarioideo  lic  Vt^li&yli^ndumpttCat  inJc  cilc  ,  ac  li  cxpu-ltiuu  cilcr ,  igno- 

tM itduetric.  mnhj:  cauta  hcri  niitiior.cm  :  idquc 

Sed  cum  h<ec  emendatio  recepcac  ac  eft  >  quod  ait  Vlpiaiius  rcmper  debe- 

(onftanti  tefiioili  repuguet,  coromod«  ce  addete  pnncqpem ,  cor  mile»  mtctar- 

Autos  nofter  monec » nihil  quicqiiiun  in  cur. 

kdtione  ifta  d.  in.pr.  mutandutp  cfll* ,  Atque  hanc  conciliationem  maximc 

ouximc  idarco ,  quu ,  cum  pluces  (inc  iuuac  fr.d>  Li»  vbi  Vlpianus  diierce  pro- 

ini(fione$,qo«iniaiatamnonicrogant^  ficetotr  qoodPtinceps  PLERVN- 

idcirco  ,  vt  intdl^jaCiU  k  ptindpe  wiC'  QVE  Ibleac  adijcerc  ie  ignominizcaii- 

fumin^imi^ellenotatum, voluir,ad  hoc  famitterc.  Vndc  colliaitur  nonfemper 

dccLirandum  lCcus a principe  expriini»  hocaddendum,iediu^cereli  cauiatnii^ 

quod  ignominiaecaiiu^iBilef  miccsciir^  fiooisinhoneftajhoceftcrimefitobqiiod 

nealipquin  puceciis.iaftsi  excau&ipfimi  iniiEonoii  iflam  prometictts eft  nule»,. 

milfum  lITc.  cvnrimarur. 

Hinc in  </.'.i,§.i. Vlpianus^fcribit.prin'  Sic  malo  cum  Antonio  Fabro  rcfpon-^ 

cipcm;  feu  beiii  ducein  (empcc  dcbere  dcre  ,quai\i  cum  Anconio  Auguftinoc-- 

afldwe,cagmite>miccaair.  mendaic cezcam&in  iJb§J^.  pn> iMt' 

Ncc  obftac  il//.$.i.j^irfenifi(.  inqua  mmut  ignommUmip  legere  mbilomagit 

Maoer  ita  lcribit  :  Miftonufn  ^enerdiu  iffimmtAmip.  Vcl  cum  Perro  Fahro'3i: 

«c^S pmt  tfu  :  bontiia,  (ouftru  &  tgn9-  Gocofredo  d.^.  de  eo  caluincer^recari, 

miiMjSk  atmfidtR  tfMtm^mnS^  quovelpererrotem,ydbreaicatiscaii& 

imp-eto  daritr.  Cdujiri^  (mtt  quit  profttr  omilE  (unc  verba  ifta (bleniiia ,  IG  N  O- 

delulum fuiraraenro foiuttur.  FjiiquiigH0-  MINIit  CAVSA  AB  EXER- 

mmu  m:fui  eii ,  neque  Roma ,  neijue  m  Jier§  CITV  TE  REMOVEO.  Prius 

m^4tnugtrepot(fi.Etfifiiietgttmkmmm  enim  ▼ideiiram  ;  poftcrins  dtninato- 

kMer^/htt^  mMmwm  '^rimmn^^  humelt 

mteUtguntur.  Nor.itur  prictcrca  nui  in  iudicio  c  iltr- 

Vult  uaque  Macer,etiam  (incmcncio-  mnix pcaBuaricatiuniluc  caula quid  fecif- 

neignominijemillam,infamem  ceddi,  leiudicatns.  Ita  Vlpianus :  Calumnia- 

quod  apcrtc  rcrragari  videcur  Vlpiano»  coricadcmum  nocacur ,  fi'fiiehccalu- 

qui  caulam  midionis  aiqi  ignominixex-  inni.xcaufa  damnatus:  iKque  enim  fu£- 

phinciid.im  aita  prmcipe.  ficit  calumniatum:  itcm  prxuaiii.ator. 

Vanc  qmdcm  conciluri  (blcnt  cexnis  Praeuaricator  autem  e(l  qusi/i  vacicator , 

hiduoadlpedem  pugnances;  ledroihi  qui  diuertam  partem  inuac  prodita 

arddet  conciliacio  Anconjj  Fabtiqpi  in  cau^  (ua  :  quod  nomen  Labeo  kvatia- 

Racion.  ad  d.t  i.  §.  2.  re(pondec ,  non  certationc  tratftum  ait  :  nam  qui  pra:- 

quidcm  c^Tc  neceflarum  mencioncm  6c  uancacur  ,  cx-  vcraque  parce  con(bcic : 

CKprefllionem  hninrdidicMiis.IjGNO-  qviiiimo  «c  aduerb.-  Idemqtie  Fapi- 

MINIi£  CAVSA  dli$A4.^ft mi-  nianus  in  /. i3.ff.de  tefiikit  hant oblcure  . 

Mt. .  ita.vc  igpomiaiar  cau&  lum  ct^jxC'  Ofmak  $,  dum  ceftis-  poblico-  iudicio 

■caltt-- 


Digilizeci  by  Google 


j84  VoLVMINIS  I.  DlSPVT  ATIONIS  VIII. 

oilumnix  damnati  teftimonium  rciicit,  batma  &c.  Hicveropluscft,quamiii- 
co  quod  non integrx fi»iicithomo  fflud  ftigacori deniquehiccaliunniaioffefttnt 
dixerie.  in  prxfentiarum  agicur  de  iiudo  inft^pi- 

Qupd  fi  pracuaricator  .-mr  in  iudiclo  tore:  hic  iion  fit  inhuais»n.ecpCO  callini* 
puWico  calumniatus,nonfueiitdamna-  niarorc  habctur. 
cus>infamis  noti  fic,quamuis  famaeius»'  Animaducrccndum  antem  illum  dc' 
pud  honeftos  &.bonos  viios  grauetur,  mam.cffici.infiaBem<nii  Galmonifle»inc 
quodinfamiamf^i,cuminteipretibas«  .  praniaricationis  in  publico  iudido  da- 
Autornoftcrappcller.  mnatus  eft  :  nam  de  damnato  in  iu- 

Scdqua:ricur,  vtrumis,canquam  ca-  dicio  publico  exprellc  loquitur  edi- 
lunuitacor  nocanisvideanir.de  quo prs-  dam-pntcoris.in  Lh%.4-ffM  bU ,  j«i  ntt» 
'ki  promnds  icaptonundauit,  cau(a  co-  infatiu 

gniu:  caBido  cmmentoviderifascufkrionU  Vnde  coUigitur  ,  damnatum  calu- 
infiigattr  fiuffe  !  Ad^quam  quxftionem  mnueaut  prxuariaaonis  in  priuato  iu- 
PapinianasrelpondectyHmafinedi^len- ,  dicio  noafierimfamem:  Idquodlmpp. 
temiam  onerare,qaidem  pudorem  eius  Dtodcc&  Maximin.  difcrre  cxprimunt 
'&  verccundiam  apud  bonos  5^^graues  in  l.s.C.  de  calumniator.  his  vcrbis:  Qui 
•viros ,  fed  ip(b  iure  ei  infamiam  non  ir-  (alumniatores  pronunciantur  ,  m  publut- 
rogare,quod  pronunciatus/it.fiuilein-  ,  rum  duntaxat  iudkinum  quailimbm  t 
ftigator  cdumnioix  accu&rionis ,  nam  .  jim  crum  m  BkaMm  tMpt  f  qmpM 
'aliudeft  inftig.irc,aliud  mandare:  infti-  uatas ^^^il^m,jnilliimii  »  firi^UlH 
"garccftc\hort:tji  non  c.ilumni.ui ,  non  fofcnr. 

mandare  altcrivt  calumniccur.  Manda-  .  Interimuraen  aduerftis  eum,quica- 
'cotis  qoidem.eadem  poena eft,qme  cft- .  lumn«tcu$ e^t,  vel  pcaeaacicatus  priu». 
-iummatoris,.eademin&mia,ncut  man-  co  iniiidido,  datur  prflECet  a£rionem  in 
datoris&homicidac  inonideo.C.  dt  Accu-  fadlum  ctiain  adlio decim.iria,qui  olim 
/at.  Icd  non  .cadcm.conditio  cft  calu-  dabatur  m  adkorem  tcmerc  hngantem 
'mniatoris 5cadhortacoris, feu  inftig.it o-  m  dcdmam.parcem  InRitJe petna  r«- 
'ri$adcalumni.ani fadendam  alteri.  Hoc,  mert  litig. .  h.xc  cnim  adlio ».eriUn dcluc- 
inquAinv  ult  Papinianusin  t^ihj^ifciMr»  .  tudincm  abicrit  ,  «?c  vfurpari  dcficritv 
' qui  not.tnj.imta.  .  .  ab  Imperatorc  tamcn  iuftiniano  candem 

Qua  cxplicanoneteceuta,  nonopus  K^xmxfvM..fi9ue}Un2.capit.2,inmk 
eft,  vc cum  Anconio  Fabro  pro  M  A  N-  .  &  p^t^^fmit  sppnAtittit  mmfit  Btem 
D  AT  O  R.I S  le^ur.  D  A M  N  A-  mouijfefumptuum&expenfartttnnormntde- 
TO  R I S.  tmiam  partem  eius  qpantitsitM , JIM  i»  iiMU 

*  Ncc  rcfrapacur  .  /.  /.§.  incidir.ff.  adSC.  ,  (ontivttur,  reilituat. 
TmpiB..yhi  didcar ,  eom ,  qui  inftigacac-  Hoc  duntap^^inceceft  inter  vecerem 
'CttUCorem,:It.iubocnatus  accufator ,  non  dedmatiam  adiioncm  &nottam*di(cci- 
•potueritprobare,  qHod  intcndit,  teneri  minis,quodvetusinftar  ciutionis&rc- 
SdoTurpiUiano,  canquamcalumniaco-  ptomiffionis  fuerit;  non  veroex  d.  »»u. 
•  tem.  Denique  inft^torem  pumri  tan-  lu.  a»a.  fic  laciI3acio  vel  iuratoria  can- 
quam  calumniacorcm.  tio :  u  autem  dtxerit  non  valere  fidduf^ 

Reitc  enim  meo  iudido  rcfpondct  forcm  ,  tunc  apud  iudiccm ,  h  quo 
Cuiadus  dLi.^.incidit.  non  loqui fimpli-  caula evammanda  cft,  (andis  proponcis 
'dl)erdeeo,quiinftigac,quiapaulopoft  euangclijs>pcrlacramencum  nocipnim 
iubijciCtd^iiiUiriim^  affixmec^uciafiaflgiiameMitioneroes* 

ponat» 
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•yftat,&  DCt eamjby qiatfif criui  difti  collit  ex  ea  particulam  ne^daamf 
limt,  prohteatur.  Hc  ,  vt  pro  ileUwutm  iudicium  fam»» 

Iniuper  infarou  notantuc  pubUco  ia-  Jttm  quidcm  tun    |  legiuui  f^mofioH  gid- 

QH;  4^'  vtruro  (lellionatus  iudicio  damnacat in»  Sed quia&diainatoriaScdaiaeftluee 

i»dt cri-  gimis  rcddatur ,  quxri  folei Et  quidem  emendatio,  ac  rcceptx  ac  conftanti  !e(fH- 

iiac  de re videncor  reiponia plane  contn-  oni  4£il^.rcpugtut«luut iinmerito  ab  aiiif 

iiaa«BKeinJMiide6b»tioftiis,iiamu  fd|diiic. 

imiu-  qukltipti.ijm^Mqmn»tMi^^  Padus«aMr.i.f.27.  (Unuc,iadidam. 

mfitm'  nianus  (crikic  in  hatc  vcrba:  Crimen  ftcl-  ftellionatus  non  clll*  famorum  Cm.  natu- 

/'"^  iionatus  infiuniiirroga&damnato»quam-  :  ra j  ncc  condemnatum  miamu  per  fe  af- 

niapablicam  nondb  :ficefe,'ftd mm  demum  infamiam  con- 

Conoa  vero  idai  Vlpianus  in  L2,f.  ■  demnato  irrogare,il  iudezeomi  inlamaM 

jleBi9H4tm.  SteBi9n4fut,w,iudiciumf4mo-  cfle  iuffcrit.   Quam  interpretationem 

/umquidemnone&^tmfkmmtxtr^vr-  quoqucprobatGilbcrtusRccius./.fo»«- 

dmaridm  bake.  lidt.  j.  cixm  autemhuic  conciuaaoni  rc- 

.  Qux  duo  refponlaifc  diametto  IiIn  •fnffmctUi^.fat.  (vbicrimeii  ftcUio» 

contraria  eflevidentbr,  in  quibus  cond-  natus  didcur  infamiamirrogarei|kfiooii* 

liandisatqucinconcordum  redigcndis,  demnato)animaducrtcrctPaciuSjaitvcr- 

ommsprope  aecacis  lCkipiuri^umlabo-  baiila<l$.v/ri»f.ncacapiendaeile,vtver- 

moncac  mdvnnCr  .  bcun  inogtt  non  figninoeca£bam,fedp(>- 

EccKim  Bnlgw»  9c Mftdam  ica  &f  cdftatem  >  perinde  ac  (i  ICcas  dbdOet: 

pra  didkos  tcxrus  conciliant ,  vt  ipfum  infamia  irrogari  poieftf  nempe  fiiudici 

quidem  crimcn  ikilionatus  in£imum  viiiimiaent. 

nonirroi^t  i  fencentiataRien  deccimine  VemmAchjecinterpretacio  lacis  dur^ 

laca,i^nemediciat,atq}dehoc  &  diuinatoriaeft. 

S  fn.  exaudianir:  deillovcro  M.L^jf,  Kc(kc ,  meo  iudicio ,  de  hac  qua:ftio- 

JttUiondtut.  nc  ftamir  poft  Duarcnum  Doncllus  i8. 

Sediiancconciiiationem  redle  reijdt  '^«»1.8.  dubngucndo,vcregularicerfamo- 

AncottiasFdber  i.  Qs|a  com  de.infik  ifiiiannntfewimen  ftelilonaros ,  idque 

adaqacricor»  condemnacionem  fecu-  fdit  itX A JMBmtm.  fiunofum  vcro 

tameiIe>poaendum  fit;  cum  cx  nullo  mnccuad.it,  quandoex  ca  c.iula  obijd- 

crimine>ucecpublidiudidj>infamiau;-  tur,  ex  qua  compccercc  aclio  famola., 

locaripoifity  iufiiencencia  ie^putcor£  pticadedoto  £LjfdErMr,^Mr. 

7.j^<i^^iiMlr.iild».  a.  Quuvtcaque  lcx  m/A 

dc  damnato  criminis  ftcUionatus loqui-  Nec  repugnat  huic  rciponfioni  d.! tj. 

tur  :  nam  in  ^S.  Lf^.^fiti.  Vlpianus  $.>^^if  to,^iai}0^0i/4MM>inqualdus 

tic  >  in£uniam  irrogari  damnaco  >  &  Vlpianus  pro  .reKuk:aaclere  vidctur-» 

in  Lt,  fhBmutm,  non  de  ccimine  can-  qood  ctimen.ileUioiiatns  condenuux» 

tum  ,  (cdde  iudicio  ftellionams  loqui-  infamiam  irroget. 

tur ,  ac  de  cocrdcione>  hoc  eft>  COlldo>  Rcfpondec  enim  Donellus  poft  Dua- 

mnacione.  rcnum  :deiinitioncm  d.Lij.^.vlttm.  non 
AmoniosFaberibcaicccifflenfleifio-  efiegenenJem>ledacconunodatameC 

nacus  iemper  eile  famofiun  >  idque vel-  fc  ad  fpeciem ,  in  quadicamr ,  iudidum 

Ic  dtiiJ.ii.^.vltim.fflde  hu,  qui  not.  imfamid.  ftelhonatus  (amofiim eflc  dcbcre ,  fed  k 

Et  ne  hoic  obftec  di^  L      SeBMUUm,  quibuldam  idco  negatur  >  quod  dicant  id 

"  Eeee  pobli- 
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pubUetim' iudidum  lion  efle  :  aii  oc-  ctiiiieil,edR|pfi«timdmliadione,fa^ 

ciirrit  Vlpunus^irnon  reAc  colligi  .nt ,  finon  concurrar ,  dofum  tamen  fcmper' 

mtiapubiicum  mdicium-nonlit  cnmen  adncxum  iiabeac'  ,  dolus  aucem  inia- 

ftelUonatiis  ,  ideo  infamiam  non  im>-'  mitun  tauicnir  Lt.  ff.dt  hk  ^mf. 

gace'}-immeirtogace  iniamiam  damiu*  fiun. 

co ,  qnamnis  publiaim  iiicUeittm  non  Expcdiri  Hquidem  iuriscd,  quoddo- 

lir.  lus  non  lcnipcr  infamia  cocrceacur,  li- 

Prcucereanon  obilacquodid^uodin  ucdcciuili>liuedecnminalicau(aqu<e- 

pi :  aaris  iudidjs  eft  «diode doto ,  hoc  in  tatar.-  Pvoinde  9c  hic  conic^iicnti»  ae^  ' 

criminibus  ntftelHonAenspericcucio/.:;.  gacnn 

ff.  JltllionatM.  A{\io  aiitcm  dc  dolo  (It 

fcmpcr  famoia.  /././  dt  dtlo.  Igitur  &  RESOLVTIO    T  U  £  S  l  Si 

ftellionaEi»  ciiroen  (emper  fic  famo-  -  SMBtlMM^' 
6m>  qitamuis  nec  publicum  iudicium 

fit ,  nec  proi!\dc  ordinariam  cocrcitio-  TNfamia  notaror,  qui  ftirri  ,vi  hono-  jjjfj^ 

ncm  habeac>  fed  excraordinariam  did.  Lz.  rum  rapcorum  iniururum  damnacur  >• 

Hoc,  mquam ,  non  obibc ;  nam-,vt  ex  i-  Cicqiiibmdam  indidjs  damiMi  ip)omi> 

pfi»  tcxcu  (acis  euadit  peHpicunm » in  dL  nioii  fiunts  veliiti  vi  bonorum  laptotuo» 

^.T.j^/p///ff«.iw,hoctanmni  vu!i  Iclf.s ,  iniuri.nini ,  .licliiftinianus  in  §.  x.lnfttt: 

quod  ftcUioi-.acus  pcrlccuno  a-quc  ht  de pctnafefnerelhigant.  cui  aflcucuur  Vl- 

fiibndiarium  rcmedium ,  acquc  adtio  de  pianus  in  l.4.§.fin.ff.de his  qui  not.  tnftmUt 

dolo;  exquo  male  injertur per omnn  cd-  >tem  It  qui  itttfi',  vi  hdnorum  nipcorum 

pararihxc;  atque  in eoetiam«quod  Hc-  iniuriaramdedolo malo  fuonomincda- 

uc adHo  doU  in^unaCy  ita.quoque  aidbo  mn.itu5  p.^.chirucfit,  fiitiili  modo  infa- 

ftelUonacus.  mes  fiuut.  it!'.mquc  in  /.(^.itirci dccipe»  Oujreds- 

Non  aduerfitur  iniaper  quod  in  prjc'  fiuc  manifirfti ,  iiue  nec  manilcfti;  Da^  ^^^n^ 

l^nci  qnxllioiw^sdandus  iit  ooncmfiis  tBnanit  verod^ni  iniana  datiluc  inter  j[|/ni(n 

duiiis  adionis ,  quia  ficile  conringere  infamesnon  refcrtur,  idcircoquiaprar- ^jj^^^ 

Soili':,  vtnullaiitcmiiisadiOjCuiB  qua  di^s  adidnes  periequuncur  &  vmdi- 

:dlioiiatus'  crimen  concume ,  puib  fi  -eamh&i  fintftdaiis  curpicttdtmt:  n«nr  £^ 

«^uis  impaftttcam  feccric ,.  vel  colliiiio-  pc  rcrum  ^enatum  iutemetfioricm  ^f. 

rem  iiMivccm  aicerius  L^.    itemft  quit  pcr  faciflimaf;  artosvfirrum.rapmami 

mpofturum.ff.fteUiotut.  hoc  itaque  calizi  dolum  maiuro,  tum  aduecius  pcrtonas  < 

vbi  dcficic  auiiis  aCbio,  qnx  cum  adho  iniociam,  quz  rem  oinnimn  preciofiil- 

ftdlionatusconcurracfcquitur  AdlB*nft-  fimanfcljedarv  eitifttnBtieiiem.' ,  jioccc  ' 

tns  adioncm  clle  famoiara.  quidem  &  damnum  iniuria  d.aruni ,  fcd  . 

Refpo.  Ad  hoccniin  rccccOlValdus  non  co  (pe^at.vrqui  Jcdir,  co  h^cio  quid  v 

HilligcT  refpondot  conicv.^uciKiam  ne-  quamadieimproijctunsfcxacDuiiciius  • 

ganUo.quiat^^concedatiffoontifqgerc  ^tmx^.'- 

poiTc, vtciuibsaAiodeiidar,  qtnecum  AliamcatibneiirceddicKbHdtomaa- 

actione  ftellionams  concurrere  pGilit :  nus ,  quod  nempe  ncque  iraprudenria, , 

non  camen  eo caiii  famuiuin  iorc  lleiUo-  nequc  u^cundia  cam  graui  pocna  di^ia  - 

nanisindidumcum  t^/</r/«Mir-aM£k.  dfiifitorits  aui;«iiiha.pa1nipedi!iami8c' 

ad  hoc  coBcuiifiimfitmrinili a/6Honc&>  mlpanMrfamnnm  dacnmcft;quod*infa-  • 

mofa cxigar.  mi.T  nor.im  ,  non  mtierur  r  aurconfulto 

Mmus.rciiragacur,  quod  iUliionacus  &maio.animo,  qut  quia  .conouoBitam. 

idion^ 
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'jdnHiAain  non  habet  ( nam  C\  haberet ,  bet  luos  au&ores,  nec  alibi  dcbet  efle  pce 

iniuriarum  a<5Ho  nafceretur)  minimedi-  na,quamvbieftdelidh«n  LfmtimmCit 

^us  vidccur,  qui  cam  acrod  pocna  mul-  f<gn»,Dovic\\.ii.com.i. 
ioeeas,  Tectaoonditioeft,  vrcxfiipeooci-^.C 

Sed  quod  de  coeceris  crinunibns  dip  bos  delidis  ,quis  ob dobm  Cix  condemna-  Qu.  44. 

GMxn  cft ,  hifcc  conditionibus  accipicn-  rus  diB.L  4.§.fin.  Hxc  conditio  idcirco  An  ob  la- 

dumeft:  primo  ii  iencenciacondenuu-  addicur  >  quu  miami«  caola  dolus  eft»  tMH  cul' 

toitt  per  appellationem  non  fbetk  fiiil  odpa  vetoaoniienk  <^>d  vtnun  de^^ii^ 

•penla.  Ieuiduncaxac>anvenodelataquoqueac-Mriwi*jGr 

Sedfifirri,  velalijs  iamoHs  adioni-  cipi  debeac  ,  <XMilxouecfk&(crupuloiii^^ 

bttsquis  condemnacasprouocauit:pcn-  noncarctf 

dence  iudido  »  nondum  incer  (amoios       Ecquod  propcer  lacam  culpa  cz  deii- 

babetur:  finaatem  onuiiat6mporapro>-  ^  fimolb  damnatus  non  reddarar  in- 

•nootionis  elapia  Hnc  ,  recro  infamis  famis,(lacuic'We(enbec0i^4r4r.if6«9itf 

<cft;  quamuisniniuftaappellariociusvi-  not.  mfamia  num.  4-.  &:  plenquc  tamcx 

iaiic ,  hodie  notari  puco,  non  recro no-  vecenbu& , quam  reccnuoribus  luris  in- 

m!aiM,l6.S.i.ff.h9etinL  Ecfienimve*  tetpp. 

•camfic,  hocqnoquc  caftt  vereconde>      t.  yiiaiaaaai%»fi^eSm.lt^Jt/ii§§- 

-mnatum  aliquem  cttc  rurri  aut  alterius  Sittmtr.  in  quoexprcircdicituc, rcmc»- 

nlicaius  famoli  crirainis  \  ea  camcn  vis  cum  cacocem  obdoium  hcri  fonioium, 

«ftappelladonis, vciudicaconexcinguai^  obcuipamveco  nonitem^Quicquidau- 

^fineiufta appellado  fuic,  fineiniufn £1  ceradegenerecuIpxaffirmacur,idcquo- 

^.vltm.  ff.ad  TurpiH.  rcdaoarqiic  nego-  quedc(uigulisrpcciebi]scu!|t<jaifirniati 

dumadtcrminoshtis  conrcOar.c,  atqui  certumcft,acc61equL'nt:cr  remotusnon 

-ceropore  liris  conceftaue  &  antc  lentcn-  tfblura  ob  lcuem , icd  cium ob lacamiiec 

nam  kpcioiekkHcelatare  ,non  firicinfig'  finofiMi 

mis  ille  >  concra  quem  agcbacor  fiarti »      x.  Accedit  huici  qnodquibus  inlo- 

■quoniam  fbla  icntcntia  infamar.  Ergo  ds  de  damnato  ,  infamia  nocaudo  agi- 

pendence  appeUacionis  iudido  iniamis  *tuc,iniiiisoraiubus  ibiiusdoliiiacmen- 

%ion  eiic:  k»bene  Anion.  ^b^in  JU-  do,  nuHibimo  ob cidpam  danmatus» 

riWMliim.  Addequod  pendcncc  iudido  proponacar  famofus  fadus  t.fin.C.de/k' 

&:per  appcllationcm  (urpcnfo,  idcirco  fpeit.  tiatrMii,^.  »0tMmr,  jfqtumtAm- 

infanualocumnoniubeacquianccdum  fdm. 

ConftacdedeliAoadmiftb:  dehocvero,      $,  Eccnmaliasquoqueodiareftrin^, 

ytinfamixpoenalocum  habeac  ,  ccrco  ^uores  vero  ampliari  conueniac  ,  iuxca 

coiiftate  dcbct  W^^cfciibedusin  f4nstitL  c.odid  deng.iur.infext.  cur  non  &c  hic  odia 

de f)M /jiutmunfum.H.  f.  reftrmgeniur,  lic  vt  ob  lolum  dolum, 

Secundacondicioeft,  vtruonomine  noneciamoblacamculpamdamnacusfi- 

quisfucdivibonommcaptoCHm  velin^  a»infiunis^ 

iuriarumlic  condemnacus:  namfialie-      4<  Infupervica  ac  fama  pari  paflu  in 

Bo  nomine  damnarus fucrit ,  vttutor,  iurcambuliint  l.p.ff.demanumifiiivindtilJi 

curacor,herc6  6cc.  miquum  fbret  hunc  l^roptcr  laiam  vcro  culpam  vita  nenio 

obdiennra  malefictom  infiimiamfiifti-  pnuaripoceft£w/rj«C</(eZ..^iuA  igicuc 

ncrcWefenbec.it/tfw.  Etfanenonipfi  nec  fama. 

dcliqucrint,fcddomini,  &:illiaquibus       5.  Pollrcmohucctiamfecerevidctur 

obiigauonaueiltacquip<snacenerede-  L3.%.fin.  ff,,de  fit^e&.  tiuor.  <  VIm-,  qui 

Eeee  '  x  ol> 
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ob(cgniriem,rufticitatcm  ,incrtiam  vel  tur  depofironuin  dolum  nulum  dmi— . 
ineptum  (qusc  verbaiatislatam  culpam  taxat  prxftare  dcbcre  :  tamcii  cun- 
includunt )  icmotus  eft  turor  >  non  nt  ia-  dem  de  iau  cuipa  quoque  actione  de- 
mofin.  Et)enimqiiaElib«cati&£Kiia,ec-  pofitioonoeiuri»  ca^dOe  ftatuiciirin  t' 
iam  iniufta  &  temeraria  cxcufat  kdolo  ILffieuL  tttu,  pooo  tn  tf.%34^fmm* 
Accurf  §.  final.  ff.  de  abtg.  &  Angclus  in  aic  Vlpianus  ;  eum ,  qui  frecdrio  rogauit, 
LpU^if  CMLe^.  hab  de  pUgiar.  promde  ob  -  culpdm  non  prtfiare » fei Jfolum  dolum ,  fih 
latamaJwm»CK<aiiwildia^  t^queeffeftdt^tmnanpritfiet.  EcnMf 

Cus>noii»ntin6mis. .  ominus  tamen  rubijcit,cuipam  dolopff^ 

C.Ttcnim  his  rationibus  nil  pcnitus  ximam  precario  conrineri. 
motus,iucrepide  ftatuo:  eumqmobia>-  Qiupropccr  cum  doli  appcllacione 
cam  cnlpamjex  ctimine  iamolbdamna-  aon  wlum  veniac  cuipa  iata,  led  fu  cd*  ' 
cus  eft,nonjninus  6eri  infiunenvacfiob '  iam  dolus ,  iddrco ,  quando  fulpeditt^ 
dolum  damnatus  fuiftet.  Et  ita  quoque  tutorob  dolum  atutela  rcmotus  famo- 
DoncUus  II. cow.^.  Vdalnc.Zaliiis  Itb.t.  iLiselle  dicirur, fic^niHcatur  ,eundemob 
fing.Re^9nfa.num.i6.Dujiiiii\ii,  jtd  LjM  Utam  cciam  cuipam  remotum  ,  ^mor 
mSLm['  fiimrefle.  -      : ,      ^  s  jMY^^Iv^tam 

Qiua ob dolum damnams  fit  famofiis       Ncc cft ,  quod  hic  cxdpiant  diflenti- 
Li.f.dehifqui  noT.  infamiad.^.  fttfpe^lm In-    entes,doIum  fub  (c  coniprchcndcrela- 
Uuut.  de fufPeQ.  tut.  aiqmxioii  nomine    tam  culpam  mcontradibus,nonetiam 
compcdienditnr.  latacnlpa,  qqiaimok-  in  deliAb ,  propter  /.  7./  ^td  LcerHel.  d$ 
ta  xrulpa eft  dolus  L'iJ^ft,'9tmf.4ttlUigeit* .  SfMr.  ibi  Paulus  aic :  in lege  C$me&titlm  * 
&  oii.  in  quadicitur  ,  magnam  ncgli-   profaclo  accipitur  ,nttmkeic4ljgt^0^^lttS  : 
genuamin  doli  cnmen  cadcrc  Ec  in  L  fradelo  aceipitur. 
^pui  1Stinu3^.ff.deptfiti.  aix  Cel£tSi  QMd  i    Nam  quod  in  deli«ftis<quoque  iaca  cui- 
XmiMiBam  kiimmtMlpmdtlttit^t  pafitdolns^velGertepioaojoliabcnacv . 
ftHulo  d/pikebat ,  mihi  ye^tim •vtdt-    probar  dL/.^.i.fi menfir  fJfitm  medtem  t^  - 
tltr.':  mm  eifiquit  non  di  eum  mednm  ,    *m;.  dclinquitcnimmcnforfal(ummo- 
^flum  bommum  natura^tUfiderat  i  diiigem   dum  renunciando,  £c  camen>  licct  ibi 
tR,mfit4men  dd  fukmmtdmamimmtdt'  obibium  dofamt^onacniii  dieacur,  olf  • 
po^rro  prdf}.tr ,  fiuude  nmtdteti  necenim   culpam  latainieum^cncn  niJiiiominus,  . 
f*luAfidentmortmtis,qaam  fuisrebmpTt     ibidcmafleritur.  Idem  plane  confirmat 
Bm.  .  In  L  .Magna.  ff.  de  V.  figntf  Paulus    LUbererum  ii.^.fin.gM  bitqutm»t.infMn.\hx 
KdkkiiidgnanegUgentidJuIpaeil,tn4nu.  is,quiinti»tempus,-quovicumdefundu 
culpadelut  eH.  Quin  etft.ddH»appella-  clufeccmorisd^viduamdunticvioc^»  . 
tioni  adicda fit  parcicula  taxatiua ,  nihil-   noutur  infamia ,  etfi  ius  ignorans  puta- 
onunus  iatam  culpam  contuiet:  Sicc^  ucHtudfibi'pcrlegcs  facereliccrc:atqui 
ntmin  liS.i.ff.fi  menfor.faifiaiu » Mt  Ift»  luec impcritianon  eft dolus :  ncmo  enun 
Vlpianus  ,  adionem.,  qiue  adoecfiu s  confulto  accerfit  fibiimpericiainivtper  ' 
mcnfbrem,  fallummodum  renundan-   hanc  ahum  faliac  ,  qu;E  doli  defcripti^- 1 
ICm ,  competit,  dolum  malum  dunta-   eftin  li.ff.de  dele:  ied  cum  negligenria 
«atcxigere-,  vifimienim  eire  fatisabun-   &ibcordianon:curairet  ius cognofcere, 
dequc  cocrccri  menforem ,  fi  dolttSJmuv  feaBmeftper eamimpetiiiara,vtaliquid 
fcis  (oliis  conueniarur ,  fubijdt  tahnen  .  comiaiusoommicterer,idquennedolo, 
Vipianus  latam  culpam  dolo  compara-   cum  id  fecerct,  quod  fcrio  purarct  fibi  li- 
tti,  VisimQdoiiL  Ui.ljff.depofit.  dio-  cerc ;  igaocantia  prowdc  lucis  non  cft 

dolus:  - 
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dblus :  eft  taipen  lata  culpa.quia  lata  cul-  rcs,vel  negocia,afret5lata  cjuadam  impro, 
pa  cil  igiiorarc quodoixuics uicclliguuc,  uidcnci4malignc>vcincgLiguhc,ycI<iii&- 
aiic  jnwi%aM  debcnc /^.iUM.ir  rirlk  miikiic; 

iljf^lb;  Ax%|iOlliidaiunsefttalis,cum  Vcmiil  vcrum  diflindio  hxc  fuIH- 
ius  publicum  omncs  (circ  debeant  leg.  neri  qucat,  valdc  dubito.  i,  Qujacul- 
l^es  JitrM&md  Coi.  de  Ug^m.  Iniupcr  pa  illa  lau ,  4|uam  vcrfucue  appcUac  « 
compvobtt  hoc  quoque  kx  qui  4dis.  f,  cft  nihil  al^^  4|iiaiii  dohis  >  vc  £d« 
f.  de  ifueni,  in  qaa  Gaius  iiicendium  9  demonftrac  kXLf.  dedthmMo.  i.  Cul- 
bra  culpa  fa£him  ,  puniri  iubct :  itac-  pa  iilakta,  quam  ignauirc  appellnt,  in 
nimicnbit:  Quiddet4Ctruumqiufiumen-  pcenalibusdolo  comprchendi  probat 
u ,  luxtd  domum  fofaum ,  comli^lmt ,  viu-  Jt.  $.J$/i.  J>i^ft.  de  bis  qui  not.  itifMiu  vbi  m- 
aiifc  tnkNtml^uuriUkmt fim»d» '  iuig|icManm»vcclolus  punitur,quani 
Jiiens pruden/que  tommifirit  ,fivero  cafu,  id  ramen  non  latam  culpam  verlucix  (e4 
eJinegligenti4,AUtnoxmfarcireiiiUtur^  potius  latam  culpam  ignauix  8c  focor- 
mmut  doneui fit,  cafitgutuf.  diae  eHe  >  cx  prxdi&is  plufquam  maii  1  Fc- 

Nec  refragatur  dSM,  L  M  lege  ?.ff.  ud  L  •  flunreft.  Eiiinck  idcin  iiff.  L  quiddei.  9, 

Otnl  U  fadf.  exqua  iuperiorem,  inter  j^i/^MrrM^Probacidif^ifiimquoque/ni: 

contraftiu  •  A:  ddida  dlftioftioncniiilr'  32.  ff.  depofiti.  in  qna  expreffc  agitur  de 

munc~-  lataculpa»  qiueexiocordu& fupmane- 

.^Rel{)ond.Etenimdifiuigiiendampi»*'  eligcnaa<k&oidic  Ec  deniq^cdaccti- 

CO  incerdeli£ba  capitalia  &  non  o^itar-  aem latis  iiipcrque ex  t^.i.$,s,ff.de^' 

lia  j  iic  vc  in  ilhs  lata  culp.i  doli  appcl-  g4t.  &  dS.  vbi  dicitur,  magnam  negU- 

ladone,  quoad  ordiaariam  mtiigendam  gentiam  in  doU  crimen  cadcre.  Vidciv- 

pcenam ,  non  vcniac ,  quia  lacis  cllcc  dur  dum  nunc  el^  quiduam  ad  fupcrious  o- 

cam    acrox  pcenam  mortis  ,  propter  pinionis  fimdaniCnta;'  qaibiis  ob  latam 

(iipinam  n^igenciam,  infligi.  Incri-  culpam  damnatum  infamem  non Hcri, 

minibusvero  non  capitalibus,aurcapi-  probare  nituntur;  refpondcndum  fitj 

calibus "Cciam  ,  .quoad  pcenam  iciiiccc  nonaucem  di£,cilem  re^nilonemfbv 

iHMi  tMkdem  iinfli^^endam  i  lata  cutpa  ce»  cxiftiino."'* 

I^domhabeanir-  A:<^ac  hanc  diitin-       Nam  ad primum  ex  di^^ ^.fii^eSm» 

«Jhoncm  probanclcgesiupraaddudar.vt  petitum  refpondco  ,  cx  hadcnus  di- 

l. i.^.i.ff.fimenforf^ummoddix.leg.  11.^.  dbs  laus  liqucic,  argumentum  iftud 

fai. ff.de bitquiHot.mfimuL  &  inprimisl.f.  noftcse  opinioni  non  obftaoe.  Nam  Ir 

ff,  detfueud,  ■  bi  iiib  dolo  iata  culpa  comprchcnditur 

ALter  didinguit  Vd.ilricus  Za/Ius  ,  &  vocibnlo  culpx,  non  l.ir.i ,  lu'  'cuis 

intcr  cuipam  iatam  ign.\uiae  &  htam  culpaiinclligitur ;  vtpcrindc  iitacliira- 

culpam  veiiutijB  :  vt  liia  qurdem  do-  perator  dixiUct;  ruipcdumcutortmrcr 

Jitt  noo  fit »  luec  vcco  -»  noa  iiiodo  in  momm  ;  fiquidem  ob  dolum  &  lacam 

Conciaftibus ,  (ed  in  deliifUs  etiam  (ub  culpam  fieri  infamenM>bcalpamleuem 

dolo  comprchendatur.  Culpam  autem  vcrononitem.  - 
igtuuix  appcilatrupmam  ncgiigcnciam,       Idem  quoquc  ad  iccuadum  rclpon-. 

vel  vtdo  natac»  pacnm  pcripicads»  vd  dcndamdk:  qoando  cnim  iUis jn  leg^- 

<X  pani  edocacione  conccamm»  cul'-  bus ,  in  quibus  tucor  rcmotus  influnis 

pam  lacam  verfutue  dicit  eonim  elTc  ,  ficridicicur,  fbliusdoiifitmentio,non 

qui  ex  vcrfuco  &  maio  propoiico  ani-  excludicur  lata  cuipa,  vc  quamcuncec- 

cKftquc  pafido&exuloesaco  alieotsvd. '  iam^cumlcxtautiucloquicur,dolino- 

£cce  I  iniuc 
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minc  cxprimi ,  (upraprolixe  dcmonftra"  pccuniariam,  quac  per  (entenriam  impo-  (^nmJr 
cuineft.  ni  potcft,  oftcrat  ante  rcntentiamcon-t>^ii//oii<> 

Sic  eciam  tcrtium  non  magni  mo  -   dcmnatoriam  l.fi  rtut paratm.f.  eU proca-  deluti  m- 
menti  <IH  tjuod  enim  dicitoT  odia  cflc    rdtor.vt  ll,  vcrbi  gratia,  conuentus  ijQdo-ftmiMm 
rcftringeda ,  id  vcrum  eft  in  dubio :  nos    ne  ftirti  oflTcrat  duplum  aut  quadniplum  teuf  etii' 
autcm  hic  nonin  dubie ,  fcd  in  re  perfpi-    in  quo  pcr  lciuentiam  crat ,  iurc  auili ,  tal 
cua,  certa  ,  &manifcfta  verlamur ,  vri    damnatus,  ant  conucntiui  a6hone  iniu- 
cxprardidrisconftarc  fpcro.  Dcinderc-    riarumpararus  rrt^dbmarioncm  iniunx 
ftringcnda  funt  odia ,  quatcnus  legcs  id   darc ,  tum  eiufmodi  pocnam  realitcrof- 
patiuntur  :  lcgcs  autcm  non  pcrmitte-    ferens ,  aut  nolcntc  aducrlario  rccipcrc, 
re  dtS.  %. fuf^thm.  remotum  tutorcm  fu-   apud  ada  depoiicns  If.C.de foUa.  liben- 
fpedtum  infamja  notatem ,  ad  folum  do-    tur  poena  inlumiat. 
lam,  reftringiexillis,  quxiiafl:enusdi-       Etratiohuiuscxpedrtacft,  quodinfm- 
daliint,  itidem  liquereputo.  Dcniquc    mia,  ex  pra:dickis  caufis  crimmibui 
lcges  ptrnales ,  quamuis  ex  parte  delin-    non  irropctur  nili  damnatis  H.s-i-fift-At- 
qucntis ,  cui  pocnam  dcceriiunt ,  odiolae    qui  damnari  fententia  iudicis  no  potcft, 
Imt ,  fauorabilcs  tamen  funt  cx  partc  C-    qui  iolucrc  &  larisfaccre  parat'  cft :  quo- 
ius,  cui  ius  fuum  tucntur;  dc  maxime    circa  hic  nec  infamia  nocari  potcrit  cx 
Jcx  illa ,  qua:  fufpechim  tutorem  remo-    prxfatis  cnminibus. 
tum  infamia  notat ,  ex  parte  pupillorum       Et  hoc  quidem  dubium  pcnims  nul- 
fauorabilis  eft,  quoniam  non  modo  i-  hnnhabctrvcrumquonamtemporeob- 
uforum  pupillorum  ,  fed  &  Rcipu-   lanoficmdcbeat,  vc  mfamiarpcEnareus 
bhc.  interfit ,  rcs  pupillares  bona  fide    hbcrctur,  nonpcrindeinteriurisintcr- 
adniiniftrariactutorum  pcrEdumcocr-  prctcsconftarcvidctur. 
ccri.  .  Sunt  cnim quidam ,  qui  putant  obla- 

Ad  quartam  rcfpondeo ,  vitam  &  fa-    tioncm  licrioportereantcbris  contefb- 
inam  pari  palTii  ambularc  vbi  cadem  v  -    tioncm ,  ita  Coftahus  in  /.  6.  hoctit.  Bar- 
triufquc  ,  non  vbi  diuctla-cft  ratio,  vt  ioIusin/.2Aj^^orf.f/f.quoslequitur,hoc 
hic.Dcinde  locum  id  fibi  vindicare,quo-   ioco,  Autor  nofter. 
riens  de  Ubcrtatis  agitur  fauorc,  non  vbi       Fundamcntum  conftituunt  prius  in  L 
de  pcenis  irrogandis  tradatur :  nam  po6-   /7 jf.irff procurat.  in  qua Paulus  ita  lcrtbitt 
4iam  mortis  longe  grauiorem  &  accr-    StrtHiparatuspt anteittemcomeftatanhpe- 
•biorem  cllc ,  pocna  infamia:  cx  kg.  Ctipi  cuniatn folucre ,  procuratore  agente ,  tjuid fie- 
taltum.  ff.  de  pmtu.  liquet :  illic  cnim  m    rtdtbetfnatn  intquum  cnce^ieumiudictum 
•pnmo  grautnimarum  pGcnarum  gradu    acciper<,propter  quodfKjPeilwvidertpoteftt 
vltimum  liippiidum ,  leu  poena  mortis',    ijut prafenie  donuno  ren  cltultt pecim.r.  quii 
in  tcitio  vcro  &  infimo  giradu  pocna  in-   fi  tuuc  facuUattm  pccuntavon  habuit  ?  num- 
ifam  ix  conftituitur.  quidcogt  dtbtat  tudtcium  acctpere?  qutd  entm 

Ad  vltimum  refpondco  ,  fcgniricm,  fi  & famofa ftt  adio  ?  C  confiat  vt  ante  littm 
rufticiutcm,incrtiam,limplicitatem,vel  conteftatam  prafes  lubeat  in  ade  facra pecu- 
ineptiam  non  incidere  in  latam  cu Ipam,  cuniam  deponi :  boc  mm fit  & in pupiUaribm 
nil  i  iupinx  fint ,  aut  vcro  in  rcbus  aucnis  ptciuttft. 

tantum,inpropiiis  vcro  rcbusadmini-       His  verbis  ditcrte  Paulus  delidcrarc 
ftrandis  non  itcm,  deprehcndantur.         vidctur ,  vt  obKuio  pc-cunia:  fiat  antc  li- 
lif.D.      Exhifceporrofijmorisadhonibusin-    tis  conteftarioncm. 
Quj4y.  famiam  qais  cuitar*  potcft>  fi  pocnam  QupdiplumprictercacoiifitmatBOT- 
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tolus  &hac  rarionc  quod  poft  lirem  totadirimendafkoffidoiudicisjficautc 

conteftatam  ofFcrens  rcus,  (olucndo  fa-  dirimetiudex,vt  lianinvtducTCctiantuni' 

icri  crunen  vidcacur  /ef.  tjuttuAm.  /.  Di-  otFcrri.cjuatuni  debvtiir  ;  .ui|uc  hocmo- 

ftfi. de  buqus  not.tnfdmia.  Ug.  s-  Cod,  dt rt  do  (anshori  acton ,  f'ci.u  tjujdcm  fentcu- 

iuiicat.  Atqui  paria  (unt  confellum  cile  tiam ,  ied  qua  rcum  noti  condcjnncr.lal 

de  criminc ,  &  clle  damnatum  /  poft  rem  abfoluat  d  §  v/t. Inftir. ■  e ptrper.  &rempor4l. 

iudic.ff.de  re  iud,  L  r.ff.de  ctnfeff.  idcirco  ail.  Itacnim  conlcquccur  iftaoblAtionc 

ibiuenspoftlitemconteftatam  procon-  rcusvthbercrur  mfiunia,qyanon  nota- 

dcmnato  habetctur  &  conlcqucntct  in-  tur  abloluti.lcd  condcnuuui. 

femis  efficcretur.  Adaltcru  B.xrroliflmdamcmu  rcfpo- 

GattcTum  Panormitanus ,  Pontilicij  detur  c6fcflioncmiudu-j.ilcmn6h;.bcri 

iuris  intcrpres acutiffimus,  ftatait,reum  pro condcmnationcfic vt  vbi codciuiio 

cx  prxdi^s  cauHs ante  fenicntiam,quo-  rcquiritur,ibi  c6ic Uio  iudicialis fufHciat, 

uis  tempore ,  ctiam  poft  htcm  iam  con-  ied  habeh  dutaxat  pro  probationc ,  f ic  vt 

Kftatam  ofFcrre  &  foluere  pofle ,  ac  lol-  rcs  ui  iudicio  cnmcn  confcllus  pro  cou- 

uendo  infamiam  euiurc  In  quam  lcntc-  ui Ao  lolum  habcatur.  Idqi  cx  eo  intcHi- 

tiam  DoncUus  quoquc  indinat  il.Com.t.  gere Ucct,  quod  poft  confcUioncm  ludi-: 

eamque  probarc  vidctur  Welcnbec  in  ciaHtcr  fiid.im,condeiutioadhucrequi- 

farattH.nu. p.dehu qrn not.tnfdmiA. &  nuhi  ratur i^.ff.de tofeff.kt fi  c^fclfus  (imphci- 

vera  elTe  videtur.  tcr  &:  ablolutc  lubcr  etur    danato,  qui  J 

Etenimconfirmathoclarisperfpicue  vkcriori  danatione  &fentctiaop'clIcr?' 

Tuitinianusin ^.vit.lniLdeperpet.&tmpo-  Necobftati/.        §. 2. ff.de  conftSuy  ■ 

nL  di^.dumita  lcribit;Supcrcft  vt  admo-'  vbi  dicitur  quod  confcfTus  pro  iudicato 

ncamus,  quod  llaiuercm  iuJicatamis,  habcaturyiamidhocrcf[^edlulaliemdi- 

cumquoadumeft,(atisfaciatadori,of-  citur,quiaincon6tentem  non  runtaluE 

ficio iudicis  conucnit  cum abiblucrc,  b-  iudicis partes,  qu.im  vt  condemnetur. 

cet  in  ea  cauia  fuiilct  iudicij  accipiendi  Qmn  &  pofito  co,  quod  qui  foluit  c6- 

tomporcvr  damnari  debcat,&  hoc  cft  q»  fircar ur  cnmeniconfcfEonem  tamc  hi»- 

antcavulgo  diccbaturO  M  N I  Aiudicia  iufmodiadco  no  dcberc  nocererco,  ipfe 

eftc  ablolutoria.  Cum.itaquc  in  cuin,qui  luftinianusarbittatur  ,  vt  ci  quoque  ad  • 

Cutsfccerit.ANTE  SENTENTlAMi  abrolutiotwmprodcllevelit  /«^iT.- 

aducr(ario,feuteru;ia  condcmnaioriafcr  deperpet  &  tempor.a£t. 

n  ncqueaticonfcqucns  cft,vt  cx  crnnmi-  Non  obdat  pr.ctcr€a  huic  noftra:  af- 

bus  famons  non  reddatur infamis ,  quo-  fertioni ,  quod  (1  tcanfa<^o  iudicialis  lu- 

niamcondcmnati  dcmum  cx  his  cauiis  pcr  criminibus  huiufmodi  infamat  ob ' 

iMtantur.  pr.rlumptam  cotifeflioucm  ^  muko  ma- 

Nec  huic  fcntentia:  quicquan\dctra-  pb  mfamare  dcbcat  folutio,  arg.  L ptnHtt. 

ifunc,qua:  pro  opinione  Bartoh  adduci!-  Cde  re  tudicat.  prius  autcm  fit  vcruin  cx  /.  • 

tur,nam  lex7jff'deprocuratorib.x^anon  ^^.fin.&-Ls.ho(  tit.  igiiur&poftenus. 

refragaair nobis  ,vtetumfcntctum  no-  Rclpond.Namde  pacilccntc&  cranf^ 

ftram  cxprcllc  coiUirmer:  nam  ctii  inido  igcntc  hoc  ftatutum  eft  cxprelfe  conce- 

l«gis  didtimi  fuiftct,  ance  hccm  contcfta-  pcum  vt  rcddatur  in feinis:  at  de  lolucntc 

tamhacrcofterrc-,oftedit  camenmoxin  nonitcni,dcquopoduscautumcftiure, 

finc  ilh' legis  lCtus,hcercofFcrrcetiam  vtlibcretur,  liantelcnccntumlatisfcce- 

poft  hicm  conteftatam  jfictamen,vf  tum  rir  aduerlario. 

noixhbccccuircus  obhgruuouc,icdccs  Eftffxiccca^liuecfaradopadfa.'  .a- 
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u; cran(tgentis &r  foluends:  nam  hicfa-  abedagitur.  HancenimpectmiamuJM 

tisfacit  defKkcio  adueriarij  dum  prx-  cakulumvocaclCcus»  quiaquancumid 

ftacquod Dedmr :  atpaci|cenivdtianf^  &»qiiodvidlEm<lebeinr,  fubiedo  cal> 

ig^  defiderio  aduecfii^  non  fiMis&-  ailo&pofintatiimeafioqNiArapie^ 

cic»  Becqiioda^iie  peicbatiir*piae-  cognofcitur. 

flat.  Etlioceft.quodVIpianusrcribitin/./.' 

*  Non  me  fiigit  Sodnum  diftinguere  fr.ff.iepofiti.  in  conuarioiudiciononde 

drca  propofitam  cdcrouerfiani  hoc  mo-  fi<le rupta  agi ,  (cd  de  indenuunKC  '^ff 

do,  vt  fi  caufafit  ipfb  iure  Famola,rum  quiofhcium  fufcepit.  % 

.  antc  litis  come(lationcm  ncceflaria  fit  Obfcruaiidumvero  cft,ficdemi!pts&- 

obiado:finvcrotali<>lii,cauia,cxquaiu-  .  didis  iudiciis  damiianmi  fierijinfamf  m, 
didsdemaniienientia&con^emnatio- ,  ^  ^      %fTiTdimnamti  t  :  j  j .  'r:  i 

neinfimiairrogenir,  cumeoipoftiids  Q^oonditio>afiomifilberitine* 

contedadonem,  anteienteiitiamo&r'  dido,  ratio  ramen  fiiadcr,eam  fiibintelli- 

ti  fiifficiat.  gi,quQniam jd^»0  pon  contrariis  iudidis 

Venintaiiicifdifiindionemhancpco-  ainnatoanQnqcaiiinfiuniadidcur^quia 

barc  no  poflum , propterea^quod  in  cau-  in illis  de  perfbiiaconnenti  non  agimr£ 

fis,  ipfo  iure  infamantibus,  ohlatio  ab  Ug  6.%. fiH.ff.de hUquinotmfMUd.  Cuicft 

infamisnou  bberaic  nonpoflit,  cum  conkqucns,  quod  fiindiredis  iudtdis 

hfc  non  de  irroganda ,  (cd  de  irrogau  in-  de  pertidia;  6c,  4olo.  alicuius  non  aguu^ 

lamiaagatur.  i  timidaninatasiii£uxiianonnQtetiii;'  -  ^ 

Ut.£.  &     Non  fohim  amem  infamiinotatur,  Qiun  eriam  hoc  diferte  probat$. 

f.    -    j  quicxfimofis  criminih' damnatusflie-  fu^eil"sJnfiitur.defuJpe{iu ttttor.vhi  luSti" 

iit,  led  oui  cx  quibufdamcoutradhbus  luanus,  Sujpecitu,  ait,  rutor  renutm,  ji 

fiwrit»  obfidcmruptamdamnatns.Ve-  ^ttim^ddiM,  fmofmeiltfi^tulfMHh 

luaquiprofi)cio,tuteUc,depofid,man-  nonequt. 

dad  hierit  damnatus,  direfto  iudicio  /.  6.  Qupd  cum  in  tutore  ira  conftitutum 

%.6  & 7.ffM hu  qu^ not. iafmid^.fen.  Infi.  fit ,  aui.ob perfidamadminillrarioncm  ^ 

.  igfim.ttmJk^^    '  ratehnotidamfiiiiiaremoaecur}mulco 

Cur  autem  in  liis  potius ,  qnam  aliis  ma^jn  eo  cucore  rcdpiedudft,  qui  in- 

bjnx  fidei  iudiciis  damnato  infamiair-  tcgra  rurcla  pcrafta  conucnitur  tutel?. 

logctur,  ratio  hautobrcurefigmficatur  Porrolihociniudiciotucelqadmitritur, 

kLL6.^A'Uf.dehi4quinot.inf4mSif^3i3L\i-  .  QU*Canficflct,curnonuxca:terisbonx 

.  debceciniisagiturdeperfidia,fiaedefi-  ndeiiudiciis,inquib*aequedefiderupci 

,  dc nupta ,  &  non  dc  fimpHci  dolo.  ig>t"r,admittcrctur.'DonclL/«,ffl«Ww.fc 

Incontraxiis  itaque  iudiciis  nonfunt  Dclataculp.i  idem  plancdicendum, 

iniamcs,quiainillisnonde|^erfidia,icd  viquxdolocomparctur  &dolinomine 

«decalc(iloa^tur4&^$.7.  '  comprehcndatnr»n6fimQdoin<omni- 

Etenim  contrario  iudicio  non  conue-  dlibus ,  fed  in  dchdis  eriam ,  vtpauloft- 

niturnuisdeperfidia,  quoniamquihoc  pra  luculenter  ollenfiim  fiiiCy&diieftC 

tcneturiudido  nihil  fcat,  quofallcFct  2tobsxLsj.ff.d^fiti, 

eam,Qainitybm,mandatumaucdepofi.  De  leat  culpa  idem  afletendum  non 

mm,vltrofidcie(ilS&dnecquicqaamreb  eft:om'ms  fiquidem  infamia,  turpeaU- 

cepit  (c  fadurum.  quod  facimisprcrnpponit.ob  quod  itro- 

De  calculoa^  dicirur,  cum  de  co,  getur:fiquidemablurduelldedecorc  & 

«.     IpropceriuiceptumofHaumalicui  infiuniaaliquc  coerccn,  quicurpemhil 
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.-•dmiftttatqui  culpaieui peccare  &rolita  fit  coprehefum : quiatamcn a<lco«cprc(^ 

inims  lebus  negUjgeniia,  iniicmitatis  Sc  Ce  caucum  eft  in  i,  £  7.  iddrco  vchUmi- 

•faiiowmiae  TiriimidhnonVyiiirturpitu-  ileeft  iaaliqwalttlegevclconftind»- 

■&ik > Ttqux in optimos  etiam  viros  ca-  ne,  gua; hodie amplius  non extat ,  id ex> 

dere  po(Iu,ben^ ictibit  Donellus  d.  C4f.  I,  preftum  fliifTc  ^  id  quod  edamDoiieUiit 

Hxc proindelenis-culpa.iiiBuniaeaotain  -tUc^.  t.  fu^icatur. 

aWMiiBPoyt,  Hinc  clt,  quod  fepulchri  Tiohd  aOio  IMJL 

EcqiiaiU|iiam  ediftain  genetaliter  ex  infamiam  irrogare  dicimr  in  leg.  1.  Digtfi. 

pnedi^s  iuidiciis  damnamm  infamia  no-  dc JepuUhro  vioUt.  quoni.im ,  vt  Nlaccr  lu- 

carianeiat^nccdiitinguatvtrumdedo-  lisconTulms  fciibit  :  Scpulchn  violad 

loficdainiiatus  ,  an  vero  de  culpa:rado  cnmen poteft  did  ad  L.  luliam  de  vi 

tamen  ip&6c  diftingaere  inbec ;  tatio,  publica  peKdneie  tx  iila  patte  ^  qua  de 

inquam  ,  (upcrior  ,  qua  de  leui  culpa  lllo  caucrur  ,  qui  feccritquid,  quomi- 

damnamm  infamcm  non  rcddi  probar-  nusaliquis  funcrcturfepcliaturue  ,  quia 

tumiuic  CuiacceUit&ifta»  quodcum  &qui(epulchrmn  violac  facit ,  quoquis 

iCdidnmnolitCKddiflhbdainnanimali'  ininusiepulaisfiLiA/.i/ryr/iibi^^ 
■teciiifiaMm  fieri,  qnamfidedoloine- 

rit  damnaras  L 1.  Digeft.hiKtit.  confequcns      Pari  modo  cxpibtx  hercditaris  crimi-  jjfj^ 

■cft  ex  concia^  depoiid ,  mandad  >  ib-  nt  damnacus  infamis  exiftit.Ita  dilcctc  A« 

•«iciacisABnudcdannaimnnondkieri^  kdklerlmpetatoR  Siteeip&fleheKedi- 

fimiamftqni,  qoam  fidcdnloindnda-  cacemiententiaptxfidis  omftiterit:  noa 

innatusfiierir.  Cxco,quodnon&alL-i  pcrnatibiirroc^.iti 

Ncc  refragatur  L  inre  mMidtd.  C«d.  eft,furtumprobioris  infamiam  cuita0i'/. 

mauUtu  Vbi  Conftancintts  itidem  in-  i2.<i9<Lexqmb,C4atjisinfamu.  . 
iaStuiOBb  icribic :  Im  iv  mmidttdim  fem-'  Radoautem,obqnamhoccnnienfiM 

'Mii  fikm,  cmut  eft  certiftimuik  mMdMim"  mofum  eft,in  modd  addu(5la  /.  /7.  indica- 

dkium, nmm  tumtxifitmtmkfmadm  tur,  quiavideiicet  imptobionsfimiipe-. 

4j[e.  desfit. 

ReAe  en&nad  hoc  Dondhs  refpon-     EcenimaqHfafle  heredicacem  dicitnr, 

4let :  non  aileTcrc  Conftantinum  in  man-  qui  rem  hereditariam ,  hercdicacc  iacen- 

dan  iudido damnatu  eflc infimem:(ed in  tc ,  abftulerit animo  ftaudulendo lucri fii- 

•re  mandata  cfte  pcriculum  iniamic :  Ac  dcndi  caula,^ui  licet  fur proprie  did  noa 

hocidtuimm  fignificatur ,  inftmandaca  poifit ,  quoniam  nnltRis  in bonis  res  he- 

periculum  eftc ,  ne  damnaras  infamiam  reditaria:  tum  tcmporis  flicrunt,  L6g. 

mcidat :  quod  quidicit.nondidtdamna-  ^o.defurr.  furitamcnfimilimusefl. ,  vtcx 

tummfarnemclle,  (cdficripofIe,vtinfa-  adducbdcfcriptioneliquct.  Coni^atau- 

mis  fiac ,  &  metucndum  efte ,  ne infarois  tem  Incet  omncs ,  furti  damnacum  inb- 

ifiac*  fi?iddieecdobim  toAaisa  anclaiMn  mMuauxiLfiirtiff.  debit,  qmntt,  infMhL 

culpam  commi/eric.  7.d!rMMi(.fmlMentoitaqaeex  hocexpi*  . 

Prxtcrea  infamia  notamr  pubiico  latarnereditariscrimen,furtoaffinc. 
iudido  damnatus :  fic  emm  Macer  luhs-      His  addendus  cft ,  cx  Autoris  noftri 

oonfiilnis  in  h.ffde  fiASe,  kuBe,  ii^unem  (entenda ,  NoQurins  de  ilUcicis  lebus  in- 

ait,noneK  omni  criminc  (encencia  fadt,  fbrumcnctmi  confidens :  hunc  n. infiun^ 

fedexeo>qnodpttl:)iliciiiidid|Gaiiiamiiar  reddictfilegib.noftris  ciuilib.cautum  no 

buit.  '  rcpcriamr;nouilIimatamcnhnpcrijcort- 

£c  quanquam  cdido  hac  de  re  nihil  fticudone>ab  AutorcaUegata  cofirmatnc 
:  Ffff  Oete- 
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tkX»  Cxterumidu6-Hi(lium  perrcnon  in-  ^uidemcuroecxtaconfcmj&textusge^ 
QS*4^  6sim»fiMl«au&pr(>ptcr  oMamlurepoHu  iiaal|terloqiKii«,  atemi  ^ttinpMiBW 
An  r«/«-infligittir»fieafuii;»<^^tnlami^  idfa^dtionem.linttanoncm&interprei 
^dtie  m-  to  irrogat.  In  csBteri»  quoque  gencribus  tadoneai  rccipit  /.  w»  feto ff.dt  R.  titr.  Quo- 
ftntti  jKsnarum  eadem  ibcma  fbtuu  c(i ,  ait  urca  cum  in  ddia<5bs  tcxabus  non  cx- 
Mucc^iaUSmfii^m*/^uUbk  ,  qui  piioent  loiisoen&ici ,  c;uando  idegaoio* 
wttMfimU^  adexiAunacionem  ipedet,  eandcmque 

Hinc  re<i^e  concluc^itur  dc  rclcgario-  minu.^f,  exalijstextibusthocexplicanci- 
ne,(^uodillanonmfjmetniri  cx  cmizhr  bus,  deiumeiidum.  Ethancinterpreta» 
fnolairrogataluericivndciiouispropcec  tionemmireconfirmac,quod  ind.^.i.L 
•dulcerium»fortiim»ciimennili,expilact  j.  rclegatio cum  i^  RiOiium  eoiiiil^iaiiv 
Ucreclic.uis ,  optcr  rapinam&c.  nierit  queiQ.  non  aiker  iniamiam  impoccarc 
rclc^utus ,  hc  uifamis-.fi!!  vero  propcccdi-  conftar,  qaamifccx.cau(«  feunoiaroeritiif- 
gUduuoncm  &  duelium  ,  aui  cxdtacos  rogatus. 

nmvlcnsnodumosquisrelegetuitinfi^  .  PtanereaqaocTuKCZjftdttdnirrelega^ 
m  non  nocttnr.  Qu^  frnwnrialonge  mo  ad  exiilimationem  perdncre,  hocit» 
▼criffima  e(T.  exd.L  y.    z.ff.  de  txtraorim.  ctgivt.  intcll> 

Huicobijatur/rj.7;.$j:I>/^e/.<^^fftf.  sendumeftyijaodpcrcineat  uonadcQt«> 
Nam  tbi  CalUfaatus  lurisGoduItus  lHmendam.cam,fi<lminaeidamdum»' 
m  firibit  :  ouerd  pmu  si  exiJUmMih-  .mtxMmmtm,  aitCdliAcatus.  m^fyimtm 
nem  &mit4d  Cdpitif  ptTUulum  ptrtmtnt ,  tum  circd  dignitAth  pani  pldhmuy ,  rtluu  ' 
lulutt  reiegatio  ad  temfm  veLtn  ferftttum,  cum  rtltgdtur  quts  ct.  Um  vero  exll>  * 
Vnde,  cura  relegttionis  pmnA  dicttttr  pfa  dicti^abutxie  conllare  puto ,  in(amt- 
adext{limationem.rpedacc-,  inferendum  am  non  irroeut  cnenftiinatio  minuicu» 
&  con^ludctidum  viderur  ,  quod  iufo-  dtmoxac,  led Pjnc  demum  illam  infcni. 
miam  lcmper  iraportet ,  ex  quacununc  cum  confumici:r  in  torum.  Prcsi^nde  ne« 
.ttiam  caulairrogctut,  rmc  laroola,  lluc  cxi/.j.5.i.rcmeniiasontrariaroburnaiv 
aOn-ftmola*  .  .   a&itur  ,  q^uin  pbtius  fundicas  euec^ 

.   Opponitur  conlimiliter /Ifj?/,§.r.D/-  nir. 

jf/ <^  f»friwr</«.  ffg»/jf.m  qua  Calliftr*.  Non  cqnidcm  infidor  rclcgationf 
tu$  lunlcoulultus  fMmMttur ,  mquit,f xi-  cxiftimauoiicm  mmm ,  pudorcm graua- 
JHmiitm  %  ^uiiem »  mtmme  Uitmme  aru  n ,  i^axime  apud  bonos  &  gnues  viro% 
fi^um  d^mestii  potMfleBmmty/umi eitm  QgxK  ctiam  pcena  idus  fuftittm  ^ft qu»' 
r«kg4tur  quit  vHoTdmtmeuttur.  Cumi-  cunque  alia  ;  vcmm  hoc  infamiam  clle 
g^tur  pcr  cclcgationcm.  cxilbmaiio  mi-  dicendum  Marcellus  in  di^.  kg.  taus  f»- 
iinaruc  »  fcquiturquod^in&niamunpOB.  Jum  j>ifffi.  ie  Im  qu  net.  mfMn,  mfidif. 
.  MC ,  cum  infiimia  fit  cjdftimarionis  .'ui-  wrPap&ian.in  tJuJUwC&fupraqttoquc- 
nutio ,  vd  con(iiiia|ino  i>&  i^.  ^nv^*"'^ ^'^''"^Hmmi  Tiw"?m irindlr 

• '^4V^   >->2*V"'r.W  r  ndctfaaiin6miam,* 

MFOiitt-atrMoe  obteobnes  ndnaii.  . 

modumdifficileeftrcipondere :  quode^ 

«iminaddudbslodsrclcgariodicicurad        »>S50LFTIO  TBESIS. 

exiftimarionempertinere,ircmquccxfti-  '  Oa^arvltmu, 
raadoncm  minucrCjid  luacupidebet  >ii. 

can&quoQuerdcgari— 18 fimo&fit^iiix.  IiTpamca  Iv^arr  liaAenusi^^ 
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^  <kfiniunt  eam  ,  qiui  opinio  alicu-  tur  :  tum  quia  hoc  loco  ignominu,  in 

lus  ;^ud  graues  &  honcAos  viros  ixdi-  gcucre,  ^auatopudorioppomcur:  tum 

■tur.   Eai^ntdiauir  conaario  fiiA»»  caam€itminLi7'C9i.dtm0ffie.tejUmmt, 

honeflo  vidcliccT  ac  !audabilirur(u$  col»  infamia  in  g^nece  opponicui  turpitudi- 

li&abolcrirfr^.  le^.  t.  deoOfiq.  psr.  L  29.  nis  &  lcuis  notar  macular.    Tum  deni- 

DigeftJekinpUHMMfdmu &i  27-  Cdein-  quc  quia  non  m  vjio loco  luns  noHri  cx- 

•^'ttftmmt*   Idquepropterca,  quod  prefleInipp.proHrennu',increpaiioneni 

luhllnin  naruralc  fic ,  quam  vnum  quod-  iudids  innniiiBi  non  irrogare ,  Ucet  pn- 

qaecogencrcdillblui,quocolligatum&  dorcm  grauet :  Sic  cnim  r.orJianus  in 

contradum  cft  §./. l^uihus  mod.obitgiU folu.  l.  /7.  CfaLex-quibus  (aufts :  l  erl/um  precthm 

Sedaddw^iegibus  luhii  iiuiuimodire-  tH^um  f»tms  vertcunduun  onerare ,  quM» 

Q^nquam  iaficias  non  eam  »  'JH^S^ 

nuculam  iftam  ,  qax  alicui  turpi  ali-  Etetamcum  non  Cduft  cognitd  diSum  efi 

quo  fii(flo  aipergitur  ,  quamque  vulgo  iavKafitmati? ,  ftd  ai  poftuhttum  Patroni 

iu^num  fadi  appellitant ,  eiui  contca-  mterioctutme  tuduit  reff^onfum  ftt ,  nt^ud* 

no  fiiAo  hondlo  atqiie  ImdalNK}  ftum  1m  it^Mudm  irrog*t.   Ec  Impp. 

maculam  iftam  (a^  iafiunlAm  elTe,  ne-  Carinus  6c  Numeraruis  in  leg.      CmL  / 

■go  atquc  pcrnego  :  grg.  feg .  iSm  fu-  eod.  tit.  Interlocutio  pr^ftdu  ,  quit  mdtffd 

0itm  L22.DtgeftuU  hi*  qui  tft.  v^dm.  l.eas.f,  eft  tttfatnem  eum ,  dt  qu»  qudtrif  fectjfe  non 

mttttfMt 

Afimtdidb.  &ddn^mmme§ndemnAtmfo,fidttapTi- 

Hinc  fruftia  &  oriofc  dc  fpccicbus  c-  ^"'''rbisffrajutm  &4dm9mmjHtUm€bi- 

ios&rgradibusquxritur  :  negnto  quippc  fttvittfjugemfereformet. 

generc,ncgancur«juoqueipeaes,rubeo  Hic  oblcruandum  quod  Impeca- 

gcnerecottremr.          ^  torcs  abiquc  vlla  inftmiaE  diftindione  • 

Spcdcm  infamtx  fiiAi  confticuunt  generaiicerpronundanc ,  infaraiamnon 

Dd.  Ii  quis  kiudicc  increp.itus  fucric ,  irrogariiudicisincrepatiojie  :  itemquod 

percexcumin  Ug.  20.Digeft.de  im  ^  it$t,  Gordianus  ncgat  incrcpationcm  iudicis 

ajf^SoMu.    Nam  ibi  Papinianas  ob  luec  v  i.  l  a  m  cxiibraatiorus  niacuiam  aiper- 

VRbftienienticpcaEficiisprouincix',  cd-  geqe. 

jyU  cmmettto  vtderit  dccti/itionit  infttgd-  ^»,*^  --«uBA  kJiM-  etmA^A^ 

. ._.      j       -  rtooMC  neccuano  lunc  concnucn^ 

^M^^^^^^  dum.ioaid.inc«p«iaacmi^ 

3twmidbifm«nciaiiinctcpati«iei»-  *o°'°»P^^^^^            ^    .  . 

didi,aiftimatAucornoftcr,opinioneni  Idcmque  dicendum- ,  h  quis  m  ce-lAC;, 

cbmmunem  fecuais,infemiam protcnus  ftamcnto  k  tcibtorc  pcrftringanir  ,  A- 

fcOiimponari.                  •  le3tanderImp.E« .  mquit.^iw/^rffrrrf/frf- 

'5edlunicicmentiamidemrpocinsTa.  wmmfimfMm  mcrepms  fcrtpfit ,  infdmet' 

-Ttsconfukas  Ps^nianus  in  ca  Op.  dum  tffiiiem  filios  nonf^ciunr .  ftd apud  bonos  & 

fimp!icircr,gcmrTaIiter&mdi{lina:cnc-  grautS9filUtiimeim,^IUf^tdt^ltiuit,Mt-  . 

gatur,  inaepatione  iudidsignominura  tdnt,  • 

irro^i.                             ,     '  Eccc  hic  iiegatur  aperte ,  ^od  in- 

Ncc  ianc  fi^uimr  pudor  alicuiu*  <^cpatiopamsinferaiam  iamoocc.  Noa 

pgaggm  :  Erg»  va&am  fiiOiiirogip  jgi(^j|£^^o(IumaatiH£qui^mp . 

Ffff  &  &mian 
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^aniiam  pcr  incrcparioncm  patris  irroga^  nis  cedcnd  »  vUam  iiiuri  infemig  VC^kOt^ 

ri  llatiuc :  quamius  apud  honeftos  &  grar-  lam:iiiaxiine  cum  is ,  qui  fbrtanae  iniurif 

ues  viRM  cius  pddorfic  ffriftinHirio  pcr  adinopiam  rcda^us  eft,coginon  polfit 

hancgiauetur.  bonis  ccJcrc  i.n$%L  //jf.  Igitur  cum  Hoto» 

Qu.47.      Scd  quid  de  bonorum  ccflione  di-  manno  &  Wclenbccio  cxiftimo  fimpli- 

Anctfi»  cendum?  Anne&liaeciatamiaraimpor-  ater«5<^mdiftm(5tcafrctcndum,ciquibo* 

kuunm  at  }£cdei)acfecKGtfevidentiirclinet&*  nis€e{fif«fincpropriaculpa,(iiie(Qmitt^ 

fi^Sawr?-ac  difoepances  legum  noftxarum  (cn-  ininriifiiPiftot»  willam  indf  inftmigr  Hd* 

tcnti.r  :  nxm  in  /.//.  Cod,  tx  qnihus  CAufis  taminuri. 

mf*mu.  Alcirandcr  Imp.  confttcuit  cam  Nccobftat,qt)ocldiciciu:iniiiMwf./n;' 

cedcnci  bonis  nuUam  inogsure  macu-  fliiio  booonun  igHoniinio& ;  fcinc  A* 
hn  oporcece :  Dtltitms't  inquiens ,     *  qnidem  inlibfze  non  licec  ,quod  ctiam-&^ 

1«»»  (ejferinr ,  licet  ix  td  tduft  boMilUrum  mo&fit :  ncc  enim  quicquid  ignominio- 

ftnitrmt^wfAtnts  mn f}unt,Sc  in  l.vlt.  qui  bo  fum ,  idem  quoquc  fiunolum.  arg.  l.  ji.Jfi 

m  ctd  fojfunt,  lulUnianus  diicitc  rclcii-  (UbUiqutH9tMfMn,L  eos.  B^.  dt  decurwii- 

txifitmjtim  :  qoo  iacis  innuicur»  nnl-  Vctaceamquod/$./. Iqudustxcdufij 
Jam infamiam , ac nc  fadi quidcm irro^  mmumit.  non  Uc.  non  dc  ccfllone ,  fed dc 
II  boms  ccdcno :  alias  cnuu  ialuarcius  ezi>  bononmi  venditionc  p.ublica ,  qtue  Hib 
ftitnarioMinMnecec.  halbtficiicoafiiwicnt ,  lomMaiia)cqmi 

Conok  m&  >  quod  celSo  bonorum  ctiam  acc^dcbietiQCai  Qccionitfiyct 
infamiamirtog^t  fi  non  iuris  ,  fadita-  adduftns.  "■  u 

men ,  dicendum  vidccur  cx  tuatlU  isj.      Effc&us  infiuxnse  praecipuus  hic  eft  •  fMff- 
tif,  L  vttt  ccflio  bonorum  ignomiai<^  quod  dignitacetonnes  ecdndac»  pottat • 
dictcBr.  Ecinf.'iLftttefrx  editifismtniumt,  dignicacumiisoccludac  quibot  Adhxrct*. 
bonoriim  vcnditio  dcbitori  notamali-  iravtquicaIaborar,adhonorcs ,  adofS- 
qu;im  apod  bonos  vicos  adiiecre  allcti-  ciacamdignitatcconiun£b,  nonadmic- 
tur.  tacur:idquodapcrtcreichprenmtImpe- 
doev»  teftacnri  deoodom-  ratoccsini j»  C  dlrd^pMMA  Krfir fimtfit^ 
bonorum  pofl  profcriptioncm  &vendi>  &natatit,  Mtt  ^tsftelm  Mtt^dtuifttMdt. 
tionem  Cu  b  haila ,  infam  cs  c(Ic ,  dum  in  inquhuit  &  quos  mfAmia  gh  bonefitmm  fee- , 
Orac proC^i^tio iu fcribic :  JErfi btrtk '  titfiffti^daib^nttatufntdpdttbutu,  LtixiL 
UmmtiiSti>9fidtiimftmiummm    C  AMtMilifiwi  MXtesi^ 


iffumbmmif^. 

fiim&uiif.wmim  1—  vmmiimhinftf^  ttma^tammttmm»iiuBith9mTAmqmiih- 

deutm,  1^4  d^nitarit  hcmmibiu  defari  folent  ,  vti 

Haec  ica  fonciliarc  nititun-AiKoc  no-  ftfftt.  iUbeant  autem  mtrandt,  vk$  nliut,^ 

fter»  vcbbnornm  ceffibtnminfiiiBec,  ^rr/?ari!iw,/rtfr(rfN«eM 

q|oando-fao  vitio&culpaaftedacadeco-  fienalitnafguntur, 

cpumhonsi d.n»ueB.tft.&d,^,i.l.quibtittx      Hocvero  etfivulgoadeammaculamyt 

tattfs  nmnumit.  Non  ctiam  fi  forranx  vi-  qiiom  fzdi  infamiam  nominant ,  porxi- . 

tio  ab^ue  culpapfopcKtad  inopum  r cdi-  gjtrc  concncur » iiUs  camcn  valdc  ttfts^ 

ffoai,'  nu  l  tt*'f*dt'dtairim.  vhi  C^iXSimmi 

QuB  condliacio  n^vtmmJocum  habc-  E»t>  air ,  qni  vrenfilia  ntgo:laitur  &  vendnnt, 

tt  &  lubfiflerc  pofTit ,  valdc  dubito  pro-  tiiet  ah  adibbkicadmtur ,  non  optrtet  quafi ' 

pcergcneralica^emlupciiorumtcxtuum,  vd  tftifinm  ne^iffi  Dtuique  ntnfiuufrM' . 

MmAtm».^iMmtAiMfmmgmf  ^MitLUmSiMASKimuditinimumndt^*'' 
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S^limhn^emmfidfamftNn:  ntttnim  pinionis:ad  priinum  enim  refpondco , 

ii^amesfimt.  nocoriatumolim  nonfuilleadmiiros  lcr- 

Ou,  4S.     Caetecum  cum  munus  cabeilionum  fi«  uot :  liquidem  coniticucione  Ho  norij  Sc 

ne  NMHriacns  nonficaliqua  di^iitast-  Arcadij  ierui  exprede  prohibcntur  neti 

wmf^  quxitio  htc  fiiboritur  >  anne  infilniist»-  nocarij  ieu cabalanj:gencrali,inquiunt,le- 

trtmtd'  bcllioercaripoffit?  gerancimus,vtfiuelolidisprouincijs;ri. 

Pioafirmariua  lcntentia  fadcjprimo,  uc  Ungulis  ciuicaribus  neceliarii  fuccint 

^uod  labelliones  oliin  leciii  pubodfiie-  tabolacijdibeitkbiniiies ottlinentdr,  ne- 

wintLNtB4'i/er.ff.Je4.f0ptJ.a.CmLmi.§.i.l.  que  vlli  deinceps  ad  hocoAdum  pace- 

tpd.  ftt.  Atqui  (erui  fiierunt  homines  vilit  icat  aditus ,  qui  fit  obnoxius  ieruituri : 

llmi  ieuillimi  ac  famoiiilimi  ^roindecu  qmbus  verbis  aperte  remouentiu: ,  ac  pe- 

(enii  pocuetint  ccearic^ieUiones ,  tatio  nkns  exduduntur  k  munece  tabulano- 

nullaeft  qucimpediflC  inianieaqaoqae  cnm  onmes  ,<pri(ecailifffiinccondirio- 

labeilionescreati  nis; 

Acceditquod  decariones  notarij  fieri       Et  quamuis  ex  hac  ip(alcge,  quidam' 

prohibeancur  in  /1  vniuerfit  cJtdeairitmk  demonftrarc  concncur ,  iure  pandeftk* 
fbiMMilMfiM^inquitlmperaror»  *    '  —  . 

MM»  a « 


tdetitumim  9$ep  tmptmt,  adhd>itos  fiii^»  e6iqnod  Hoodcins 

Hoc  autem  non  alia de cauia ,  quam  quia  Arcadius  hac  (ua  comtimdone  demum 

viie  cik  ofidurn  &  decurionmus  pune  Goniticuertnt  adnotarij  manasadiiil»ei»* 

indignnfn.  CnieonfiqnciitvUecac*  la*  Aiicii^lflicsbilkoinmes ,  ac  prohibiie- 

&iiies  ab  eo  arceri  non  opoccece  :  cemo-  cint  (eruos  Dhalriit  qnia  camen  conftitn- 

uentur  fiquidem  ab  illis  duntaxac  officijs,  do  huius  t  /.  non  dVVnact  nouis  decifio- 

quae  dijsnitatem  aiiquam  annexam  ha-  nibus  qua;in  priori  codice  non  cxtite- 

bent ,  k  ieruLUbus  autcm  &  bmoiis  non  rant ,  (ed  nouo  demum  ac  podcriori  Co- 

ranonencaft    ^toJMrtlfaMfcfadcoque  legibA»- 

Quodrcaex&t6nduden<Inmeftfii^  dedarummoneftpoftetior.paltoieftjex-i 

ifrbibs  quoque  fieri  pofleeabelliones  ,  inde  probari  nbn  po(Ie,  quod  tempore 

quam  ienccnciam  pleti£|ue  pcobari  icrir  iuitiniani  ac  kue  Paa^flhftgttm  (crm  cctt 

hitWtSctAceJkkfmMitkiiitmtM'-  arilncrincTabahrij,fineNoBrijJ4ecad 

fim.  eamque^  ip(e  apptobate  videcoc  cem  fiiciunc  cextus  in  concrarium  addn- 

Wefenbcdus ,  dummoJo  notarius  -  no-  ftirnam  in  illis  pcf  (eruos  publicos  non 

minemaleg^o&diaonficnocausia-  inceiligunmr  Nocarij ,  (iuc  cabclliones» 

fimia.  intelliguncur  retvi  in  publicum  em- 

Bquidenf  atUior  ndfter  In  conttaiciam  pri ,  acque  ad  hoc  compacari , vtin  publi- 

«Oncedit  icncentiam ,  anerens  iiifamem  cis  miniftcrijs  liabcrcncur  L\.%.fi  fir^ 

a  nocariatu  omnino  cxcludi,cui  wcCouar-  uumDigtfiJifU^tlkLfidfi.  $.  ^jfMktm 

cuuiasiniocodtatorubrcnberevidecur»  V9C4»ii.  ^ 

propterea  qnod  ofidnm  necac^  fidem  Ad  lecnhdnm  ceipondetnr  •  efianifi 

icquiBK  :  Abiutdum  autem  fic  fidcm  Impp.  iubeant  decunoncs  \  tabelhonis 

haoere  till|a  4c  infiunia  noiatB  pcd»*  ofnao  abftincre,  cx  ca  cauia ,  quod  tabet- 

JMe.  Uonis  oifidum  nou  fu  dignum  vins  dc- 

Qusefeaneaiih&iiuhiphKcttpiider*  cnriaaibas:nonexeotamen(eqnitarta>- 

rim  cum  hodie  Notariatnsdi^BAatecna-  beUiones  viles  effe  fimplidcer ,  (ed  ceQie- 

jd^ualemvidecur  habereannexara.  dtii&collanone  fada  cum  dignitatc  de- 

•NiCKciiftiiacac^iunentaGomcuaco-  xari(Niatas.Acqueliociraeire,daccpace-' 

Ffff  j  (m- 
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fcir  cx  conftiriirionc  Conftantini.qua:  ex- 
tac  in  Codicc  Theodoliano  i1h.12.ttt.  i.  V- 
niuerlbsdecurioncs  volumus  a  tabellio- 
num  officio  temperarc;  uemo  aurcm  ad 
decurionatum  vocacus  exculare  fe  pocc- 
nt.co  quod  hierit  cabeUio :  cum  &:  huiuf* 
■moJi  homince ,  C\  fiicriru  idonei  >  vocan 
ad  dccurionarum  oporceat:  lex  enim  aux 
dccuriones  a  tabellionum  officiis  voluic 
fubmouece,  addccuaonatum  vocari  u- 
bclliones  non  prohibuit. 

Qupd  iiiuquc  ad  decurionatum  afpi- 
rarc  poflunt  tabclhoncs ,  lequitur  cos  in- 
famcs  non  elle  arg.(LLi2.de  decurio.L^.C.de 
^gnitMtb.  Ncc  adhoc  notanacu&  offidum 
infames  admitti. 

Etfi  autem  infamia  ad  honorib.  &di- 
giiicatibus  cxdudat ,  non  camen  a  mune- 
jibus  vacationem  cribuit :  iu  cntm  Dio- 
det.&  Maximin.lmpp.in(ames  per^bn^: 
Jicet  nulhs  honoribus,qui  intcgrx  digni- 
tacis  hominibus  dcferri  fblcnc ,  vci  pof 
(unc  j  Curiahum  camen  vcl  cmilium  mu- 
nerum  vacacioncm  non  habenc ,  (edfb- 
lennibus  indidbonibus  ob  cucelam  pu- 
biicam  cos  iacis6u:cre  necelluin  ciLLvnk, 
Cdemfdm. 

Et  ratio  huius  pcripicua  e(l,quod  ncm- 
pe  munerahtEC  oneroiafint ,  mulcis  cum 


ISfTTATlONII  VTIL 

moleiliis  coniun(5b :  par  aatem  non  & 
hilcc  oneribus  iubleuare  infamiam,  ci- 
'que  prodellcjcui  nocere  dcbcat. 

Quam  rationcm  innuunc  iidem  Impp. 
Dioc[ct.Sc}\>Uximm.inli2.C.didecurMHii. 
duraaiunt :  Kecmfames  inimuniutemhu- 
Ifere^umluupriutleguimn  notdfint,  cuue- 
mt. 

Abfurdum  quippe  cft  priuilegiura  , 
honorib.  tnbutum  >  infaniibus  prodcilc: 
eodemq^  priudegio  honoccs^  infainiani 

fiudcrcliKamue  k£tx  hunc  etfec^um  cri> 
uunt ,  quod  is  qui  ca  laborat ,  pro  curpi 
pcr{ona,qubadqucrclam  inofficiofi, ha- 
bcarur ,  iu  vt  quemadmodum  miumibos 
inilitutisifratrcs  habentquerelam  inoffi- 
doi i  teilamcnti  ^  ita  quoque  hi ,  qm  fiJOd. 
laborant  ijiiamia,locun-i  facianc  inoffiao. 
Uquarrchc  L27.C.dein$ffic.teJLtm  Qupddc 
curpibus  &  lcuis  noix  macula  alpcrns 
pctibnis  iacilc  largior:verum  has  mfamia 
ahqua  laborate  non  conccdo:&contr4- 
rimn  iupra  cuidentifrime  demonflratura 
cft. 

Vtrum  porro  Spurij  iint  iniamcs ,  8c  v- 
trum  ad  tcftimonium  dicendum  uv 
.fames  admictantur  uifia 
iuislodsdice- 
mus. 


FmisDtJ^Htationu  OdauA. 
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i^Riacr.RIATOJl 
DEFEKSORI 


SnprtcuTMtor  in  rm fuam  fit profrie  lir» 
procmdior  &  fidtut»  depnatrd- 

ttrelo^iuittctmmuitKrt  ZT* 

ito  fnmatrifm  fem  fium  dtkt§r 

f^tduMm  differat  precurater  alfM-  XVU, 
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l^m  IhdtikhMmfrHiiMi^^  fikmhmkf  ^ 

.  D  I  S  P  V  T  A  T  I  O  N  I  S  N  O  N  JE 

PftOClrilATOIlll.  £t  DsFENSpHIB. 

rnnsis  fJLiuju 
'Hefeludo. 

VS^SK^  Rocoiatortn iucenoftio  ge-  iliandi poteibtcm ,  & altcr um ,  qui quv 
tft  BEl^  nmliwTitiffffirit^  fll^—  dempoidbmlMbcttadininHhMidiT- 
tnegotumandacitdoaitittad<  nliicc&boaaifiMinonlibcram.  Vcrunta. 


miniftrat ,  iit  L  i.ffM prtcttrdt.  mcn  quominus  iUis  fubfaibamj 

Arque  hic  vel  eft  iudidalisi  nondubiaiurisftmdamenca. 

vdexccaiudiciaiis.vtn*i}egocia,qprocii-  EcqoidenipriiaDoaiifiaCaproouaiofe 

BmHi**'*  mkabiaStnaS».  demandaci  fo'  cu  libera  polTe  res  qua(cunq;  alienare,ec* 

iMHllHilililfiinr  iMdict^ltahoccdinia-  iamfinelpeciali  mandaru: Sic enim Idhis 

dido  cxpedicnda&rxfr-wwi/ta/w,  qui  in /.^.$.4.j^<&  ^f^iwr.  m.rfow.  Nihilaurcra 

cxtraiudiciumperfidcnda  funt :ica  quo-  aiCjintcreft, vtruKiipfedomin^pccfettaF- 

queprocniatofffCmlaeooedcnttndaiiQtr  dacaUcuifem ,  an  volnnitte-ciiis  alinc 

«iceocia,  rcd^ia  iadicklem  diniditlir&  Q\»  ratione  fi  cuiiibcrancgotiommad- 

«ttraiudicialem.  mmiftratio ab  co ,  qui  pcregrc  proficilci- 

EKcaiudicialisprocuracor,  nicfiisdu-  tur ,  pennifla  fiicnt  &  is  ncgotip  rcm 

p]idsgenetiseft,aacTmneci<»ambonoi-  'Te6didentacjttadidecit«6dceainaoci* 


__    , .  picntis 

g^^f^  .  Idquodtotidcmverbisluftinianusex- 

_        .*  procuratoromniomrerumvclnceo-  preflituii^ffrfr-tfjwwA^w.iiw^tPau- 

aorum  itidcm  dnpkxcft :  namauciibe.  lniinil/l.l.<^/>r««rjr»r*piocwaicd 
^*"^''  ttnUaibcc.bnaoram  onunnm  admiai-  llibefacoafkimcofennicciccemdomitai 
f!^^4liacionem,aucnon  hiheXyLf.^^.fMacq.   pcrmnr.irc:  Prorurjr.  inquicns.  cui^^ener*- 
^^lf^rer.  im.  §.  ttihiL  T.  de  rtr.  dmf.  &  acqmr.  ear.   hrer  admpu/iratto  commga  ejl,fottfixxigcrtt 

r    idm.  Tametficmm  HugoDonellus ,  c-  altudpn  aU$fUfmMtmw. 
llmol  umquclec««Hnbetni$ G^Iianins,^  Atqw<pemmn«^alienare/././dffm 
le'^^  contfndanr  pnmTfirTf**  vniuerfi>-  »triii/4f.Procur,itor  iraqne  vnmeriorum 
v"*riimhonomm.  Qucmttismandatamha^   bonorumcutn  liScra  poccll  Imc  fpedali 
cum  Ubcra,TdU|Uodidcmcft4ibcc4  jnandatu quaiuis  rcs  judiilmdc  alienarci 
habcrepoceftatembonalntadnHmAan.  Ptocmatorvew^me  libcnnoiipotdMv 
di :  adMcnie  vaiiam&  abinterpp.coiii-'  ne  rpedali  iSe  eapredo  mandatu  quic 
aameflcillorinn  fcntcntiam,  qui procu-   quamalicnate, excentJs  frudibus&  lis  re- 
ratorcm  vniuerlorum  dunliccm  confti-   bus,quafcruandoicruari  non  podimti 
tuunt,vnumq«iibeiamhabeataamim.  ^^/u^/raMMfsoiadepcocwacocaima. 

•  Gggg  beii 
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beca  Sc  C\nc  libcra  non  fiint  idcm.  uerfbrurDbonorumadmtniftrado,  qu«« 

a:.  Acccdit,  quod  intiiuns  pr ope  in  lo-  uis  runpliciccr  commiiIa,nklulotninus  in- 

m  iuris  nofhri  exprcti&  fiac  mentio  pcO-  i!riligftttibcnicftii|ancbca,quiaalioquitt 

airatons  cum  liben,li.  e.  cius ,  cui  lioefft  non  poflec  elle  vniiieiionioi  bononifil^ 

vniuerfbru  bonoruni  .idn-m  flr^.rio  pcr-  qium  noB  totet- CXCtOCtC  in.  nebni»  O» 

ininAedjVtin <^.qu4rAtiout Ide T(r.<kt^.i^.  nxnibUs^ 
\          ^,4.ff.dtMqMtr.do)nm.Lsiffdtfr9CMr.Lfil»-      Rerp.nullaquippe  coniequennaefiiiv 

ham.C.f»UwmHtt4f*4J*fU(jmfax.kx.  hoc  DoneUiargumcntomec  enim  (eqiii> 

koc ociofc  &  fruilra ,  H  non  diftindlionis  cur,  liberam  non  habet  potedaccm  adnii- 

gratiaid  lir ,  quo  (ciliccr  ir.ccr  pfocucato-  niftrandi-bona  ,  crgo  nonhabet  admini- 

cemcuni  hbcu  &  imc  ltbccA-«ii(Uugua-  iUatiuncm  vnmeriorum  :  itcm  habet  v- 

cnr.  tiincrlortt  bonomm  adminifttatkmcmg 

Prjctercaretip&lia«|uitiir,qciO(ihaec  ei^  babcc  libetam  adminiftracioiiem:' 

diucrfa  fincalicui  vniuerlorum  bonorum  plus  cniin  in  coclufionceft,quam  in  pre- 

adminiftracionem  committcrc  &  ahcm  nulfis  «quonumaditniuftraciovniueri»' 

KberambononimMaiiniftnaicMi^imii-  winboiioaua«tfepiicdl»qnctafflenn6r 

dare£tquo<ialicuiadntiiiiftiaik>deaaii*  fic  libemadminiftiado  :  fic  enim  vui- 

dUripofuComniiimbonorum  ,fictamen  uerla  Wona  mca  alicui  adminirirnndaJ 

vc  ci  noa  mandeturhberabonor<umadk  maudarepollum.  vt  camen  eiuoncom- 

Munifttaiio,  ccctura    tndubiuuuiucw  miccam  tmeiam  adiiuniftnttiohcii»iB>* 

«idecn',4ciatiM>Aeiidiccextusin/.^0.D^.  rum. 

mdnditiy  in  quo  formula  m.indati  cum  ii-        Non-etiam  refnj^atttr  ,  quod  con-i 

bcrapro^ionirur.&iquidinichuiuimodi  ftet ,  ccJtam  &:  induKitatam  rci  gcrcn- 

complcct.uurmandatum,exponicur,hoc  ckr  pocclhc«m  cum  accipcrc  ,  qui  Ipe- 

aerape ,  qnod  alicui  hbera  bonorumad*  dabier  qnid  mamlamm  eft> ,  A&manda» 

miniuraciocommillaeft  ,is  omnia  face-  tum  noo  egredittir ,  &  quidenr  malt^ 

rc  poffic ,  qu«  ipfi  permictuiua&^domi-  cerrius ,  quam  fi  gcncraliter  admini(h»> 

no.  oo  vcr t>o  adiedo ,  data  e  (Icc ,  &  camen  • 

4.  Mandato  genenfi  vniuetiorom  bo*  ¥faiqiie>  companimir  pnwami ,« md 

noruni  non  concinetiir  jvHeAas  r;-anfig6-  ^qalicer  qiud  maodatnm^eft',  pci»* 

diLSci  f  defrrocitrar.  vbnt.iPauks  icr.bit:  curator  vniuc:fiirum  honorum  ,  feurc- 

Ufindato  gtJttralt  km  cmmen  ttuun  tianf.  cum  ommuni.  L  iussurMdum  % .  vultJiigtft, 

0m9iimiKiiiiiiicMptkmpfofitum,&idt§  ifimmmmil.iifihitmit,^irit.  &Li.yclv^- 

fpoftetif,quimMdamt^ttm^:afi(mtmrmm  mm^imm f^:Oigtft. i^p^ttSi, L mmt&t' 

^         nonhuhii  ,imf9ltimmr^dkgb£tmmkm  mmmDigtftde  pjcL   Quod  certo  .irgu- 

mttrtetuUs..  mencoellcvidccur.nonplus  cumaccipe- 

Acqui  conftac  ptDCUmmflBpufe  fine  ce,cmadminiilcido^quamuisiic>c(a,cllcc 

i^ciali  manci3tucranlIgqDe,ex*4»>dbf»»>  pCrmiliL.- 

mir.iiifext.\hi^QV\i.^tK:  PrMutatorqnoijut        Refpondcndum  enim^ad  hocargi^' 

^Afy  tefittctaUittMndjttuimAmentutu  dtfeirt,  mcntum  Doneiii ,  procuratorcm  vni— 

WelfMe^ctMMpmftt  mfi eikmurum vel c^tuft  ucfionim  bunorum  ,  quociens  compa^- 

^dmmt^malikriifittmm^Sii  BMnrxumpaocuracoee » Ipecfalcmapi)^» 

Ex  his  iginir Eelinquicur,pTocumtorem  tmniiabenni,  toneepecfeocttcacoiemvw 

vniuerfi)rum  bonorum  rcclc  diuidi  in  niucHorum  bonorom  eum  inrelligen- 

ptocuracorcm  cmn  hbcra  6i  luichbera.  dumcilo,  qmhbeoun  lubcac  iibi  adnu«> 

OnkumtmmnM».  irQujpdm.  "'»>"t^Tn-  iH^^H^i—  ,  &  quan* 
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1>i  P«ecTftATotiB.      DirfiMf^ftiti  Taiiti  t  4c§ 

[fcgcs  a<idu(5l-r  c;cncraliccr  dc  vni-  imerdum  peculij  libcrain  adminiftra- 

'MCribrum  bonormn  procuratore  lo-  rii>;u-ni  (duis  concedcre  folct  A^jj.y/Mf- 

quancur^  non  vecoin  4>ccie  de  hoci^ui  rum.  Codu.  quad  tum  M>vbi  ccice  didu 

Mbenm  haboeitt  adinlniftnt^  jJtfiiiliiiriiiM.  ftmiiunwiffiiiii  |iiH)i 

4U>tiyn*excoUacionecamcnM^ntfi4.  i»  fhccm  diilr.ihendi  4ona  pcculiaria  pfi 

.frMurator.  m  fexL  ciUBaddu(5tis  textibus  iuo  lubicu ,  ik  nxnc  ctiam  quaudoidnoa 

.6dai»iiquul6paceicii»  ^uodde  prociura-  hicnt  vnk-  ,  (ibd  damnoliun  «iomina 

•ofecnm  libem*  &  non  deaiio  inccliigi  Quucn  ca  ^ui  iibetam  hiha  yncflar 

•4ebei&t.  SicenimiilicPontiftiiftwc»-  «em  admmilhandi  boai  .dilliiili  « v  il 

f  4fNr  f iAfqtie  jpecutTt  numiart  ittrA-  non  aliicr  incciiiguur  bona  alienare  poC- 

Miemum  drftrrt »  trm^^ffte  ntf4ii^t  ne»  le  cx  mandacu  »  quam  li  commodo  Ik 

fttefi .  rufi M  km&mm  wiuufisiiiu^ut'  ceifura  alicnacio  dommo.  cum  ts  ,  cui 

imbterejitttmefiit  i  £c  maximc  ccxtus  Idwaiiiliniftcado  iiniefitMrvet^ 

przdidi  ,  gcncraliccr  Sc  mdiflindc  lo-  ne  cunc  qiiidem   .i!:eiure  pofli|^« 

.quenccs  »  reflxingi  dcbenc  ad  procura-  cum  proiiiCjucA  .fitt.  aiiciuuo  doini- 

toremeam ,  cut  exprcde  iiixraadraini-  «o*..^  «-r  .v;  %«^^;>;»  «ii-»:  ^ : . 

*iteuiocoinniil&eft»ex£<ib  JDf^nMi-  '-Mi^yiilMkitfNiMlftDiiHiAftgnl^ 

jtLtti  Ci\n  opponuncur  in  Ml.  lej^.  r.  quiaprocu- 

Dcnique  nan  aduerfatiu- ,  quod  prac-  mori  Cxtaris  alienacio  bonoriun non  eft 

lereaDoncilus  obuac  veibum  Itkrtaur  foaceilaiedadempca.  i>emdcoppenicur 

S'icefe,neeeimvimhabere»fiiei  ihciitniicdi  giww,iifiatilienirio  nn^ 

pco  arbiccio  alienace  pnocuca-  U  v^ence  aeceflinBe»nec«Uidiinini 

jcori  iiceac.    Libcra  cnim  adminiAra-  (uadcQCe  vciiicace. 
xio  non  dchmc  elle  admiciftracio  i  pu-        Procuracor  negotiorum  forcnfiuni 

gpat  wiem  cnm  admbiiftnticine  le-  diacurcciamprocuratocmdictalislcum- 

.nmQon  tanrura  cas  donare  &c  perdc-  aidoiom ,  ite»pfOC«0«orad  ageniUim 

«c,  vceftm/.  filmfum.  Digefi.  dedtHm.(ed  &adliiii»qoohWnipiiadmini5racioii- 
4Criam  rcs  alicaace  vbi  non  cxpedic :  ad-      ^  ncgotiorum  fbieoiium  icuiiidicii- 

.miniftradonc  cnimconcefla,  tc^luBC  liumcommifli c(l 

idminiftcandx  dacaBtqniaucemaiieaa-  ..  /•  _  • 

•     .    j  r    L  L  j  j      n_  .       Dcprocuratoicqmmrem  luam  dici-  

Jiamt, defmichabcrc,  qiiodadmmiib-at.  *  „  .  curttor 

#^if.^«.C4/raiicnarercmdomini&rcae  K     ,  r        i>a     /  a-j.^,,,^., 

•^  J'     ^  dem  dcnnienrc  Idto  m  f. i.pr.ff.de P^^^'*^*^-  „^Lg^ 

8^^?^     «  L    •  j     r  Procurocor  eft  quimaiidatudominialic-^,  , 

R^cnd  hocmqiiamnonadueria.  ^^^^^^^J^^ 

tumccemm  pucanduro  cft ,  mandaci  i-         °       .    -         .        _  itdtutt 
ftius  com  Ubcu  hanc  cflc  vim  vt  pcpcu-      Atqm  pjcocutaioiemmfem loani, etii  ^ frtcu- 

litoci  mcedat  mo  (uo  btitu  gnd^  inan<to»  domimji^tium  admimftra.,-^!^. 

ri  in  bona  ^TyV» ,  cnqaepEO  (iioaifai-  «'"'^^  rurcipir.non  tame  cam  alicnum  qui  tfuente 

xrio  diftrahcrc  &  alicnarc  ,  quantiimuis  ptopnara  ncgouumipfum  adminiftrajf  « 

hoc  futurum  (it  domioo  dctrimcnCQ-  conftai :  quondoquidem  m  tem&vtlUr  |grf 

fiim  ,  fcd  concedoo  Iblum  potcft*cm  ««W«»       Jcmandacum  negonuraad- 

"boni.(inc'aUo  fpcciali  &  cxprcirudomi-  romi(b:at ,  dum  achoncs  cclUs  Gbiqi  m^- 

ni  mand.^m  aiienandi .  fi  hoc  c  re  domi-  dacas  <n  fuum  duntaxat  commodum  &  .c- 

iMviOim  Binit  :  jiam  iic  4c  4QaNatts  moluinentucxcrccti^.C</^/r»f./.^.^.it« 
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VotVMlMTS  1.  "DiSPfTATtONlS  VHX.' 

minecxprimi,fupraj>rolixedcmonftra-  pccuniariam, qiu: per {entcntiam impo- jjJ^J^ 
tume(L  ni  poteft,  offerat  ante  fenientiamcon-«^^Mir 

Sic  etiam  tcrtivuT»  non  magni  mo  -    ciemnaroriam  l.fi  rttu paratm.ff.  de procu-  debtti »» 
mcnti  cft'.  tjuod  enim  didtur  odia  cflc    rator.vt  il,  vcrbi gratia,  conuentus xGdo- fdmUm 
rcftringcda ,  id  vcrum  eft  in  dubio :  nos    ne  furri  offcrat  duplum  aur  quadruplum  reufeiU' 
aatcm  hic  non  in  dubio ,  fed  in  re  perfpi-    in  quo  per  fcntcntiam  etat ,  iurc  ciuili ,  ta  f 
cua,  cevta  ,  &  manifcfta  verfamur ,  vti    damnatus,  aut  conucntus  acHoneiniu- 
expndidbsconftare  (pcro.  Deindete-   riarumparatus  frt^limarioneminiurix 
ftnngenda  funt  odia ,  quatenus  leges  id   dare ,  tum  ciulfnodi  pa:nam  realitcrof- 
patiuntur  :  lcges  autcm  non  permittc-    ferens,  aut  noleme  aduerCirio  recipcrc, 
ce  dtH.  %.fii^t^m.  remotum  tutorem  fu-    apud  aifla  deponcns  i^.  C.  de folat.  lioera- 
fpc(8:um  infamia  notatcm ,  ad  iblum  do-    tur  poina  mfamiac. 
lum ,  reftringi  ex  illis ,  qujciia&cnusdi-       Et  ratio  haiusexpedftaeft,  quod  infk- 
iia funt ,  itidcm Uqucre puto.  Deniquc    mia,  ex  prardicbs  caufis  &  criminibus 
lcgcs  pccnales ,  quamuis  ex  partc  delin-    non  irrogctur  niii  damnatis  dJ.s.^.fin.  At- 
qucntis ,  cui  panam  dccernutit ,  odiofe    qai  damnari  fententia  iudicis  no  poteft. 
lint ,  feuorabilcs  tamcn  funt  cx  parte  e-    qui  loluerc  &  iatisficcre  parat'  cft :  quo- 
ius,  cui  ius  fuum  tuentiu;  dc  maximc    circa  hic  nec  infamia  notari  potcrit  er 
lex  illa ,  qu2  iufpcdhim  tutorcm  remo-    prxfatis  criminibus. 
tum  infamia  notat ,  ex  panc  pupiUorum       Et  iioc  quidem  dubium  peniros  nul- 
fauorabilis  cft,  quoniam  non  modo  i-  lumhabetrvcrumquonamtemporeob- 
pforum  pupillorum  ,  fed  &4<.eipu-   lacioficiidebeat,  vc  infamixptcnareus 
blic.  interfit ,  rcs  pupillares  bona  fide    libcrctur,  iionpcrindc  interiurisinter- 
adminiftrariactutorum  pcrfidumcocr-  prctcscon(bre\idctur. 
ceri.  .  Sunt  cnim  quidam ,  qiii  putant  obla- 

Ad  quartam  rcipondco  ,viram&(a-    tionem  hcrioponereantchtis  contcfta- 
«lam  pari  paJfu  ambulare  vbi  eadem  v  -    tioncm ,  ica  Coftahus  in  /.  6.  hoctit.  Bar- 
triufque  ,  non  vbi  diueria  eft  ratio,  vt  tolusin/.^-?.jfi^(w/.//r.quo6iequitur,hoc 
hic.Dcindc  locum  id  fibi  vindicarcquo-    loco,  Autof  nofter. 
«iens  dc  hbcrtatis  ^iturfauore,  non  vbi       Fundamcntum  conftituimt  prius  in  L 
dc  pcenis  irrogandis  tradatur :  nam  poe-      fjdeprocurat.  in  quaPaulus  italcribiti 
«am  raortis  longe  grauiorem  &  accr-    Si  rens paratusfit  ante  IrtemcofJtefiatam,  pe- 
■biorcm  eftc ,  poend  mfamia:  ex  kg.  Cttpi  ■  cunUm fitluere ,  procuratore  agente ,  ^nid fie- 
tdlium.  ff.  de  pmu.  hquet :  iHic  enim  in    ridebttfnaui  miijuum  cilcegittimtudKtum 
primo  grauiflimarum  pcBnarum  gradu    acctpere ypr«pter  quodficjpeilusvideripottft, 
vltimum  fiipphcium ,  leupocnamortis*,    qui prafinte  domwor.en  obtulit pecumX:  quH 
in  tei tio  vcro  & infimo  gradupoBna  in-   fi lumfacultAttm  pccuniamn  babuit  ?  num- 
■fam  ix  conftituitur.  cjuid  t  ogi  dtbtat  ludtctum  acctpere?  quid  emm 

Ad  vltimum  refpondeo  ,  fegnitiem,  fi&famo/afitactfof&confiatYtaHfelttem 
rufticitatcm,inertiam,fimplicitatem,vel  conteflatam  prafis  tubeat  tn  ade  facra ptcu- 
incptiam  nen  incidere  in  latam  culpam,  cuniam  deponi :  boc  tnim fit  <^  m pupiUaribm 
nifi  lupinx  fint ,  aut  vero  in  rcbus  alicnis  pecumfi. 

tantum,inproptiis  vero  rebusadmini-       His  vcrbis  difcrte  Paulus  defidcrarc 
ftxandis  non  itcm,  deprehcndantur,         videcur ,  vt  oblatio  pocunia:  fiat  ante  U- 
Ltf.D.      Exiu(ceporrofimiofisa6Hcynib«sin-    tis  cmiteftationcm. 
C^^;.  6uniam<|uis  euitar«  poccft,  fi  pocaam  QupdiplumprxtereaconficmatBzo:- 

tolus 


tolus  &iuc  rarionc  quod  poft  litcm  totadirimendafkoflicioiudicts;ricaute 

conteftitom  ofFcrens  rcus,  ^olucndo  fe-  dirimetmHcx,vt  (lanumduertctt^ium' 

tcri  cruncn  videarur  ie^.  ^u$m4m.  /.  Di-  oJferri,cjuatunidfbctiir;  acquchocino- 

ftji.  de  huqut  not.mfamu.  Ug.  j.  CocL  de  re-  do  (arishen  acton  >  fliv.i  tjuulcm  (enteii- 

iuiuat.  Atqui  pana  lunt  confeirum  cfle  tiam ,  l'ed  qua  rcum  11011  condemiier.led 

de  ctimmc ,  &  ellc damnatimi /  ptjl rem  abfoluat  </$  vlt.lnjiit.'  eperpet.&tetnpordl. 

iadic.ff.di  Tt  iud,  Lr.ff.de  c»nfeff.  idcirco  4^  Itaenimconicquctur  iftaoblatione 

ibluens  poftlircm  contcftatam  pro  con-  reus  vt  libetctur  mfamia ,  q^anon  noti- 

demnato  habcrctur  bc  confcqucntcr  in-  tur  .ibloluti,lcd  condcnuutL 
femis  cfficetctur.  Adaltcru  B.u  tohfundamcntu  lefpo- 

Caitcrum  Panormitanus ,  Pontificij  detur  cofcilioncm  uidia.ilcm  n6ii;.beri 

iuns intcrprcs acutiflimus, ftatuit,reum  pro condcmnationclic  vt  vbi c6dcn.uio 

ez  prxdidtiscaufisante  fentcntiam,quo-  requiritur,ibi  c6fci]io  ludiciaiislufHcuty 

uis  tempore ,  criam  poft  htem  iam  con-  fed  haberi  dutaxat  pro  probaiione ,  f ic  vi 

teftatam  ofFcrre  &  fbluere  poHe ,  ac  lol-  rcs  in  iudicio  crimen  confcHus  pro  con- 

ttcndo  infamiam  cuitare.  In  quam  fcntc-  mdo  folum  habtatur.  Idqj  ex  eo  intelli- 

ciam  Donclius  quoque  inclinat  i!.Com.g.  gcre  licct,  qiiod  poft  confcllioncm  ludi- 

eamque  probarc  vidctur  Wcfenbec  in  ciaiitcr  fadam,condciutioadhucrequi- 

fxrattti nu.  p.de  bit  qut  not.mfdmta.  &  mihi  ratur  L^.ff.de  cofeff.  Ai  fi  cofeirus  fimpiici- 

vcra  cire  videtur.  ter  &:abloiuce  liaberetur    danato,  quid 

Etenimconfirmathociarispcrfpicuc  vitcriori  danatione  &fentttiaop'elIet.«' 
X\xi^t)ixn\x%in^.ylt.lnftdeperpet.crtmp9'      l^cohdAi L^. & L6.^. 2. ff.de  conftSut  ■ 

niX4i3.dumitalcribit:Supcrcft  vtadmo"  vbidicirurquod  confclfus  pto  iudicato 

ncamus ,  quod  llantc  rcm  iudicatam  is,  lubeaturmam  id  hoc  refj^edu  laltem  di- 

eumquoadlumeft,  latisfaciatadori,of-  citur,quiainconfitentem  non  runtalis 

ficio iudicis  conucnit  eumabfblucrc,  li-  iudicispancs,quaravtcondcmiietur.  • 
cet  in  ea  cauia  fuillct  iudicij  accipiendi  Quin&pofltoeo,quodquiloluitc5-- 

tomporc,vtdamiundebcat,&hoccftq>  fitcarur  cnmcn:coi>feffionem  tamchu- 

awrcavulgodicebaturO  M  N I  Aiudida  iulmodiadeo  no  dcbcrc  nocercrco,  iple 

eftc  ablolutoria.  Cun\itaqiic  in  cum,qui  luftinianusarbittatur  ,  vt  ci  quoque  ad  ■ 

latisfeccrit.  Ai^TE  SENTENTI AM »  abfblunoivem  prodclle  veiit  d  ^.fn.lnRilt. 

aduct(ario,lcntentia  condcmnatoria  fer  dt pcrpet  &  tempor.a&. 
ri  neqneat»conlcqucns  cft,vt  cx  cnmini-       Non  obftat  {>f.xterea  iHiic  noftrx  ai^ 

bas  (amofis  non  rcddatur infamis ,  quo-  fcrtioni ,  quod  li  tcanfatibo  iudiciaiis  fu- 

txiam  coodcmnati  dcmum  cx  his  cauiis  pcr  criminibus  huiufttiodi  infamat  ob  ' 

iwtanrar.  pra'fumptam  confedionem ,  multo  ma- 

Nechuic  (cntentia:  quicquamdctra-  gis.infamaredcbeatlblutio,4rg./.f 

flunt,qua:  pro  opinione  Bartoli adducu-  Cde  re ludicat.  prius  autem  fit  vcrum  cx /.  - 

tut,nam  lex7i-ff-de procuratorib.xAco noi\  ^^.firu&Ls.hoctit.  igitur &poftenus. 
rcfragacur  nobis  , vt  etum  lcntctum  no-       Relpond.Nam  dc  pacilcente  &  tranf- 

ftram  cxprclle  conJirmen  nam  etli  uiirio  igcntc  hoc  ftatutum  eft  exprclfc  conce- 

iegis  ditthim  finllct,  ance  Utcm  contcfta-  ptum  vt  reddaiur  m£miis:  at  de  Ibiuerue 

om  lioereoffcrrc  oftedit  tamenmox  in  non  itcm,dcquo  poaus  cauium  cft  iuce, 

fincilh'  legis  ICtus,  liccre  ofFcrrcctiam  vtliberetur ,  fiante  (cntentum  (atisfcce- 

poft  htcm  conteftatamific  tamen,vt  tum  rir  aducrlorio. 
ooniibecccur  reU6  obhgruuoiie»ied  rcs  ■    £ftffzcccc4diueciacaciop^cii(xu:  .a^ 
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tranfigentis& foluencis:  nam  hicfa-  abcllagitur.  Hancenimpecumaffitde» 
(isiacic  derHlccio  aducrlarij  dumpra:-  caicuIuinvocaclCcus»  quiaquantumid 
(btqaodDednir :  at  pacifbensvdixuit  &«qiiodvidi&ndefaeciv,  tabie^cd- 
^aamiaio  aduerlanj  non  fatisfa-  aik^dcj^taaiwm^cecfd^cxpcaS, 
cit,  iiecquod,adlione  pecebanic>pne-  cognofcirur. 

ftat  Hthoccft^uodVlpianusfcribitin/.;. 
:Non  me  fbgic  Socttnini  'dUBngnete  pr. jf.  iepofiti.  in  conuacio  iudicio  noa  dc 
Ctfca  propod tam  cdcrouernam  hoc  mo-  fide  rupca  agi ,  led  de  indcniniiR  fifff, 
do,  vt  fi  caufafic  ip(b  iure  famo(a ,  tum  qui  ofncium  fufccpit. 
.  antc  litis  conceftacioncm  nccellaria  fit  Obfcruandum  vero  eft.fic  dcmup«- 
oblatio:finverotali&fii;catt£i,cxquaiu-  .  didis ludiciis  damnamm  fieri,infamcm, 
didsdgmum<mt«imjc<wtidgmnariQ-  /fidgdftinfewifilfmVtfffli, 

ne  infamia irrogetur ,  tum  etia  poft  litis  Qua:  conditio ,  ecfiomifla  fiicrit  in  e » 
coiucilitioncm,  antcfentcntiamoffcc- .  dido,  ratio  tamen  luadctjeam  fubintclli- 
n  lufficiat.  gi,<luoruam  ideo  ^on  contranis  iudiciis 

.Vetjnicgpci<d|ftii><^ioocmhancpcD-  aaiiinacatn^nQiariin£uiutdiqcnr»quia 
:  batCndp«$iIbm,otopcae^9o4incau-  inillis deperfonaconuend  non^cur^ 
fis,  ipfb  ture  infamantibus,  oblano  ab   Itg  S.^.fin.ff.  de bii quinot infMrnu.  Cuicft 
infamuenou  hbcrare  nonpoflit,  cura   conlcqucns  ^  quod  fiindircctis  ludicii» 
lifcnondeitroganda,(eddeirrogacain-  deperfi4ia;fic4olo. alicuius  non  agatur, 
^  •     ■  &mia  agatur.  ,  ntm  damnacus  in&mia  non  noKCnr. 

•  lifc  Non  fblum  amem  infaniia  not.itur ,        Quj"  etiam  hoc  diferte  probac  $• 

F.    '    .  quicxfamofis  criminib'  damnatusftic-  fu^cUmylnJiitut.defujj>e£lututor.\hx  lufti- 
rit,  fed  qui  ex  quibufHamcontradtibus  nianas,  Si^eQmy  ait,  tutor  remtm, 
fiicrit ,  ob  fidcm  ruptam  damnams.  Ve-  ^fudm^iUm,  fam^  ^fjt  g^M^Mi^ 
Iutiquiprofocio,tucela:,dcpofiri,man-  ntmqut. 

daa fucru damnatus, diretto  iudicio  /.  6.  Quod  cum  in  rutore ita confUtutum 
^.6  &7.ff.debuquin9t.itifmu^.ftti.lnfi.  fit,tmi.obDerfidamadminiftrarioncmi 
.  4ifmi.tmJtt^gitit,  cncebnondnmliqiaicnionccttrimuko 
Curaucem  in  his  pociusLquamaliis  magjs.ineocucotercdpi£dacft»quiii»- 
hiynx  fidei  iudiciis  damnato  infamiair-  rcgra  nitela  pen£la  conucnirur  tutelx'. 
rogetur,  ratio  hautobfcurefigmficatur  Porrgfihocmiudiciotucel^admittitur, 
iDl4.i.vhfJehk.qmn9t.irf4m^  .  Qtt«caufiieflct,curnoninca:tcrisbonic 

dclicet  in  iis  agitur  de  perfidia ,  fiucdcfi-  .  ndciiudiciis,in  quib'  aeque  de  fiderupei 
.  dcnupta, nOn dc (implicidolo.  agit"'">atlmittcretur.'DoncIL/&r«iww.<L 
Licontrariis  icaquc  iudiciis  nonfunc      D^Iatacuipa  ideni  plancdicendum, 
inlames ,  quiain illis  non dc  perfidia,  icd  •  vtquac  dolo  comparccur  &  doli  nonune 
.  dcdlculoj^^dlAtf-^.?.  '  comprehendatortnonniodoincoMni- 
Etenim  contrario iudicio non  conuc-  dibus ,  fcd  in dclidis cci.im , vt paulo fii- 
niturquisdcpcrfidia,  quoninni  o|ui  hoc   pra  luculcnter  oftenfum  fiiit>&di£efC9 
tcncturmdicio  nihil  fijcu,  quofaiicrct  j^tobsn Ljj.ff.depoJitL 
eum,quicttCclam,n)and9Cttmaacdepofi.  Delcai.cuipaidcmaflcccndamnon 
com,vitrQfiifcepiQiednecquioqaamie^  cftsonmisfiqaideminfamia,  turpealL 
ccpitfefadun.mi.  qaodfticinuspr^fiipponit,ob  quoditro- 

De  calculoagi  dicitur,  cum  de  eo,  gctur:fiquidcmabfurducftdcdccorc  6f 
«.    '\  prQptcrfufccptnmqficininaJiaii  infamia  diguc  coerccti,  qm  turpe  mhil 

tdoiw 
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.^idini^:atqui  culpaleuipeccare  &Iblita  ficcdprebelum  :quiatamenadeo«xpcei^ 

bfiiiiidMi  negligencia,  infitniicttjt  6t  iecMiRim  eft in  i£  L  7.  idctrco  veciumi- 

^nocmti*  viciumefl:,non  vlluistaipitli-  (le  eft  in  aliqua  alia  lege  vd  conftitati»- 

<nnis>vtquzinopdmos  edam  viros  ca-  ne,  quathodieamplius  noncxtar,  ide»- 

dere poflic.bcn^  fcnbic  Donellus  d.  cap.  S,  prellum  fuiflc  j  id  quod  etiaml^neiius 

Haec  proinde  ieuis  culpa  miamiae  nocam  ibci^.  S.  Ai^icacur. 

dMB  irro^  Hinc  eit»  quod  (epalchci  vioiati  aAio  tfkA 

Ec  quanquam  ediftum  genecalitcr  ex  tnfamiam  irrogare  didcur  in  i^.  /.  I>^JL 

pnedi^s  iudidis damnatum  infamia  no-  de fepulchro  vioUt.  quoniam ,  vt  Maccr  lu- 

cariallerat »  nec  diitinguac  vcrum  dcdo-  ri&coniulcus  fccibit  :  Scpulchri  Tiolad 

loficdamnacBs.aiivcfbdecalpariitio  crimenpoteftdid  ad  1«  Inliam  de  vi 

tanien  ip&fic  dtftingaere  icibec :  racio  >  publica  pectiiieie  ex  illa  parce  ^  qua  de 

inqoam  ,  iuperior  ,  qua  de  leui  cnlpa  lUo  cauetur  ,  qui  feccrir  quid ,  quo  mi- 

damnaciun  infamem  non  ccddi  probor  nusaliquis  fimcrccurrepcliacurue  ,  quu 

-tamiiiic.  CuiacoedtcAcifta,  quod  cum  &  qui  (cjpulclicam  violac  iadc ,  quo  quis 

•cdidam  nolit  ex  deUAb  damnatum  ali-  minns  Mpnlnis  fit.i  t ff,4efiftlldir$n^' 

iCet  infamem  fieri,  qnam  Hdc  dolo  fuc-  to. 

rtcdamnacus L i.Digyi.boctit. confequens       Parimodo  cxpilatx  hcrcditaris crimi-  ijfj^ 

.eft  ex  concca^  depofiri ,  nundau ,  io-  nc  damnacus  infamis  exiftic.Ica  diTcrcc  A- 

.dciBtis&tatdcdamnaiamiioaalkeriii-  kxldcrlmpcracon  Sicecxpilafieliecedi- 

fimiam^ui,  qaam  fide«dclomaloda-  lacemiencenriaprxlidis  confticeric:  non 

fnnatns  fuerit.  exco,quodnon&alb  prcnatibiirrogata 

N;c  refta^ur  Lmrt  ntdiuUtd.  Cod.  cft,furuunpcobioris  uitumum  euitaftil 

aMindtfi  Vbi  Gmftantiniis  itidem  in-  a,Q$tLtxquib.caufisinfMU4.  ^ 
diftind^  (cribic :  /»  rt  ituiMUts  tm  ptcit-      Radoaucem,  ob  quam  hoc  crmien  fsu 

ntd  folttm,  cmm  tft  certtfimum  maruUtiiU'  mofiim  eft,in  modo  addiicta  /,  /7.  indica- 

tbatm,  vermttitmexi^mutmMptriciUiim  tur ,  quu  vidcljccc  improbiocis  iuru  fpe- 

^  dcsfit. 

Rede  enim  ad  hoc  Dondlas  ce^KMl-      Ecenim  expilafle  hereditacem  didtnr, 

det :  non  allcrcrc  Conftanrinum  in  man-  quirem  hercdiciriam ,  hcrcdicacc  iaccn- 

dati  iudido  damnaru efle  infimcm:ied in  cc , abftulenc  animo  fcaudulendo lucri fii- 

cc  mandau  eire  pcricuium  iniamiae :  Ac  dcndi  cauia,^ui  iicec  fur  proprie  did  non 

liooidiantumngniiicatnr»intemandaca  poflic»qiioniamnii]liasinDoniscesl]e- 

perionliim  efle ,  ne  damnams  infiuniam  redicarije  tum  tempcds  fiiecunc,  LSS. 

inddat:qu(Klquidicic,  nondicitdamna-  70.de furt.  fiiri  tamen  fimilimuscft  ,  vtex 

•comtiifamemdlc,  fedheripoirc,vtin^  adducbdcraipuoncli(|uet.  Conftacau- 

misfiat»  & metacndnm eflc » neinfiunis  temteter omnes»  fiim  damnaraminfiU 

^68i«  fivid^icecdolummdiimaBclttam  jnianocari/^/intij^  ^bis,  quimt.inf4Ht.L 

culpamcommifcrit.  ^.if^f/W/r.      Meriroitaqueexhocexpi-  . 

ut^G*         Prxierea  iiiFomia  notacuc  publico  kczhercditaciscnmen,furcoai&ne« 

iudido  damnanis :  fic  enim  Macer  luris-      His  addendus  cft ,  cx  Aucoris  noftti 

confidttts in l.7.ffMftMe.'ttt6e. infiunem  fimteniia > Nocariiis de illicttis rebus in- 

aic»nonex  omni  crimine  {encencia  fadc,  ftrumcncam  confidcns :  hunc  n.  infamc 

(edcxeo,qtt0dpul>lidiudid}O)ufiuniiar-  ccddiccniegib.noftris  ciuilib.cautum  no 

buit.  *  cepcriaturinouiffimatamcnlmpccijcoii- 

.  Et  quanqoam  edido  hac  de  le  nihil  ftinidoiiMb  Aotoceallcgaca  cdfirmacac 
:  Ffff  Oece. 
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litX'       Qccecuro  \€tu%-  Kiftium  per  fsnonin-  quidem  cum  eexti»confb«i, &t)extasg^ 

Qi4^«  &nuff,lcd€auiaproptcrqMaiDluDep<Mift  neiallwrloqiicM,  exiexnidifling)n0nir 

Ah  rrfr- ij2fl}gtn(r,fieatiiii«qafinnuniam(^^  reftridionemylirakacioncm&uicerpre-^ 

m-  to  irrogM .  I n  c  vretis  quoque  gencribus  cadoncm  recipit  /.  in  toto ff.dt  R.  iut.  Quo- 

fMUti  poenarum  caticm  Forma  (bituta  e(l ,  ait  circa  cum  m  addacHs  te?:abu&  non  ex- 

MiXcc\\asinLiSitsfufluun2J.ff.dghu  ,  ^ut  piicenc  lnnsoainfidti ,  quando  relegado* 

ntt.infamu.  ad  eriftiniMiotm  ipe<^c,  eandcmquft-' 

Hmc  rccl:c  concluditur  tk  rclegatio-  mmuirj  exalijstcxtibus,hocexpIicanri- 

ne,quod  ilia  non  infamct  nili  cx  cauia  i^  bus ,  dcrunicudum.  £t  iianc  mtcrprcca> 

mpia  irrogaca  iueric ;  vnde  fi  auis  propcer  oonem  mue  coufirmac ,  quod  ind.^.2.U 

•didtenum/iirt«in,cnineiinJA,ex|^  /.lelcgatioaimiaa  fiiftiwn  coiiiugiaui 

hcrcdkatisjpropceczapinara&c.  nieric  quenoi  non  aliEec  infiuniani  impooeKC 

relegarus ,  iir  inhtmistfin  vero  proprcr  di-  conftaii  qiMfB  frfX.cawit  femola  ftlfrilifv 

gUducioiiem     dueiimn  >  auc  excitacos  rogacus. 

ttmukasno6fairao»qiiisiclcgetac>iii6-  .  PraBcereaqiiodihdLiLiJUUdtactclega»' 

loia  non  nocacur.        (encencia.loiige  .tio  ad  cnftimatibnrm  pectinoe,  hocic» 

▼criiTimaeft.  t\d.l  j.^.t.  ff.de  (xtraordm.(^gf^.\.nxt)\-> 

Huicobijcirur  Itg^  jiS.^j. Digeji.de pann.  gendum eft,quod  pcrtintat  non  ad con- 

Mam  ibi  Calliilratui.  iucisconfulcus  i-  lumend.im  eam,  icd  «unuendam  dunca^ 

«a  fixibit  :  Cdttn  ftau  mI  ntifUMith-  .w:JtfiMir«r»aicGaUiftcatas,  txiftmuitip^ 

JMM  &n9H4d  Cdpttit  peruulum  pertmtnt ,  uttn  etrcM  iiffitmi  /Mft^  fUSSmt» ,  Mte» 

•ptluti  reltgAtio  ad  tempuj  vel  in  perpetuum.  cum  rtlegatur  quif  &c.     lam  vero  ex  (iv 

Vndc  ,  cum  ceic^tionis  ptcna  dicacur  pra  d«ifcis  abunde  conftare  puco ,  in&mi- 

adcxi^ationcnvlpeAasc,  infcrendum  am  non  irrogari  cu  enftimacio minoira»- 

9c  coigltt4pwhim  videnHT »  qaod  in&-  «lancaxac,  ied  cianc  dcmom  iJIam  infersi- 

niiam  lcmper  iroporcec ,  ex  qu.Tcunque  cum  contumitur  in  torum.  i?roinde  ne« 

.Ctiamcauiairrogcau»  iiue  famoia,  liue  cx</./.r.§.;:.fcmcnriafonrrariarolxirnan- 

non4Miio&      '  dicuui  ,  qmn  potius  funduus  cucrti- 

.  Opponicur  confiniiHterte/.$.JkI)f-  tmv 

geft.  de  tktTaordm.  cepat.  in  qua  Calliftra.        Non.  eqddem  infidor  rekgacioill ' 

cu?  Iunicon!ultus,M;;3ffrt«r  ,  mquit,fifi-  cxinimarioncinminui ,  pudorcmgraua- 

^midtm  ^qiMum  ,  nunente  Ulnrtdte  ctrca  h,  nuuume  apud  bonos  &  graues  viro3, 

.pttum  i^iuutk  pcnupleSmmyfomi€iim  fiaic  coam  pofni  idus  fuftiw»  qo»' 

sel^fcnir  fmr  vdmdmtMtHMm»   C^nmip-  «onqne  aiia ;  vesam  iKkc  iR&niam  cHe 

gimr  per  relegationcm  cxiftimario  mi-  diccndum  Niareeilus  \x\di&.  kg.  tam  ft». 

iiuacuc  ^fcquicurquodmfamiaraunpoc-  J,um  Di^eft.  de  hit  qui  not.  mfam.  inhds- 
•ec ,  auninfinija  fic  cxiftimaaonis.  mi> 


lu  r  i^apuuanon  lM.ff.e9d.Sc  i  upra  quoque 
nacb,vdconininptaodML.4y.  /.  $.  a  iftuA^n^ Atim*ifli»fw«w,  »»11^,^^^^^^ 

.&S-  naiafidiii 


Vcrum  ad  hafce  obie(5hones  nonaxt 
modmu  di£Raie  eft  cciponderc  :  quodc^ 

nimin«iMaaislodsidegMiodi&nral^  ^I<?/J1?^****' 

cxiAimacionempcccineccicemqiiecxfii^  '  OamiMCtvltimd, 

marionem  minuere^d  icaacdpidebet ,  fi 

cauiaquc»uctdegadoRis faiiioiafic,ijiv  Infamia  Ivris  ba£lenus 

u4,lu.jfdtkt^Mt$Jiffmk  Tcni»i£>  jL/plus^  doiaiiuam  £  a. c  t  x  vul. 
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Ds  FotYTiANBo  Et  Invauia  Tresii  vn.  S9S 

.^pljiicfiniiint  i-  vm  ,  qna  opinio  alicu-  tur  :  tum  quia  hocloco  ignominia,  in 

lus  apiid  i;r.uKs  C\:  hoincftos  viros  Ixdi-  genere,  grauatopudon  oppointur:  tum 

■cur.    Eamau*  uicunc  controno  hido  >  etiam  quia  inLi^,  C»d.  de  mo^.  tefiMunt, 

jbliil  fltiiiMlM  11  111  liMilililli  mririii  coU  inlainia  in  genere  opponicur  curpitudip 

li  &  abolcri  grg.  Itg.  *.  de  tOfiq.  p4r.  L  20.  nis  &  leois  notar  maailx.    Tu  m  dc  nt- 

Di^efl.dchuquinot.tnfamu&l.  27.  Cdem-  quc  quia  non  in  vnolocoiuris  noftncx- 

teJidmcfU,    Idqucproptcrca,  quod  prclleImpp.prohicncur,incrcpauonem 

piliilTflffi  ft^nAt^ ftr , giMm gnwmtyuvL  Micis infimiMn non  iitogai»,  licetpu- 

■i4pieoOgenere(lil!blui,quocolligatum&  dorem  gruiet :  Sic  enim  Gordianus  in 

contradtum  eft     hquibus mod.ol>ligat folu.  L 17.  C9a.ex-q«ibm  cdufis :  Verbum  precthus 

Sed  addu^iq^us  niM^huiulinodi  re-  mfirtMm  fttim  nrumdidm  onernre ,  quM 

perio.  VLLA  Mua^mttmk  mMuUm  wUtmrS' 

Quanquam    infidas  non  eofn  > 
macnbm^iflam  »  quaB  aycni  rarpi  ali-      Etemmami  Mfi  oufi  c^mtA  Mmm 

^no  fafto  alpergitur  ,  quamquc  vulgo  isvrufivmsttt ,  fid  di  fofiuhttum  Patroni 

infamiam  fafti  appelHranr ,  elui  contrar-  mterlocutiont  tudicis  rtff^onfitm  fit ,  mqud» 

no  bSto  honeilo  atque  laudabili  j  Ted  qu4m  boc  tt^dmiam  irrogdt.    £t  Impp. 

•maail»iilhm£iftt  infinuamefle,ne-  Cacinns0cNttnietarttts  in  ii;;. CU  ; 

•go  atquc  pernego  :  dirg*     .  t^w  fu-  eod.  tit.  bittriMtth  ptfiik  ,  fM  'mMtt, 

^ium  L22.Digeli.de  hif  qui  not.  i^sm.  l.eos.ffl  efi  infjmem  eum  ,  de  quo  qudris  fecifft  non 

ekdecuriomb.widcfiaxlM^i^aiiuii.tbtfi^Mt,  videtur.    Cum  n§tt  Jpefulutr  eb  tniariam 

Afuntdida.  &44iiiigkmvimemiiaiiii*tmfit,feditdpr€' 

Hincihiftmftodofedefpeciebttse.  fijitmkkpMdtm&a^iimtiiijn^mtS^- 

insSrgiaclibcis quxritar  :  negato  quippc  titltit^fii^emfer^trmtt, 
genere,negancurqaoqne^ecies«iaDeo        Hic  obfcrnundum  qnod  Impeta- 

genere  contentr.  torcs  abll!]uc  vlla  mfiuniat  diftindione , 

iitSi         Spcaem  infamiae  la^  confticuunt  gencrahccrpronunciant ,  iiilamiamnon 

^    Dd.  u  qds  \  miatx  inaeparas  6ietic ,  irrogariiudidsincrepacione :  itemquod 

'  pertextura  in  Ug.  20.  I^efi.  delmqiu  ntt,  Gotdianus  negat  increpacionem  iudids 

infamid.    Nam  ibi  Papinianus  ob  hxc  y  l  l  am  wiftimariop<<  inaculama^- 

vwbafcntcmiacpracfidisprouincix;  CdL-  gerc. 

0»jmmmto         «Mg^  mfii^       ^^^^  ^^^.  conduden- 

iirA^^.^udorpoonsonecBW.qu^^  dun, , ,udici6  maepauoucm  mfimiam 
to10nunuv1detur1tr09afi.bmcqu.ad1-       .^^^  ^ 

dtur  pudorcm  oneranmcrepaaoneiu^  »oiii«|w« 

dids,^dftimat Aucornoftcr,opiniouem       Idemmw  dicendm» ,  fi  quis  m  xt.JMX^ 

cbmmunemficBtus,in&miamproienus  ftamenco  iceftacorc  pcrftnngacur ,  A- 

fc£Himportari.  .  •  «  lexandcrlmp.F^  .  mcpit,^«jp-rr/r/fA- 

ScdhancfcntentiamrefyiitporiusTu-  mme  fueJUos  mcrepdns  fmpfit  .  mfames 

risconfultus  Papinianus  in  eaA  ^p.  dum  I»idmfi6m  imfittmKt.  fedM^ttmiC^ 

fimphdier,  geiarfiwacindilii^  ffmiittmimmtm»pifmiii»Bmt,tm- 
^aiuryincn^tioneiadids^iiflii&iiun        .         ■        .  . 

jttogatL  Xcce  hic  iiegacur  aperce  ,  ^iod  in- 

Nec  lane  fequltur  pudor  alicuius  ^gpariopatrisinhuniam  impotict.  Noa 

jjrauatur  :  Ergo  infamu  fadi  irrojgar  jrjniirai5:«ntirip)lbmautoxi,qmfa  . 

Tfff  1  fimiam 


.  ij  1...  i.y  Google 
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famiam  pcrincreparioncra  patris  irroga-  nis  ccdenri  ,  vllam  inuri  infamiac  macifS- 
n  ftacuic :  quamuis  apud  honeftos  &  gra-  lam:maxime  cum  is ,  cjui  fonunx  uiiunl 
net  vicDt^s  p«kdtt qiftimario  per'  adinopiam  reda€bu  cfti coginon  polb' 
hasic giauetur.  bonis  ccdcrc  i.ntu.  isj.  Igicur  cum  Hoco- 

Qu.47.  SoJ  C|i!iil  ilf  bonorum  ccflione  di-  manno  &  Wcienbccio  cxilbmo  (Impli- 
An cepo  ccndum  ?  Anne &: hic infamiam impor-  citer&lindiftinftcaflcrcndum, ei qui  bo-» 
ttnorum  uc  :  Ecdciiac  rcexcarevidencurdiuecls  nisce(&c,nuepropnaculpa,fiucfbnttnjB 
itifameif^  dtloepantes  legum  noftxanin»  (tn-  ininriacaadas,  noMamjnde4nfmii«  na^ 
cendx :  nam  inV.  //.  Cod,  ex  qttibus  CMufii-  cam  inuri. 

afdmij.  Alc/ander  Imp.  conftituit  eam  Nccobftat,quoddiciturinrf.iwtfff.//f.' 
ccdairi  bonis  nullam  irro^c  macu-  GeiTio  bonocum  ignomiiuolQi :  hinc  fi* 
hui  opMieie:  jMtres'»  inquiens ,  qoidem  inftEcenonlioec,qaodcQm^fiU 
tms  tejfamt,  Bett  ex  m  tdufA  beMiOerttm  moia (ic :  4iecenkn  qiiicquid  ^ominio- 
femeTint,wfamtsnonfunt,&:  in  l.vlr.  qui  bo  fum ,  idem  quoquc  hmofum.  arg.  l.  it.ff, 
ms  ctd  pofune.  luftinianus  dilertc  rcfcri-  dibis,qmii»tJt^Mm.f.  us.  B^.  de •deenrki»' 
bit :  Itenirum  ctpontm  fierifaUudtbtmum  bus.  >  \ 
txi/Hmatkiu  :  quo  iads-  innuinir ,  nnl>  VtticeaaqQodiri4.1.fitfw«jr«ii||Gr 
laminfiuniam,acnefii^qiiidemicroga-  «MaimMf.  im  tie.  nondeceffionCt  (edde 
ri  bonis  ccdenri:  alias  cnimfiluacimexi-  bonorum  venditione  publica ,  qu2  fub 
ftunatio,non  manercc.  hafta  hcri  confoeuecac ,  loquacur.  De  qua 

Concc3im&»quodcie0blionocinn- ctiamaccipidebiKlQcnsCioei^^  ' 
infimiamirrogec»  finontacis>fafiic^  addufbns. 

mcn  ,  dicendum  vitktur  ex  ntuefU  ijj.  EfFedus  infaniix  praedpuus  hic  eft  ,  ^^^f^ 
eap.  I.  vbi  ccflio  bonorum  ignominiofa  quoddignitacesomncs  cxcludac,  portas 
dicicur.  £c  in  $.  /.  ^blu  tx  caufu  mnttunut,  digmcacum  iis  occludat  ^uibus  adksccta 
bDnocum  vendidp  debitoci  nocun  ali.  iiftnqaiclbbbnr,adfaaBoici»  adofi- 
quamapod  bonos  ficos  adicne  alfiii-  ciaGamdignitareconiun&i.fioiiadini^ 
tur.  tatur:idquodapcrTerc(aipftftmtlinpe- 

Quin  &  Ciccro  ceftacur i  deco^U>ces.  xacorcs  vaL2,c.de digmt4t»  Nefne fm$pi. 
bbnocumjpoft  i>rofcnpcioiicm&vcn^>.  rt^wsftlt.  firr  jwfli/rffti  anffififai^rfii' 
tionemfiioliafta,innmesede»  dumin  inquindt  &quesittf4fmdgHtiufimmi  ftt-, 
Otan  proQiunrioia  fcribit  t  Frgo  hercle  tufegregar  dignitatiiportapartbunt.  Ecin  iL 
etmis  bemt  ex  ediSt^pefiiem»  t  imtus  onmis  3.  C.  dt  re  mtHtari.  Milaes  tgnmitm  mifi^. 
famM&exifijiktti»4tKm  isiaiibi  bemii  fe(^  tum  mfumia  notentur,  nuBkUmrAm  fuiit-' 
demm,  tigr*  H^mtatit  imMm  JefinifibHtwH 

Hxc  ica  conciliarentricus  Aucor  no-  ffffmt.  Uabeant  intem  m»rau6,  vU  vdintt 
flcr ,  vt  bonorum  ceHib  tum  inf^mct,  pott/fjtem,  prartrfiumin§tktfl  0  iupu^ 
quando-iuo  vmo&culpaaftcdaudcco-  ^^ialutr 4r^uemur. 
€fiBmhnomi,wim9»^fj&^%,tXfniAmiit  HdcvcioccfivolgoadcamiiMalam^. 
ia^mntmk.  Noocciamfifbiciuurvi-  ggam  fefti  inftmktn  «f^inawT)  pftiii- . 
tio  abfqne  cal^|KO|aMdiQOpiiiiircdi>  gcrc  conentur ,  illis  tamcn  valde  refbg^ 
'       li^cur.  *     ,  tnr /t /.?./.     /iff«r/a«  vbi  Calliftraras: 

-<^UB cohdltaoo^vtmm  loann  habe»      aic ,  f »/ vrenfilia  ntgoiuntm &  vendnnt, 
tcflnabfiftecepoflfic ,  valde  dnbitopro-  iiiet  ai  udMme^ilntm »  mnepurtet ^uf* 
pCCrg^CTali^mfaperiorumtcxtuum,  vH  tpe^jimuntgl^  Denique  nenfioitfn- 

b^ifem» 


t>i  PosTVLAiiBO  BtIn¥Auia  Tsesi^  VIIL  ''197 

lBfimh^Mfmimfiidfmuf$mt:  tkimm  pinionisMd  primum  enim  refpondco ,  r.d 

iilfgmttfimt,  not.iri.;rumolim  iionfuiircadmiiroslcr- 

4g.     CaetcramcummunustabeUionumri'  uos  :  iKimdcm  conllicuuoneHonori|& 

A»  mfd-  ttC  Nottriacas  non  fic  diqmi  dignttas,  'Arcadij  ierui  cxprelle  proMNMr  mA 

qoxftio  hic  (iiboritur  ,  anne  innmis  ta-  nocirij  (eutabQlatij:geaetali,inquiunt»l6- 

tnmtd'  belliocrcaripoflit?  ge(ancimus,vtfiueloIidisprouincijs ;  h- 

i^glf^         Proaffirmatiua  lcntenria  facirprimo,  uc  fmgiilis  ciuitanbus  necellarij  hicrint 

quod  tabeliiones  olim  (erui  pubhci  tue-  tabularij>Ubcn  homines  ordinentur ,  ne- 

H(itk.AMl!iAKkifiKxunthommc%y^iiC-  rait  •4klll>qui  fic  obnoni»^ 4eniitun : 

fimi  Icuiflirni  ac  famofillimi  :j)roindc  cu  quibus  verbis  aperte  remouennir ,  ac  pc- 

icrui  pocuerinc  creari  ubeliiones  >  racio  nitus  cxduduncur  a  munerc  tabuiano- 
foUaeftqucimpediac  tn&neiquoque 
tabelliones  crearL 

Acceditquod  dccuriones  not.mj  fieri 
prohibeantur  in  /.  vniuer/os  CM  dccumntk. 
vbi  yfNMCiy^^.inquic  Imperator ,  decurionei 


Hftit  onraes ,  qiii^flMiillMAR^iboiKti^ 

fiisi' 

£t  quamms  ex  hac  ip(alege,  quidam" 

dcmor.flnire  concntur  ,  irre  p.^.ndcdbi- 
rum  ad  oiEuum  Nocariatus  ecum  icruos 


o.qu 

Hocantemnoaaliadecaufa,qaamquia  Aicadiitirliletuacodftilifti^ 

vile  eft  officium  8c  dccurionibus  plane  conftitucrint  ad  nolair^  fAanusadhibeilK 

mdignum.  Cuiconlequensvidettui,  in-  doseife  lil)cros  homines,  ac  prohibue- 

6lnesabeoncerinonoponeiettetiio-  riMfifuosadmiidjquiatamenoonftitii- 

titetur fiquidenHib illitdmiWBMtcfficijs,  itDhaiiisi/.iionc!ftiniaekiioidtdcd£o- 

quae  di^nitatem  aliquam  anncxam  ha-  ifibus  qu£  tn  piiori  codtcc  non  ektice^ 

benc,  a(cruiUbus  autem&famofisnon  flint,  RdnouodcmumacpoftcrioriCo' 

cemouencur.               /   '  '   .  .  ^^enincin&rtz,adeoquelegib.Pan« 

,  QupciiMiWttetftefaiciiril^  dkd»liflriioaeftp6lkrior,pa]taeibeM 

tfb&s  quoque  fieri  pofteeabelUones  ,  inde  probari  non  pofle,  quod  ten^>GiBe 

quam  fcntcntiam  plerifque  probari  (cri-  luftiniani  ac  iure  Pandedbarum  lerui  crc- 

btt.Weienbcc.in paratttl.  de  bk  qm  H0t.ui-  aci  fueriiic  Tabularijifiuc  Nourij.Ncc ad 

fim  eamque  &  ipfe  approbace  videtur  cem  fitciunt  ccxtus  in  contrarium  addu- 

Vdenbcaus ,  dummodo  notarius  -  no-  &i:nam  iHfHis  peiieruos  publicos  noa 

iailieiliale40(|io0kiiiiOofictioiaKiifin>  incelligunitir  Notarij ,  fiue  tabeUiones, 

ftmia-  icd  intclliguntur  (crui  in  pubUcum  era- 

Equidem'  aaCor  noftct  iu  contrariam  pri ,  acque  ad  hoc  comparaci ,  vt  in  publi- 

<taowiaKeadMn»jdeRns  in&meiii  ds  miniifceriis  halieccnnir  L  tl  S.Ji /ir^ 

dnocttiaiiioaininocxcludi,cai&Couar-  mmD^^JtfH^HtiklfidJLf,^Mmm 

ruuiasin  loco  dtatoiubfcriberevidctur,  ftCMfii. 

proptcrca  quod  oifidum  nocari)  (idem  Ad  (ecundiim  relpoudecur  ,  etiamfi 

tcquiiac  ;  Abiiudam  autem  fit  fidem  Impp.  iabeant  decuriones  k  cabellionis 

ktoe  cocBi    infiiiiiR  nocsw  pecib-  owctoabftinetc»efcacaula,qaodiabcl- 

Uonis  offidura  non  fu  dignum  viris  dc 


Qjweicnccmia&  mihi  placet,  prifer- 
tibi  cum  hodie  Nocariatos  digntcacem  a- 


auionibus:  non  et  eo  umen  fcguicur  ta- 
beUionesvilcseircfimpUdcer,  iedre^e- 
daflc  collitione  fiida  cnm  dignicace  dc^ 
]nehociuefle,ciarepace-' 
Ffff  j  fiit' 
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fcit  ex  conftirutione  Conftancini.quaj  ex- 
tac  in  Codicc  Thcodofiano  liki2.tn.  i.  V- 
niueribs  dccuiioncs  volumus  a  tabcllio- 
•num  officio  temperare;  nemo  autem  ad 
decunonatum  vocacus  cjcculare  fc  pocc- 
rit.eo  quod  fuerit  cabellio :  cura  &  huiuf' 
modi  hommee ,  fi  flierint  idonei ,  vocan 
ad  decuriouatum  oportcac:  lex  enim  qux 
dccuriones  a  cabeUionum  ofiRciis  voluit 
iubmoucrc,  addccucionatum  vocari  u- 
bclliones  non  prolubuic 

Qupdiiiuqueaddecurionatum  afpi- 
rarc  ponunt  tabellioncs ,  fequitur  cos  in- 
famcs  non  ciVc  arg.d.Lu.de  decurio.U.C.d< 
dignitMib.  Nec  adhoc  notarucus  ofHcium 
ijifamcs  admicti. 

Etfiauteminfamia  ad  honorib.  d:di- 
gnicacibus  cxdudac ,  non  camen  a  mune- 
jibus  vacacioncm  cribuic :  ica  enim  Dio- 
cJcc.&  Maximin.Impp.infamcs  pcrLonx: 
iicec  nulHs  honoribus,qui  inccgra:  d^ii- 
cacis  hominibus  deferri  fblcnc ,  vci  pof^ 
funci  Curialium  camen  vcl  ciuiiium  mu- 
ncrum  vacacioncm  non  habenc ,  fed  fb- 
iennibus  indi£honibus  ob  cucclam  pu- 
blicam  eos  facis&cercjieceirum  cfL^F«ic. 
Cdemfdm. 

Ec  racio  huius  j>erfpicuaeft,quod  nem- 
pe  munera  h^c  onerofa  f  uic ,  mulcis  cum 
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moleftiis  coniunda :  par  autem  non  ft 
hifce  oneribus  fublcuare  infamiam ,  ci- 
<}ue  prodefle,cuinocere  debcac 

Quam  racioncm  innuunc  iidem  Impp. 
Dioclcc.&Maximui.in/:/.;.C.(ilria«rM»^. 
duraamnc :  Hecpfifames  immtmiutemha- 
l/ere^umluufTiuiJegiufun  noufint,  coeue- 
mt. 

Abfurdum  quippe  eft  priuilegium  , 
honorib.  cnbucum ,  infamibus  prodcile: 
eodcmq;  priuiJrgio  honotcs&:  jnKuniara 

fiudcrc.lnlamue  fadi  hunc  cfTechim  cri- 
uunc ,  quod  is  qui  ea  laborac ,  pro  curpi 
per{ona,qubadqucrelam  inofficiofi,  ha^ 
bcacur ,  ica  vc  qucmadmodum  mfamibus 
infttcucistfracrcs  habenc  querelain  inoffi- 
ciofi ccfbmienci  j  iuquoquehi,  quifa^li 
bboranc  infamia«locuin  faciancinoffiao. 
li  quxrcU  L27.C.dei»9ffic.tt/ltm  Qupdde 
turpibus  &  lems  iioix  macula  afpcrfis 
pecfotiis  facilc  largior:verum  has  uiiamia 
abqua  laborare  non  concedo^&concrar 
rium  flipra  cuidencifnmc  dcmonftracura 
cft. 

Vcrura  porro  Spurij  finc  infamcs ,  &:  v- 
trum  ad  ceftunoniura  diccndum  in- 
iames  admiccancur  infia 
fuislocisdicc- 
mus. 


FmuDtJfftitatmu  Ol^auA. 


V  O  L  V. 
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DEFENTSORIBVS. 
Qjr  JE  s  r  1  O  1. 

An  pocwdtoi  vnuurfirum  bvnwim  XIU.     An  m  C4ufs  otktrar^sMimittAtur 

procurafor  &  ftdtuto  ie procurn- 

XV. 


ft9curmmf- 


toreloqueutefoutmMturt  to^. 
4n  pumMti'mnmfumiAnm 


'Eivtctmrfti  6os 
Quidtt4m  differm  fr§cmm$r  Mlntd- 


xn 

xvu. 


fofitdmwfn^ 

eurAterem?  620 
AnbJttttitm  per  fracmMtwm  fid^ 
finderefoptf  fgi 
mfrocmmwmfioMMfiAftMiid 
pofitfMbfiftert?^  42B 
An  frocwdtm  f^  s^tlUttonem 
frofiquti  did: 


definfor  digerm  M^fr§fumu'  XWL  MfmmmmmmmMimertjfi  fi 


AufroturMorsdvnudOum  e$i$fia»^ 
mcogdtur4fftam9t  Hft 
Aqm  mtkmf!^fmkf4ilfifm^ 

cur4t  rata fint.demme  r4tificate?4i3 
Anfamtnamre  Saxonico  qusferjf' 
cmAtoremdfiordmatogefia/tMt, 
nfofitf 


mt                          6ot  tmcertmMidt 

•AnfrocurmmkdmitfitdiBmkjpti.  cuhertt?  ihid: 

mut?                          6of  XIX» 
An  »  Cdufi  ftatm  ferpummnm 

iumlk^afa              ibtd.  XX. 
jm'm  ftfuUribmaSimimftfit  agt 

fer fr4)curAtorem?              6it  XXU- 

Anincrimimb.  fublifir  u£ltrfiuM-  . 

m^tr  fofit  dm  fnmmmmt  _ 

612  Zm  Jtnfamkufi^i§uuiterugef»vt- 

Jtnexfmtereimcrtmmalib.  mt^t  toucogantur  mariti  &  curatoris- 

t^tAlikdeftnftrmtermmtftf  •  €tnfe^$tmmUubert?  tbtd. 

W  '           '■■    \    *i4  XXttb  JbtfxtrftfituSittttsmmitofiiH 

JlUmiuduiisfuiiicitcriminuiionca'  mmmtmmtimd  lAUL. 

f  tt4liu^readmittaturdefefoT?6i6  XXIF,  AMminores^s.anniifefim MdStim  * 

Anincdufis&cnmmiiftnfamidpot'  ptcuratorii  ctt^um?  6j6 

tmtrrtgMttb^rtcurmmfiudi^  XXV,    Anminwlmitftrim  gtudtmrefii- 

d9  jwiiMiifMiiri»-*  iift 
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Pnoc  V&ATdmis.  £t  Dbfbkspkib. 

■B.cfolutio. 

llrandi poteftatem ,  &altcrum,  quiquv 
dem  poteibuem  habeac  adminiftnndi  v. 
oiiieifibonaiftdmmhbaam.  VcnmBu 
menqaominusilUs  rubicrilMai  j  ftcant 
noncuilMa  iuris  fundamema. 

Ecqttidemjmmo  conftacprocucatore 
Cttlihcta  poilexes  quaicunqjalienaretec- 
iamimeipedali  mandanKSkcnimUfaH 
tn  l.p.^.^fJedcqm.  rer.dtm.  NiKflaocem 
aicintcrert,  vtrumip{edomin'pcrftm- 
dac  alicui  rem  *  an  voiuntatc  eius  alius. 
■Qg^ononeii  cntlibeta  negotiocnmaid» 
^nmiftwrioabeo  >  qui  pecegr^pcoficiici> 
tur  ,  pcrmifla  flierir  &  is  iiegorijs  rem 
vendidccic  &  .cradidcrtt,  facic  icam  acci- 
pientis. 

IdquodocKidem  vecbislidlinianiis  ex- 

f»rel£c  in  i.qiur4ti$tuldeftr.  <fii(i|CEcPau- 
us  in  Lsi.ffdefr9(itra«rib.ftoc\mxot\  cu 
libera  confticuco  permicDt  rcm  donuni 
pcnwiOHs:  iliMMMfcinquiens.  aa^enent' 

MtrtiMat$ttmetmmilte^,fm4t^^ 

ttlmd pTv  aUo  permurare. 

Atqui  pccmutarccft  alicnarc  /. i.ff.de rer. 
^crnMiria.Pcocuracor  icaque  vniucrlbrum 
Dooonimcuiii  liben  pomftte  fpedali 
.nundaraquaiuisrcs  indiftindialienaiei 
Procurator  vcro  (mc  libera  non  porcft  fi- 
ne  /peciaii  &  exprcllo  maudatu  ^uic- 

TiamalienarcexcepasAiidibtts&tisce^ 
us ,  quz  (eruando  icniasi  otHk  poflunc  L 
^n^JefrtmnJfcoindc  procunaoctum  li- 
Gggg  bcra 


^^JL  ISISMKS  Rocuracor  in  iure  noftro  gc- 
I  necaliccs  dictcuc  is,qui  aliena 
[  negodamandam  dominiid* 
I  miniftcac » in  L  LffJefreearm, 
Atquc  Tiic  vel  eft  iudicialis, 
vel  excraindidalisivc  n.  negocia,  q  procu- 
cacocibus  adnuniftianda  demandaci  fo* 
linr,dttplicialnnc*  indyrfaiboo-eftinitt. 
dido  cxpcdicnda  &:  txtrjauiuUDat  cpSt 
«xtraiudicium  pcrfiacnda  rant-.ita  quo- 
^ue  procuxacor ,  coi  hzcce  dcmandancui 
«legeriayceMn  indkiakm  dinidicartr 
•«scraiudicialem. 

•   Enraiudidalis  procurator ,  nirfus  du- 
plids  generis  eft,  aut  vniueribrum  bono- 
.  rum,auc.vnins  alicuiHi>  rdfeu  n^odj.  dl 

..  Pcocntatorommum  reromvclneeo- 
^!!^  rioflim  icidem  dnplex  cft  :  nam  aut  libc- 
mmJlia>cc  bonocum  oranium  admmi- 

FanjflyS-"^** 

ri  St  vel^^^  Tamerfi  enim  HugoDonellus  ,  e- 
tMm  Ue-  ^^^^^  fecuais  Hubcrrus  Giphanius»  Cc- 
fdveifaie^^  conccndant  pcocnEatorem  vniucrib- 
^bff^   fambonoiiun » lyy  Bwmnandamm  ha^ 
•berc  cum  libera,ircl,(piodidemeft3iberi 
habere  potcftatcm  bona  fiia  adminiftran- 
di  ;  adMOue  vanaro&:  abiiuct  pp.couii- 
damefi&iUosiimlenienriam,  qui  proca- 
mmfem  vnineribnmi  dupUcem  confti- 

tnabcatadmin^ 


.•ftrarioncm,aaction  hihetfL9.^4.ff.deM(q. 
ri  |M«.'-rw.  Aot  |.«jAi/l  I.de  rer.  dtuif  &  actjmmfi 


©B  PnecTiiAToftiB.  Et  DiFSvsoRii.  Trbiii  t 


•<]uain  legcs  add\i{ix  gcneralicer  de  viii- 
uerfbrum  bonorum  jprocuratorc  lo- 
quancur,  non  vcro  in  Ipcae  dc  hocqui 
libenun  habuent  adminiftracioncm  bo- 
norum,  cx  coUacione  tamcn  Cdpituli  4.  de 
frocurMor.  m  ftxt.  cum  addutbis  cexcibus 
fada,hquid6pacefcit>  quoddc  procura- 


uitcrdum  pccuhj  hberam  admini^lrra- 
tioncm  fcnus  concrdcre  (blct  Ug.fi libe- 
ram.  Codtc.  (jnodcum  «tfjvbi  ccrtc  didlu 
abfurdura  forcc,  ftruo  conccflam  poie- 
llacem  dillrahendi  bona  pccuhaha  pro 
iuolubicu,  &cunc  ctiam  quaudoidnon 
fuerit  vrilc  ,  fcJ  damnofum  domino. 


torecum  hbcra,  &  non  dealio  intelhgi  Quocirca  cjui  libcram  habct  potcfta- 

dcbeant.  Sjc  cnim  iUic  Pontifcx  ;  Pwn-  tcin  idminiilrandi  bona  doxnini  ,  is 

tMtor  quoqut  ab/que  ^tcudi  mandatt  utra-  non  ahter  incclhgtcur  bona  ahenare  po^ 

jnentum  dtferre  ,  trdtifigere  velpanfii  mn  (e  cx  mandatu  ,  quam  fi  commodo  Ik 

fotefl ,  nifi  ci  bonorum  w/  (auftadminiftrd-  celPura  alicnatio  domuio ,  cum  is  ,  cui 

ttoUbere  fit  concefia  \  Et  maxuTic  tcxtus  hbcra  admimftratio  concerta  non  cft  , 

prxdidi ,  gencraliter  &  indjftmdc  lo-  ne  cunc  quidcm   alicnarc     poffit  , 

qucntcs  ,  reftnngi  dcbcnt  ad  procura-  cum  profucura  cft  ahciutio  domi- 

toremcum  ,  cui  cxprclle  hbcraadmini-  uo. 

ftranocoramillacft,  cx/.  60.  Digefi.  ma»-      Adminiftratio  iraque  &  rc<ftc  gcrerc 

Hbi  opponuutur  ui      leg.  1.  quia  procii^ 

Denique  non  aduerfatur  ,  quod  prx-  ratori  Cxiaris  alienatio  bonommaon  eli 

xercaDoncUus  obiicit  vcrbum  Itberend-  conceflaledadcmpta.  Dcindcopponitur 

quam  faccrc ,  nec cam  vim  h.aberc ,  vt  res  ahenarcr cdc  gcrcre,  li  tiit  alicnatu)  nuU 

jdomiDt  pro  arbitno  alicnarc  procura-  U  vrgcnte  ncccflitatc  ,  acc  vlla  domuu 

lori  hccac.    Libcra  cnim  adininiftra-  (uadcate  vnlitare. 

xio  non  definit  eCTc  adminiftrario  ;  pu-        Procurator  negotionim  forenfium 

gnat  aucera  cum  adminiftracionc  re-  diciturcri.im  procuratoriudiciahsfeiuu- 

rum  non  tanrum  eas  donarc  dc  pcrdc-  aicionim  ,  itcmprocuratorad  ageiHlura 

te,  vt  cft  ui  /.  filmfam.  Digtfi.  dedcmat.  fcd  ^ ijp^  ^  quoniam  ipfi  adminiftratio  li- 

xnamresahcnarc  vbi  non  cxpcdit :  ad-  ris&  negotiorum  forenfmm  fcuiudiav 

miniftrationc  cnim  concefla  ,  res  funt  huracommifla  cft.  Q^:**» 

adminiftrandz  dac£ ;  qui  autcm  aUeaa-  r      j  ■  Anfr^ 

J/-1.       ^  Dcprocuratorcqminrcm  luam  dici- 

jurac,  delmitiubcre,  quodadinmutrat.  ^  „  .  eitrator 

DcniqacrcaciftaopponuiituriniL./i.  mr,vttumproairatonsappcUationcpro-^  ^ 

-   ^  _  y. ,  j         0     /1.  pncvcniat?nonfruftradubKatur.Siqu>- ^ 


tgic.proc.C4fjihca»xc  rcm  doraini  &  rcdc 
gererc. 

Reipond.  hoc  inqiiara  non  aduerfa- 
turmcceiiira  pucandum  eft  ,  raandati  i- 
ftius  coro  hbcra  haac  efle  vimvtpcpcu- 


pnc  vcniat^  nontruitraduDKatur.aiqL.  ,^  jtprit 
dcm dcfinientc l<Sto in  l.t.pr.ff.dt procurat.^  ^ur^ 
Procuroror  eft  qui  mand^udominialie-^^  ^ 
na  ncgocia  adminiftrac.  ftatuf 

  Atquiprocuratorcminrcmfiiam,ctfi  ^^^i^ 

ratori  .conccdat  pro  fuo  lubitu  gxalla.   mand.uu  domini  jicgoiium  adminiftca-  ratoreU- 
ri  in  iwna  dorami ,  caquc  pro  fuo  arbi-  ^um  fuiapitiuon  tamc  taiii  alienum  qua  ^«^,^ 
jtrio  diftrahcrc  &  aUcnarc  ,  quantumuis  propniira  negotium  ipfum  adminiftroic  f,»  mes- 
Koc  fiiturum  fit  doroino  dctrimento-   conftat :  quandoquidcm  in  rem&vcUi- 
fum  ,  fcd  concederc  folum  porcftatem   "tem  fuam  demand.uum  ncgonuraad- 
bona  ilnc  aho  fpeciali  &  cxprcirodomi-   mmiftrat ,  dum adtioncs  celLis  Gbiqi mi,- 
ni  mandam  ahcnandi .  fi  hoc  c  rc  domi-   «lat  »    ^"^'^1  duntaxat  commodum  ^c.e. 
nivifura  fiiprit  :  jwro  fic  &  domiuus  molumcmuexcrcct/.^.C////rof./.rf.§.i^. 
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fb4  •  ToLvmwii  t  Dfff fTATrMfiiTX. 

fjmHiUi.  VnAs  fif  procutator  in  Re m  in  propria  fienificarionc  caphmwt. 
S  V  A M  dicimr.  Atque  ita  Liidolpnus  SichardTM^ .^^fiA 

Atque  iioc  non  oblcure  iigniHcat  Imper.  pMt.  i9>ft9.  tt.  nMmer.s.  d^nHmef.  icj.  ao» 
Alexanderin/f.C4i^/>f*mifinlli»»v^  fif» 

h^bcm '.Q^jhfmiUmermm,fHkm-      Caetcram  procutMoreminremfuam  Qjy; 

goctfs  fuperife  niofenfa  difciplma pofunt  •  nec   ab  adore ,  non  confentiente  atquc  inui-  An pro- 
foteft  dict  fum  qui  honefta  &  verumuUfrMt-  to  debitore  conftkui  polTc  vijc  dubita-  (lUdtmt 
dentecMdfattumddt44 fUadmestxerfmit,   nUV  ■  *  "      '  knrtfif 

itfiff»  ^ijitii^jiTiim  ■  lif>t  «inteiitiAi  ■      Hoc  <|uippc  Impcrator  Alexandet  i^to«r 
ejtperfouaalteiiusfiimaturihunctam»  -«xprefle  rcfcripfit  w  leg     Co£  dt  htftl  tnutto 
remfuam  gcrcrenonambigatur.  'Vtl4£t.vend.K9mmt  inqutcns,  vf«rfr/i»,  rf-  creduort 

Et  Vipttnusin  U%.iJ.& i2.DfgeJi.qiuiMd.  tMmigntrMttnlmuiteett  adMerfm^Mmd»  (tmftitut. 
tfpttSmaitik:  infropriacdufaHitmMi-  mtmtm0iimim,ttmnM/U/t..         •  '«MKrr 
«^iMr :  frifrim  cauftm  ab  AUewt^umtdo       Erin  /.  l  Ctd.  4t  nouxt.  Idem  Impcr^  £r  tne- 
difcernimm     Et  p.tU>n  e(i ,  eam  tffe  pro-   tor :  Dclegario ,  ait ,  dcbiti ,  nifi  con(cn-  utrfiit. 
frumcdufam,  cuius  emolumentum  ved.  dd^  ticnteficibpulaiue  acpto\T«ctcmedebf- 
wmumaddtiqutmfmitttumtfmtmi,  qumt  tortioce^nficHMapotdt-IVbf^^ 
fttmami^fimnmiiamtftammm  rovcndicio&ignorantcvelinuixoeo*ad- 
item \uhehit :  iHfiumrtm datus ,  m^gii eft vr  uer(us  quem.adiancsjtettikncar»  eon- 
alteramdtemobferuet-yOcfimpaTtem  ptopnt  trahiiblct.. 

uomnie,mfartemfrt:4iieHtiitigatfdmiM^ift-  <  En>/ri^CMtidSr4fa»4r.Sinominis  pef^ 
4i^,i»hMiJiiMMvriill^^  -feencioiiemiRte-einaiidpaaun  pater  ttl- 

«w*i^»vrj^MMirtMM^^  mdfcdo  dbnarionis  rranftMlit  ,  fruilra 

^tbfiruerur,  prariendit,auidebitoriruohcrcscxtitit, 
Eliiedu  iiaque  vlcimo  coniiderato,,  confenfummiflle  debitoris  neccflarium» 
pto<utaaBCin.iym  jftlliii  Jin|i  •cnmlMfafiietit  •flioiics  eo  noanine-tiBfc 

ik^fm^nmitnibttt9fM4^A^  roandatasfuifle. 

4efrocuram. .  Ex  hi*  liqucrc  arbitror,quod  adlor  niit-. 

Cui  conlcquciis  cft  ,  quod  appcliatio    cx partc  ptocuraroreni  m  rcm  iuam  ,  ad- 

frocuacoris  propnam.vaBun>& gcnui-  nenan|*conicA(ii.e3am  non  acccdcntc,^ 
>  fantvoqbidi  %iiftMrionem  •nonconi—  'conftittoere  pnWtiiqttedctianrpbribtti; 
•  predarurpcocucacoceminraiiiuam.Et-   peic/ccncusium  \  ijs  qaxoHbre vidcban- 

cnim  cui  dt:finicio  non  canuenit,  nec  dc-    cur,fundamenris  diHohiri  s ,  \ttti^^Mt»  mf*. 

fiiiicum.proprieattnbuLp<Keft;atquidc-  {imUtl>.^f4trt.z.q;4.vbivuU.. 

faiooncm  proottatori^  iapcrif^addndB.  Scd.nfiiA  Aifekia-fti^dc^iKMrlfiiie- 
'  cxfa.j;ii4^jynwr.iionigoflftiiccDmmodari  ccatfinfircccdtaDcitfineaBocnxonfinii-- 

huicprocuratoriin  renrfuam|>aul6'antc  litcr.  fiKLcnpane^grocnrarorem  tn  rcm 

faiculcnter  oiEenfum  cft  :  proinde.non:  -fiiamconfliRieie-nbfllic»  dque  inrfuum 

yfi  ^nfinjf'  fc-impropric  pcocncacor  ^nauii»;|iiiwn&iwm. cedjecc  Talcac-»* 
■  4|ni  in.  ical  finmi  confticuniai  •^■i^inAniwrtMiJbtrj  ^cfffcindi^t^iff- 

tSi  quodhocTcanonliccar. 

Vndcrurfiis  Auror  noftcr  conchidit       Q^fcntcntia &  mihi omnium  vidc- 

'quod  ftacuoim>  de  pcocuiacore  loquens, .  turewe  verifiiina :  ac  nicirar  expredis  iu- 
~'***'^^'**'*^'"^*jp*'*^^***i5*'^"*'*"  ffpm»  'tfsiiollhlniMlBmen^i.. 

*£iam  conftttutnm.  Ctdus  cpndii/ibnis  i.  Nam  priino  tn  £>.  CWlfifcjft  ietbi- 
'odoiiaBcci^fBOdveilMflaratiihi^ab-  wLmd,  Antoninnf  Impcnioc  difate 

ieri- 
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Wlta^  f  Wim  tpihm^mm^tm  mit,  U  tC :  polUfiori  veso  cafc  fnm  nthflikbuit 

/>^w f a^/ refpondtrecredttonlna  iuredttart^ .  dommo ,  iuhil  eciam  deber  procuratoti , 
mcf  emfi9rm.kaf^MutUm^idijiamt4d'  (][uomain  hic  ex  cedeaos  iblum  peilbna 

I-  l.''Qu0^emm  fadciqtiod  DMsoletiJs  Ac  concraria  rado  in  creditore  obcir 

Maximin.  Impp.  in  /.     c.  de  ^4&cdcri-  nct,  fiquidem  talis  celTio  ,  adebitore  h- 

biinr :  Pacliontbui  creditorum  petttionem  nec  dla,valdc  detrimcnco&  credicon  cxiftcre 

tolli  tuc  mutan  fojft .  Acqui  mucarccur  pc-  potdt :  ouidenim  ii^biiiendo  non  Hc  no;- 

tkte  «jeditorum  prtiow  iMfm$kf%  wrdmor  T  XMnrfe  vt  roadine  lb( 

huicfascirctprocuiacovvinmccinfiiam  iieiiil»ik>  6eriiaii|m>jioidtvtjidicfi^ 

conitituere  cidanque^iBK  iuiio-  oedc-  nCTC-credicori ,  qoannus  iniuria,  (ed  ma- 

it.                .  IkindicioIidgiBe:  hineincommodacre- 

f,  Aooeditqciod  Sr  ICtus  lcribitml^  HllBAntkiemix  ploanna.  Qoid  enim 

'4$Ji4^*'*'''*^^f'*''^'^^^^'^^°^^'^  fiMiHBiaaiif'fi»  pocens ,  qui  mo- 

mutarc  dcbicorem  vel  obligaiioaeni  in  ni  vexare  poffit  creditorcm  ?  Quid  C\ 
ccaliquaCbiconfticucam.  (it  licigi«(us.  ?  Merito  icaqiic  propccr 

4.  Eodemquepcrcincc  &illildqilod  Iuec  incooiiDCKU  piacci  dcbitocem. 
ihC/rMalr^M^if^JCdkfervdlir.auec^  obligacioaem6niinelaim,liiiecmk> 
aVi^iiedAehipehercs,  quiTigorcfidci^  lenm  cnMa»-  •  oon  po^ 

commifnoblieacus  eft  alteri ,  refticucrc  k. 

&credicatem ,  noc  ins  peflumminalium  Adde  quod  cred>  adionen\  alte- 
'i6iiifoceneq}Uttt:  «  cedcndo  ,  nihil  qmcquam  iuris  ao- 

Pfapie  huic  fencenciae  rcfiagMUf  qoic-  lcrat  debicori ,  quod  prius  ipfi  fuerit 
■tju.amquoda<^^or,inuito&ignoranccde-  quazftcimi  :  A£dcbicor,aIceriobligatio- 
bitorc,  proctrrarareni  in  rcmfuamcon-  nem  (uam  ccdcndo  ,  ipfumque  lubfti- 
ibcuerevaieatiteguiaautcmiurisficquod  •ti^ndo  aufcrrec  ius  crediCoUjUi  ipfuin 
TieB«tefaaiuetKuHilirtlrcy|iiodWei»  -  debiowem  quaefimm ,  contn  viiigicem 
rinonpermitriti»iiimi^!r^rMaf^  iqrisregwlwft  in  fjdfpirfeijtimi  D^M: 
htt.  Q^odquc  rci  ac  debitoris  conditio  U.r«r. 

icmpcr  ficineltorac^ombilior ,  qoam  EtCi  porro  de  procuratore  folum  iu-.xirJBi'. 
«OfidirioiiAorit»  diciali  hoc  loco  agendum  exiftimet  Au- 

Rc(p;fi6cinqiMBnoiiobllimiBmad-  tDrnofter, ppopteim qnod 6cintit.Z^ 
-du^br regubr  procedunc  Sc  locum  (tbi  gefi^  &  Cei.  de  procniiUKe  fblum  iudi- 
vindicancquandoeadcm  prorfus  eft  ra-  daliagatur.    Mihi  tamen  verius  vide- 
00  adoris&ccirnon  vbi  diueiiaillorum  tur  in  gcncccdc  procuracore  tam  ludi- 
tfKiooeencrir:«qtu ,  in  propofio»iiflgu-  daiH  i^nam  fmawidiria1i«pi»diai8  in  ct- 
rio^HierfilEmaratiocftadoris  Sc  rei.  Et-  culis  ex  profefibcraflari  :  non.folum  14-  . 
cramcreditora^onem  fu.imvenderC(5(:   circo  quia  in  frontifpicio  titulir;^f^.  de 
inempiorcmtransferrepoteft,  quuhoc  frocMrstor.  definicur  procuracoc ,  quojd 
'laAodctHCOrinilulbinniiionocet.  hfam  -ficis  ,  qm  nuiaiMtu  dmim-iitiafa  n^tfa 
quicoiuienjhir,aiiCTectenrdebet;aarti6  'idaumfirM:  Q^un  deiniebnem  gene-  . 
debet ,  priori  cafu  nihil  intereftdcbicoris  ralem elleacque  extraiudicialcm quoque 
\'tri  Ibluac,prociKatori,an  vero  ipfi  domi-  prooitatorem  cormpreKendere  iplcmec  • 
no:necxeicnaquoconueniatur;iiquide  Aucor  fiofter  ^en  cogitur  ;  fed  cnam 
miflainrpoMffaaoiisvcmtionefflmecN^  proptcidiquianonminBtin^rif 
wi0t  qnam  firilefjalBt.fehmido tmL-  ^odepfociwtnreegoiMdiqali  aptur». 

Gggg  j  ^uam. 
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rijium  dc  procwratorc  iudiciali,  vc  finguUe  qucrit,proinde  ncc  pcrfonalis  aAi'o  na(H 

Dcopelegcsidorumriniloruinluculeatet  poruent nccctumrcm  vlbm  procu- 

&emonilrare  videncur.  racons  poiSdcac  dcdncatuc,  cur  xioiiuuc 

Procurator  itididalis  re^e  (lefiiiiiar«  ia  rem  iftio  oompkcic  poffit.  Igaa^ 

quod  Hc  is ,  cui  petmflEt-eft>Hcn>  nn-  non  vidctur  :x  hac  cauia  procuracon 


Ctio  vci  defenfio.  v!! coi-npcceKA^ifl»iDJ 

'  Tamccii  eciain  non  lieuencoiimalie-  nam. 

no  nofttine  in  iutKcie  eicpcriri » niliff»  Re^MdJMietiBquuniinQiioisAait;  fip* 

popiilo,proUbeRiie>pcocucda/^iff.  iptr  ipMem  pcocnacornon  (no  »  ibd  «licno 

ijuos  ager.  vfus  tamen  &  neccffitas  Rci-  nomine«gic,  nec  ius  (luim  propria  ,  fed 

publ.  tandemhoc  extorfuvt  pcr  procu-  ius  aiicnuni  «iiena  pcricquitur  adlione 

ratorcm  pcrfbnamque  imermediam  a-  U.Dt^eJI.  defr9CKMitw.^'mt.4-ftr  fkn 

jgecc  (^ue  defendeie  Ucecec.  Vimle  VI-  Jwi; 

pianiis  vfiis  »ait  procuraconim  perquam  Similiter  non  adueriattu:,  qtmd  nemo 

neccfTariuscft  ,  vr  qui  rebus  fuis  ipfi  iu-  cogicur  inuicus  ciun  alio  concral\erc  «c 

pereile  vd  nobnc  >  vcl  non  pollimc  pcr  contrahcndore^e  illioblig^e  :  cumo« 

alioStPoffintvelflgece^comiauri^ftf»  mncs^oontciitoabkiicioiinrvoloBBfc- 

fBffjkfrtc  cis&expoftfadlodemumeffidannirne- 

Qmn  &  luftinianus  tcftatur  non  mi-  ccflitatis  Lficut  Cod.  dttUig^t.  &4C{.  iudi- 

nimam  incomniodicatcm  hoc  habuillc,  ao  autem  qiuli  concrahimr/    §.  idim 

quod  alieno  nomine  neq^agcrc  neque  firiiU  ffJtpeaUm.  Nemo  icaqtte  inniuis 

excipetca£Honcmticiiem,cmB&moc-  cum  pcocniacoce  lidicioeiyctiri  cogi' 

Visvicsetts  0C  necelTaria  jpercgrinacio ,  i-  cur. 

ccmqne  alix  niulta:  cauiac  fxpchomini-  Refpond.  maiorfiquidempropoilcio 

bus  mipcdiincnto  iinc ,  qnonunus  rcm  tc^ulatn  couciuet ,  qux  iuas  pauujir  it^ 

-fami  ipfi  excqui  poiinceii;' It^.fer  qm  teaoDnes Acexccptiones»  pronc oHo^ 

6k  cxerajjlam  jntcmt »  ^  mafa^  oi- 

Quocircanon  folum  volcnte  ac  con-  telain  lulcipcre,  ac  fiiicipicndo  cumpiv- 

,fennctcaducr(ario,feduuutoquoqieo&:  piliis  ciuiikfaquc  «rcdiconbus.ac  de- 

/epagnatepcrmiirum  eft  pocpcocnCKO-  ^tnfibus  «mafi  <<UOTah<?BC<CBaMBr.  Qjiipt 

temm^ce/fic  vcnenioqnU*quamcom^  &  cunc  falltc  pcaedida.ngpw  fiwmfnp 

pdlipouit  pctfbnali:cr  iii  iudicio  com-  perdtt  ofTicium ,  cjuando concradum  in- 

parere  fuamque  caulam  proi  ir  ,rc  5c  ui  publica  iuadct  vcUKas§,)Jnj/. /w/?/;.^^ 

adminiftrarevidquodviusetiaiuliuviicc-  bit  qm /m  vti  aium  lur^.  Ac^ubiica  iiUr- 

imBiaAidoimncoiii|pcobat  .dcc  vdlicae  iodiciojmoo  4c  lii%^ 

Nec  httic  veiiliims  xeceptiflkiue-  pecpnsrwarofrm  Ymti,li.^4tfnah- 

quc  fententiar  quicquam  obftat ,  quod  im. 

nemo  aduerfus  alium  iudicio  expenci  Deaiqu^  nonjtdoer/atur  quo^.^ie^ 

poiEt ,  -nift  aduecTus  eum .lAieciemhft*  xDOfofiicetieno namtneilegc agcrc  L  «s- 

•boeric  ,  cam  adtioikios  per£equendi  dt^i^j.lierjgittirnemopoiluudio- 

iniudido quodiibi  dcbetur  f>rmc.  Digefi.  no  noraioc  iqdiflOjqipecMttaftionrtlHy 

ifc4^/««.  Procurator  vcro  aduerlus  eum,  exerccfc. 

quocumagit,adipncmnonhaboi»«st:ui  Rcfp.adhoc  caim,Kdc  reipondctu;, 

defintcatttae,  que  •dbonem  ■pariant »  vsIiudcjiejigecefimpliciceT  aealiiuile^ 


cumis  cum  qoo  agic  nihii  cnm  tpfo  agere  nominealieno.  Hac  fiquidempo- 
CQnttMHiic»  iddcctninipfnn^a»-  .Aoioci  iQouiDnc  fmiificanmr  icgis  a- 

'  *  itio- 
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ftioites  fcua£hi5  lcgitimi,qui  per  procu-  runt  procurator  &:adaov:^tus  ,  qnodad- 
ntoreni  peraginecjueuntjdcquibusiohs  uocatuscogitui  inuuus  p.itrocimumoli- 
4LLfum9.lo(Y-innr,  cuius  iuiapcix-  fuh  potnapcimnonis  of- 

Ex  his  proindc  liquei  ncmincm  cogi  ficij/.  promdendHtn  in  verb.  careatforo.  C»- 
inuitum  propha  in  prrlona  in  mdicio  dic  de  pofiuUnJo.  Procuraior  vcro  inui^ 
comparcre  luinTKjue  ius  ibidem  perlequi  tus  non  cogitur  iulcipcre  mandatum/, 
auticdefcndcrc  ,  lcd  pcr  intcrmedjam  i^mtiu  Codu.  de  proturator.  Cuius  ditTc- 
procuratons  pcrionam  qucmquc  id  fa-  rcntiar  rationcm  haiic  r.fHgnat  Gailius 
ecrcpoile,liuutamcn  cafusquidam^qui-  quod  aduocatiouis  oiTicium  fit  pubH- 
busperioivalitccquiiquccomparcre&ih-  cum  &  ncccllarium  :  procurationis  ve> 
eJgarc  compcUicur.  ro  ofTicium  lit  pniutum.    Ratio  hu- 

Cxterum  in  plerisquc  bcne  conftiru-  ius  Sc  h.xc  aflignan  potcft  ,  quod  pro- 

tis  ludiciis  hodic  ccm  &ordinarijatque  curatorcs  pcr  conrraclum  mandati  con- 

iurati  conftituuntur  procurarorcs  pcr  fkxiwvinim  Li.Digefi.deproiurator.L^z  Di' 

quos agarur,  quos  tamc & ipfbs  ab aduo-  geft.eod.  i  S.Digtfi.mandutt.  Omnis-autem 

catis  diferrc  cernilimum  clt.  contradus  ab  initio  lir  voKintatis,hcet  cx 

Primoenim  procuratorpermandatu  poftfiidoHat  nccciritacis/.^(iKr  C.  ifci^i/- 

^kidfu   confticuitur//.jf.</(f  ^m.  Aduocatu6vcr6  gut  &  aS. 

difftrM   finemandaiuconftituitur.  i.Aduocatus       Qupd  tamen  in- prokcuratoribus  Ca- 

frtcitra-  habctchentem  cum  cuius  caufampcro-  mcr.e  lccus  ic  haberc,  leftatur  GaiHus, 

ttTMk    r^.  Procuratorvcrodomiiuun  habet  cu  qui  pehndc  eos  ad  procurationem  lufci- 

sdmcd.  cuiuscauiaminiudicio  procurat.    5.  In  picndamcogiait,atqueaduocatusadrul- 

mi       aduocato  rcquiricur  iurispenti.i  &  fa-  cipiendum  pacrodnium  y  idque  ideo 

«undia:in  pracuratore  vevo  non  itcm  :  quia  olScium  procuratoiis  in  Camcra 

quoniam  aduocacus  cauiam  chcntis  lui  noniit  vile  ,  (cd  honorabile,  ram  ratio- 

agit<Sciu6eilappeditac:procurator  vero  ne  perfonamin  (  quod  ncino  ibi  in  nu- 

csulx  adminiftracionem  duntaxac  fufti-  mcrum  procuracorumrecipiacur,  ninfic 

ncc,  iplccauiam  ix)norar,  fcdaduocato  Dodor  &  Licentiatus  )  quam  rationc 

inftttvmcnra  &  cognuionem  totius  ne-  loa  ,  qiua  fit  conliftorium  fummi  prin- 

gonj  lubminiftrat.  4. Aduocacus  in  ludi-  apis,lciiicet  Imperatoiis  &  Scacuum  Im- 

cioUcHdare  no  cogicur.Procuratorvero  pcnj. 

tine  lacisdatione  non  adniicncur  t$t.  ttf.       Qupd  ipfum  quoq^  in  ordinariis  Si  iu- 

l.de  fatud.  j.  Aduocarus  in  ludicioprx-  racis  procuratonb.  quiqiinrranumerum 

ftat  lusiurandum  lolcnne  ac  legitinnnn  funcqualcspl^rorumqibcncconfticuto- 

Lremno»noUitni.\.PMroni.Ced.deiudic  Ac  rum  iudiciorum  procuratorcs  cllc  fupra 

procuratorcsnonirem.  6.  Oificium  ad-  drClumcft,ftacuenduvidecur,obparicacc 

nocationis  eft  honorabilc  <Sc  budabile,ad  rationis :  quoniam  &  horum  olficium  cft 

quod  mf imibus  nulkis  patcr  aditus  /.  ad-  publiciim  &  honorabile.  Quin  cciam  in 

Mocati  C  deaduocat.  diuerf.  tudicior.  L/.& leg.  Gallia  procuracorum  munus  publicij  cf- 

iduddlffU  Cod.  de aduo(at.  diuerftudic.  Om-  (e,eoque  a  priiicipc  creari  cuiuicimqj  fori 

aum  vero  proairotons  vilc cilLJi quit ^  inrraccrcum numerum.quincgona  pri-  Qu.f. 

(urationem  C.  de  derur.De  quatair.cn  diftc-  uatorum  pcr  iudiccm  fuicipcrc  cogantur  Qu'd 

ccntia  mox  plura  dicentur.  7.  Procu-  ijiftaraduocatorum.lcribicfranoDuare- 

■  rator  poft  hrem  conteftatamdominusU-  nus  deprocHrat.ct.  dijjtratk-- 
ds  cmcitur:aduocanis  non  itcm  L  i.  Codtc.       Dcfenlorem  a  procuratorc elTe difccr-  ftrocura^ 

de  mor.Aduocat,  8.  Poftrem66ccodiiF(i-  ncnduni  docec  apcrce  rubrtc.  tit.  dttorei. 
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proctiratoribus  & dcfenlbribus.  ErfiaU'  Dcfcnfor  porro  eft  vclabfcntis,  vel 

cem  vulgo  procurator  ac  dcfcn(brhoc  prxlcnus  rcuUie  defeofbr  Ipccitioe  dxr 

tnodo^wemaiitiir t  quod  procittan>rfix  cinir :  At  hic  oj^cognitov  ifinihMwft 

is^dadoriscauCuna^cdefedor  vefo^  Atgueadhiiac^cdat tit.mCiJhitil^U 

quirciliniuiadiciodcfendit.  cogmtor.  &fr9C«rat.  Eodemque  pertmet 

*    RedHns  camcn  ac  mcbus  ita  eos  ab  t$t^Mc^ffutmrtbm  ltb.L  mept.Jhit.  PauU. 

inuicem  diftingui  opinor  ,  quod  pro-  quin  &ia|radCiceronemin  Ordt:  fn 

cufiKor  fit  is  ,  qui  mandatu  vel  awMctt  i»/ii§  Ctmd*  hocfbiiuoogpitordidiii^ 

vel  rei  iudicium  fufcipit :  dcfenfbr  vero ,  cui  fme  mandacu  caufam  fiiam  agen- 

qui  finemandatu  reum  in  iudicio  dcfcn-  dam  prxfcns ,  prA-(ente  iudice,  litigator 

dic  :  vticaprocuracor  fit  6c  acloris  &  iniungic ,  cum  ^rocucatori  per  tnanda- 

l»»defbi(orveroiionittaAoris  >  qnate-  oiinqaiCioejMimim.  ^defeafedae 

iidaQisAfeniii  GMi&B  iaiudido  fiifr 


nusa£loreft>  fedrddunaocac :  procura.- 

tor ab  altcrotro ,  adore  inquam ,  vcl  rco  cipiat. 

habcat  mandacum»  defenlbc  vccbJiciini:  Aicanius  quoqu^  Pa:dianus  in  diumat, 

mandatu.  GiMrMk  Qmmfmr,  itfletidit nkermH  mtt 
*  -   Aiqnehattclbitemkume(Ie  ferifl»..  Miini4^^ 

in9n,txiiKkconftatinil/./r.j^ilr/f0f«r4r.  tm ,  fi  aut  imfii^eritiiit  prafimwH^um  . 

in  generc  procurator  dcfinitur  quod  fic  ,am(9  McmmtdMt ,  Mt  frosurator  fi  ne-  ^ 

is  ,  qui  mandatudomini^cnaneeotia  ■gttmm.abfiHtu  fii/cifa  ,  aut  ugmttr  >  fi 

adininiftriali/r./.^/rMiir.  Acqui  hanc  ftti^ait  mfm  mm ^  ^     pmm  n  • 

definirionem  competere  ei  quoque ,  qui  fium- 

reum  mandatu  ipfms  in  iudicio  dcfcndit,  Quanquam  mc  non  lateatlohanncm 

plus  quam  manifeftillimum  e(l,quocirca  Robercum,non  poftrcmi  nomijns  luris- 

&  hunc  pr opcie  prociuacorem  did  nega>  confidnim ,  prcdpuam  procuracoris  ^ 

-'rinonpoceft:  tCpgnitorii.dAiemiain  in  hoc  oonfti- 

Acccdit  tcxras  apcrms  ir.  l  /.  Coiic.  tucrc  ,  quod  proouratorcs  fuo  nomine 

de  fatisdat.  vbi  fit  mcntio  procuratoris  litcm  conteftentur ,  eamquc  iuo  eciam 

rd,  vel  defcnibris  ,  v.nde  Uquec  ,  quod  nomineper^^mc ,  vc&domini  Ucispoft 

alhisfttrn  procnnKor  9c  aBnsddcn»  litisaconttftaaoneaidicnMiiri  *».&Mp. 

ibr.  ^ig-  defretMMUognkixei  vetoiKMiiuo» 

Hisaddcndaeft/..?.  Ced.  depncmator.  fed  mandanrit  nonune  fitem  aBqwm- 

in  qua  Biius  ,  qui  pacrcm  defendcbac ,  cur. 

cxprefleprocuracordidtnr,proindepro-  ^efimiqiriaJX»idhisfJL<MiMk|;Cii- 

curator  non  (bhun  .adoris  eft ,  lcd  rci  iac.  /.  recept.  /eut^auH  2,  AldabRobcro 

quoquc.  tiis  in  locis ab  Autcre allegads ,  vt&ae» 

Confinnat  deniquc  hoc  ipfum  lucu-  rcniur!sinterpp.vnanimitcrftatuunt,Iu- 

lencer  Imperacor  iu^linunus  dum  in  ibnuuu  tcmpore  cognicorcs  cile  iubiacos 

pen.i.pcr  tjuosagtreM^CaVm  t Olkmefmi'  iioUmiik  ilhmunamdinsin  iuce  noftso 

mmptndfifitremtucmjijjm&dtfaikn,  .niftiatfefieci,nonvidetur  cuneopeneqi 

ittmupTecurator dicitur.  prcciumelRphirib.  in  iftam  cognitoris , 

■Ex  (cntencia  icaquc  luftiniani,  qui  ex  'procucatoris  &  defenfons  diticrctiam  lOr 

mandacureinn  demidic ,  is  procimnore-  •muioMedhxcad  ientetiam  ancoris  no-  IirJ>« 

ius  dtdcur ,  nec  omnis  ,  qni  reuiA  defe»  ^C]C|ilanandafflfiifficerepofthnc.        Qu,  & 

dit',defcn(brinfpcde  didtnry  ledqiiite  Anne  procuracoris  datio  ftt  a£bis 

(iucnuunianideRndit.           -  •  -Irgirimus  ?  quaxic  iuc  Autoc  noftcr  OMr*- 

drca 
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ri  JUtio  clrca  quam  quxftioncm  ab  inuiccm  dif^ 
fitsSm  (entiunt  lacobus  Cuiacius  &Francifcus 
Ugiti'    Hotomannus.  Dc  qua  quidnam  ftatuen- 
tnmf     dum  fit,  priusqium  exponamus ,  ad  mc- 
liorcm  ac  plcniorcm  nuius  qiucftionis 
intclle(£lum  explicandum  cft  breuiter, 
quidjiam  fit  a£his  legitimus? 

Scicndum  itaque  cft  ad:us  lcgitimos 
non  dici  quofius  a<Shis  iurc  introdu<5los 
&approbatos ,  fed  cas  duntaxat  legis  a- 
^oncs  quq  (blcnnitate  quadam  iuris  cct- 
tisquc  verborum  formulis  pcragi  dc- 
bcnt.  Huiufinodi  adlus  vtrum  fit  procu- 
ratorisdatio,intet  Fr.  Hotomannum&: 
Cuiacium ,  vt  dixi ,  olim  controucrium 
fuit  :  Hotomannus  cnim  affirmatiuam 
amplexus,  tucriconatus  cft,  quoddatio 
procuratons  adhis  fit  lcgitimus  ,  idquc 
ex  hoc  fundamento  ,  quia  procurator 
dari  fine  ccflione  adionis  ,  noc  cft ,  fi- 
ne  mandatu  non  potcft:quodqueprocu- 
ratoremad  agendum  darc  nihil  aliud  fit 
quara  adhoncm  cederc,  mandarc,  prx- 
ftare  ,  exlubere  ,  quoniam  ita  ius  cuii- 
lc  comparatum  fit ,  vt  atflioncm  vni  qua:- 
fitam  ,  exercere  alter  fine  ceflione  non 
portet  Ug.  /.  Cod.  per  qudf  perfonas  nob.  ac^ 
^uir.  leg.ti.  Digefi.  de  obligat.  &ailion.ceC- 
fio  vero  a<5tionis  eft  adus  legitimus.  I- 
gitur  &  procuratoris  datio,  qux  fit  pcr 
cefEonem. 

Cxterum  Cuiacius  hac  ratione  nc- 
gandum  duxit ,  quod  datio  &  conftitutio 
fitadlus  legitimus ;  quoniam  adhis  lcgiii- 
mus  lege  debcat  eilc  introdudkus:  At  pro- 
curatoris datio non  lcge  aliqua,  lcdmo- 
ribus  introduclafitacconlhnita. 

Et  quod  adus  legitimus ,  vt  paulo  fu- 
pradicebanir  (olcnnitate  quadam  lolcn- 
nique  vcrborum  formula  peragendus 
veniat.-procuratoris  autem  d.itio  non  cer- 
tis  &  folennibus ,  (cd  nudis  ac  vulgaribus 
vcrbis  fieri  loleat. 

Ego  Cuiadj  (cntcntiar  fiibfiriben- 
dum  cciifco  :non  obftauic  Hotonunni 


IFENSlONlti  TRESIS    L  609 

ratione  modo  addu^ :  quod  cnim  aliud 
fit  procuratorcm  conftituerc  adlitem& 
aliud  ccdcre  adbioncm  ccmflimum  eft : 
quienimccdit  alicui  adlionem  ,  isman- 
dat  quidcm  ac\ioncm  illi  cxcrccndam , 
ied  in  rem  &:vnlitatcm  ipfius  cuiccdit: 
Vnde  etiam  hicccfllonariusdicuui  pro- 
curatorin  rem  fium  leg.  4.  Cod.  de  procu- 
rat.  qucm  abufiue  procuratorem  di- 
ci,  fupra  fiiit  oftenium.  Qui  a(£hones 
alij  ccditjineftcc^u  (ibi  non  retinet,fcd 
quo  ad  omnc  commodum  &  emolu- 
mentum ,  ad  ccirionarium  iransfcrt ,  ita 
ccflionarius  non  aLcnam ,  (ed  propriam 
l  itcm  cxerccrc  dicatur.  di[l.  Irg.  4.  &  Itg.  i. 
§.  //.  &  §.  12  Digejl.(juandappell.\  ide  C[\ix 
fiipra  dixi  (iib  Ist.  A.  huitis  thef.q.  2.  At  pro- 
curator ,  cui  mandaruraclio  ,  non  pro- 
priam  (cd  alienam  litcm  pcrfcquitur  leg. 
i.prin.Dtgejl.deprocurat.&tot.  ttt.  l.perquos 
agere. 

Et  quanqnam  poftlitcmcontcftatam 
fubnlitatc  iuris  procuratore(Ticiaiur  do- 
minus  litis:ip(e  tamcn  principalis,  vcrita- 
teinfpeda,  dominuscft,  vtad  quem  o- 
mnccmolumentu  &:damniLilins  rcdcar. 

Nec  multum  ad  rem  (acitquod  ex  /.  /. 
Cper  quM perfonMnob.acqutr.:imm,c[[.iO(i 
atrioncmvniquxfitam  alms  fine  ccdio- 
ne  exercere  non  pofllt  :  nam  hoc  verum 
cft  ac  locum  habct ,  quando  quis  adlio- 
nem  vni  quxfitam  fuo  nomine  inquc 
fiiam  vtilitatem  cxcrccrc  dcfidcrai;non 
vcro  quando  alicno  nomine  inque  alte- 
rius  commodum  aiUoncm  (ulcipcre  & 
cxcrccrc  cupir. 

Porro  quanquam  ol  im  pcr  proairato-  ^^-^ 
rem  uiccrns  (altemquibusdamcaullsa- 
gerc  Ucucrit ,  progrcilu  tamen  tcmporis, 
luadcnte  &:c.vigente  vtilitateac  ncccflita- 
tc  hommum  ,  in  quauis  caufa  ciuili  pcr 
procuratorcm  iudicio  lirigirc  permi(^ 
(um  ftiit ,  paucis  exccptis  caufis ,  Jc  ^ui- 
bus  quisque  piopru  iu  pL-tiona  licigaie 
co'^irur.  Qu-"". 

TJ15  vtrumne  fircaufi&quxftiofta-  AnthCau 
Hhhh  (us 
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fajfatm  tu^^qu.Tfirum  ftiir  ?  ErfjuiJemfiquis  iu  uitute  ad  bbertatem  profiluerint  i  petutHf 

procura-  policliioJK  libcrtons  conilitutus  luquc  ttuerdiamtu ,  illif  /egtbtu  qua  dudum  &  fe- 

taa  Ari-nuuc  in  ieniirutcm  peranir ,  non&Iiim  ri  /r^dfiAmrs  m  pfitnmt  ttn^u^etMU  ^ 

^mtt-     prrfcmcripiumjed&rpeiprocuratorem  Vm. 

Ibtum  i iium  dcfcij<icre  potell \  id  qilod      Ex  lucitaque  legc  dicendum  cft.quod- 

apertc  cautom  e(l  in     «.  Ctd.  dt  Aprt,  de  ftacu  litigans  vnico  ifto  eafu  ,  quo  er 

ttlL  in  qua  xti  Inftinianas  fiaibit :  Lites  pofleflione-libenatis  in  (eniicutcm  du- 

fuper  frinltm  (enditionem  u.ouertdM  ad  iU-  citur  ,  {^rocufarorcm  t'.uc  in  caula  Ib- 

puut:orniit*in(xammM!onem,qti.tmrervii.  tus  pollit :  At  cx  policllionc  fcruitutiy 

mm  transferemut ,  iubetsus ,  fiquu  vauaijuc  in  libertateni,  qui  ie  vmdicace  cupit ,  non* 

finatmUmmtfitgtiaetiittiftthtSitttiat  icemi' 

ttmmtrnmadfermtMttmftestm fuerit ,  ad-      Nec  obfbt  in  conttantini'adiiuda  Ux 

firtorUdtffi(u'tAteminvtroquecafu((lftre/t-  sj.  DigeJI  de  procurator.  communis  eft 

^fumque  per /e  crad  iHtentioritHKiiuqutdo-  enim  ad  eam  iegcm  relponiio  $  quod 

tm«umftfeadferitrefpondere:ttjiixpojftfii»-  iiempe  inrcUigi  debeat  ae  aUfs*  litibni  - 

ntMertdtis  adftruitutem  duarur,  ttumtfrt-  fuie  ctufis  ,  &  non  de  lirc  /iue  caula  lii 

tnrarorenid/ire jnitnmeprohibcri.  berali,  (uie  ftatus  :  itavtlitigansdc ftai- 

Scd  vtcumis  ijuoque,  qui  i  fLiuirucc  tu  luo  procaracorcm  darc  poifit  non  i« 

ad  libcrtatem  proclamat-  6c  in  libecta-  lite  (ifa'deftim ,  ied  in  aliis  caufis  qui»- 

cemlefevindicareconatur,po{ntproai-  baslibeC »  vehici  cx  contradu  ,  es 

ratorcm  in  cauia  riac  i^tus  dare  ,  v^ddc  donitnio^&^iditt'  ex*  caofis  deicendaitl- 

conrioucrfum cft:crcnim  in  kjz- .^j'  §./.i>/-  bus, 

grjl.deprocurator.  Vlpianusoiiirmatiuam      Racioautcm  h^cof^vtiqfilitorOcuraco- 

confirmard  videcur,dum  iia  fcfibir :  Item^  retn  dare  (Kiffic^  Hres;deblR-naban  pre 

fm  it  fijtu  fko  bttgta  \  procuratorem  babe-  libcro.    Naul  (eniis  id  coni^fiinn  noH 

repejfe  nondubitamtts,  nonfolum  inuumtni-  Lfile^./erUBmprrn,  Big.  deprocur.  runcaif- 

^attone  reruut ,fidetiam  tM  atiiontbm  qua ei  tem  pro  iibcrO  iiabcatui  ,  quando  lis  ie 

ttliiutifit  ttim  comptttmt ,  ex  pojfe^ione Ji-  ftaco  fic  oonicfiaiaJLOiidb«icr4  24.  pr  fde  U- 

tu Jktttmk Jitit Utrtatu  it ftJan /v«  ttraLetmJiL^i^itif^ttiQnmohKnk. • 

gat  ■  txcrjurrario  quoquc  cum procitj/fornn  poftiircmconte/latam  potcfi.ilii^in  cu- 

iafinianiftjiutnejt,  tui&ratio  accedcre  r/  iis  dare  procuratorem     iudicia  ,  quaii 

Aficr ,  qitedquiefiruitute  ad  Ubtrtateih pro-  homo  iibcr :  ad  caulam  autem  iibcralcm 

eUmjit ,  pefiUitmt  i^tattfteiia^amm^  ftt  procuiacorem  dax«  neqiik ,  nec  ance  li- 

liftov  babeatur&idiirco ,  ftcut  bbn  &ii  epa  temconteftatara ,  quia  nondum  habenu: ' 

Vlshtrtateinferuirutempetttux^iftCitrMtnm  pro  libcro,  ncc  poft  liccm  conteftatam, 

balere  ^idrepotejL  quia  noa  iblct  dariprocurator ,  h.  c.  non 

Sed  conCtaqaod  qui  c  poflcfltohe  poilleftdaiinifi-aUisa  coffdciarg^LpoJiH" 

leriiitCui.^  .id  hbertatein  prouocat  ,  nun  ttm ff.de prtcur. 

jjoflit  iU  iflaftaruscaulii ,  liucmlucliac       Noncxit;u.r  criani  djflicultatis  eftha^c  Qu.8r 

iuper  ftuu  procuracorem  darc  ,  pit)-  qua.iuo,  vtruminpopularib.a^ombus  wto//}^ 

hk  lig.  i,  C«e  it  e^at,  r«ft-  IlHc  enim  procuracoriateruenirepoilic?  puLtnbut 
cuni  inirio  Inilinianus  lanciuilfec  ,  vt      Adquam  AuCor  n«ftcrreipomksC(di*4AiiiA 

qui  cx  poncirioriC-  libcrtaris  aJ  icruini-  ftinqucdo.vtrmna^Vor  principalircrcau-  pept  agi 

am  ducitur  ,  piCi.nr.itorcm  d.nrc  pol-  fam  ki.im  .\iinniimqueac  intcrdlc  priua.  ^frfr»f«- 

ilc ,  viA  porro  rubacit;  ^luoctbu  gtuexjir*  tum  pciick^iutaLauioucp.opuki.!;  au  vc-  rattret 

covin- 


.TO  vindidam  publicam  publicumq-,  in- 
*tcre(Ie-,  vt  pnon  cifa  pcocucacox  admitta- 
^ur^fteriori  vero  nou  item.Quc  diftin- 

•iv.exprede  confinuetur  '.ad  propofitam 
camen  qucftionem  expedifindam  non 
lufficic 

Proimfe  cioci^mc<|i»ffionmdift^ 
•sQOuinrapwo.':  intera^rem  6aiCGa- 

latoreiTi&:  rcum,vt  a£lor  quidcm  popula- 
n  a^bonc  non  poUk  daie piocuracorein; 
ceusvcropoflit. 

Qiue  <liftin€tio  todJem  (er^  verbis 
proponiturin  L$.ffMfifid.dUl.  vbi  Paulus 
lCtus :  QuifofuUr'nn<3^\i  yoQione  conutm- 
.maddefeMdendiim  fmurdtmm  ddr«p9ttfi: 
Jnmumfmimnmmt  fir$mM9rm^4m 
junpofeft. 

Qupd  igitur  ad  a^lorem  vclacculato- 
rem  ictinct ,  rurfus  cum  Autocc  noftco 
diftinguendum  puco ,  fic  vc  is ,  tum  de- 
.mttmadpopoUremaiftionem  cxcrcen- 
-iiamptocucatorem  dare  non  polltt ,  qua- 
doprincipalitcr  dcpublico  iiitcrcfleatqi 
advuididtam  publicam  agituc :  tUiK  vei;6 
.^ioffit,  qaandodcpriuaso  damnodeqae 
^riuaco  intCKefle  popohri  aftione  quis 
•«xperirur 

Qux  rubdiftindio  fundatuc  in  l.4^.pr, 
ffJefr9emrdUgriiiu.in  quaPaulusICmsin 
hmcvcihtCcabktlkmmftptiUri^ 
nihu.precurdtor  ditri  nonpofit  :  ramendi' 
(tum  eft  mertto  eum,qut  de  via publica  ai^tt^  & 
.priUAto  damno  ex  prohibititm  adficiturquA 
Jiprttuteti^bmAddrepojft  fnemttmm^ 

£clanc  cur  accuiacor  popularemaftio* 
ncm  ,  ad  publicam  vindiibm  exevoCBS» 
dc(^uedamno.&incccclle  pubUcoflgcns» 
procucttocem  djuDenequeat  >  rationan  v- 
naadfccripoteft;. 

Etenim  iion  iurc  datur  quis  procura- 
toradaCkionem  ,  quam  Gto  iurc  fuoquc 
nomine  cum  eftcdW  iiabcr  "j^.  ^.^.  o^J. 
Ug.42.DigeftMpr9emett,  Atqui  quemcun- 
que  procuratorem  cle||^rit  is.»  qui  vulc 
■.popniariaftioiifi  cjfcnri ,  illc  ctiam  fine 


mandatu ,  (iio  nomine ,  vt  vnns  c  populo 
eamaciioncmlubcc.promdc  is,  q:iipo- 
pularem  a^ioncm  cxcrccrc  vult,  nulluin 
opopulodace  &iOonftimere  poteft  pro- 
curatorcm, 

Acccdic  huic  dc  ifthic  rario  ,  qnod 
procuratorcm  uemo  conliituere  poi- 
lic ,  qui  non  ficdominas  cci,  (ca  cxcdx 
mg.  leg.  I.  Digeft.  de  procmM,  m  ptm  Aiqitt 
antc  litcm  conteftatam  nemo  ex  popu- 
loadtionis  popularis  cit  doniinus  leg.  pa- 
eulk.  ff.  sdFalcid.  leg.pen.  Digeft.  dtpepuU» 
fi  sSiMe  pm,Mverkffffuf  Qo^cc- 
iam  de  caula  ncc  ante  htem  conceftaF 
camproadHone  popul.iri  fideiuflbr  con- 
fticuicuc,  quia  ncc  antcquam  quisiitctn 
conteftatus  {ic ,  cx  ca  quicquam  cui- 
quam  debere  inteUigitur  leg.  fi  qitis  pro 
eo.  in  fine ,  Dtgtfi.  de  jtdctitjfortbus  Pofl:  li- 
tcm  contcftacam  ,  ccii  quudammodo 
fuum  priuatumcommoduma/dlor  perle- 
quiviaeatur,  paBnamiciUcpecuniariam, 
quam  alibi  dixi  aftori  &  non  fiico  ar- 
phcari  ;  reucra  timcn  adhuc  pubb- 
ca  eft  actio  ,  ctuun  poft  litem  contcfu- 
tam  ,  quoniam  primd  ac  prindpaliccr 
coiapacata  cft ,  ad  vindidam  publicam 
pcrlequcndam  :  vndc  Paulus  in  L  i.  Di- 
gefi.depopuUrian.EMny  inquit,  popula- 
rem  adionem  dicimus  quae  luum  ius  po- 
puloraemr. 

Addipotcft&harcr.irio,  quod  quiiqi 
cpopido  tacifura  quodxnmiodo  habcrc 
videacur  mandatum  dcpopidaricxcrccn- 
daaftionc ,  deque  iniuriatoriKeipubl  jl.- 
laca  profequenda  ac  vindicanda:  quocirca 
valdcab.lurdumcllet,  vtqui  populipro- 
curator  elle  noluii  ,in  eodem  negocio  a- 
gac  procuracorcm  priuatL 

Quod  (Iquis  populari  a^bione  czper- 
turus  principalitcr  priuatum  d.amtiimi 
pcrlcqu;  vclir,procuratorcm  ulcirco  darc 
potcl.l,quoniam  tunc  non  tam  populari 
acpuUica  fldionequam  afkionc  priuata 
agcre  intelligitur.,  vt  haudob(carchocii« 
goilicatlCtusin  dl42.ff.de  protur. 

Hhiili    z  Ec 
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iu,  TolTMIlilt  L  D  I  S  PTTATIONf  I  CC 

Et  huius  duo  proponunrur  exempla  dominiiurcvtitur,  vtita  rationes ,  qua 

in  inirio  diit.  leg.  -^^.  Vnum,fi  quis  via  pu-  (upradixiadorem  prohibere  per  procu- 

bhca  vti  pcohibcacur ,  per  quam  iblebat,  racorero  acca£u:e,in  reo  penicus  deficinc, 

cxemphgraria,infendiimmiimcoi»iiieb  fideciamqaia  popularisidpeAaaaom 

are  ,  (i  ex  ea  re  atque  ex  ea  prohflnrione  eft  publica,  vc  qui  ad  publicam  vindidam 

damnu  in  rebus  fuis  fcnriat,nempe ei  co-  agat :  rcrpcdhi  vcro  rei eft priuata ,  vt qui 

petit  iutcrdidum  popularedeviapubli-  iusfuumduncaxac  cueacuracdefcndac 

ca,  m  quo  cancum  habetnr  tario prinari  -   AdeovtnihilpeAKUsimeriic  an 

damni » qoanri  folicet cius  inteiuc viam  pulo  populique  nomine ,  anipriaatoiii" 

fibi  publicam  non  prohibcri.  Quri  r.itio-  re  priuari  nomine  COnUeniatac;I)ldL>llpM 

nc  cam  a<flioncm,c]uafi  priuatam,  procu-  aUtgdtU 

ratori  mandarc  poccft  ctum  antc  htcm       Incriminibiis  capitalibus,vtmmpot 

conxdk»iainL4S.^.quiitaff.deproc.Lfen.ff,  fit  accofacor  pcr  prococuotem  agerc,  AniMtri- 

ne  qmdi»  tm^iUuo.  Alccrum  exempliun.  quxftio  cft  vulgaris ,  non  tunen  perinde  mrnibm 

cft  in  adtionc  populari  fepulchri  violari ,  expedit.i  ?  VcrilTima  tamen  viderur  nega-  publKk 

quam  mulco  magis  aicPaulus ,  procura-  cium  fcnrencia ,  qua:  aperce  conhrmatur  ^mr  ftm 

cori  niandaripoite,(iadeuce»pettiReac,  Lpen.ff.depiM» iaidl»: vbi (ic Papiniannstili^^rMj^ 

fiiepulchrumquodvioliUumdl;,&mflia-  atimm  iiidicii  publta  petfeqitmdm  frufira  torp^ 

ic  aur  heicdit.u  lum  Hr.  Idco  autem  mul-  procurttror  mternentti  HUlkt^llU^  Mdde  darepro* 

tom.igis,quucmsadioms  ,quamujsfit  fendendum&c.  turatt^- 
popularii,  formulanou  delocopubUco       Cuius  racio  ha:c  a  Donello  reddicur,-rm.''- 

condpitur ,  vt  inwrdidnm  (nperias  de  quod  omnis,qui  iudicio  pubticoatiquem  \ 

visipuoiica,  fed  deicpukhcouuemonu-  acailac ,  icafc  in  crimcn  infchberedcbe- 

menco  ,  quodcrfi  religiooccuparic  ,  ta-  at,  vtfciatcakimniantemadidemfuppU- 

men  vidccur  clfc  priuatiiuris&adhcre-  ciumvocaniLv//.C.</c4ftij/5i/.pGenamau- 

dem  perrinere ,  qui  agic  de  fepolchco  he-  tem  hanc  iacile  conteronataccnlacor ,  fi 

ccditario,vel ad  cognatum  qui  agit de (c-  eiticeat  crimen  periequi  jper  procucaco- 

pulchro  familunjquiaiusciu-^lcpulchri  rem:idenimquia  fiicitablcns,  nihilfiici- 

nabet  propiium  non  commune  cum  po-  hus  ericabfenti,quam  lc  ludicio  &  pcenac 

pulo  U.^fed&ilLt  ff.de  t»terdt&.  iiibducere  ctun  iniuria  Reipufol.  ii  finm. 

Ec  hocaperce  confirmac  quoque  P&u-  caiumniam  animaduercerit,&poenam  le- 

lus in  d.  i^f.  i  i.ff.Je prt>c.Qui,m(\tt\ens,ita  gitimam  auf  mcruat.aut iam  fccuram  clle 

de  pubiHO  .icjtm ,  vt  & ptiu.trti7ncom»ioJum  cognoucrit;  atquc-ira  cluiorium  rcddatur  • 

dtftnddHtjCMfd  iognua pernuttuurprocura-  iudicium,quod  nc  fiat  nuximc pt^caucn_  . 

tormiart,.  dimefiUg.fi prator.ff.dein^. 

Etita  Diiacenusi!^/m«Mr«rifav^pcr..      a.  Cuiacoedicquodfipcr  procurato- 

6.  circa finem.  Wcfenbcc  m parat.  de  proc.  rcni  accufare  poftet ,  mulra  ficilc  3c  auda- 

mmer.  j.  Giphan.  in  leciur.  Altorfin.  ad  leg.  iX^x.  pcr  proauatorcm  maiciri  poliec  ac- 

2.D/^r^.(/«/!r«nrr.ibidemqtteCu^  cu&or,  qux  prxiensfineniboredicere 

iac  .m  Paulo ,  vbi  &  Ancon.  Fabcr  in  Ratk-  non  auderec:vc  enimlieeranon  erubeicir, 

ir4//iitf.Donell/5.fowwj./c.(?cibiOf\x'aldus  vtcft.ipud  Ciccroncm  in  Epijt.adfam.fic 

HilUgcr.  lit.  B.  Rcus  pojuilan  adionc  nccabknnajacpcrdominiabfennapro- 

conuentus  procuratorem  indittiiidtc  da-  curator,  quicquid  dominus  mentuiur,  i- 

repotcftjU/.j^dSrjMaUff.n(mf^^  gnorat. 

is,  quipopulan  aoioaeconaemtarpro-      5.  Q\i{a  in  crimiwdi  caufa  accufacor 

priamtem  tnecar,  necproauatioris*  kd.  nonfimm  agttneggdiim»  ied  publicam 

vrili-. 


DB  PROCVRATOHil.  Et  Dl 

vtilitatem  exequitur.4r^.  /.  iu  vulneratm  ff. 
^dLAquil.  At  cum  priuatim  nihil  intcrcft, 
fed  .igit  vt  aliquis  dc  populo ,  procuratoT 
dari  non  poteft,  l.4.j.\.i.ff.depTocur. 

Et  hafc  procul  dubio  proceduut  in  cri- 
minibus  pubUcis  capitalibus :  At  quid  de 
ilUs  diccndum  crimmibus ,  quorum  poc- 
naeft  non  capitaUs ,  veluti  rcIegatio,infa- 
mia  &  pecuniaria  panajuum  &  in  iUis  ac- 
culator  procuratorem  daxc  prohibetur? 

AfErmit  Duarcnus  idque  ex  ea  ratio- 
nc ,  quod  in  crimin.ihb.  caufis  rci  fmt  in- 
terrogandi  vt  cx  rcfponrione  fulpicioni- 
bus  vrgcanrur.vel  in  carcerem  coniician- 
tur  vercommittaniur  cuftodix  miUtum 
l.i.C.dc  cuftod.rcor.& l.i.ff.  cod.  Idquc  mori- 
bus  noftns  .lit  obferuari,  vt  vcl  prchenfio 
corporis  decernatur ,  vel  vocentur  crimi- 
nolivtpcfle  rcfpondcant  ,  quam  cira- 
tionem  pcrronalem  vocant ,  vt  intcrro- 
gentur  a  ludiabus  &  ore  proprio  caulam 
dicant. 

Sed  ahj ,  quos  aUegat  Sc  (equitur  Lu- 
dolphusSchraderus^^rr.  lo.fiil.  iS.  num. 
t2.  &fiqq.  ftatuunt,  ccrti  iuris  eire ,  quod 
ctiaj-n  in  adkionibus ,  ex  deUdo  delccn- 
dentibus  ,  procuutor  tam  cx  patte  rei, 
quam  cxparteadons  indiftinclcinterue- 
mre  pofnr  eo  cafu ,  quando  propter  dcU- 
ilum  agitur ,  non  ad  pccnam  corporis  af- 
flidliuam  ,  led  ad  pcenam  pecuniarum. 
Et  hoc  locum  habere  aiunt  non  fblum 
quando  deUduni ,  proptcr  quod  acitur, 
eftdcUdum  priuatum  ;  fcdctiam  (ccun- 
dum  communcm  &:  reccptam  Dd.  len- 
tcntiam,  fiiUud  cfimcnuedeU€tum,pro- 
pter  quod  .id  parnam  pccuniariam  agi- 
iur,fit  crimcn  pubUci  iudici):  namque  ni- 
hiiominus  m  tali  cauia,  tam  ex  parte  ado- 
ris,quamex  partc  reiprocuratorem  in- 
teruenircpolTc. 

His  autcm  rationibus  fiiam  defcndere 
conantur  ientcntiam;  primo.aiunt,  in  /.  /. 
ctrca  finem  rerfi  idemque  ertt.ff  an  ^er  alcauf. 
MppeDat.  /cribit  exprene  Vlpianus  i  fi  ca 
cauia  fit,  cx  qua  fequi  folet  pana  vsquc  ni 
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relcgationem  ,nonoportet  pcraUumcau- 
las  agi ,  fcd  ipfum  adcile  auditorio  debcrc 
lciendum  cft,  planc  li  pecuniaria  caula 
eft ,  ex  quaignommia  lcquitur ,  potcft  6c 

Eer  procuratorcm  hocagiiidquccritpro- 
adum  5c  iniploacculatoreliappcllauc- 
rit ,  vel  li  aduerfus  cum  fit  appcHatum. 
Et  gcneraUter  qux  caula  pcraUum  agi 
nonpoteft,  ciusncc  appellacionem  pcr 
aUum  agi  oportet. 

z.  Idcm  &  hac  rationc  confirm.int, 
quod  in  hifce  criminibus ,  quorum  pa-na 
non  eft  capitalis ,  inlcriptio  in  crimcn  nc- 
ceflaria  non  fit ,  idquc  probari  putant  leg. 
vlt.  Digeft.  depriuat.  deliil.  ilUc  Vipunus: 
Si  quif  ahionem.qux  ex  maleficijs  oritur ,  velit 
exequi ,  fiquidem  pecuniaritcr  agcrereht, 
adtus  ordiiurium  remtttendm  crit ,  nec  co- 
gcndui  erit  m  crtmcn  fubfcribere  :  AJco- 
querano.ob  quam  procuratorcrimini- 
bus  publicis  capitaiibus  non  admitri- 
tur^in  hifcc  pubUcis  criminibus  dcficiat. 
Etita  quoquc  lenriunt  ac  ftatuunt  Har- 
pr.in prtn.I.per quot agerc.  numer.  40.  Ob- 
tcchtus  dijp.de procurat.  cap.  ^.propofit.  pf, 
& ^j.Miithews  Wefcnbeciusw paratitL 
deprocur.  . 

Cxtcnuncgo,  (oluo  aUorum  iudicio, 
ficdeiurc  noftro  in  prxfcnti  qua:ftionc 
ftatucndum  cenlco ;  in  criminibus  pubU- 
cis  non  capitolibus  tum,quando  de  incer- 
clle  vcl  damno  pubUco  .igitur&:.iccula- 
tor  ms  populi  tucrur  ac  perfequitur ,  pro- 
curacorem  intcrucnirc  non  pollc  :  vtc- 
nim  ponatur ,  in  vcritatis  tamen  prariudi- 
cium  minimc  concedacur ,  quod  lublcri- 
ptioin  crimcn  non  inicrccdat  maccuGi- 
tionc  crimmum  pubUcorum  non  capita- 
liumiquia  tamen  ratio  fecunda  &ccrua, 
ob  quas  diximus,  procuratorcm  cxpat- 
te  accui.it  oris ,  m  publicis  capitalibus  cri- 
minibus  intcrucnirc  non  pofle;&:  in  illo- 
rum  criminum  capicalium  accufationc 
obtincnr.idcirco  in  iftis  quoque  prohibi- 
tio  locum  h.\bebit. 

Qupd  fi  vcro  quis  de  priuato  agit 
Hhhh    j  mtcr- 
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interclTc  ,  damnumquc  priuatim,libi  il- 
lacum  profcquicui:,  hic  pucarim  procu- 
fatoiemadmitti*  eoqnodhaAeniisiion 

tam  publico  iudicio  ,  <.|iiara  a^one 
priuararuam  pnu.-naiTi  ciubtrifiamnum- 
ijuc  ,  priuatun  iibi  liktum  vuidicct  arg. 

trt. 

Ncc  ad  rcm  fecit  dtQ.  leg.  i.  An per  aMm 
cmft  appeUat ,  nou  iiulc  cnun  Duare- 
nus  refpondcre  videciir ,  {>er  ctuifitm  fe- 
.otHumm  ibinon  intcUigi  caulamcriim- 
nalem  ;  tum  quia  ilibi  cau(a  crimina- 
lis  opponitur  pccuniari^  :  8c  pccunia ,  in 
quam  condcmaacuc  reus,ad  rwin  i^mUia- 
■cem  accn&toris  nonjieaientc,  fedadfi- 
icum  pertinet 

Qupd  porro  in  capiialibus  crimini- 
bus  publicis  pro  dcf^nlionc  rcocum  pco- 
-curator,  fiw  defenfer  interuenire  non 
ponicprobacurprimo/ii^.  is-  ff.  iefubLc. 
iud.  Vbi  ita  Papinianus :  Adcrmun  mltcif 
fublici  perjijuendum  fi-ujfra  procurator  m- 
tirmmt^itoqiu  magu  addefendendumi 
'Ql^  lo.    1.  Q^fi  concraeiecar  capitalis  oi- 
d94X     minis  rcc  (cper  procuiMrorcm  defcndc- 
pmtereit  xe  ,  tum  ,  fi  hicinus  luuin  dctcgi  animad- 
.  m  Mvn»'  ucrtcric  abfcns ,  faalc  fc  ptpiwc  iubduccc, 
ttalibm  ynde  non  QAwak  dammun  Sc  ptxiudi- 
iudiitfs  ^imn  exiftec  Reipublica:  ,  cuius  inter- 
puniri  hg.  vulneratm  Digejl.  ad 
^  ^~  ik  AqniL  icdiudiaitm  quoquc  ceddpcuc.c- 
/^Sviv-iuibrium. 

terueni-  Acccdithuic&Hbitaib,quodv»- 
Uf»fitf\cxi  plurimum  ad  vcric.item  erucndam , 
reuinpixlcHtem  de  »e  mtcrrogari 
cerrogaium  ccfpondcce :  multa  liquidcm 
iimt  in  eius  nutu  &  fermonc,  cquibos 
autdetegicur  confciendaadmiifi,  autin- 
nocciuia  confirmariu'. 

Obucuur  huic  lcmenua:  i.  /i.  ^.fu- 
l&c  a.  Digejl.  dtprMorm,  Vbi  itaVl- 
ptanos  icribit :  Publice  vtUeeft ,  abfeutesa 
auHmeMitqvedeft  ndi.  Kam  &m  capitali- 
Mv  iMficy/  defnjio  dutur  :  vbicunque  tgttur 
eikftm  4mim  f^teji ,  ibt  ^uemm  vtrh 
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fro  eofacieotem  &  wnocenttam  iiecufart^ 
.tem  mdiri  tqmtm  eji ,  &  ofdttutrium  ad- 
mttmtfnU  tx  rejirift»  imfoMmit  m» 
ftrtaffmitL 

X.  Huic  aftipulatur  Alexander  Im- 
perator  in  L  Reer.j.  Cod.  de  accujat.  Reot, 
mquicns»  Ct^ttalium  crtmmum  abJeM§t.p 
ttiampnemmmmdefendiJegespiiUttnim 
iti£&ifimpermittHnt.\ ndc  colligcndum» 
cttam  in  capitahbus  publicis  criminibus 

J>ro  reo  dicreiilQrem  inceruenire  po£^ 
e. 

lacobus  Cuiadiss  r^ondet  diftiii- 
guendnm  eile  intcr  crimina  capitalia  9c 

non  capitalia ,  quafi  in  capitalibus  vcrus 
admittatur  ptocuraror :  At  in  crimmi- 
bus  non  capicdUbus,ncc  procurator ,  ncc 
dcfcn(br  admittamr  >  &  dc  capicalibus 
loqui  IL^^jkfmm^.EtiJLiJctd.itm' 
cufat. 

Scd  non  placcr  h.rc  rcfronno  :  tum 
quod  rationch  pnvuictarj,  00  quas  pro  rco 
in  ctiminibus  publicis  ddenfenemnoit 
^dmitd  didhim  cd ,  x<\\ih  &  mulc^  mar 
gisincapitahbus  locnm  habrant  :  tum 
quod  Lpen,  Diiejl.  depubiU^iudic.  genetd^» 
cerinctiminiDusiudicij  publid  defenfb- 
lero  pro  rco  adraiccinegac :  vbivcroiex 
non  'iillmguit ,  jbt  nccnoibvm  crit  di- 
llingucre. 

Ncc  Cuiacif  fclucioncm  conikmac 
.quodin  i,  L  33.  §.  2.  &d.  L  j.QtiJtMti^ 
.exprcftc  acquc  nominacim  lermo  iic  de 

r.ipir.ilib.criminibus  :  Rcf]5on.  namin<f. 

3.  vruiir  luriiconfulrus  panicula  E  t 
ncc  .iblblucc  diac  in  capicalibus  ludiciia 
^(cttriuip  dcfcniionem  dari.;  lcd  ait  9c 
in  capitolibus  iudiciis  rci  dcfcnfbrcm 
admirri  :  quibusverbis  h.iut  oblcurcli- 
gniticac ,  non  lolum  m  capicalibus  cri- 
minibus,  igenim  in  alijs  quoque  defen- 
fbrcmprorcoinccrucnifcpoile :  Atdi&, 
lex  .\  Cod.  deatcufat.  cflad  qua-rtionem  5C 
fattilpe,.icm,  impcratori  piopoiicam  • 
jdcnpca :  &:idco  quia  Alcxander  in\pe- 

xatoc 
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*aior  de  capirali  crimine  confulcus  fuit,  dhoiicm  prxdidta;  legis  accioi  dcbcir. 

dc  eo  eciam  reipondere  voluic ,  idem  a-  Ncc  oblht  quod  m  djci.  diQM^ 

Jiaspcocni  dalMO'itfiidiilanis fimgeiie-  ^  §«>  i;  dtlene  proponator ,  procuranv 

fc  de  criminibus  pubKcis  >  vel  in  Ipede  rem  admitd-  td  deitndendutn  rcum  : 

denon  capicolibuaf  qiizfiDis  &  c«Miiiil'>  nara  quamuis  alias  vc-rbum  dcfcnJcncli 

las  foiHec.'  in  iure  ^icnam  dcfcniioneni ,  ad  ipia  cau- 

Alij  diftingitiBit  iiiiet  deli^- ek  quU  &  tnenca  (pcfhnccm  ,  denocec; hoc  ca- 

hoA  ^Ances  Condemnari  poilaat ,  &ex  men  loco  a  propria  eiu$  fignifioBckMie- 

«^uibus  non  polliint  condcnin  i  i ,  vt  in  rccedere  voiuifTc  !cgumbtore:n  ,  tuni 

iiiis,cxquibusablcntC3polluatcondcna.  rationcs  fupra  .idJucHA-  ,  tum  ctiam  diH. 

ri,defenlbrpto  reoadmittacurxJciftis  vc-  leg.  lo.  &  dui.  lcg.  fen.  dt  fubi.  ludtc.  latis 

iD.exqaibasnon  potTiintabfencescon-  ciftenduM  :  &  cum  abientis  «ccufitor- 

demnaripro  ab&ndbtts-piocuflKoc  non  abfcntia,  re&edidtarablens  defcndi,  ne 

adniirtatur,  icilicet  vt  noccns  condemnetur.  Et-' 

Sed^iumaic,quialeges.^.ddudbcgene-  ianc  rei  ab(cncia  cum  rei^o  dicicur  de- 

AJesfiint,&taciones,quib.prohiDttdt-  fendi,  camittftae  ablencix'caa&  ioda-- 

lbi&r,(euprocuracorproreoincenieni-  €0»»  idlegincur  ,  amc  iitem  contefl»- 

rejcqutobtinent  in  illis  deiidbs  et  qoi-  tam  quid^-m  ,  ne  K)iva  abicniis  annora- 

busi^ientcs  condcmnaripoflunr.  ci  poll  .innura  in  hlcum  redigantur  /^. 

Redius  proindc  ad  cextus  adduflos  /.  §.  vU.  &  L  vH.  pim.  dt  reqwr.  rel  abj^- 

le^KHidetar ,  ablencem  -defendi  capit»*  eLmm,  poft  hcem  ver6  'COQieftaiam ,  ne ' 

libu^in  iudidjs  noivquoadcMilamprin-  citacus  abiens  pro  concnroad  habeatnr ' 

cipalcm  ciusque  mcnta  ,  .itque  ad  hoc ,  leg.  deamf  &  ft».  D^g^  -4»  ftMit.  Mh 

Vt  it  excuiationcs  iuftani  rationem  lu-  oh, 

l»eanc,ablblaatifrftb(eos,(ed<oli»nqM6-  OUfdtur  5.  huic  l^ntendaeno&adl 

ad  allegandum  "abfcntiz  cattias  &  exc^  u,        dtptMt.  indk.  in  qua  feruus  pcr ' 

fationcsinnccenti^c  ,  ne  abiens  damne-  procurarorcm  defendipoHcdicirnn  vcr- 

tur-,  ied  ientcncia  diiieratur ,  fi  excu-  batexcush«ecfunr:  Serum  etUm  per  pn- 

iatidnem^Vc  inftam  iftde»  ;^proba-  9lKrgtmmimimuet^  4eptrdmimm4$' 

fft.  —  fendtpoteft.  Qiudfi>k4fUfiHnt  pubbetm' 

Atqne  dc  tali  defcnfionc  acdpiendas  luJicw  dffendiperpm  uratorem  poteft  y  ttml-  • 

t).  Cod.  de  Mcctifaf.  &: §.  2.  de  procurar.  to  m^gu  per pmurstsrtm  {Ufmdt p9Urtt  &-  ■ 

Iktis  fupcrquc  cx  /.  is.  &  ij.  Digefi.  depu-  ber  bmp. 

tSt,  iMfif;  cducec;  Nanr  fic  in  nt  Pft.  Refp.  V^enmisimeiT  iir  icruo  ipcciab- 

pinian.  Inter  ducufiittrem  &  reum  ctgnitm-  cft ,  quod  per  procuratorem  defendipo-  - 

ne  fti/cepta  ,  fxcufttio pro  abfente  luftit  ra-  rcft;rum  quiaipfe in  iudicio  comparerc 

twmbut  adtnutttur ,  nec per  triduitm  pa fi»"  non  porc A ,  n  cque  inprimo  ncqiin  iecan^ 

gdm-iks-m  ekmmrtm  damitimt,  ni  i^  tjj.ff.deupptKgr.  cumqaiadominusa- 
ma^ittHt  dfintity  prafentt  ttft  tMbnmtm-  gensper  procucatorem  pcefooo»  fiiam 

pronuHCUtur  :  Eccc  liic  pro  reo  abfcn-  caidam  agcrc  viderur.' 

ce  ad  reddendum  abiennae  caulam,  ne  Idcmquoquc  ad  LttUKim.ffJeappel- 

tanquam  coneumax  'condenmetur ,  ad-  £«1  selpondendam  eli  Obiicicur  quano 

fliittitar  dtfenfiilr.  •  Mit^L  fi^'ig,n.'  L;i#.OlN£AMMPk'vbtiUttftribttspeabnis»' 

prclle  ncgatur  ,  quod  pro  dcfcndendo  licctcaulamiiuuri2:&fu{cipcrc,tanquam  ' 

mso  pr;Elentc  poflit  procurator  inter-  rcis,6cmonerc,tanquamaftonbus, pcT 

aieiuic  Qji^ropcet  uuca  hanc  diiliu-  pfocucacoicmidt^ueaimiaahrer. 

Re^ijh- 


V  0  I.  V  l^M  M  T  S  I.  D  I  S  P  V  T  A  T  i  0  N  1  $.  K. 

'  Rcrpondct  Giphanius, hoc  cile  ex  no-  rele^onis eft ,  emmabrens  &fuglens 
ao&unzulariittiempeclbtiisilUuftci'  dlaSdpoceft. 
bus ,  nuUus  enim  alitts  idem  fibi  andec      Scd  ego  illis  afl«!nticnAim&  &Ucxi-' 

vindicarcaic  ihi  Impcrator,  led  in  cTtcris  bendum  puro ,  qui  ftatuunt ,  ncc  in  hifce 
mos  mdidorum ,  qui  haClenus  minuit,  ludiciispublicis, quoru  pocna  relcgacio- 
(cruecur.  tio»velte!egattoneniitior  cft,  pro  reode- 

QwBJi.  IHeciqae  fcci  in  ea  fimt  (ententia  ,  (enfbre  admittcndum  e(Ie:tamctfi  n.  exe- 
illliii  «-pto  rco  procuratorcm  in  iis  crimini-  cutioinabfentc  quoqi&fiigicntemfieci 
dicils  fu-  bus  publicis ,  quar  capitalianon  funt ,  ad-  poflir  :  quia  tamen  prarfcntia  ipfius  rci 
iAfif  cri- niictcndumellc,  mouentur  in  hanc  lcn-  plurmaum  ad  vcritatcra  expruTicndaiii 
M»r£  i^xieaaami:Ut,Digtft.qtumd9afptU.  Qtun  bat,   Quandoquidem  cam  cxvukB» 

tuni  tx  iermone  dp  lei  imiooenlti  coOf 
pr$re9  pojfunt.  Qiut  res  m  rtbus  fecMnidrijs ,  &  ftare  potcft  j  idcoque  vcl  eiuendac  vc- 
*dmHtA-  tn  criminihu  agitari  cortjkeuit.  Et  m  rebm  riutiscaula,  exiitimo  prxicnciam  rci  in 
twrdt-  ptcwudri/sjkntre/ir^td»f9fe4ii  .vt^r^  «csiminiba&€Ciamnoncapitalibusdefide' 
fnifirf  fcnfn  iu  fe  babent :  Dm  frmuhsmgmt  r  lari. 

:Sitibi ,  qut  dpfetUm ,  mandtuit.yt  eum  de  Acccdithuic,qaodiri/f^.^.D/^<r/?.  <ie 
dffelUtiotie ,  qudmPoUiA  aieum  fectt ,  de-  fubltc.  ludic.  gencraUtcr  Papinianus  icri- 
feuderet ,  &  res  ftcuntaria  eft  :  nibil  firo-  bic  :  Adcrimen  iudscif  fui/Uct  fer/ifuaidsm 
kAtt  mmiiie  m$  r^vniert :  Jk  Mttm  fhifirs  ftmnumnt  imtnmiiMtimlttqm 
HM  j£r  ftemuaria  caufa ,  fed  capitalis  ,  ftr  magis  ad  dsfindindum  :  At  vbi  lcx  non 
frocuratorem  agi  non  Itcet :  ftd  eifi  ta  cau-  dilbngttit»  nec  noftnun.cft^diftingue' 
fafit,  ex  qua  ftqui  foltt  fotna  vsquead  rele-  re. 

g4tiiamihm»tfortttf€rd6amtMfat4n,fii  NecbbftacprimoA^.  /.  Digefi.  Anftr^ 
tf^tti4^mi£MMidh€rtfmi^^  VmmtmfafftfUt,  Namper  cauTam  pe- 

.ttt  ft  ftctunmiA  taufa  eft  ,  exquaignomi-  cuniariam  ,  ibi  non  mtclligitur  caula 
>«M  /ifUttm$.&  ftr  frocurattrtm  boc  Or  cnminaiis  •  /cd  cauiaciuihs ,  exquape- 
fi  '  cania  apf^ettur  non  filco ,  ied  para  a- 

'  HScnon  (blumdicitur^  qaod  ficaa-  gend  :  deinde  non  accipio  textum  i- 
fanr  cx  qua  fcqui  fblcat  pccna  vsquead  (tum  de  iudicio  &  crimine  pubUco  ,  (ed 
rciegauoncm,procutatorcmadmicci,vn-  dcaitionc  &  crimuie  priuaco /«r^.  di^. 
de  coihgendum  fi  pcrna  iit  vel  rclcgatio,  Itg.fen.  Digeft.  dt  fubbc.  iudic.  V^baau- 
velmihoracmicibrcelegittioncptocuca.  tem  hteci^^  dslftlimttitmm  omi  eit^ 
toiemiidmitdifedetiamexpreflerubiun-  cIufiae»lcdporiusincuifineintdUgeiida 
gitur,quodfipecttniariafitcau(a,exqua  fimL 

i^ommia  fcqtiacnr  >  per  procuratotem  Sic  edam  non  adueriatur ,  ^uod  rado» 
iudidum  agi  poile.  -  obqoam  in  capicalibns.ddi^  procom» 

rS.  Prxtcrca&  hac  adducuntur  cttio-  torpioccononadmitdtur,  inillis,qao- 
ne,qaodratio,qaa:  in  ali)s criminib.  pro-  rutn  pccna  cfl  releguio«  vel  "^diCgiBtione 
curatorem  adnoittipcohibct ,  deficiatin  nutior,dehaat. 
non  capitahbus  ciiminibus  :  etcnimfi .  Reipon.  nam  quoriens  vnius  plurcs 
pocna  corporalis  3ecapitalis  eft ,  al^enda  fimt  laciones  aequc  ptindpales  » todes  » 
&  (ubdudione  vicari  poteft :  fic  autcm  vnadcficience ,  ius  conftitutumnondefi- 
fadle fc  poteft  ruhducere  ,  qui  ab(ens  e-  cit ,  mod6  altcra  ratio  adhuc  vigcat :  At- 
geric  per  procuracorem :  At  iipoena  non  qui plurcs  funt  rauoneSf  ob  quas  non  po- 
coiporis  a<fliaiua^»fedautpccuniaria,aut  ceftmisnietiiicproceoiopublidscrim»- 

nibat 
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fubusd^fcnlbrj  proindcliccnJladcficiac  tucorcnomiiiJtim  mandatmn :  veibn!u- 

iij  proponto,quod  exccurio  no  impcdia-  risconldti  liarc  lunt :  Uem  ait ,  fi  fufpcciiu 

turrciabicncu&fuga,  ncq;  perhancui-  tiuoTfKjiulttUTdefcrifo^cintiuso^ortneetum 

«dicium  rcddatur  duloriiim :  ^uiatamcn  dtTAto  idtterr^  ni  rtutTfiu  iHc  vtljt  rttr^^U- 

£a,quaiii  modoindicaui,quod lcilic.  pra;-  rfttfuod4dH.-n  tfl.  Std  ron  facdc p-ocMMO' 

(cnciarciliciatad\cricatcmcruCdam,ec-  nnt quiiju!ptiitu 4CCufAbiTur  { ituvc  Halo- 

iaiti  in  non  capicalibus  criinmibus  pcrs-  andcr  lcgir  txcnftbitnr )  flum^am  f^t;:.t cau- 

quc  obcijicCjidcirco ecia dicendam iplera  fii eH^utfiiottflet a tutore  tnamUtum iioTutftO' 

tcum  adcllc  ,  ncc  per  prociiraccrcm Lci-  ttm ,  aut  fittutm abfinte  tutcie.quafi  ncn de- 

garc  leque  defcndcre  pollc.  ftMientttr  frsior  trat  cogtiiturut. 

Incritiiinibusprxcercainfamiar  pana  Quapropcer  dcfuifor  tcim  caufvs  fa- 


irrogantib.  anne  procurator  admictetur.'' 
NcgaciuaiTi  qucd  lciliccc  procurator 
^fi^  <^  non  admiccatur  m  liuiusmodiciuiis  infa- 
tritnuub.  fniam  irrcgancibus,  Wi:viz:c\i.a)b:tTMidu. 
**f^"***  qutfi.So.  numtr.7-].  ftacucre  non  dubicac : 
tum  quod  in  capitalibus  cruninibus  pro- 
trmgMi-  curator  non  admictacur  /.  /.  An  ftr  alium 
caufa  appeUatutnit  reddi  L  pen.  DigtfiAe publ 
prtcuTa-  utdickx.  caulaiofunia:  capitalis  mdicciut, 
torfeu 

cum\-ica&;famaparipallu  ambulenc  /  9. 
dtfenfifr  f^jg 

manuin.  vmdul.  igitur  ficut  in  capica- 
^^^-  libus  defenfor  pro  rco  incerucnire  non 
f*^^    poteft,ita  nec  in  caufis  famofis. 

1.  Tumcriamqiiiaabfensreus  faci- 
lciudiciofefefubduccrcpofrct ,  ptrnam 
ctiicare  &  iudicium  clulorium  rcddcrc : 
cum  per  procuracorcm  damnatus  infa- 
mis  noncedderctur /./.^</ir  huqmHot.in- 
.ftmd. 

Alii  contraaffirmariuam.qnod  ncmpc 
m  huiufmodi  caufis  ex  quibas  infamia 
fohSc  prindpahter  irrogatur,procuratoT 
i/»tciuemrcqueat,racntur  multi-.his  fim- 
damenas  adduAL 

I.  In  L/.  An peraHutfieaufappeUat.  ex- 
preflefcribit  Vlpianus  :  5/  pfcumarta  CMt- 
fkfit  ttx  quatgmmmia  ftquatitrpoffe&per 
frocuratoremagi. 

X.  Irt  accularionc  fufpcdH  turoris, 
quz  ob  doltmi  admiirum  famola  tx  ^.fie- 
Jpeilut  oMtem  remctm  t.  defiifiieit.  tut.  luris- 
confulcus  procuratorem  non  facile  ad 


mcfisadmitritur.  Ego,  quanqiumMc- 
nochii  kntciuix-  fublcribcndum  cciifc- 
am  ,  cius  ttmcn  aTgumenca  parum  firina 
^validactleiudica 

Qu<>dcnim  ad  priirum ,  commirticur 
ineo  elcnchut;  compar,.  riorus  :  quode- 
nuTi  poena  capicahs  vlrimvnlque  fupphci- 
um cum  pocna  infamia* non  proccdac pa- 
ripalTu,idvcl  ibla/.xi.  Digefi.  /Lycer.u.  o- 
ftcndit.  Namibi  in  fupremo  pti-naruni 
graduvlcnnum  confticuiiur  Itipplvium: 
in  mtimo  Vero  pof na  infamict.  Dcindc 
vica&famaw<//.p.  Digefi.  demanum.  mh- 
di&.  non  diicuncur  pari  antbulare  pali\:, 
lcd  ibi  foliim  hoc  oftcndicur  ,  quod  viro 
honcfto  &  cordaco  non  minus  chara  fit 
famit,  quam  ipla vita.  Quis  itaquc  hinc 
mficrret ,  igicur  crimen  famofum  ellc  ca- 
pitalc  atquc  codcm  ccnlu  cum  capicali 
habcri. 

Sic&fecandum  Mcnochii  arc»umcD- 
tuminfirmum  ,  .itquc  ad  id  cuiusgratia 
addiicituc,minu3  idoncum  cft :  quucum 
ex aliquo  dch«iio  foia intamia  pccn a:  loco 
infligcnda  vcnicjcunc  cciam  pcr  procuia- 
torcm  agcns  infamia  nocacur.  Nam  quod 
inedi<ftopr;«cons&  hinc  indc  fignihca- 
cur  ,cumquipcrprocuratorcm  agit  ,  fi 
damnatus  fiicric  non  notari  infamia  ,  id 
non  dc  ca  infamiaintclli^cndum  eft  ,qux 
fola&prindpaliccr  alicui  infligenda  vc- 


mittcndumcenfet  /.  nonfoUms^.^.fin.ff.  nit, fcd dc ca ,  quz ex aufa pecuniaria fe- 
deprocurator.  Admittendum  tamcntum  qmtur,  fcuqujinconfcquentiam  pan* 
pcoQuratorcm  cxiftimat ,  fi  conftct  ipfi  ^   pccunuiia:  infligirur. 

\\\\  Proin- 
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Ptoiiide  ifiiiiennaiiiliienocliii  indico  fis  piocuiaior  pro  defenciendo  leo  fiiie 

^uid.-m  edeveriflimam  ,  (cdargumcntis  mandatn  admirtatur  ,  iiiO(la<le  ItCOC»* 

8beoaddu(5fas,nonlatiseaiTi  probaiie-Ai-  iicax. l.ii.C.tUproiMr. 

ftinjQ  ;  confionari  autcm  puio  nfdem  Rcftatvtdciisnunc  diiferamus  cau-  q--,- 

planendonihos, quilmsproxima  quxft.  ^  ^uarum  pocna  arbicraaa  cft & pro  ^„ 

euindmnt ,  incaufis  pccuiiiariis  procu-  condiriooedrcnmlhnaanmi,iudicisar  c 

fSKorero  pro  reo  d  ui  non  polTe  :  quod  Wnaomirigari  &  cxaipcrari  potcft  ,  edi 4^4» 

ncmpc,  cth  prarrennareiadhoc  non  fit  cnimnon  defint^qnivniuerfaspocnasai^rf,^- 

ncccilanainiudiao  ,  vtfcnccntiacxc^-  bitranaseire  ,  atque  ex  arbitrio iudids 

nonemconlMpnnirtaillhoctamenaefi.  pcndercexiftimcnt,  mori  L  js.  Digefi.  dtturbTo 

deiabiaicvtvennsefiiitadlius&  extor-  ^fgifjf^  ^  ' 

qiieri valeac  ,  tnm  ca  vulni,  lum  exicti'  Gontrarium  tamen  tbngc  efrveu- 

roone.  us,<5:  confirmamr  oranibus  illis  pocnis, 

Dcinde  f^axd,  LfenMb.  generaiis  ei^  qua:  ceriam  iubcnt  a  legibus  dchnitam 

nectalem  innnk  caufinun  criminaltttm.  qiianritatem&modum,$.i/.on» /iq^.  titi 

diftin<Srionem  (pcoeul  dubio  autcm  lu-  dedffmA:    Necad  rem  quicquam  6dt 

risconfiiltus  non  ita  generalircr  locutu-  <t/.//.  fircftins  &:paiirius  confideretur;. 

rus  fuillct ,  fi  hooraodo  intcr  caulas  capi-  vr cnini  cx  vcrbis  cius  initialibus  coUigi- 

taies&aoncapicalcs  diiUugucnduiu  hi-  cur  ,  ioquuurdc  cnmmibus  laltemcx- 

jj^  tnordinariis ,  iOonun  pcenas  aitficraii^ 

-  Solwio  oontniforam;.  as,  ncc  a  legibus  dcrcrminatas  ,  Ced  iiu 

Non  refiri^rur  huic  fcntenri*  primo  arbinio  detenninandas  eflc  vltro. 

/tg.prini  Digeft.  Anptr  dhum  CAuf.  *ppeL  1  o  -  largior. 

quiinc  emm.illa  non.dc  pcena  infamix  Ca:cerum&dchilcc  caufis  cnminali-' 

o.b  delidunvfi^  ac  priacu^liter  uSL  bus ,  arlMCtiriam  pcBiiam  habendbus,^ 

g^da,^depecooiariacanu ,  ex«pMi»  4)u«ritiir,vtciimproeodefaDuleiKlaiui> 

<;nominia  {equatuc}  adcoquc  de  poena  mittipotntprocurator? 

IX  quflc  in  conkqucmwm  pocna:  Ncgat  Accurfius  ,cuiu5fcnrenriam&: 


inr.imKi 


Decuniarjar,ieuetiainpcamixeKContia.  cgo  veriffimam  cire  ludico  :  ctcnim  m 

du  vdariniteUeniandaodeporia&cde-  caufis  crimmalibus  capitalibus  &nonca- 

bita: ,  nroi^etor.   Pneiereadecattttio-  p:taIibu5,poBnamtamencoii>orisaffli^ 

dicii  pubLci  ,  ex  qoa  inFamia  irr oocttir  uam  habcndbos,  pKOaiaKanm  pro  rco- 

^rxicntcm  i  u  nou  ioqui  lu£racclj>onr  acfendendo  intcruenire  non  poffcfupra 

iura&oftcniiwiciL  •  prohxc  oftcnfum  fiiic  :  ttmi  quod  rcus  ■ 

AdfecandBmrelpondctu-r  ,  crimen  fiiga  fim  £idle  pccnam  euicaie  &  iudici- 

inlpedy  cutori&noneuepublicum      oi  um  (entcnciamque  in  ipfiua  didam  du" 

vtrbi»  quafi puibfUtH  L  dtfuJ^eQ.  tutor.  At  dcre  poilct :nimetia q^iia ad  veritate cra&^ 

nobis  hic  lcrmodtde  pviblicis  crimini-  damrci  rcquiritur  prarfcntia  :  atqui  pce- 

bus&  ludicus.  Demdenec  m  d.L  jf.  nz  arbicraruc  cxa(pciari  poilunc  &  fiX' 

Jkk  lunplidiecadmkijiur  pcocttcacorpro  tendi  i  indicepEo  lariooe  &  condituMifr, 

xcoUedica  fi/pedaledehoc  areobtbtte-  dccuniftanrianim^cli&,  eriamad mor- 

adt  mandntum, vclctiam,  abfcnte rutorc  tcravfqucvlrimumqucfijpplicium.  Pro- 

^uafi  non  dcfcndcretur  ,  praetor  ipfiim  inde,  ficut  in  criminibus capiralibus ,  vel. 

cojgac  dcfirndere.  ciun  aiia&alii&  incau-  pcc  nam  corporis  afthcliuaoi  habcnubm,^ 
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■proairator  pro  dcfcndcado  reononad- 
niittitur,  ita  quoqnc  m  caulis  hifccptr- 
^um  arbitr.inam  habciitibus. 

Airumptio  huius  arj^umcnti  probatur 
pcr  /.   Digtft.  de  exttitordin,ttijS  mmm.  In 
<jua  Vlpianus  ita  fcnbit :  Pierutjfte  mtmuo- 
rum feltnt  ptddm  vniinici  rKin^t^tiy.  i.c.  it- 
pidcs  penere  tudicto  futurosy  quod  liquueum 
agiumctluijfet,  M4lo  fetboptriturutefet  m- 
fidiiteoTum  ,  qutfcopulospofuijfent ,  qui  rts 
^jutumrimoremhaliet  ,  vt  tun.o  adtum 
pru*n  4Citdtrt  AudtAt ,  crudelit4tem  timens 
toTum  ,  qui  fcoptUfmon  fecerunt :  hanc  rem 
gT.tuiter  prdtfides  txequifolent ,  v/quead  pae- 
mm  cuputt ,  quu  &  tpfa  res  morttm  commi- 
tuttur. 

Quamlegem,  etfiqiiidamficcludcrc 
cpnentur  ,  vt  drcaiupcrpocnam  capitis, 
non  vltimum  fnpphaum,  fedpccnam  ca^ 
pitis  ciuilis  fignificari.pToptcicaquod  in 
dubio  mirior  (cmper  intelligenda  fit  poc- 
na:  exipfotamcn  textu&  ratione  fubic- 
da ,  quxdemorte  loquittir  ,  (atishoci- 
p(um  rcfellituT.Vide  quar  hac  dc  rc  fcripfi 
in  tradatudc  lurifdidt.  poHtica;>.i.w^if./. 
tiutfl.y. 

Cum  itaqnc  arbirrarianim  pocnarum 
caula  capitalis  ,  aut  certc  corpons  affli- 
daxxi  cile  poflfitjdiccndum  cft  non  admit- 
ti  in  eaprocuratorem ,  ncque  pro  adotc, 
neque  pro  reo. 

Nec  obftat  huic  quod  diflcntientcs 
obiiciunt ,  inuencndoargumentumno- 
llrum  ,  qpodfcilicctpocnaarbitrariaad 
mortcm  vfquc  nnnquam  cxtendi  &  ex- 
afpctari  poilUjproptcr  L  i.  Dtgeft.  de  furib. 
Ulnear.li.^.fin.  detffra&cr.  L  vmc.  Codic. 
Mfinttujfu  i  j.§.  pecna  ff.de  crimtne  fttUio- 
tiat.Li,i.4J)igeft.adSC.  lurpiU.  Lif.admu- 
nuipaL  quibus  prohibcricxiftimantpoc- 
nam  arbitrariam  ad  morcem  extcndi  & 
cxalpcrari. 

Duplicitcr  cnim  rcfpondcndum  pu- 
I  o ,  I.  per  addu<aas  lcges  jninimc  ftabili- 


riopinioncm  iilorum  ,  qui  pomas  arbi- 
trarias  ad  mortem  cxtcndi  mhciantur, 
pcoutoftendi</.^j?.  7.  Dcindc,eifi  ad 
mortcm  tfquc  atquc  vltuTium  fupphci- 
uni  forfitan  extendi  n  o  n  poflct  .xrbit  raria 
pocna  4  umcn  ad  pocnam  corpons  aftli- 
diuam  cxalperati  eampolle  ,  iicmo  eft, 
quincgarcaudeat.  At  nc  qiiidcm  inhis 
caufiscriminalibus,  pacium  corporisa^- 
ftidiuaiu  habentibus,  admittitur  procu- 
cator  proptcr  rationes  lupra  aflignatas: 
concludendum  proindc  vidcuir,ncciii 
arbitrariis  ptocuracorem  admitti. 


tiESO  LV  J  IXf  THESIS 
Stcunda. 

Dlitumeft  quibusin  cjufisprocura-  l*t.A. 
tor  arivelnondaripoHit :  diien- 
dum  nnnceft ,  quiium  piocuratorem  da- 
rcpoflintv  onpoflint  Dehisvcro 
hic  tencnda^ft  regala,quod  omnes  pro- 
curatorcmdarepoflint,  quinequenatu- 
ra,ncque  iure  prohibcntur. 

Itaenim  Paulus  m/.Marw  ^j.^.i.Digtft. 
deprocurat.  Cum  inc[[iit,quariruranaiuui 
pTocuratoTimhibere  liceat ,  mfpiciendumesit 
annonprocuratoremdareprohiiieatur  ,  quia 
hoctdtSum  prohibitorium  tii.  Ptohiben- 
tut  igitur  omnes  qui  confentire  neque- 
tmt. 

Etenim  procuracoris  conftitutio  fit 
voluntate  mutua  &c  conftitucntis  6:  con- 
ftituti ,  mutuoqueconfenfiiacpcrman- 
datum  Lfi procurator.S.  Digeft.mandatt  L  U- 
ctt.24' Digeft.de  procurat. 

Qupcircacum  furiofus ,  mentcca- 
ptus  &c  infansnatura  confcntirc  ncque- 
ant  le^.  quint.  Digeft  de  K.  lur.  nulius- 
que  ht  dlorum  ammi  lenfus  &:  inccllc- 
;  idcirco  etiam  proCuracorera  con- 
ftitucre  non  poifunt.  Furiolb  ,  quoad 
propoficum  ,  compacatur  prodigus 
liii  1  Li.ffJt 
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i.i.ff.  dt  (urJtor.  d4t.  dlf  bit.  proindc as^ ik. 

piocuracorcm  conftitucrc  valet. 

Aluzus  cqaidem  6ciuctius  t^uin  pcoca* 
Mcocein  lcgicimeawHiBM>CLwl<Mn,<hK 
bicari  non  potcft :  nquidem<}e  hi»  apei^ 
re  Pa.iliis  (cnbit  tnL^f^^Di^tft.de^ocitr. 
MuftVyin(\uicn% ,  ^furdmftr tMmmodMt, 
fjui  pTMdirt  f$ttSl ,  fr$(m0twm  ddrtwm 
fnhhm*  Etado<)uociielMimcipcA> 
ueft:  contiiAusl^iMeni  ina»dati,per 
quem  proairator  confticuitur  ,  (blo  nu- 
doque  perfiacuc  conieniu,ncc  ad  lui pcr- 
fe^onem  vkeani  qoicqaain  ^tefiaent 
««r.  taiUtU^Mt.  qiu  cm^ns.  ftrfif,  Mu- 
cum  autcm  &  furdum  confcnrirc  poflc 
indubiucum  cft  /.4.$. 2.  Digtjl.  dofdS.  Ec 
Itcetmucus  ioquincqucat  j  animicamen 
iiii  (eniam  ac  imtftisunvelniini,vel(i9ri« 
{tvaeXftfimersacdecImCLpoceft.  Ad 
c&veroGHK  folo  abfoluancur  con/en^u, 
nihil  rcKrc  quunu^do  conicuius-  expa- 
ta^imJj.f.dtfiiS, 

tit.t.       loce  procuaKoiim  dmpnlilibcaif 

H.  ex<9mmmi(4tus.  Qfflmqmmffwnnwtw 

mo- bus  cxprefTis ,  quibus  cxcoromunicacus 
piUtuc*'  pcrprocurarorcmagcre  prohibccur,dc- 
aa  fofiit  lliaiamuc :  cum  incgp.pn.  quodab  Auto- 
imfft'  te  alle^mr ,  hoc  Kmimmododi^oiub- 
(ura'»-  tur,quodiB  cains  maiores  cscommnni- 
rtmi    cari  iunc,prccurarorefIo^iieaL  Et  cap.  12. 
dt  exctft,  ipfum  cxcommonicacum  duA; 
caxatt&non  ipiius  pcooitttorem  k  liai> 
nciudiciiremone»;   Raiio  tamea  cm- 

procuratorcm  dare. 

Cura  enim  excoramunicacio  aliquc  m 
kooBtu&comrounioncfidelmm  pcunus 

tpu^S,  (Afit.  16  &  Cdpit.  ip.  capU.  31. 
ud.(*uf.ii.  qtufi.3.  confequcns  eft  ,  cx- 
communicatum  cum  fiddibus  acChci- 

aecvUum  commerctnm  Kabete  ac  con- 
fiqnencer  nec  pcocnacocem  conftitH& 


1  $  p  a  T  A  T 1  a  )♦  T^.  IX. 

icquod  pcrnyMdau  «f»iinto»£eiidi^ 
^m,poiIc. 

QuodtaiMgiiinfiwi,fc»fr<cABBHii 

liGaiione  10- 


lum  maiori  ixcipi  dcbec  :  dupicx  fsqui- 
cicm  cft  cxcommunicacia  j  roaior  &  nur 
noi.  liUcxcotiMJMinMacuaiabMBoicoor 
nec^neaecon^MptAlMMmta^ 
reKnouct.  Vu  miiwiiwiiiiio»co  aMao<. 
v(udanuxac  &  pcrccpwtpl  fecri  mcnco- 
rum  cxconimttoicacoioVMillKXCQmierr 
£itionem  vero  politicH 
ncquaqaam  pcohibec  i.vBiSe  ^ui 
pallus  cft,non  prolul-icrur  c  r  nT.:hciieinf 
t[itc  iui.iic?o  ftarc ,  caulainquc  lnam  P-S^crc 
c.io.  de  cUric.  txiommun.  Obicruanduia 

gece  inindioonop  pofIit,necperie,nBr 

pcrprocuratcrcm  :  abaliotamen  creai. 
corciuoconucnufi  valcat  j  nc  luocxdeli^ 
€to  fuaque  malida  Ittfrny»  aliqucui  fcDt- 
uar.- 

Ca:tcnim  ab  ajiocoiuienrus  de/endC' 
re  (c  pot'.ft,citm  dcTcnfio  lit  mns  nacura- 
Ijs  quod  cxcuiuiuun^caco  necf  ocdi,ncc. 
deoetauferci :  defendere  acKcm  ie  pote^ 
nonqoidempcrfe  ipfum,  vt<{niiinddi- 
um  confbrtio  prorlus  (ic  rcmotut ,  ve»« 
rumpccp^ocuratorcm.  Id  quod  aperte. 
deaecum  eft  in  ^dpH.^.mr.  dt  tudic  vbi 
ica  pontifex :  9104  fuftul^fii  lntldi»  rtnatt^ 
tK(mmtattC4tusflartin  wftmfopt }  Rci- 
(pondcmas-quod  coQUcniri  potcft,&  dc- 
becperaham  rcf^ionderc  tn  iudicia,  ne 
videatnr  <ie  fiui  t^ml*i  commodnm  tor 
portarc. 

Idemqucconfirmarqnoqac  (tpit:!  de 
txctpt.  vbiis,qui  Eccicuam  (liam  dcfcn- 
debac,ncga;ur  excepcione  cxcommunt'* 
cacioniafcpeltt  pofle.  Qvodfiiiaqneei^ 
coimmmicaHl»  ahum  defendcrc  po- 
tcft ,  cur  non  ie^jiinm  defendere  po^ 
fet/ 

De  Bmnifa  Impecii ,  iine  proicripto  Utx:, 
'flpidnam  difcndww  fiC|.Yidffi*ftfft^ 
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QttZJ^.     Etquod  3gcrcnonf»flirpcrprocura-  tato  ,  fcd  dc  cias  coius  bona  puhljcaia 

JM&mi-  torem.acconlcqucjitcrad  iudiciinnpto-  lunt,faluo  Hatu pcrlcnar-  Itlqiur haut ob- 
curaxcM:c»contbcucrcocx^UiCac,  oxuu  o- '  fcure  probac  Lj.  C9d.de  iems  prtfi.rtft.  m 

/IrfBM»' mnaa  dnliiBikMUs  «kBB  pditnm  QpA6idxmi4epmat9s,ne€ttnmmim 

Titorcm  vidctur,  qiuitptSpttnam  nroi^itMm  bdlunMm^htr^ 

iuti        Prmic  cnim a<5Vio inris ciuilis  eft.  L2.^.  dtin hnbett pefft, fcd & kxi pubium :  iam  vc* 

iundeattij.ffMm^tMm.  Acquifianiucut  roUli,  dc  quibus  diS.Lji.  §./.loqmtur, 

mdepctimmowtmMmakm^vmSmKiafi^  bona,  qiur  accpifiiierintfifai  itdncix»  vi- 

AdiiHii/.AlCAyrftfcjdbt  ceofecpen.  dKfhualdr.4.»^lm'imjnmLfmipmm,- 

%et  kaq;  &adtioncm/)ua  in  iudicio  iuum  ^*^-/. 

fibjqucdcbirum.vc!  pcr(c,vclpcr  procu-  Sirail!:cv  n.>r.  .ulLi:ii..rurqjo<i!\i.Tn»- 

latorempcrlcquacur.  Acpromdeluie  vl-  cus  ca,  c^ua:iunslunc  gencium  rc;iucat> 

ipjw^iiiViliHiiiiuii  iiuiniadlMcmdg  oupedmmatmaimtt^mkmscm^ 

«liisaani  o»nftsiac  &bc  Lr^fthfMHkiimtf,  ooiirriflyt  auron 

gi^.a.  Acccdir ,  quod  cmncs  obligatio-  mandarif!tTun<;<^cium,pcrqti«ncon- 

■0« , uuamcnta ,  pacta &adionc$ c;^ par-  cradum procurator  conli^ituitui  L  7.jf.d^ 

KWnonoruma^irna&naUaimc.5k  pn^JfUkJnJiJed^m^ct^/iM/k 

mmk  BoniftriniOtow,POnrifar  Ro^  Relpond  Nam  etfi  concodacur  co»>^ 

■rinus  in  afit, rthck. dipim.mfixt.  CaU  tradbnn  mandad cHc iunlgcutium,  cum.. 

bit:  SiiSm,m<\uix,$td^iTjreddtre,niilhttrt'  qac  a  bannito  imn  &  contrahi  polTe : 

^emdetfmmduh ttatAt» ,  tfituqmdatmnM  non lamcn  in  kimc  concra&um  ea ,  qu« 

jmmvimitur  ipfm,^ct  wd  lU^wUktidmii  inris  fiiac  dnilis ,  qiiakm  cft  «6bionem 

mtf^kmiii^nmiilitmtiimmibiiitmMdpM'  dinnndcdacenr»  cnque  alii  eietccendo 

JhiWt  dcmandarc  potcfttnon  lanc  dcbiti,quo 

QuodetiamoFdinaiioneCamer^^uat/.  qui5baunitoobilrKiuscft,perrecutionc, 

Alir.^§^.apcrce  e&  cauoim :  ica  enim  il-  quoniam  harc  ipH  lege  impcni  expreiTs 

Ikkf^inif^Utmfillimkmi,  Pflitkmi  adiminir ,  prout  id  iupcB  Incnlencerfwt 

BiinSmJf  jhneriT^MlMiaidtyimddmmffJk  demonftiatiun. 

^  ucbvHdforderungbabtn motbten gegm^'  Ex his itaq; mnnifcftum  eft,bannittim 

jeuigen,  du jhMen  ve^fkt^t  nwrr»,  ttdtmideA  pDftpornamiianmAbi  infti^^m,  ne  q[ui* 

;^»yiAriiLQttt>dieBluriccon&queiiteft  dimpet  pwiiiliiiiHiH  ayw  finiiBl^pjii; 

banninnn  inilhmpollecoaqiBmdcvUo  iiadiciopaificjiiipo0c. 

dcbito  mauerc  lirem  ,     con/equcTncr  Vcrum  vrrum  bannitus  litcm  antc 

necprocuraroremadhtcm  confticucr'..  baiinum  mchoaram  pcr  procuratorcm 

Necin  concrarumi  mouct  quicqjaixi  perleqm  vaicat  ?  niaiorem  dubicacionem 

to>.$.j>Jt  BMBdiriL  E»<|u«dic«iecona»-  mbec:&qnodpoffii«B«ccolos.opiatn^ 

tnr  dqmnatnm  luibere  adionem  man-  Hoc  argmncnro  dodndqnodln  jjfrrair. j; 

tfari ,  qiu  in  iudicio  experiri poflit :  lc;^i s  dt pubhc  iudic.  Etft  reus ,  priufquam  *i  cri- 

vecbalueciuiit :  IteuimkiidpMhluMafuttt  mmc  ie  purgcc aiwm  accuiarc  nequcac, 

ttundme  /fnft,    m  MMr,  &  fiemtrit^  ib  incimata«ifa»c&  «medemnationcm  de> 

tBttmtimidmiedS^fimmfr^fimk  laciones&  accdEiriDnes  implere  edam- 

tfmd  ideo  reteptum  eR ,  quia  pMbiitJttii knie,  po ft damnadoRem  poiEc.  Vndc  infcrcn- 

quuquui  ftfiM^mfmriim ,  nm fetgmm fi-  dum  &  concludendum  Banolo  vidctor, 

yiwfi.  quod  bannicus  adionem  ance  ieucuuiH 

Relp.  HbcinooamaihilobftttiiMm  am  btnni  decl«nrioneminftitnBunpes^ 

•ddudBiji^lt;;  loqiiiognondcdcpog»  fiqnitodfiaemperducetequcaCi^ 


Digitized  by  Google 
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Idcw.  onoquc  euinci  vicictur  /.  negMtdd.  niamr ,  (e  per  ptocantoiem  dcfenclcre ffffant* 

ig.Codu.de htiquiaeculart.  vbicdam,pcn*  poflic?  ttrmfe 

<icntc  accuiacionc,  inlaipdonct  depone-  *     N^an^am^iocprimaficoiicevuletur,  defendtrt 

tt  polfimt.  aimtJ^  8c  exscepoo  fimt  fiocrciaia  atg.  pofi^a-t 

Ca:tcnnn  qucnl  bannitusncciiKhoa-  frnic.lnjl.diexcept.  proindcquoAdceov- 

■rciuditum),  ncc  itichoatum  prolcqui  5^:  no  LSiCiair,  idcm  quoque  ftatuendura  & 

continuorc  pcr^rci:ur:.corcm  c^Uvac>  di-  allcreiidum  vidctuc ck  aitcro ; acquia^o 

oendumcum Gailio  videmr:i(^;exluc  dencgaturl>anniaHficnettBnecperuv 

<acione,quodleximpedionmesobliga-  ^ttnnediiproGuncompedonamexeroe- 

tionesomniaiura"ienta,pa£b  omnia  &  revalearqujproptcreidcquoq-.confimi- 

vniuerias  acliioncs  cx  parte  banniticaila*  luci  dcncgabicur exccpuo ,  vt  ca  necpci 

irrica  &  nulla  pemcus  elVc  dilcrtis  verbia  procuratorcm  lclc defcndcre pofltc 

piommcie^vc%caofiettfimi(inc;  Qip-  x.  Accedtc  quod  exoepcio  Hc  ipectei 

ciseaadionem  ptiua  infticacam ,  vrpore  quxdam  adbonis  Lmexctptionibus ff.de pnh 

nunc  extin(£him  ,  bannicu»  profequi  &  iar.L/.f.derxcepr.lfiquidem  C.eod.tit.  Atqxd 

concinuare  noii  poceric.  aciicmc  publicaimpchi  lcgc  banmco  adi* 

NechaicquicqoamaduerGumirtqiMe  mi,iam oftcnlum fakexm^CsimwfA 

ex Bartoioadducta  fucrunc.  QiK^d  cnnn  tit.g.^.2.  (equitur itaq;  cxccpcioncm  quo- 

ad  legem  s-DigeJi.depulfltc.iudic.Ed]  illa  Ja-  quc  Sc  defenfionc  eidem  dcnegsri :  quod 

mnaro  mftitucam  acVionem  contmuarc  cnim  pra:dicatur de gcnere ,  idem  quoq; 

pcrmiccac :  non  camen  dc  co  damnaco  ac-  dciuigulisipccicbus,  fiibco  gcncrc  con- 

cipi  poceft,cnip<Bna  bonni  itrogata  el^  tentia,pnedicaricolligituc 

feu<nitadbumumdanuiataseft,obftan-  ^  Hucinfiipernonparum  (aceceimle» 

tefcUicpcblica  imperii  legcquac  omnes  tur,quod  Bannitus  omnibus  licitc  impu- 

bannitotum  adiones,vtdidum  eft,callas  nc«|i  offcndcndus  propinetur  hiicc  ver- 

Sc  irritas  dcclaratjipkimq;  bannicumk li>  bis ,  Arun Jbn  auf  dtm  Wriedmmim F«- 

mineiadicii*vcpocecommuneaumpccii  fiieden,viiderlauhett/eiHUib^H4ahnndQHt 

hoftem,rcmouct.  JedetmaHntglKhen  GojX.  2.dcpace pubftc  c.6. 

Obfcnundum  demdc  cll, quod rfiff./.  Quocircacnm  cuis  oficnfio  ommbus  iu, 

j.nondepnuati&clamnatorum  concepta  UatajdetcnUoipimserHilliata.  ^ 

liradionibns,quilKisiasqui(<]ucpriuar  4.  Poftremo  confticaciones  imMrii 

casfiium in'iudicioperiequitur,leddcac-  boitniBMil  iudicio  excludunt  nolunc 

cufacionibus  locuittir  publicis  ,  quibus  cisiuftiriam.adniiniftniri.Atiuftifiacaam 

'       publicun  vmdidam  accuiator  perlequt-  cum  adnuniftratuc,  quando  pcrmictitur 

sur.  HuncigitiU'bannicuni«bonopttbli-  Ko,vtfe4iontcaadocemexcepdonetue- 

'  co^concinuare  6c  prolequi  poilc,  quo  de  atur  &  dciendac ,  igicurh«cbannicoooni« 

li£bpublica  non  mancant  imptmica,feci*  «edcndum  non  eft. 

hus  torc;  iTis  quis  admifirnr.  Vcruntamen  licct  hqc  argumcnta  non 

.   \i<iM^hxit:A^.l.t9.C9d.deimqtdaccAifa-  vidcancureMguicllctnomcim,iilistaroc 

9t  reQ>oiMkri  poieft; n  tMcam  quod  en  ttonobfticilHU,  veriorom  htdicaGonn»- 

lexdecoioqiiacar,non  quiiamconui&us  jiam  fcnccnciam,  quod  nempe  boimicat 

&:condcmnacaceft,  icdxuius.accuficio  iedcfcndcrcin iudicio &adhoc|»cocnn^ 

adhuc  pcndcc.  torem  conftituecc  poffit. 

Qoj^i^.    Cum  igtcur  conftct  bannitum  per pro-  Non  tam  ideo,quia  <iercn/Io  fit  iuris 

iShicwf-amaoicm  .ngere  non  poile  in  indidob  natnnlis  tgfMiiifHtm&ktre,Kpiyihm>' 

m  ff  qiuecicurpocRHvtnnn » fiab  alioconnc-  niio  aufon  neqoeati  quam  idcicc&  quta 

banninis 
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De  Procvratoribv»  bt  Defjbnsoribvs  Thfsis-  I  r.  Sl^ 
ltennitusadiudiciumcitatus,hocipfblc-  Aci  poftremum  rclpondcndum  cft: 
gitmucur,&:addefcndcndum  habilis  &  conftitutionc3  impCkii  bannitum  non 
idoncus  rcdditur,vt  nullapoftcam  iudi-  (linphcitcranidiaocxcludcrcnec  ab(b- 
cio  contra  cius  pcrlbnani  cxccpcio  r.d-  lurc  ilb  iulliti.?  ndminiftrationcm  dcnc- 
Hiittntur,quianon  Iponrc,  vtadtor,  lcd  garc,  led  iblum  arccrc  iilamhliminciu- 
nccenau(!),vcdcl«;nlor vcnit  ad  iudicium,  dicii ,  lanquam  attoicm ,  eidcmcjuc  hcc 
cum  ludicium  reddatur  in  inuitum.  /.  iry  rclpcdu  lurtiti.Tadnnniflracionem  dcne- 
ur.^.ftjluhum  ff.de  verb.tblig.  garepdquc  cx  \*erb2s  Ordmar.  Camcr:E 

Qap  perjienlbac  conhdcraro,nihii  ic-  i;:m  fupra  rccic-itis manilcililTimc liquet. 
morantur  icntcntiam  noftr.im  pio  con-  Atquc  cx  d;cl.cap.Fe!ictf.p\i\s  latis  patcicit: 
traria  opinionc  liipra  addutbit  J<ulfHs  ei  de(/i:j  rt.iJcre ,  nuUus  in  ludiao  rr- 

Rclpond.  Nam aigumentumex naiu-  J}>otiderereue:n,  Et tantnm  ic  bannito. 
fa  corteKircrum  dcdudunv ,  proccdc,       Captusab  holbbas  procuratorcm  co-  jj 
«uandocadem,  non  vcro  quandoduu  r-   q j jjj^^ ^g^uj j .     enmi  hac  dc  rc  Vlpia- 
k  ratio  eft  corrclatorum:ac  quoad  pro-   nusllnbn inL^bljoJfihunj.DigeJI.exquil^m 

caujis  muior.  Abhoftibuscaptis,poftiimi- 
nio  reuerfis ,  ruccurrirur,quia  ncc  procu- 
r.uorcm  habcrcpolTunt.  K^cioautcm  ob 
quam  captus  ab  noftibus  non  poteft  pro- 
cuiatorcm  iudicialan  dace,  ha:c  cft,quod 
qui  ab  hoftibus  capcus  cft,quandiu  in  ho- 
ftium  porclhte  eft,Iccvus  clle  intclligatut 
§  pen.  ltijlii.de  iure  perfon.  ^.ttem  ej  qux  ex  ho- 


poiitumadVionis&  cxccptionis  diuerHI^ 
timamd!crationcm,ex  modo  didis  ab^ 
unde  lic^uet. 

Ad  lccundum  refpondco,  exceptio- 
ncmnoncnc  adkionis  ipccicm  nid  vocc 
«ftionis  gcacralillimc  acccpra,cumfit.v 
Aionis.propiic  icadidajjcxciulio  princip* 
InJIit.  de  cxcept.  Quin  etiam  nuUibi  cxcc- 


ptioaclio  dicitur ;  lcd  is,  qui cxapic,  dici-  i„pr.  de  rer.  dtutf^i  fcrui  ne  quidcm 

tur  vidcri  laltcm  .igcrc,  propterea  quod        procuratorcm  in  iudicio  ft.ire  acius 


iicut  z£tQZ  fuiin  tcnctur  piob.arc  intcn- 
tionemiiraquoqucreus  exccptionem  lii- 
am  probarc  dcbetjac  proinde  cxccptio 
camaflionc  lccundum  qiHdGUcKicoiv- 
fcrmr&rcompar.uur  ,non  vcro  aclioivia 
^ccies  conftiaiitur. 

Ad  ternum  rcfpondeo :  etfi  baimitiis 
©mnibus,quoad  bona&:pcrlon.im  iu.:m, 
©ffcndcndus^pcmntr.vurihoctamcnlva.- 
d^enusvcrumnoivcft,qiiatcnus  a  m.i£;i- 
ftraru  ipfi  dcfenfio  conccditur :  at  hoc  fic- 
n  q  uo  ticn  s  ban  nit  u  s  ad  ludici  um  cit.it  lu:, 
iia^ra  di(flum  cft. 

Ocindecertumcibjquod  cicatio  fccu- 


iuum  pcricqui  pollimr  l.}3.ff.de  proc.xnxia^ 
mc  cumaiho  fit  luris  ciuihs,cuins  comu- 
nioncm  icrvusnon  \nhez  Lquodattntet.ff. 
dcrcg.iur.  Qupdlipoil!'minio  fuentca- 
privus  rcuerius^quoniam  omnia  lua  pri- 
flir.aiurarccipitj  dubiuin  pl.ine  nuliu  eil, 
cuiin  ius  llium  in  iudicio  vcl  pc£le,vcl  pc  r 
pi  3curac\3rcm  perlcqui  poiut. 

Syndicus  vniucrfitatts ,  turor  Sc  cura^  Ut4UtL 
toT  anie  Utcm  contcftatam  procunto- 
rcm  darc  non polliint, vt  luriscftmani- 
fciliilimi.  De  iyndico,  ieu  ciuitatis  ado- 
pc,  cexttis  eft  cxprclliis  in  /.  74.  Digejl.  dt 


ritatcm  falvinnqi  conductum  cir.ito pol-  pocur.xtor. vbi  Vlpianus :  X« ^/«//41«  4^7or- 

hcearuractrfbuar,vndevulgo<licitur,JDff  ncgotmu  puhUcum  per  pr<Hur.ttorem  agerc 

Udung  vor  GenchtMmgt  dat  Geltidt  mttftdr.  poteH.Dt  tutoribus  &  curatoribus  itidem 

fiomdebanmtush  magiftratu  ad  ludici-  ttxtusexprclluscxtatm  Lit.Cod  deproc»^ 

imi  dt«us,contra  fidcm  datam.aclecu-  ^^^-  vbi  Alcxand.  iieqHe,2ii,tutores,neqtu 

X4tatem  promillia» ,  a  ncmine  vioUri  curatoresexfuMpe,fon4mrempupilii,YelMio> 

^OLclL  lefccntisprocuratoremfiutrtpijfunt. 
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iRado  a»eroliaii»iipwnipoceft  eflc  quonuin  Sc  6»  hilce  bonis  permicdturfi- 

ob(cuca.   .Etcnim  procuratorcm  is  de-  hotam.Uberadi(pontdipotcftas,Nor.//7. 
^  'tB     i»ttiia.ordiuare&confticuccepoteftrqui  ^./.licvciaius^uo^uepropaueiamiUia* 
dmakiiueOi  Li.Digffi.de frttmstjKprhuif.  beatuc 

JnctfsadkvLS,  turorcs  &  curacores,qiia&-  Dc  ilUs  veroaduentidis  bonisin  quib. 
cmnvisl/.dBniinorum  loco  11111,  «nu^tc-  vfusfr.  n5fiho,fcdpatricompctiT,  intclli- 
mis  rcs  j>iipil!orum  c^.xdultorumadmi-  genduseftauthornofter,dumncgatfili- 
mftraac  qut fuadunu  (y  tiui.§.  umfam.procuMCQrcm conllilerc poile. 
jwa#«pf7./A  defuft.tnoiatixsaxiSfy  CiiiafrcelBUiolueedl^quofiliplefiliaft 
wiiiiuint.  PoHIiccmaatemcdnceftaiam  rcgularitcr  fuo  nomine  aH^tioncm  non 
procur.uorcii\ ordinare  pofliint,  quoni-  habcat/.j^.j^rff (7i//^<<r. ^^S.inquaPaulut 
am  cuujC  Ucis  canccftacione  domuu  Ucis  ia.i^:XiimjMtduu  fito  timmBtdUmd» 
x^cdiJunt  IdhCMfrMurtaiMd.  iUmm  lulfft  Coius  lacionift  cacio  nufiift . 

Csetenim  adorcm  6c  ance  litis  conce-  hsec  feddiau'»  ^piocl  fiUas  patriacqnaiat 
{! Ationem  a  cucoribus  curaconhus  co-  booa  aduendcia  &  confequenter  etiam 
ftitui  poirc,cxpcditum  cft'/£///.{ed  tamcn  obligadones.  Erquamuis  propriecasbo- 
tuQcdcmuni,cumpupillusvclinfanscO:,  norum  aducnciciorum  fic  fihifamiL  ita 
velabfoiscft  S.vbJnfiitMem4t&t^Mt*  tameniucecninimacooofticiicameftsVt 
'CJbalUrihut  <^  cttmJUtii.  Vcrum  hoc  fa>  a^Hoacm  de  iftia  .boms  compccencem 
CSrcdcbciit  dccrcro  prxtoris  iatenieai-  parer  mouear  vel  cxercc.nr.  l.fiH. §.  2. &fe» 
ente  Lj^f.deadmtnjut.  qtutu.  Cedu.  dt  Unu  quM.  Itb.  Quaproptec 

JJterdF.  UIisporcoquiprocucacoccQidarej>ro-  cum  ipfe  filius  exerccre  adionem  Jion 
Ribemur,ancor nofficrannumcrw fihimi-  poflic,p)socuittonmjdiiKmdaceiite 
famir.pn>pcereaquo(I<lamino$qui«laB  (piic 

ii:,  (ca  non  abfbluc^  fui  iuns.  Addit  camen  auiJior  nofter  hanc limi- 

£^0  vero  hanc  quxftioucm ,  vcrum  fi-  jcadonqii ,  qua  iple  pollet.ex^enh ,  qu« 
•fia$nmil.pcr  proaiiatoi!enuadicioeipD>  Inaitaao  &  reftridio  anneAicar  qucx^ 
jiiri  polEc,  dtftinflione  ocplicandam  o>.  in  dtS.i  8.  Dig*fi.  de  pretmrdtcr.  Tamecfi 
pinor.  Cnim,vT  didum  cft,BUusfamiLnio  nonti-i 

Qupd  cnim  .id  Caftrcnfia  bona  acti-  ne  a^bones  nonhabear  d.  Lf.  tamenlunt 
.xict, nulluni dubuuneftc  DOtcft,  quin  de  quzdamaccepaones,qu«eabifthacexcit 
dlis,pacre  eciam  non  coniendence Jinga-  piuncnr  cc|^,  atqoe  nliofiuniL  cence- 
ceveipetic,filegirim.£licarcatis,velper  dnntiiri)^ua6  itio  nominc  cxcrceac  M 
.nrccuratorcm  pollit  / ^..ff.detudu  Ncc ra-  quodin  dtfid ^  Digtfl.de obtigat.  Paulus lu- 
ciohuiuspoceftelleoblcuraiiiamiitikus-  nlconiulcus  exprcdc  ceftacur ,  dum  ica 
.^uxulias  in  caftrenfibos  bonis  pro  pacre-  {<ua!cM:FdmfgmtUM ft/n tumHtrmtmt^^ 
'finiiliathabetar»ncvrperindedeilli5dill  mmlkAet,irifmmktm&fmdfiMdm 
ponecepolllcacquipatrifam.dereb.  liiis  &  dep9fitij& cemmvdatl 
dilponere  conccditur  ;  adco  vt  in  hilce  CumitaqjfiUusfamiLhacaddoncsnio 
iioDispacraiporeftas  planc  nou  artendaF-  nomiBcexercerepoOic,  dubium  nuUum 
vm  MgJ,Lf.ffideimBie.  efl^ninadieaseseteendasatqiagicandaKc 

Atque  hoc  etiam  ICtus  Vlpianusdi-  procuratoremconftimeceqaeaEi 
lertc teftnmr iii  U pr.f.deprocHr.  dc  boms      Pupilius,qui infans  cft,  procuratorcm  liMM (k 
iftis aducntinis,  in  quibus  patri  vluslru-  conftitucrcnon  potcft,  iiue  tutons auto-. 
OtnAno  compcnt,  (cd  plcnapcopnctas  li-  •  dcacem  adhibeac  fiuc  non.  Ecemm  in- 
lioconcedicvv^mpUiodicendQBKft^  fibfiirio&companBarquoadliocjaaod^ 

ucut 
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Dfi  PftOCrRATOJllBirS  IT  D  E  P  4  N  tO  A  I  » VS   Th^sIS  III.  ^i;, 

■fidit  iUc  conlcntirc  non  pocel^»neciiiimi  abhac  rcguUcxapjarui,  ncmpcprocur.x- 

vUuin  habetiu(iicium,ita\}uo<]ueiiccm-  tQjr.quiin  remluam  daius  cA  procurator, 

^tiplc.  Quin&inhochiriolbacquipa-  &  t^ui  a  domniorubrtitucndirjcultaicm 

ratur,4uod licut  illc  curatorc  autorc  non  exprcllc atque nominatim  accepit.  Vtra- 

potcil  conftitucrc  procuratorem » ica ncc  que exccpno  proponinir  in  cap  i.  deprocu- 

\nhni.d.l  s.jf.dtttg.iitr.  rat.infixr.vbi  Pontihcx  Bonificms  iia  fcn- 

Aliaraao  cl^pupilU ,  qui  mfantiam  ex-  hiv.LuetMproctnatfrepon  hiem  comfJIatMn 

ccfllt  &  mmoris  adulri :  etli  enim  hi,  4h  to(^umdommntfitlitiieffecim)danAlm 

qu»ndiu  tutorcm  Sc  curatorcm  liabcnt,  procMrAtor pofiit :  antcatamcunonpotcil, 

«bfquctucorum  vel  curatorum  autonta-  niliinrem  luam  tit  datus  vcl  a  domino 

tcautconfenruprocuratorcm  conl^ituc-  lubflinicndi.ilium  fibifacritconccilapo- 

re,nequeaut,quoniam  contrahcre  non  leftas.  Prioris  cxceptionis  rauoobicura 

pofliint/0f  m.  lnftu.dtMUlor.tMJ.}.C.dem  non  efl:quod  ncmpcprocuvator  inrcm 

iHtegjnm  rtfiit.  miner.  Atqnc  hoc  eft.quod  luam  m  eftcdu  proprnm  htcm,  o»:  non  a- 

in  Lii.  C.de procurtt.  Alcxandcr  Impcrator  hcnam  proicquatur  i^-l.p  Cde proiurator, 

rc(cribit :  Pupillum  vtlpuptlUm,  aduliutn  vil  1. 1.    ii.  &  u.ff.  qtutndo  ^ppeUnnd.  adcoque 

ddultamtdmjtddgendum ,  qudmaddeferuien-  rcucradominus  fit  htis ,  ac  conlcqucnrct 

dumjMorefeucurdtorttnttrMenitnte  ,f7HU-  rationullaapp;ireat,qu<{ripiumprocuva- 

rAtoremordttutrtpoffe.  corcm  conftitucrc  ac  lubthtucre  prohi- 

Qupd  li  tamen  curatorcm  non  habuc-  hcii.l.i.pr.ffJtprocurM. 

rit  adultus,  vt  lubcrc  noncocitur,qum  p.       n     n  ■ 

,T.                   j  Non  mmus  perlpicuj  cit  poltcnons 

procuracorem  conibtuetequcat.vixdu-  »     r          *  , 

r                        1  cxccpiionisratio,quucumiplcdominus 

bitareucet,vt  cnim aiium  qucmcunquc  »                     r    /  i 

o                 n.  procuraton  concedit  hiciiltatcm  alium 

contraaumimrci>occit,iraquoquecon-  C  ,  «        i-  •  r  '     l         n  r 

r.           j    *            *     *  lublurucndi,ipIequeh.icpotcftatcacra- 

craamnmandati,  per<iueiD  pcocuraco-  ,       ,•     \f   \  xn    ■     r  . 

rtj.    ,  -T     *       ■  cultatc vuis,aIiumlubltituir,iplcmcrdo- 

.remcontbcmduumus.  r  .K.    ,r  • 

mmus  cum  pTocuratorcm  lubftituillc  vi- 

HESOLVTIO    THESIS         detur  :quodcmmquisf:;cirperalium.id 
T  E  RT  IjE  rccilk  inrclhgitiir. 

His  duobuscxccpns.rehnquiturfupc- 

•  J^E  iplb  procuracore  ,  vcrum  alium  riorregulavcraacpctpcnia,quodncmpe 

i--' procuratorcm  conftitucrc  poflic?  anceliccmcomcftatam  procuraroralium 

cmi3qU2rritur,diftingucndumcft,anipfe  procuratorcm  ad  lircm  atque  ludicmm 

hicm  conteftatus  lit.an  vero  conteftatus  dare  ncquc.it.  Quod  fl  l:s  a  procur.ito- 

noniit,ncvtnhtem  non  lit  contcftatus,  re  conccftata  Ht ,  nulia  dubitatio  ctt, 

ahum  procumorem  dare  fibique  fubfti-  quin  procucator  aUum  |n'ocurator'.jm  or- 

tucrc  non  poflit     $.fin.ffde dppeIUt.c\MO-  dinarc  .ic  fubftituerc  valeat :  id  quod  cla- 

niamprocuratorcmnemofaat.mli  do-  ns  atquc  pcrlpicuis  vcrbis  lulianus  Im- 

mmus  l.i.pr. ff.de procurdt.AtpTOcnrMox  perator rcfcripfitin  L  nulLti^.Cod  depro- 

non  eft dominus  litis,nili  pofthtcm  con-  curMtor.  N«C4, inquiens, duhttatto eii ,  poii 

tcftaum  L22.L23.C0sl.dt pro(ut4tor.d.L4'  S-  caufamtniudicio  agitatam  ,vt pote  dommmn 

fin.&Li.%  2.ff.  mdttiUt.  Quocircaance k-  //r» procnrgtorem  efftclum,  etiam  poff  txccf- 

tcm  contcftatam  procuiatorem  darc  nc-  fum  em,  quiagituism  vel  defendvidam  Ittem 

quit,quoniam  hs  nulb  intcUigitur ,  antc-  mdnddtttrM  poft  uich»at*m  caufam  ,  iurgt- 

quam  fucrit  conccftara.  um^  fnire:  qutppe  cum  &  procuratortm  poffe 

Sunt  tamca procLtfatore5qiudam,qui  tMminfitrtterevfiiriiatruvolutrit  conditores. 

K  k  k  k  Idcmquc 
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kicmquc  perfpicuc  confirmat  quoque 
Pontik-:^  iu  c^t.  pjim.  di  profurutorib.  m 
<  fixio. 

jj^-eraB.     Addiiauthornoftcr,procuratorcm  ad 
^        caul.ur>3gcndam  datum  in  caula  appdla- 
QH?"'  ^7  tionis  atque  in  fccunda  inibsitia  aluim 
Anprocu-  procuratorem  lubftituere  non  polle,  (iic 
wm M  enim  ncgatiuc  Isgendam  cHe  thetin,  (atis 
fccudam-  ^miicuiu  ca,quc.adciiis  confirmationem 
Jlanrta    abautorcfuntallegata)  iMliabintedocu- 
popitfu'-  tonaappdlanmim. 
fiitucref     Rationcm  prioEis,cur  nempe  ad  agcn- 
dumdatusinlecunda  inft.iiitia  fubrtituc- 
re  nequcat,hancadducif ,  quodlcnicnm 
l)tem  finiai  vcl  omiaiiio,  vcl  ialtcm  quoad 
mft.ontiam ;  ac  proindc  procui-atons ,  ad 
htcmagendam  dati,  omcium  ad  fecuu- 
dam  inflantiam  (e(t  non  cxtendat. 

Vcruntamcn  tT>ihi  dc  hac  rericft.itu- 
cnduni  eirc  vidctur :  proairatorcm  ad  a- 
gendum  dacum ,  fi  contra  iplum  latAfuc- 
rit  rcnientia,tciu;ri  ctiam  inuiium  pro  vo- 
carc. 

Quam  fcntcntiain  non  vnaiuri»  ratio 
connrmat.  Etcnim  in  l.mutiu  17.C.  dc  pro- 
tttju/.dam  Impp.rclcnbunc:  Procuratortm 
viQumprocurattoueni  fiatn  vltra  prouecatio- 
w  caufam  txtcndtre  ntn  co^i.  lacis  (ignih- 
catiir  procurationem  ctiam  ad  prouoca- 
tionem  cxtendiopoi.*tcre. 

Confirmat  hoc  cnam  Xlacer  lurifcon- 
tukusin  Lz.Digsfi.aHperaliamcaufi,  dtm\ 
xn,fi  proairaforalffcntitappeUauirit.detnde 
rationt^rediiderir,mhtloinn:ut  ipfttm  rejpon- 
iert  debere.  Et  Pontifex  in  c^it.i^'  extr.^  ie 
ftifu,  ator.potuti ,  ait ,  proctnator  &  debuit 
a fententia  in  10  qiiodUfa  txitrircomra  tpfum, 
nofiram  audtmriam  afptllare,  vel  (li  mfta 
cau(a  cxcuiixbat )  omdem  falrem  dommo  f «1- 
tefiari,  vtad  appelUtienii  Oentfiiium  comt^- 
•  kret, 

Acccditdcniqjrario  iuris  manifcftiffi- 
ma  t  quod  icilicer  a^endt  vetbo  connnca- 
nir  qrKtqtK  ctppdlatio  :  liquidcm  a^erc 
cft  rcm  iudicio  prerftqui :  at  hoc  per  lcqui 
wahil  aluideft»  qiuzu  raiidiu  icqiu.,  doncc 
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aqendo  confcqui  poflimus  j  ncc  prius  d^e- 
fnicre ,  quam  aat  conlecuti  iimus  quod 
voUtnau«,aut  certum  iitampUi.isaginon 
pollc:arqiii  procurator  viitus  {cntcnria. 
iudids  nihilominus  adhuc  dc  cadcm  re 
itircagcrcpotcft,appeIlando  icilicct :  igi- 
tur  appellare  tcnetur,cidcmquc ,  cui  vta- 
gai  mandatum  cft  ,  intdligitur  quoquc 
mandanim  vtappellet. 

Quod  li  iraque  is,  qiu  ad  cauiam  agen- 
dam  danis  cftiiion  folum  porcft ,  icd  iucc 
cnam  tencnir.-ippcllare,  con(cqucns  eft, 
etim  quoq;  in  caula  appclLitionis  poiIca»> 
iHim  procuratof  em  libi  liibftiruere. 

Qmnimoprocur.itGTpoftlcntcntiam  Quxc.  i9 
aducrlusfe  laram ,  non  folum  provocare  ah pr^cu- 
tfcbcr,  fed  prouocarioncm  quoq;  ^rofe-  ratorpof 
quitcnenir.QuoderriaBartoloeiu!dcm-  fit  appet' 
quc  (cquacibusindubium  reuocetur,m;v  lationem 
h!  tamcn  veriflimum  videtur ;  non  iolum  projiqtu  t 
K  iuris  Hoftri  ciuihs  diipolirioncintueaf- 
mur,(ed  criamfi  re£bm  lcquamur  rario- 
ncm,n;unin/i|^  3.  Digeft.quando  pcralrum 
fanfa  appiBat.  Icnbu  lCtus:  Si  procuratc^r 
oLfeutH  apptUatitrit,  dtivdtrationes  itddid^ 
rit.mhiio/itinuf  &ip/e  refiionJrre  debet,  hcc 
cft ,  il  procurator  vidus  appellaucrit,  vt 
pro«friciodcbct,lqiMmuis  ratioacsrcd- 
didcrirapDcIlarionis  l'uat,«ondum  tamcn 
flindiis  clt  officio  iiio,  lcd  nihilomiiius  i- 
pfc  rcrpondcrcdcbet,  hoc  efl,  cauiam  oi^    ^  . 
pc!lananisr.gcrc.  , 

ETqiunquamBartoIusaim  AccurEo 
adhaiiclsgcm  rclpondcat,  cam  de  pra- 
curarorcadomncslitcs  dato  accipicdam 
cilcjvd  dc  procuraforc  norainatim  acque 
expf  ellcad  hoc  conftituro,  vt  .ippcllct,in- 
arpolit.unquc  2ppcll?.tionem  prolcqua- 
lunvcrba  tamen  iplius  icxnis  apcrtc  r«- 
cbmant:  liquidcm  lCtus  Maccriimplid- 
tcr  U.xihiv.fiprocurator  appelLtai  rtt :  at  pr»- 
curatoris  vcrbo  liguiHc.iiur  non  toutum 
procurator  ad  vniiurrlas  rc  s  vcl  htcs  cofti- 
lutusyvcl  datu&cxprcllc  ad  iccunda  infta- 
tiam ;  (ed  etiam  iimplicitcr ac gencr.ilitcr 
dacusadagendu  dc  rc  vnaaliqu.i.  Ciuu  Sc 
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advnam  rcm  darus  nihilominus  procura-  dc  patclcir,]Ctum  lc  •!  de jppeUutionc  • 

XK>t(\x.l.i.f.depr»cur€t.  Dcindc pmfquara  nonwntomuuerpoiicuaa.lcd  ctum  de 

ftultmn  foret  dubirarcan  procurator,ex-  intcrpofitaprolequcia :  iion  cnim  potcll: 

prcirc  ad  omnes  litcsautlpccialitcrada-  paupcrtas  hdeiullbris  unpcdirc  quonu- 

gendu  de  vna rc  daa»,  ap{>cllaticmis  cau-  nus  appcllct,  cum  appclbtio nulli! omrri- 

um  agcre  dcbcat ,  cum  hxc  Ik  par^  admi-  no  (um.ptnm  dclidcret,lcd  hat  vno  \^ho 

niftrationis,proairatoriapcrtcconccflx,  appillo.  Qupd  li  igiiar  uiJidciulIorchoc 

ab  codcn^ue  (ulcepta:  l  Domum.ff  qui  rccipitiir ,  quitacitu  dimtaxat  niandaruiH 

tiJl.fac.poff.  lubet  a  xco  jirincipaii  dc  rc  dciendcnda, 

1.  Acccditdeincepsquodlmpcratorcs  multo  magis  redpiendum.  cft  m  procura- 

in  Lmuitiu.  C. deprocurat.  procurationem  torc.cui  hs  &: adio  cxcrccnda aperrc  ma- 

datavhrarcmiudicjtam,ad  prouocatio-  datacft.  Nccaudiciidus  luceftBartohis, 

nem  vfquc  extcndi  velmt :  ^itqui  vcrbum  qui  ait,  diueriam  c!ll' rationcm  hdciullb- 

frouoc/ttimst  gcnczAc  eft,atqac  tampro-  nsdcquo  Uipcrior/.«ioquirur,i^:procu- 

Kocationcm  intcrponcndam ,  quam  m-  cacoris ,  dc  quo  nobis  hic  lcrmo  eft  •,  pro- 

tcrpolltam  prolequcndam  compledlitur,  pcerca  quia  procuracor  lolu  aheno  nomi- 

proindead  hanc  quoquc  proeuratio  cx-  ueagitjhddutTor  autem  nomincdeb^to- 

ccnditur.  ns  conucnrus  noa  atrit  iblum  illius  cau- 

}.  Infuperqui  fe  adurum  proniifit.is  lam,ledctiamfua,(\uippcqui&:ipreobh- 

VI  vcrbi  reccpit,(e  tandiu  adurum ,  quan-  ccturi  idcu-co  6c  iplc,vt  in  i-e  propr!a,noii 

diu  dc  rc  te&e  agi  poiTit^vt  htcra  ad  extre-  lolum  appclL-irckdctiain  appclladoncm 

mum  pcrlequatur,  doncc  aut  conlequa-  prolequi  poterit. 

turagendoquodpetit,autrciudicataccr-  Reclc  enmi  ad  hocDonellusrcgcnt, 

tumfaat,adumamphu5aginonpoirc:at-  non  hic  quarri  ,  vtrum  fidcuillbr  jjollic 

quiientcncia  lata,  adhucagi  poteft  dc  ca-  prolcqui  appcllationcm ,  lcd  an  debeat: 

dcmreaoxilioappeUationis.donecde  eo  deindeait,  non  ideodebcrchdciulTbrcm 

2uoqueiadicccur,ergo  procuratorcxof-  idfaccre,quia&dcreciusagatur,  fiqui- 

cio  appelktionem  auerpofitara  proic-  dcm  hac  ipla  rationc  cfficeretur  potius 

^ui  debct.  quod  appcllanoncm  prolequi  non  debc- 

4.  Practerca  qui  ad  agcndu  datus  cft,  li-  ac ;  quandoqiiidem  quifq;  cft  rci  lua:  mo- 
tem  pcragcrc&  confuramare  dcbet:atqui  dcrator  &  at  bitcr  Un  re  nijnddta  C.mandA- 
cumlentcntiapriorisinftantiqpcrappcl-  tu  Scd  idco  {x>tius,  quia  tacitum  habct 
latior>ciTi  rclcinditiu,non  potcft  dici  pcr  mandatmTi  dc  re  defendenda ,  prout  pau- 
■eum  lis  pcracka  &conrummata,quiani-  Ibantedidum  fuit. 

hila(flum  intciligitur,  quando  ftiperefta-  Qupcirca ,  cum  ex  hadbenus  di(fHs  h- 

gendum  Ipenult.  &  vUnn.  DigeJlM SjtUn.  quidb  conftet,procuratorem ,  ad  agcndvj 

^  caufa  appellationis  qaafi  pendcns  cft  datum,appcllarc,appcllariancmq;prole- 

annexaadprincipilcm,vtdceademidem  qui  polje&dcbcrc&illud  ncceliario  ex- 

iudicaHdum  fit.  inde  ftacuendum  cft ,  quod  in  lecunda 

5.  Denique  huc  eriam  pertincrc  vide-  quoqucinftantuadprolcquendamliccin 
tiu /./ pr»iur4torem  g.  igftur.  Dige/l.ma»-  procuratorem  poflu  confticucre  :  fiqui- 
iUti,  vbi  Vlpianus  ICtus  lcnbit :  St  fidtiuf  dcm  m  lccunda  inftantu  non  minus  eft 
firnoJHmedebitori(Contientusdamn4tutfU,(i'  dominus  hcis  ,quam  in  prima  inftantia: 
^utdem/ciuerk,incumLereet.ntceffir.ttetn pro-  acqui dominum licis  procuratorem ad U- 
ttecandi^wjitamen  pMpertas  ti  non  permtfit  rera  prolcqucndanxc6ftitucrcponc,cerri 
afpe."are\ttmc n.  excuf^a  e8 em  mift  u  Vji-  &  ladubuaticft  iuris  /.  i.princff.  de procur. 

K  k  k  k    i  Qui- 
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Quibus  ita  pcrpcnfis  ac  ponderatis,  nihil 
quLcquani  rcfiragantuc  ca ,  qiue  contraiia 
aiitoris  lentcntiaafterrifoknt. 

Quod  cnim  ait  autot  noftcr ,  litcm  vcl 
omnino  finiri  lcntcncia,  fi  non  prouocc- 
tur ,  aut  prouocari  ncqucat ,  vcl  (altem 
quoad  inftannam,&  iclcolitefinita,non 
polle  procuratorcmad  litcm  &caulam  x- 
gendamdatum  procuratorc  lubibtucre, 
\tquiipicdciinat  ellc  procurator ,  luoq; 
perfunchu  iit  ofTicio. 

Relpond.  Faccor  cquidem ,  fiappclla- 
rn  m  fitjNt  a  procuratore  ficri  dcbct,utcm 
hnui,tcd  quoad  pmnaraduntaKatinftan- 
riam,ncii  ctiam  quoad  (ccundacaufamqi . 
appcUanonis :  quandoquidcm,vt  di(^him 
i-(l,o(ficium  prociuaionsadagcndu  dati, 
kic  ad  /ccundam  cxtaidic  inftantiam,  ica, 
vt  pcouocarioncmtencatur  inrerponcrc, 
prout  hr.dtenuirdcmonftiatum  fuit. 

Non  obftacdcinceps  (cncentix  noftrq 
Lfijilono.C.  de4ppell4r.  uiqualmpcrator 
rcfcnbit,  procuratotcm  non  iolum  non 
cogi  appcllationcnn  prolcqui,(ed  ncc  poi- 
fc,  ctiamii  vclit,  cui  conicqucns  vidctur, 
quod  in  (ccunda  inftantiacaula^;  appella- 
tionis  procutatorcm  alium  lubmtuerc 
conpoflit. 

N  on ,  i  nquam  ,ad  ncr  iarur  h  qc  Icx  quic- 
<luamartcnioni  noftrac:  non  cnimdc/r« 
(tfr4r«rrconccptaeft,icddc  Miiare :  s£ko- 
ris  vcro  alia  rano  cft  ,  qium  procurato- 
ris ,  co  quod  procurator  a  domino  ipio 
conftiruicur  /./ ff.de fmtnnr.  A£toT>^aoa 
tutoribus&curatoribus  In/titut.de 
MtratoT.  proindc  ptocuratori  quando  ab 
iplo  dominaconftituiturintclligitur  tan- 
cum  mandari,quatuucontinecur  rcman- 
flaca^^at  contraa;iftoc,cumanondominis, 
.  h.e.rutonbus&  curatoribus  conftituitur, 
inteUi^tucitaconftitutusyVtquam  mmi^^ 
Riom  dc  iilorum  adminiftcatione  dcce- 
dat.Ncquod  lilonim  curx  vei  fida  com- 
miflijm  cft,  pcr  alios  geftum  corrumpa- 
tur.  Exquoa^oricancumprimaliscom- 
Kucci  uiccUigitur,  iecunda  cauia  curatoiis 
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ludicio  &  iidminiftrationi  rclt.Tuari,  ina^- 
ximcquod  non  pucctur  vtiJifas  pupiUo- 
rumveladolcfccncmmiVt  aliquod  man- 
datum  rubuitcUigatur  &  prdumacut,  ni- 
rinominarimdceocautumrit,  quo  lcili- 
cerquam  maximc  ficri  potcft  minonun 
adio  6c  commodumin  fideatqiadmini- 
ftrationc  tucohs  acq;  curacoris  condnea- 
tur.  Et.fancinaddu(italcge  lo.  niliil  prar- 
tcrcadiacui ,  quam  a^orcm  vi<!i^um  t^- 
pcUarc  poile. 

Pari  modo  nihilad  propofitum  facit  L 
mtatm  Codie,  de  frocurMw.  Nam  Ulic  pcr 
prouocanoncm  diu  intdiigcndam  cfte 
prouocationcm  interpofitami  licjVt  vltra 
cam  lele  prouocaao  no  exrcndat ,  ad  cam 
tamcn  vlq;  felc  porrigat.  Non  obftanci- 
bus  verbis  vUra  txtendert :  fiquide  luec 
non  cxcludunt  incctpolic.-c  appcllacionis 
pcrlccucioncnr,icdcaulam  duntaxac  ab  i- 
Ib.  diucrlam :  fic  vt  vera  acquc  gcnuina  i- 
Ibus  coniluucionis  icnccncuhxc  fiEq^ro- 
curacioncm  fiiiccpc^m  ad  &lia.  iicgocia 
non  porrigi,qium  ad  prouocaiioncmin- 
ccrponcndam  arquc  intcrpolitam  profc- 
quendam. 

Pofhcm6  non  rcfira^cor  m;>l  ntnhuH' 
ft€i4'  txtrd.de frocuj.  incuius  finedicitur 
quodttccujator  tnu.ttb  afpelLtttoutm  frofi- 
^uiHontintMttir. 

Rclp.  Tamctficnimitaiurc canonico' 
conftitutumiac  difp  ofitum  (it ,  quod  pro- 
curicor  appeUare  folum  pofCt ;  appclla-  - 
tioneni  vcrb  intcrpolitam  profequi  nc- 
qucat;adooq;  ius  pontifiaum  a  ciuib&: 
Cqfarco,quo  ad  himc  artiaUn  m,diflenti- 
at:  arbitror  tamen  ius  ciuilc  canomco  hic 
omnino  ptarfcrcndum  cilc  :  non  fblum 
quia  hic  dc  rc  mcrc  ciuiU  agituc^Ted  ctiam 
quiaopcimaxationc,quam  fiipra  cxpofui» 
ius  ciuUc  nittmr ,  &  quanquam  mc  non 
btcac  Andrcam  Gai).  /.  obfetu.  tjo.  num,  it. 
alli.ucrare  communcm  ellc  opinionem 
quod  procurutor  appellationem  abinrcr- 
locutuna  profequidcb€at,fcd  non  k  dcfi- 
nitiua  j  quia  intg:Iocutoru  cx  priocibus 

adbs. 
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So»  a£t  h  iuftifican(ia  Gt  Qkm.afftU4>it  yde 
^feJUt.  Dcfiniciua  vero  nouas  probati  o- 
ntiiilmmxfm  fic  diiieifieio£ta  pnn- 

Huic  tamcn  opinioni  coinmuni  foli- 
difllmaiuris  lcgumqu&fundamcnta  op- 
pono ,  aduerfusquaenihilvalereopinio- 
ncm  communiMif  iobttam » \p&  Impe* 
cuor  (atis  abandcque  teftaciur » /1  a.  f .  6. 
Ct£(  dcvit*  larMmk  &4mmm.f!nkx»  jfr- 

EqnMcmiffiidoDnflatptecmuorem,- 
fitppeliaietton  poflit,iuftaquceiiilaim- 

peoiatur  ,  tcncri  id  domino  mature  de- 
nunciarcquo  ipfe  appcllarc  po0it.  luc- 
nim  hac  dc  rc  ictibit  poncifac  m  (^.  am- 
j^i4idtf9ttmMifotiak(fn€asamx)6c 
delNiitkibitcnciain  eo  >  quodhaettitic 
co  ntra  ipfimi  ,noftram  aoaientiam  appel- 
larcvei  ( li  iufta  cau^excuiabac  ecmdem) 
ialtcmdotninocooteftari^vt  adappcUa'- 
itenif-bcneftdttm  connolMet. 
^  Qmxi  viqucidc^cj  veru'Tieft,  vrfmec 
appaiaric  procuracor.ncc  id  cnam  donu- 
no  maturc^nucLanc ,  ad  iiKCce&  ccnear 
ai(ft:ciiwienici 

Vbrdum  hoc  dc  fidciunoribus  non 
prouoeannbus ,  ncc  pnnapah  iuo  dcnu- 
aiancibusai&iitur ,  inako  nvg^idcm  de 
MoaKUOCedioeiidMiividcCiinquoniam 
ndeiiidbtes  noncantum  aheno  ,  fcd  fuo 
eciam  nomiiie.  caafinn  agunc  liccmquc 
cxerccnt.;- 

^      .  QuidveiofiDomimssiiookprociuft- 

^       toce^.lcd  ab  aUo  rcfiauerir  qood  procura- 
tor  fuccubucnt  ac  dcrcriorem  calculum 
jrctulerit  j  ipreveroprociirator  non  pro- 
^       oocaric,  tcnebiturnc  adhuc  eiusnonunc- 
eftfinM  P<^<>canipc  oi  inceiefle  ?  Ncg;Midnm  id  • 
Jjgjjj^^ .  videtiiKRalRiidokValk^proptercaquod 
radami'     ^^"^       quapiam  ccrdoratus  eft ,  vl- 
M  niud^^^^  cercuMon  noa  debeac  :  acproinde, 
^^^.  aimafanAidonuooconftcr  procmato-  - 
^      xem  (uccubuine ,  id  kpcocacaturc  cidem  > 
.dominodfniinriarv  o^ps  iioacft»masi<' 
•  .1 


An  pro- 
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me  cum  iiihil  planc  intcrfit  a  quo  illud  rc- 
fciicat  dommus  i  a procuracorc nou  veso 
abaliQi. 

Vciam  qnod  niliilomimia  dcnnod^- 
cioipfiaa  procuracori$  necellaria  fic ,  qnl- 

rumuisexaJiodominus  intellexerit  pro- 
curacorcmluccubuiilei  re^  Autorno- 
ttet,BtKC4mrsmfi£iumy(iatm :  quoniam 
dcnunciaaoiAuMNieoloiam  perriucc  vc 
conftctdoniino  pracuracorem  luccubu- 
ille  ,  icd  criam  ipihm  procuratorcmap- 
pellare  lufiam  ob  cauiam  non  polle  >  quo 
ipfinlomiaitt  iteecpcUationcm  intCTpo- 
ncrc  queac  L^.  rJt^fftUt  Qj^ig^Catfi 
dominus  qdidcm  kiatprocuratorem  iu- 
um  (uccubuirtc ,  lcd  op  uetur  jiliiautap- 
pellaile  ,  auc  &ppcllacui:uma  (entcntia, 
pcoiKdasdKfidecacoffidam,atque ,  hac 
opimoi»dui^s,nonappeUct/  aequiili-- 
nmmccrtccfthoccalu  ad  intcrclTetcne- 
riprocuracoccm ,  vccuiimputaripodiCt 
«pted  Domsnaak  finifntia  non  appdia- 
rir.frdirnrcnriiiii  ica  iMdininwnti»nfi-> 

Deprocuratore  ad  vnum  duntaxat  a-      lOh  < 
dhimconftiturovcluriadaudiendamfcn-  Jnpro- 
tcntiam,conftat  faalc  intecomncsquod  (urMttt 
ap|}cUarc  non  poHit :  quandoquidcmce-  jdMMN ' 
flndamaclimitatum  habec  tnandacum:  40Hni 
aciine&  mandati.vt  Pauluslcribit,diligen-  ctnfiitH- 
tcrcuftodicndi  fiint :  namqui  eoscxccf-  tm  f«^4- 
rit,almd  quid  facete  inceliigicur.  /.  /./r./.  tur  4f- 
mMddt.  Et  hiftiniamis  Ir,  inquit ,  fmtxt-  ftimtt  ' 
^itm  mdHddtum  nan  debet  exitdatfMU  ' 
w<t«(/4ri§.  *.i.iffiMi«ii/».EtConftanrinus  • 
Im^cviiCiC tn LiuCJt  frtiUTMor.  Smai>> 
tem  mandatum  fulccperic ,  licec  maricus  ■ 
fit,  idiblunrexcqui  deber  psocurarioe- 
miffiiptcfcrip^rir.  HincredtcDdanfc»-.  • 
tunt>mandaTOmoipn^ftri^ffimidfciifc>- 
ris. 

Nechuicaileruoni  obIoquitur/1/^.^ 
ifr/nKws«r.vbiis,qttrilKn8eftpcocataioc 
adrcmmobilem  petendanklibc  eft  »  ad 
'  '■  *  a&ionc  iir  rcm  ,  didtur 
KkkJc  y,  '  pofie 
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poiTe  qaoqiic  adbionc  ad  cxhibcDdnindc 
cadem  rc  agcrc. 

Rcrpond.£ciIenimvitttantitm  i£tio, 
nemperei  vm<iicado  >  procoracorihmc 

dcmondarafiierit,  aqua  adionc  adioad 
exhibendiim  ditferr ,  quia  ramen adio  ad 
cxiiibcndmn  eft  rex  vuidicationis  prarpa- 
ratoriftek|iiecomperic ,  qoiiemadanis 
^U&i,i.iftMtmfsimhikt.  Idcir. 
co  Sc  hxc  adtio  procurarori  mandara  efle 
cenrcttir.  Cum  rcgula  vulgaris  Ur ,  quod 
cuJcoJKcdjiurautniandacuraliquid ,  vi- 
derieaquoqueeileconoef&«^  quibos 
illu  !  prius  explicari  &  eacpcdiri  non  po- 
tea  a/.  ^tmffiLUuiJt-fdeJuUtemML 

'  Mttdone  hon  afiuecfinir  L4.  z.f 
mLtit»4efn(iv4t,  Inqaait,quidaaiafle 

procuratcr  ad  legatum  petenaum,a6lio- 
ne  cx  tcftanieiuo  rc&c  quoqueagaepO' 
teft  intcrdido  dc  tabulis  exinb. 

Kc(pond.Hoc  eaim  idcicco6c » tfm 
ricucieswidkari  non  poceft ,  nifi  cxhi- 
bcatnr,ita  quoquc  dc  le^aro  pctendo  c6- 
XUrc  non  poteft>qua<n  ti  6c  ccllamcnti  ta- 
buke&cQdidltirkltibcannir » vtlbacur, 
.quantumcuiqucncrelidum.  Omnibus 
enimhcc  inrcrdi(f\umdatur,qui  aliquid 
inteftamcn/o  adlcnprum  liabcnt  ,  iiue 
.  fint  hcrcdesifmc  lcgataru  l.^.§.folaif.&  §. 
/t<j  ff.  detiik  txML  Cui  icaquc  mandacur 
a^ac  ccfiamcnco  dc  le^co  pecendo^ 
ilU  quoquc  in  confcqut  ininn  interdi- 
^tumjdctab.cxlubcndis  manoatum  cen- 
ietur  Mg.  d.L2.  t>tgtjl.  de  im  ifdiiL  Echoc 
cdqpiod  Autornofterfub  Bnem  thc(eos 
monct;  adductas  legcsloquide  rchusa- 
Aiii deman  bro  prqluppamiSj&udccaU' 
iis  iin&^uibubnon. 

"  tLMSOLVTIO  THEStS 
QMfrt^,  ... 

MIn6iem  i^.anmsprocuraroremad 
liccm,ab(que  irttemencacuratoris 
dareao»pofie,proidniedidiHn(imtiiift- 
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ne  TA||6:x  vbi^racio  ktuos  «ffisnota 

tttlL  * 

Qupd  fi  tamen  de  fadko  procurato-  * 
rem  iicisordinarit,acquc  pronocfidfb  9c ' 
iltcgitimo  procuffitore  fHromuiciatum 

fucrit ,  quxri  (b!ct  ,  anr^c  in  arratis  fa- 
uorera  id  ,  quod  a  procurarorc  huiul- 
modi  benecftgcftmnj  raium  haberidc- 
beacf 

EcvecifliniaaeqttiiEmaqtte  cft  (enccn-  > 
tia  iffirMantinm,  catus^ncio  efi^  qnodin ' 

roliusminoris  fauorem  Ht  reccptum  ac- 
quc  mtrodutkum ,  vcprocuiaccrcu;  dare 
noii  pofllcnc  fbnaHisconfiicikionepro-^ 
curacoris  Lcdacur  ipfc  ac  dccrimencum  ar ' 
hquod  iii  (ua  fubftandapaciacur  drg.  L  i.j, 
demmor.  promdc  fiprocurator  qucm  de 
faclodedic ,  caulamininoris  bencgcllc-, 
rit  >  mcrito  faciim  habebicur  quod^e- 
fiame^eqnodittfauotem  minocisin- 
crodu(flum  cft,in  odiumctusdctocqucar] 
i\XL.i2s.ff  deltgib. 

Quodmulcoraagisin  pupiliis  recipi- 
cfldum  eric ,  quoniam  cegalaricer  ouod  ^ 
actacts  intuiniac  finioae  conceflum  eftad- 

ulco ,  id  multomagis  in  pupillorecipien- 
ckim  crir ,  \t  in  quo  fortioriBilitct  racio. 
Lc  lajic  pupiiii  qruoquc  non  alia  de  cauia 
ocmtcaliflBe  BBoniKencttr  iiuiae  mdicio 
ibreacl^n«Dinetkigare.q^nefo^ 
ra{Tis,iudidi  imbccillirarc  lapfi ,  dainiM) 

Qttodfiicaqucex  concra^ ,  qucnL 
defado  ittCttncauccxnegodb  ,  quod 
geflerinc  ,  ccflabit  vtique  prohibicio» 
cedance  raoonc  6c  cauia  pffifaiNri»! 

nis. 

Alia ianeratio  eft  maiorum ,  pro quo-  I^M» 
rum  procnracote  (allb  atnue  iflegicime 
Conftituco  (encenrialatavaudanon  eft,  td 
quod  difcrtc  Impcratorcs  lanciunt  m  /. 
i4..  Codic.  de procmat.  vbi  ita  rclcribunt : 
Ijcetinprmcifio^dfii^ferjttm  debtdtm- 
^uiri  framrMtrk ,  MMisgniMm  negocum 
omdBtttm  ^  dbnunoliris  htbe»,  Cft- 
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naai  faEis  proc«acocinncniang»nec«Ii»  Qu.  fauorem  &  commoduui  uuiicaxe 

doiiiBoaerliclbloRnecpoaftelleici-  poflttdoniniis/ 
diciura,  Ecenim  multi  in  ea  Gmt  fcniemia» 

Qtu  II.     QuidvcrodicerKJiim,  fi  dominusgc-  qaodracificationedoiTrimaccedencenoa 

i»  f «4  (b per  Drocucacorein  lalium  raca  liabue-  umen  (^uod  gelbm  c(l,  ratum  (ic  i  quam 

«Mhr  lic?  Amemnc^qajr  vniicerSi  ptocwar  lencenaam  eoam  Aucori  noilco  pkiccre 

|9f«     coreiflofiiUbiaiitgeAartinfuiocenido-  vkleo. 

ySaifi    minieruntcaca/  Qupdncnimi  falfo  procuratore  gc- 

fdlf9pr0-     Diftingiiit  AntoT noftcr,vr,  pcndemc  ftnm.ratum  haben  poflcr ,  fcntcntiaiam 
iudicio  .  dcminus  pcffir  nuihcarei^cfta  traudibus lane  ampUliiraa  apcritc- 

pcr  falfum procuratorcm  ,  lic  ,  vc iprt&  «»  feneftca ;  nam  6.  fcntencia  hoc  ca& 

M^' profint&  noceanc»  ■  U  qnod  Ylpianus  valcrec ,  occafio  darctuc  domino  expc- 

ncfaipGtmt      0^  ^andi  6ncm  iudicii :  &  fi  rciicentia  pro 


mmo  TA-  lurisconfiiJmsapettci 


nf 


gefi.deiudit.  licer,  int-]nictis,  verumprocvf^ 
torem  m  iudicimn  rtn  dtdutere  vfrt^tmumeH, 
umen  ^  fititut  em  pmtKtmftUH     ,  tt- 


Htf§Mt  W 


(c  proftrrctutjcamratjhcatct :  li  contra 
ic,iu)n.  rati&:arec|,  quod  forec  ini()uum, 
acquiiniquiiati ,  malitiis  8c  dolis  olmi- 
andum  atLm  fiauk.  D^.itigimS' 

z*  \Acccdic  dcinccps  &  h;cc  cacio 
quddratflicatioficridcbeac»  rcaiffiacin- 
cegra,  &  cempocc  congmotqaoadosce- 
Icbrari  potcft ZitMMMh  D({^.  nk  mm 

buUri. 

ScdDoftlatam  (cnccntiam  adus  iudi- 
dalcs  neri  non  poflimt}  iam  enim  ftuGd 
iiincecgo  poft(aiitcntiamgeftaper  pro- 
cirracorcm  ^dfitm  laofican  non  pof* 
itmc 

In  indidis  feruanda  eft  xqualicas 
Lfltim.C$£t.dt/rMSiim&St.exfetif:  At- 

qui  arqualitas  non  ietuaretur ,  fi  valerer 


tutrityVii 

Rarioautcm  huius  haut  obfcutc  fi- 
gniiicacur  in  adducb.  L  j6.  hxc  ialicec, 
qaodnrihabicioiubrequens  retfoaalH^ 
taradinitiamaABsacquc  mandato^ui^ 

p.irctur.proat  t;cncrahtcrdc  ratihabuio- 
nc  couiliCtttiuucftMLjSir.  cadtcadiiM^ 

Pod  (cncentiam  vemlMam ,  f  d  qnod  a 
ptocuiatore  ceftimi  eft ,  raaficare 
Poceft  dcnnintts  in  lui  pr;ciudtdum,  ficvt 
ei  firnrcntiacoturafallum  procur.itorcm 

hu  noccac  :  non  vero  ratiHcare  potcll,  Atificatio  :  nam  fi  laca  clYct  fcncenria 

ouodgeftumeftjffauoremfi»  ,  itavc  contrafalfumprocuratocem  ,  noneflcc 

fentcnciapro  iaHo  procoiacofle  IaBi:fibi  mpctcftatcdusadoerftrii  hocobtinere, 

P^olu.  vtdominopratiudicarct  :  nt  in  poceftacd 

Priusi!!udexrracontroncrfi.uiipon-  donWni ,  proqoolatucft(eiircntia  ,  ellec 

cum  cft  m  f.  j.  §.  /.  Drgejl.  Rem nstdm habtre.  iioc  efticcrc  ratiiicando  vc  aduedario  fiio 

dilucid^  exprefium  cii  :  quandoquidcm  prxiudicarec. 

udCtafSMtiienco  itcmNrarioienfit » coIB^  •  -  Poftiemo  vbi  Mfus  procurator  inae* 

g^or  dc  infercur  quod  fimcencinm  }>ro-  niinr ,  hec  concrouerfii  dici  folencncc 

cunirorisfilfi  in  fiu praeiadicittmfstciHca-  potefteileindiciiiai  UUaLCaAcJt p9§' 

lepocuerKdonnnus.  uadt. 

QiKxi  ad  poftcrius» controaecfiim e*  Etgoncm  cft  in poteftate  hommit 

^idlianeft,annepoftleoteatttmtacam,  priuaci  per  racihabirionem  efficerc» 

yodiifiiMdpcocMtggegcihimeil».!»  vt  iudiGium  ^uod  naUom  eft  >  valeac 
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atqacjconfiflaft  dcmia%  advietfm»  faa 
^iiaefiaiiD  i  iiiilliini.(alieec  jpdicimn  di» 

Ex  hilcc  icaquc  fiindamcnris  Fachinc- 
us,  Saliceuun^  Fcrrariura  Mynlingerum 
dioMpK  e  veceabas  lecnciis  oondadic, 
DonuDumnonpotlelencentiam  pro&l» 
to  procurarare  latara  in  laum.oanioio- 
damrauHcare. 

ScdjC^uodhorumbona  pace  dixenm» 
ieaccnciacontranaiougc  vcrior  mihi  vi" 

.  4ienir,icqneitaLomnino  ftaniendam  oen* 

ifeo :  (ententiam  pro  falfo  procatatore 
htxm  rarificari  pollca  doiiiinoin  (iii  co- 
modiini  dcemolumcntum.  Vtauccm  lu 

ientiam,hjsmoaeorai)ganienm> 
'  -1.   In  Lfi.f.  dtmbe»  (bmic^rpianus 

.SifnmmMr  fiil^j^qiud  m  itiiuio  egerit 
ijuoddom.rmfffturstujnlulcat  ,  yiimid 

.tetro  ab  mitie  re&e  in  iudictum  dcduHitm, 

Rcipondec  quidcm  Fachineus  hanc 
Icgcin  f  {>•  adiem  id]iil>lacere ,  vquia  lo- 
quaturdciaoifiouionekpendente  iadicio 
»da;nonauccmde  ratificacioneiienienp 
tiam  dcHiiiduam  (ccura. 

Yerum  diuinaconacikiixc  reiponiio» 
&quaiaci]itace  addncicur  >  eadem  quo- 
qaneiicirur:  quinimovecbisipfiustex- 

ru9  aperte  rcK  llitur  :  gcneralicer  Hqui' 
dcmd:  Jiidirtincic  Vlpianus  loquiturde 
co,quodpo(l  hris  coutcilaQonemapro- 
cttcacorc  gcilum ,  dominus  racum  habe- 
at :  ac  promdc  .od  iencentiara  quoque , 
vr  qux  Sc  i^^la  liiis  conrcftationcm  fe- 
auauir  j  hociiccomroodan  omnuiode- 
(ec 

NoriflimipnEtereaiuriseft^qnod 
BflDficatio  mandacui  aequiparetur  &c  re- 

trorrahaturad  prmdpium  adhis  L  vltnu. 
C9^cjtdMdcedtH.iMi6J)i^tji.  deiudic.  Igi. 
tur  &  hoc  in  loco  racihciuo  douuui» 
nKuidacotpfiusoompanfaicnr»  Ar  pedn- 
dei)abebicur,acfiabinicio  fl^in  pcoco- 
rator  a  domiiio  plcnum  &  legitimum  ha- 
buiira  mandaturo  ;  rclpondct  Faciune- 
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uStpaediAamoraalam  in  prQpoftd-flBr 
fti»lociimn<»AabeBef(]uiates  non  ani» 

pliusfit  mtcqra  :  ifta  vcroregulaobrinc- 
a:  quando  ratiHcatio  ht  co  ccmpote«^Qp 
aCtus  celebranadiiuc  poceiL 

Sednscliacc  refponfioaddDfiMh  Bhm 
danteniani  efidic .  it  enam  .viiii'ifih 
tuncnecinjprariudiciurafiiam,  (ei»enti« 
am,  concra  procuracorero  latam ,  cadfica- 
repoilcc  ,  quia&  eocafiirespollecdici 
nonainplius  efie  integca :  qucxififeni 
cunc  racificado  valct  ,  retrotrahicur  Ac 
raandatui  compatacuc  •  cuf  non  ^  hq^ 
noilrocaiu.' 

3.  Accedjc  hi$  quod  pacs  adueria  ii-s 
1h  impDMie  d^eat ,  quod  laaiidanHD 
diligentuis  non  examinanerit  9c  exco* 
pcioocni  fidfi  pfocaBMMsaonobiQOD» 

jdt. 

*Nec  obfbc  quodregcnc  Faduneus, 
maioremeilc  colpam  m&  pcococatods» 
qoam  ocgligenciam  u)fiiisadoeifiicik 

ReQionil  Qofndoauidem  fieri  po^ 
tcft ,  vt  nulla  penitus  culpa  falCo  procaso» 
coaimpucasipi^Iic:  quid-enim  ii  is  )»> 
Jieac  niMuiaxnmldbnuno  infiiffirirmb 
•^nod  iple  procucator  fiiftirifns  efie  pur- 
tauic  /  .Deinde  vc  maxiroe  culpa  aliqua 
in  co  fit  falfi  procuracoris  ,  quod  vcrum 
.  acquc  leguimum  non  habcc  maxidatum  » 
eaAmeB  culpa  ipfi  procaiwoii  nooeee 
«lebet»  noii  v«n  dianiiio  «  6nicnci- 
am  ptoptoaBmorrlarMB.nMni  hahcn» 
tc. 

.4.  Q{iocien&  ^^iid  nuUuro  cft  ex 
defedu  coofenfiis  cancum»  lociens  il- 
hid ,  fiipeinententB  confiinfii»»etco  vali- 
6xmrd.Lfat.  C^dicMiSC,  Udc  (.  Jtjaibjiii' 
tio  ,d*K,  lur.  in fext.    Acqui  mandatum . 

tcocuratoiis  cx  ibla  depenfiet  donuni  vo- 
incae^pcoiiideiatificacioneeiDsoonii»< 
HilfflTiTyi 

5*    PoAiemo  hanc  &ncentiaiB  ctfe» 

coramunem  teftatur  lafbn  m  L  Liut.  14* 
C«dtf.  dtftMur.  £anderoquc  in  Caraera 

quoquc 
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qaoquclmpcrialircccptani  .KpixiiKLci-  li  cximuiatu  gciluin  clk ,  catiim  habc- 

iscunKrmaiamicribic  GMitm  i.obf^j.  rc. 

Neciue  rcfillunc  huic  fcntcntix  qu.c         At  quia  l\ic  falfus  procurAcor  a  rco 

procontr.iriaopinioncadducla  fucruni :  nullumhabet  mandatum,  nccipfius  no- 

ad  hi*c  cnim  ptimo  m  gcncrc  rclpon-  mine  procurator  gcflit  ncgocium  ,  non 

dco,fi  quidprob.ucnt  ac  concludcrcnt,  v.ilet quicquam  cius  ratilubitio  ad  pra- 

diccndumclfctjquod  ncc  tunc,  t]iundo  iuJic.induin.iClori.  Dcnique  »d  dcmum 

in pr.viudicinm domini  icndir ,  id  quod  approb.ucautrcprobarcpoilumubquod  * 

gcfturacll,  rarificacioquicquam  operari  noftro,nonquodalicnononii«iegcftum 

podli  :  quomam  rariones  addudia:  fin-  cft  ;  atqucinnoftrum  ,  nonmalicnum 

guix  arquc  vnuicrfa:  pcra:que  obtmc-  prxiudiciumvalcbicr.itiiicatio  4rg«wj.^/./. 

ant,  fiuc icntentia  conna  prccuratorcm  fin. 

Utaficfiacproprocuiatore.  Adpoftremum  quoque  non  eftdifti- 

DcindcjVtadfingubinlpcciercfpon-  ciUs  rclponllo:  luimvc  lUilicium  valcat, 

dearur  ,  quod  ad  primum  .irgnmenmm  5cnonlitclu/brium,rTpiiriinc  depcndct 

attinct;  nullam  ccrce  fir.iudcm  ,  nulium  avoluncatcacconfcnruparnum  ,  qu.-ui- 

dolum  hidt  dominus ,  fi  (cntentiam  con-  tumuis  priuatorum  ,  pr.T(crcim  fi  jiSbus 

tra  fe  lacam  non  rattficat  :  (cncenriam  ta!isfit,qui  conlenfu&  vouiiitatc  vcl  v- 

veropro  procuratoreprolatamratamha-  triusquclitiganris,vcl.iltcrutriusconftcti* 

bet; cum  qiusque  fibi  vigilare  dcbcar ,  vt  ciufinodi^ft procuratcri?;  ordmaricjqux 

cuias  in  arbitno  fic  bonum  approbarc,  confenfii  m  nu^fkorts ,  vcl  rci ,  tum  ipiius 

malum  reprobarc.  procuratoris  fuftinetur.  Et,fi  hoc  argu- 

Ad  lecundum  refpondeo,  id  quod  pri-  mcntum  efficacitcr  concludit ,  quxro, 

usfa£bimcft  ,  rarificari nollc  criam  eo  curvaleat  (cnTentia&iudicmm,quando 

tempore,  quoamplius  nerinonpoteft:  fiiiin  pr.riudicium  dominus  firntemiam 

cimi  ratihabitio  adpra:(ens  non  rcfcra-  contra  procuracorcm  laiam  approbat.' 

turfcdadprxtetiium  tempus  :  nec  hoc  Deniquciudicium  publfcum  cftAuthtri- 

opeccnir,vt  cx  eo  dcmum  temporc  adus  rrff f .priuatum  vcro  vtibtate. 
valcac ,  quo  rarihabirio  intcrponitur ,  lcd         Cxtcrum  ,  cum  ex  conftitunonc  £- 

vt  x^aiidus  fit  ab eo ftacim  ccmporc  ,  quo  lcdorali Duds  S.ix«nuc  ij.pATt.2.  Mulic- 

inirio  hStxisfanLfin  Codu.de  SC  Mdced.  resin  iudicio  ,  fiucipGcmctaiiosconue- 

Quaproptcr,cum,vtdiftum  eft  ,  rariha-  niant»fiucabaliisconueniantur,nilquic- 

birio  non  rcfi:ratur  ad  tempus  prxlcns  quam  fine  curatore  agcrc  pofiint ,  8c  vt 

Ced ad pr.Ttcritum,rpcCbri  non  dcbct,  v-  habcnt  vcrba  conftiTUtiotus,</<i^  \iri(vren 

trum  aChxs  nunctcmpore  interpofitar  ra-  fnnd  lun^frawen  olme  vnderfcheuit  dcs alters,  Qn.  1 1. 

uhabitionis ,  ficri  poUit ,  (cd vtrum  iucc  zjt  allen  retbtluhen  Protefen  obne  Vormun-  An fcemt- 

ficriporoencto  tcmporc ,  quo  micio  gc-  dernmchti  beftendtges  hundtlen  mogen  ,  du-  na  lure 

ftusillegirimcfiuc.  bium  nuUum  cft  ,  quin  ncc  ^tocvi- Saxonu» 

Ad  tertium  refpondeo,in  iudiciis  X-  ratorcm  ad  liccm   conftiiucrc  \  Ac-  ^tuper 

qualitatem  obleruandam  efte  ,  fi  par  fit  aut.  procurd- 
cadcmquerarioadloris&rei.non  veroli  Quodfiigitur  mulicr  nihilominus  fi-  rrt»,  afi 
Mxrinique  rario  fit  difpar.  Atqui  hoc  in  dc  curacorc  vci  manto  iuo  procuratcrcm  ordmat» 
loco  diucrfififima  ratio  cft  lirigantium:  adiudiaumordinant,quxrirolct,anncfi^^/?4/«f, 
cum  cnimprocur.itorfita(Q:orisatqucab  poftcaid,  quodprocuratorgc(Itt,pofth  rata  ha- 
ipfi}  mandatum  habcat ,  qiiantumuis  in-  tcm  contcftatam  raium  habcre  pollli,  fic  tere  pof 
iufficiens 4  eft pcues  ipfiiin  hocquod  ta-    yi  v^lca^  &  fiibfiibt  ?  fitf 

Llil       ■  Ncgai»- 
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€f4       ,     VeifMtM  I  s  L  DispvT  ATi'oVit  IX. 

NegandumhocvidetiirDanieb  Mot*  inprx(enti  negocio  contraiiam  nonir- 

lcro  i.Jtmtfir.xS.  peritur  Gncicum  Eledlorali  confHtutio- 

I.    QuiaconfticiitioElc^oralisvidu-  ne,vtcxiis  ,  (j^uxmoxdiccmur  ,  cuadec 

as&virgincsinoinnit>iisproceffi3».tadi-  taanifeftiflbiiiim. 

ciaxiia,  Hue  zhucc^  fincfiiie rcx,  fuic  cu-  '^.          conftinirio  E!ffl;pnitit 

raroremhilcfficadieragacpofleAlifene  Ittmmnlicrisfauoremcoitceniicne  iciE- 

pronunciat.  cctinopiaconfilii  circuuruenta  lacdatur: 

1.    Quia  quotiens  conicniusvelau-  proindc  ratio  nulla  cft  quae  prohibcat» 

choricaspro  folcmniuie ,  icttFormare-  quominuscuracorid>quod  permulieria 

«inirinirad  aliquemadnm»  tociesabini'  proairatorem  bene  eft  gcmim  >  raram 

cio  &  in  ip(b adu  cnmintemcnicenecef^  luBere  poiEc^ne  quod  in  faubrem  mulic- 

lum eft.necrubfequi eum  potcft  ,  aut  cx  rum  confiitutumcft  •  in  odiumipiarum 

iiicerualioadhiberi  iJutic«aido,fiquidcm  corc^ucacur. 

iadiinduumeftquicquicladjbleniiitacem  Noivobftat  huic  fentena^  geneiali^ 

«r^^,quiaformaeftindiuidua,acpro-  tatf flnftiintinnig  initiftindc 

pcerca  vbi adus  corruic  cx  defcdlu  fo lcn-  c^uoi^tuek efiicaacer  a muliere  fim  fioc 
juratis ,  non  potcft  poftca  confimiariex .  cmaioie :  rcipond.  Ha:c  enim  gcncra- 

latcruciuu  ipfius  iolemxiutis.  litas  reftringenda  eft  cx  ratione  conftitu- 

Atqui  conicnfiu  &  aucoricas ,  quam  tionis,ad  ca  qu^  nulc  fine  cucatoce  fimc 

vokconftitucbinicciiciitce ,  peconccad  «fta»vcinfiBiexipfo  DanJkfoUcrodoce- 

Iblrimiiiiffwr^fr»'*™*"'»^'^  ^  mnliyry  biT^ir.  Detiidecumicrquicurracihabitio 

gefti,quotiiani  ad  intcgrandam  leu  legiti-  cucatoris,  non  poteft  dici  procuraror  finc 

nundaoi  pecl*tum  muliecis^lioc  cft,lup-  cuXdKosc  conftlcutus  quandoqui^icm  ra- , 

plendamiUiusimbedUitacem&ftagpu-  uiiabidocetKotcahiinradiniciumadiM». 

acem  »  ^iicicdumailipfius  commo-  C\c  vt  tunc  ftarim  intenieiiille  cenfiianic , 

dum  &  non  criam  aiiatocis, yclalcerius»  lfa$.C.4iSCMacedon. 

rcquintur.  Sic  ncc  fccundum  MoUeriargnmcn- 

3.    Quicquid  nullum  cft  ,  quodque  tumfirmicercondudcre  vidctur  ,  quia 

cllcntulc  iuum  non  lubet ,  id  cauhabitio  maior  pcopofino  non  vidctur  admitten- 

nonconfinnac»vtcefticiirBifK^i»t#^  (k)«)ttsenimignoratcan6nfiimadpro-- 

finmwm^^fM  t$u  fmmif.  Arqui  a-  curacoris  conibrotiQiicni »  vc  cHcntiale 

^hisfinc  curatorc  a  mulicrc  gcftus  ,  cft  rcquifirumdcfiderari,vtquxmandatu  fi- 

nuUusabinitio,vtolb:nduntvcriMtcxtus  ac  Ufmi.dtfracm.  nundacum  veto  fo- 


fiipiarccitau:proindeillBmiacilttlNBO  lo  confeniirpcrfidatur  wjir.  I.  iiM^ 

confitnttcenonpoteft;  qauxm^a^ 

Verumcnimvcro,ctfiharcargumen-  tamcn  ratihabirionem  hic  pro 

taadmodumfint  Ipcciola  ,  mihi  tamen  mandatu  habcri  &  dcfcdum  confenfus 

contraria  opinio  (cmpcr  vifa  fmt  vcnor  fupplcrc  palamcftcxus,quaf  pauIoantca 

&  sequior  \  idque  propccc  hjcc  fiindar  fiiefuntaddiidajliecdceo^uiiquamfco- 

inema.  mianmdabiiac. 

I.   Qiija  regHkcftiuriscommenii»  liGnnf  adtemfiMetcvldeturpoftre* 

quod  ranliabirio in  omni  a£hi  retrocra-  mum,quiaquod dicitur,idqucdnullum 

liacur  ad  inmu  adus,fic  vt  tunc  conleoius  cft,fuaque  ellentialu  non  habcc,  pcr  raci- 

iwcfocnilfevideatnri^  Ciir  itdCMS'  kihirionemconfirroari  nonpoile  ,  hoc 

mki^t,  UMMtiiM^imMfim*  Ai^  nooptQccdiciaiii,  qu«cantumpropter 
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Di  PtoevRATftnM?^  Et  Ofpev^oRfiv»  TfiEsn  IV.  €^ 

(fcrcclam  confti^Tus nuUa  funt :  quando-  Cui  adftipulaiicur  Matth.  Wcicnbec: 

quidcm  h«c  proptcr  fupcruenieiucm  con/iL  u.  MMm.17.  furt.  u  Aji»>n.  Hcrmg. 

conlcnrumrca;ovaUdantur.GaiL/.«iy?r«.  dt j^^Umfor.  (4fit,  iS.  mtm  jj.  licoh  Mc- 

i).    .  SeJqii»ti<«i»cllvttumfeBqMiMi>fi  if"'»  • 

ia^ri)v-qtticl.uice  Saxonico  efficacicer  ogcre  ve-  (^^oif  auccin  pocro  >  vtmtn  ^ 

fwyf fwilinccoganrur vtriufque, 8c manti ,  &  cu-  xor  maricofiio adiones iuas  pcrfe  raan-  ^^■ff^ 

i§C4ci-  catoris coiiicn&iuadhibecc,  aaiuiHuac  dKCpoffic  iine  curacorisolicuiusaudio- ^^/j^^r^ 

l»4ima]isciitt€«nlMfiuaflcaiiihociBcm  Qcaceaccoiiiaifii:MvecoadidlpeciaUs^;^. 


^iwfffr  vidctor  prima  fronte  dicendura» 

quoJ  vtriufque  conlcnliis  &  authoritas 
<^  fnr^- jgjjpjj^  .  i  jque  ex  hoc  funda- 
mento  ,  quia  praehita  Eledoralisconfti- 
f*'^  cntio  vticar  non  patticnb  dtfiuiiAina 
VEL  (cd  particula  copulatiua  ET,  Ihrvf 
Ehdchen  vnnd  andem  Vermiinden  ,  Huius 
veropamcuUcnacuraetl ,  vc  couiungac, 
nonTetovtdtfiongaL  •* 

Scd  ^od  difiundiae  addufta  confti- 

cuciotiis  verbaincelligi  debeanc,ica  vc  flif- 
ficiacfi  idccrutrius  conlciiiu  ,  mariti  in- 


8iontt 
fuM 


Hf 


conftitnynndm  ficcuiacof/ 

£t  curacoreopQsad  hoc  tSk  te^>on-  fsfayfaf 

det  Mc  llcrus.  eurato^f 
■Atque  receptionem  haiic  clle  opi-moTuU- 
nionem  ceftacur  Kaudibarus  quod  pe-  rti 
tendot  ac  dandns  fic  pcius  vxorik-imgi- 
fkianicuracor  ,  vtdeinceps  huiusinter- 
uentu  &  authoritare  acccdente  ,  lis  vci 
caula  ab  vxore  marito  demandecur  ar- 
f^mjMttMmk.$i.  &        BtiL  &uttL 

£cr.itionem  hancadHiacicqaodmari- 

cusinrem  fiiamauclcr  elTcnonpofllt 


quam,  vel  curatorisprocuratorcm  con-  pn.  h  de  au^orit,  tut.  Ac  ip&  mulicrcs 
ftiaiaccondudic  DanielMolierus  &  cum   cum  lcgidmam  peribnam  (landi  in  iudi 


eoAntornoHei: 

Tametfienim  particula  ET  fiu  natnF 
aficcopnladua  acque  diuerfa  coniunge- 
ce,non difiun^e (oleac, drg, L )6.  %.nAil 
dt  l^dt»  i.  L  ifx.  d€  verk.  figupctL,  qiua 
cnnenincenbm  difim^endipoceflacctn 
haSxiLfgptitAss  dtVerh.  fiffiific.  idco 
&  hoc  locc  potius  fic  eft  acdpienda  vt 
difiuii!^at,quam'vcconiungac,idquc  pcQ- 
pcer  xubiicam  coHfiu.  fe^.  16.  ohik  vtr- 
^iilitigung  inteccwion »  iiftr  cenanci&. 


do  nbn  faabeant :  noUaniqtteaAumla 

iudvd.0,  velextra  fine  curaroris  auchon- 
tateexpcdirc  valeant  d  confttt.ij.&iS.pdtrt. 
X,  N^c  procuracorem  abique  curacore 
reAe  conltiraunt ,  exemplo  mlnorum* 

qui ,  vcipnpcrfeadUnganduminidonei 
&inh.ibilcs  funi  l i.C  (jNilegit.ffand.  ita  8c 
procuracorem  Ime  curacore  ordinare 
prohibentur  L  ncque  L  tum  f  mitm  14..QJU 
fntartuttr. 

Cfleieramfianitierprr  ieie  coiam  iuk 


don  dir  -^eiher  99tMt  tmt  xjuhun  jbm  dice,  madco  caulam  commilent  ,  opus 

Ebelickenoder  andem  bierzM  trhettuen Vor-  non  cflccuratorisauthoritatcrede  pro- 

mtttndtn  fffcbebe»  &c  in  qua  apene  ma-  nunciant,quiaauchoruasac  poceflas  iu- 

licua  9c  aatli»  maUetis  difiandincad  jdidocam  plns  aat  fiocitantnndemope- 


.Db%mones » jiitetcefltonesA  cenan- 

.dationes raulienim  requinmtur.  Atxjue 
ita  quoque  anno  yi.  mcnfe  Dccembd 
^  Scabinis  Lipienfibus  cel^nruinfuinc 
iden|Moileni>.teibsiiEi  * 


nii&valere  debet ,  quam  cuia-- 
toris  authoricacAc^ 
pocefiaa. 
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tfCt  procuratores  iti  iwdicio  :  i<k|ue  dn*' 

JLESOIVTW  TBESIS  bium  non  habct  :  nm vcrc  minorcs  15« 

<ium4U.  annis  non  habcnr  Icgiamam  perfonam  ^ 

Aandiin  iadido     d^^.  C«£(.  ^ /tj/r»- 

fMJL        Oftqiitfn  AiiCor.nofter  oflcndit ,  qfli  mm  ptrfin.    iMrfrf»  X.  de  curdtor.  Nec 

1  n.im  procurntorcs  ccnftirucre  pof-  fuorum  ipforummet  poflunt  clTe  lcgiti- 

^  dm  vd  non  pollint ,  nunc  demontlrare  mi  ?x  idonei  defcn(brcs  Ij.  Digt^'  de  rek 

pcrcic  q^uuum  pf OGoracoces  conAuui  MUivr.  tud.  pofiid.  £^0  miiMMgs.aj»  an- 

poffintmnon  tidltiicf*  -aifiJKMi  pollaat  dfe  fCDannaes.«d  li- 

.Qtt.14.      QoQCtrcstaeMinorc  15.  annis  ini.  cem.. 

Artmi'    tio  quxrit,vtrum  hic  ad  litcm.&.Uldid*       4-    Qui  ipfi  non  poflunt  fiu  nego--  - 

Mtresi;.  umprocuracor  dari  qucac^  tiare^e  adiiuiuftcare  acpcociuaK  •  ilii 

4iaiu       Deq^Lu  quaEftioae.£c  qmboOam  fta-  .  iioiidebenr.adaliontni  negodoniBk  ai'  * 

f9/iat   cuendumvideniri.Kiinaiiem -25.  annia».  nmiiilranonemadmiid,  4r^.§.  «Miflw-- 

ddlttem  ctfi  extraiudicium  procurator  idoneus  ior.  l.  de  excufit.  tut.  Atqui  mijiorcs  zj^.. 

pt»c$tr4-  eJlcpoflit;  odiudicium  taraen illum d.iri  annis  non  polliuu  fua  ncgocia  propna 

tcres  <<^-^ocura(ou:mnonpofle«|iisargumenm.  »dauniAxiieLi.Dt^i^,d*nuiwufrim.i  dt- 

/HtMifr  modi  mamlk  Ergo  noadebentadalionni' 
u  Vnmoemm  hLsk  pmi*1)^,de-  negodomm.  admiiMftrariniicm  admit- 

frocurator.   VloianusapcTte  fcribit  ^  Ali-  ti.. 

ntr  25.  inintt fi dejenfor  txtJlAt,  ex  qtubm  cau-       5.    Acccdictextus'  iuris  PontiBcii  Zr- 
fsmmttfftmreptui j>otcsl ,  deftnfirUtntm.  percifEmus  m  c^.  jm^eiurMktenrj.  §.  t, 

ume9c.  d^finmA  mfm.  vbi  Booi£Kius  o^a- 

2.    In  L exigendi  n.  Codk.  dt  frocitrdti  uuspontifex  niaximus  i  n  hac  vcrba  fcn- 

AlexandcrlmperatorFrontoni  refcribit:  hxx. '.  Licet  auttm  quis  poff  decimum  feptt" 

Exigendi  kfiUo  tuo  KMiddti »  qui fe  dtfenfitni  mttm  aMUum  froiurator  ad  tiegocta  licita  de-  • 

,  WMa^erelMt  dn^^rgtme.  necefittM  nonfu-  putetmr,tuliiu^dnimen,ntfi  tndiot  ij.  aium* 

ittMqttoddeftndtttjfUit.fiutitbtrtwJiueex.  fiterit,deput»rinequil>it. 
tranetufit^firjcwatidjtupo.efi  ,  f^iTfdjticrte       6.    Quiconqae  habeni-  bcneficium 

tointrtfrodtftnfiont  praftita  y  &aiiaptocul  rcflitucionis  in  intcgrum  ,  iHi  non  iunt 

tbAh^finuthnefubitQs,  dutquedfilim  et-  idondpvocnTatores ,  quia  iudiciuro  red-  • 

kmtfifitro^MBimmftitmMmii^tBr^dt»  def«ue.^aibHum  reintttiooe.  fllocaim* 

Uumdtitimi  prohatt  non  cogitur ;  fitnt  quod  Acqui  minores  25.  annis ,  ctiam^octl^  - 

HeccUim tegitimaiM  atatem  fifmsnm  complt-  Tatono  nominecondcmnati,habcnt  be- 

mt,obbocquidemdtptlitrta  procurationu  of-  neftcium  reititutiooisinintegrum.  £reo 

*  fim^mu iiiie£\iaiLtiiii^ep9tm.\  Atvero ■  nonpoflbnttfleidond ptocuncoies  m. 

-  liod^lcgjtima.;ecasfignificataiistem<  iudicio. 
2j.  annonim,cum  inin  dubiofrcqaen-         AHatnptioproKirur  quia  minorzy.-. 

ciusillavcrbaacdpi  foleanc/./ii.C«i!r(.  de  annis  propno  m  ncgocio  circumuenttis, , 

'  tk^vetiittm  4tat^  Igiturofaaetateih  25.  acWrushabcrrcftitucioncminmccgrum 
annorum  nondum  completam-j  poce(l.'  IviJlh^d^f^iiAtflp^ 

aliqui&.iufte.ah  offido^ptocuiaions  de--  cunxprccuratorio  nomine  c6demnacii5» . 

£elli. .  Irrfii";  cft ,  intclligitur  in  proprionegodo  t 

3..  Qiu  non  lubent  lejziaroam  pec-  &pcopnacauia  Ixius:  quoniam jpcrlitis  > 

ftnatgifandiaiJiidido'».  imnoPEodiuitc  conKinnaiklitieiitincfk 
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Db  FaocTiiATaiii.  ir  ^iviNsoKtB.  Tinsis  Y.'- 

i|«e^fficicur  ikmiinw  Mm  8c  caufae  leg.  nom  requiritnr  «d  negMkmm  »  fitie 

2:2.cum feq.Cod.de pToettrgtJ.4.%.iinal Digtft,  cxrraiudicialcm  procuratotem  ,  cumcc- 

df  tipfeiUt.  Igicur  procuratono  nonune  um  puer poUic  calis  procurator  elle  L  i.  $. 

GtroaaiiieQCu&^&ijuus  celtiQiicur^n inc^  i6JiigeftJetitm^^L  7.  ^^J)^(^JcH^if. 


Czcexuni  alij  cum  ,  qui  annum  dc-  3.  Confirnuc  quoque  hanc  eandcm 

dmum  feptimmn  complcuerit ,  ftatu-  narrrauTi  rentcnriam  hoc  argumcntum, 

um  idoneuni  procuraiorau  clle  ad  U-  quod  m  quii>uicunquc  cal^ibus  Hc  cauUs 

SBB»;^  qua:  opuiio^odaa  imU  fcadi^  «unaces  gsndoii  EwM&i»  itfii^^ 

miitnt,  mkqfKmdSoiugifBiam  robo^  iauitegiEam ,  in  illis  poifint  efle  kksMi 

Otur.  f  tOcuTatorcs  Lif.ffideprocurater.  Atqui 

Nam  primo  quicunque  poftulare  poC-  minoces  procucacores  non  rcitituuucur. 

lunciniurejboccftve;iMuuii>  yelalcerius  in  integrum  quoniam  aiias  ipii  |K>cias 

defideduBidipiuleiim-,  out  iiirisdtftiom-  maieses-t  qnonnn  negocia  adminiftnnt 

fMrceilvfiroponere  aucalceriusdedderio  reflirucrcncur /irf.i/.^|i^.iiSMMf.  £&-• 

Conicadicere,iili  poiTuiKeciam ,  ^cquidc  go  minores  f"flitrttflridcmiii  [ffmilll— 

moko  magis  >  uiiudiop  procuracoces  ci^  coces. 

ik.cttmpufr(ii;eiconuiiumooofeffione,  NihilobAanteeriffiBxluacicBten^- 

imAsliKefqipampEOcncacoremagereJU-  tiaeargumena  {tiperios  addoAs»  i]Uod 

qui  is,  qui  compleuit  annum  decimum  enim  ad  leg.  //.  Digeft,  de  procuratmbtu.- 

feptimum  &  annum  dccimum  cxiauum  relpondemr,  iliamioqui  non  deprocu- 

attigii,poceft poihilace Li.S.2.ff. de peftu-  lacore ,  icd de  dcfenfbce.  Dc  dcKnTore 

•Bwttk  Zi^piaemnotericquoquem  venuneft  >  quodncm debeatoflenuoor 

cioprocuratoreflL'  if.annis,quoniamcum'ficfiDeinuM]ato»- 

21.  Qutaincer iuftas  caufas ,  ex  quihus  habebit  beneHdum  reflitucionis  in  inte- 

minoc  jumis  z;.  manumiccere  poceft ,  ffuiaLjs.ff,demitm.  adeoqoe  iudicium^ 

eobantlbec  nometatar  ,  fi  qoirKniam  icddetiirambriam. AtoHMMJi^  ■ 

procuratoris  hahcudi  cauia  manumiie-  |MX)aicatt>reqmnon'eftiinemandaco,&: 

rir  ,  nummocio  rcruns  nonftr  minor  dc-  ideobeQefictum  ccftiiuaoilisiudiet  dii*'- 

ccm  tfc  lcptem  anms  !-So.ff.  devumim.  vin-  leg.2f. 

diQ.^.mft*  h  qmbm  ex  fauj.  rtumum.  non  li-  Dcindc  podco  eo ,  quod  dt&.  leg.  ji.  dt 

«ir..  Et  lioetqaidam  refpondeanr,  iUos  peocnsaKwe  loquacnr-,  (enttntiam  t»-- 

-tcxtus^naUigendoseile  de  pccicaxarore  men  noftram  confiniMbn  ,  noninfir- 

•  ad  negocia  exrraiudiaalia  :  id  tamcn  pri-  mabit.    Dicitnr  cnim ,  cx  quibus  OLufis 

moilli  Honprobanc  Demdc^upbci  ar-  minorreiltcuaQncmmmccgrum  habcc»- 

gumenioreiyianiutJhainaeBimagitur'  inillb  nonfpllcjdoaenm.etfef(ocutBr- 

Hnfiii»iocislie.feKOo  iisiiuuiiMMiiiiin,  ad  lOBm- 

iioc,vtfiarprocrMittMriiam  vero  ad  ncgo-  Atqui  minor  procnrator  Tegtdaritcr 

aaextraiudicialianon  eftopus  vt  procu-  non  potcft  relhrui  m  nucgrum  propter 

raror  monumictacur ,  cum  iccuas  cd.ub  maudacum,quo<iiubet/.  2}.ff.^dettuiMr» 

pofTic  eiTe  ptocnomc  negoekmnn  kg.  Ergorouior ai-.ennis nony wfffteflewk»- 

'  ^'^'''^tft^deii^^uSikg.  j.^^^filkiLDt-  ncus procusacor. 

ggftsdenmeir.  Dcinde  requiriturvrletaHs  Non  obftar  etiam  fecundum  argu- 

-|ff«cumoris  habendigratiamanumiilus  mcntum.*nam  loqmtar&  ilia/«A;  12.  Ced,  - 

•-mn  fn  nTOnorfe^tcndcamannis:  Athoc  i^/rMifr4ir.dcdcfenlbre  tnon dcprocuia-  - 
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^ore,  idque  manifeftum  efl  tum  ex  verfic.  pr^tmm  ratum  efe ,  qn^mflMtmMfKtkf' 
Autqu0ddefenderetpmtt\xmctaxciCXCO»  tudtdumpro^redererjtr. 


quod  in  eadem  lege  codcs,  &tamGOiip 
Kuucrfilias  appellacur  defenlbr. 

Non  obftanribus  verbisiftisaprocu- 
ratons  officio :  nam  dcfenlor  gcnci.il!  ap- 
pcliadoncprocuratorquaudoque  appcl- 
laniCr  PczcoealegitiinaaetasiniUalcge 
^duodectma  noniigDificat  jraqpSWinno- 
«amTigMin  quinque  ,  fed  arnorum  fe- 
pceadecimi  ctfi  cnim  rcgulariicr  m  lurc 
noibro  kgidma  x-cas  fit  annorum  vi^d 
'^iiinqoci  tamen  prodiiiaffiiCHe&bwdi 
vari^  in  iure  accipitur  ,  iu  vt  aliquando 
quatuordccitr.  aniuis  (i'?aifkcf,  vt  cum 
de  £cacc  ad  concrahcndum  matrimom- 
V;  tfb  lcsitima  quxrirar  Ls^m&i.l^gi/Ut 
L  t.  Digefi. decottdia  Mfitt.  Sic i^ 
gitur  eriam  hoc  !oco  lcgiriraa  arras  pro 
maccru  lubiettaligniricatqtatcmicpien- 
dcdm  annomm,  qua-  a-us  didtui  modc- 
Tfjilhl!  procedciiduminpidilicuni  iu  %>m» 
fJlepojiuUmd.  ■■•V 
Ad  tertii  argumcnti  alTumprionem 
refpondetur  duphciccr ,  pruno  minorem 


'  Ad  quarcum  relpondcmus  ,  prim^ 
maiorem  non  e(Ie  pcrperuam ,  led  Iblum 
procedece  in  tutda&ctura  pupiUonimtt 
aduhorum  :  ita  vt  quibus  ncgoria  pro- 
pna  non  committunmr  ,ilh  nonadmic» 
raniur  ad  aliorum  curam  aut  tutelant, 
qutt  tnccreft  Reipubltoae  tntekm  pupd- 
ioruiii  non  negligi,  at  fi  quis  maior  eum 
prsficiat  (Iiis  ncgoriis  ,  qui  per  xrarem 
aut  aham  quamcunque  rationem  nego- 
da  (oa  adminifkarcnon  pocsftiis  fibi  de- 
bct  imputateeuruteHinegbdiifeisp»* 
poiucrit  dia.  leg.  2$.  Digtft.4*wmirtlm.^c» 
cund6  rcfpondecur  ad  ailamprionem, 
eam  de  iliis  mmonbus ,  qui  annum  dec^. 
mnmiqwimnm  compleuenim»  n^m^ 
doexdUSF^.  uS.  2.  verJtc.fdmmkMUm 
ktmetMtm^f^hUMi,  xi^ti^ 

.  Adqointam  rcfpDndcmus,<siM9{i^6k 
re  canonico  rcpellatur iudicio  qui  non- 
dum  complcueric  ieptcndodm  annos;* 
itts  lamen  dude  Jioc  in  loco  merito  a 


viginriquinqueannis  non fo^  in.nro-  ^praefarcndum  cftc:tum  qnod  hic  vcrfe- 


pria  cauia  Aate  in  iudido,atque  ia  elTc 
accipicndum  tot.  titul.  Cod.qta legit.perfon. 
At  vero  in ahcna  caula  pollc  minorem  in 
iudido  ftare :  diueriicads  huius  radoncm 
•lianc  efie»  quod  minor  in  propria  cauia 
ftans  in  iudicio  poflcc  kedi&drcumne- 
niri:atinalienacau(a  non  itcm.  Si  qua; 


murnoninrpiritualibus.fed  in  feculari- 
bus :  tiim  ctiam  quod  in  ipio  cjpite  quinr§ 
abiui.dcftacuacur,illumdemum,  qui  le- 
ptendedmamKMi compleaetk»  adne- 
gocia  mriiivtiaalia  ^roonwircm  adi* 
mitri. 

Ad  fexmmrefpondetur,neeandodus 


emm  la:fio  hic  condngcrct,canon ad  im-  airumptioncm  cx  leg.  tj.  Dtgeft.  de  miuor, 
aoCBmilUadnuuoKiiiitcaiascaiifimiUc  quodauccmadprobacionemaicinct,re- 
«gicpenineFet.  ^ondco»paftJiiem  «MilcllMam  fubcih- 

Deindc  refpondcri  potcft,  minorem  caccquidciniurisprocuracorcroeffiado- 
^non  habere  legidmam  perfbnam  ftandi  minum  liris,  ipfum  vcro  principalan  ve- 
intadicionnondumcomplevencaunum  cicace  ipia  mlpc^bi ,  dominum  dle ,  vt 

i-  ^  qnem  omne  cmohimflntam  &  d». 
mniim  lids  redcac ,  Dondlas  it,  ftmm. 
li.pdpn.f^i.  Ac  promdc  minercm  da- 
mnacura  procuracono  nomine ,  reucra 
non  iuo,  (ed  ahcno  nomine  condcmnak 
tamdles«iq^ideo»fivlblafiocKientCBi- 


dcdmu  (epcimu  acqUtaiocelligendam 
(e  totum  illum  citulum^aidiif.  fwilwir  ptt' 
fifi,  Habcrc  autem  legirimam  pei^nam 
Hftandi-eciara  in  cauGi  propria  in  iudido, 
•cx  d^  kt.J.  i.Jj>igeJi.  depitfiuLmd.\bilU' 
rifiMifiutas 
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niTtt^asJtia ,  eanon  ad  ipdim  minorcm  li-pocdl  iurispenco ,  Ci  in  empQohedo- 

(ptdeclcdad  principalcin,ad  qucm  dixi-  mus  vel  fi.mdi  fuent  larlus,cum  ea.quq  fk- 

.  mus  oinne  lids  conunodum  &  in  com.  dh  funcprudentidimos  quoiquc  i^pifli- 

mddom  redundare.  me  fidlanc  leg.  i.ff.  ie  lur.  &  f4ii.igH9r.C4^.i. 

QHj*^     Dc  ninoie  viginri  qoinque  annis  lar  ieci^itMfixt.tmrXlMuirtt&fdti^mr. 

An  mi-  risperito ,  nuxime  fi  in  iurc  dignitatc  ve-  Nam  licci:  olim  de  agro  cmendo  &  filia 

Iutidocl:or.irusfitcoM(ccuca5ant  ad  litcs  elocandaconfultifuenntiurisperirijqua- 

w?««l*»procuiacor  fu  fadus,quw:itur  aiuic  li  la:-  fi  ommum  rcrum  habereniur  iapientcs, 

^M^Mf  nisfncrit,gaudearb<»eficbieititurioius  qma  raris  citdli»  ^(cipliiutm  ex  medu 

Tf/litM-  inint^imn^Quxquxiliovaldediflicilis  pkiloibphu  hauricbant  ,  hodie  tamen 

ticneiH  &r intricata  cft  :  funtcnim quidamhaat  vttxperientiadocct,  maiorparsiurispe- 

wegriif  poftremx eruditionis  6c  fema?  lCci,quib.  ritorum non bcnc dc  iiis  rebus  confulc- 

affirmaduam  tucri  placet ;  quorum  argu.  retur. 

menca  fideliter  feoafebo ,  fcqiiidnam  4,  Ittit.cU^&diKnffimJlkan' 

fianiendum  (it  drcs  hanc  qittftionem'  derlmperatotdocet,etiamnquisdilig6s 

fiibijciam.  patcrfam.  fit  adibuspublicisitalcindu- 

Prunoabfirtdum  &  iniquum  cft>  peri-  Ihium  probaucrit ,  vt  lapiumeum  per  x- 

fiiminii^deccriori»  elle  eondiriontsqnS  mtemTnifimile  ircmfit  i  fi  nmen  ca«& 

impcritom :  fiquidem, Venuleior  ICto  te-  coe^nita  ciraimuentos  d^ichendatur  » * 

ile,ftulnis  no  dcbct  cllc  mclioris  coditio-  rcllituendum  efTc . 

nis^iapicnsacpcritus:  Atquijftantehac  Ex  his  proindciuns  fimdamentis  di- 

fcntcntia ,  quod  peritus iuris  hciiis  &  cir-  ccndum  videiur  lurispcritiflimum  ,  au- 

camnentasnoniiabcatbenefieiumtefti-  noremif.annisinintcgrumreftttui. 

tntionis,  dcteriotisefleceomlitioirisim>  Scd  plurimicamcn  cxcellenrifnmilu- 

peritoiuris,  vtctriinintegnimrcftiturio  ri/confulii  huic  opinioni  contradicunt , 

conccdatur  :  proindepctitoquoqucim-  &iurispcntumminorcm  25.  annis,aeta- 

beciliitace  iudici}  iapio  9c  cifcumuento  tis  iudicio  lap(um  non  refticoi  conce»> 

liiccarreAdumeft.  dunr.fundamencaverft,  quUsusinninm* 

1.  Deindequodminonperitononfit  turhjcclutit. 

dcneganda rcftirurio  in inrcgrum,proba-  1.  Cum  fc la-fum  f.xilitate  fiiaiurispc- 

xc  videiur  tcxtus  m  L 1.      minor.2j.annti,  ritus  minor  z^.annis  ailcgat ,  quall  turpi- 

vbiVlpiamisloquedodeprstoreinqttic:  tndincm  (uam  iaterividetor:iuri8  cnim 

SffMU  vunmhmi%MKitmM9p€i»fe\li(.t'  pnidaucmignotantialabicurpeeft. 

ri.  S^m  pofi  hocrempus  (onipieri  vuilemvt  2.  CclIaiKerationchcne(icij,ceflat& 

-     goremcanjiaty&tdeohtdieiabdncifftiedta-  bcnciicmm  :  Atqui  rano  reftitutionis 

temMd9lef.etttet  atrMttmmauxjlitnpaMr,  conccdends  >  faciiicas  &  ignoranda  tc- 

HK  dnte  rei fkt  niiiwMfirMnMem  dciipitait,  cum  eft  ,  quar  minoKm  natem  fJerum- 

^iUMis lene rem fHam^ereiitii:V ndc  rclucct,  quc  (blct comicari  /.  /.  Digefi.  de  miner.  L 1, 

«juod  ctfi  nimor  rem  iiiam  bcnc  gcrat,ad-  ^  i.c.de  in  intej^m  reftit.  mtnor.c^ux  ratiO 

Jiuc  tam^n  iure  imnont>  cent  catu  r ,  & ,  h-  m  mmore  lunsperico  ceUarc  videcur.  Nft 

cetindidbifis ,  piudens,  lagax  &  perims  &|^rofeiEofiiaabosnniignonwtigcwi»- 

fiiettt,  remediotamen  rcftiturionis  vta-  fiinone enm exdndit L fr^^uu.(H£it 

tur.Qupcirca  eriam  minor  iurispcritiK,  mime.  patrim. 

inudicij  imbecilhtatc  lapfus  <it,bcnchcio  Cum  enim  iurispnidentia  fit  diuma- 

in  integrum  rcftitudonis  g^udcbit.  rum  aiq^  humananun  rcnun  nodtia >  iur> 

'    IafiipcniiiIlapeoituscul(>ainipu»F  ftiatquciBinftifi1niria>    iafail Vlpift- 
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nus in Lfo  ^.mruprud.f(!eiupt  &  turt  qiu       Primum  cnim  arguracntum  ipfemct  . 
frontc,quiomuiuinreriiiu  uoutum  pio-  Sarmicutuslubricum&tiiatqiinhrmum 
fitetur,  rci  a  fc  geib;potcntiinpentiam  ignoicit:  nam  ccrtifTimum  cft,quoder- 
allegare?  cuiconi^ruicquoclicribitPom-  rorvelculpam homineeru<iito,prutlcn- 
pomus in  /.  i.  S.poji Imi^umrut  Mutm.ff.de  tc  ac  (apicntc  maior  lit  &c  maiorcrn  me- 
ougmeturif.  Turpj  circ  patricio  &  nobili  rcacur  rcprchcnllonem ,  quam  in  humi- 
&  caulas  oiantt,  lUb  lu quo  ver(atur,igno-   ne  indodo ,  llulto  &C  imprudciite :  vndc 
rare.  Cui  addi  potcft  tcxtus  in  Ug.  fi^uit  nobih  &  dodorigirpc  cit  mra  ignorarc : 
exar*enrjTiu.  §.  pTMoTatt.  D:j^eJI.  de  ederuL  at  ilhierato  ita  turpis  non  eft  iuris  legum- 
in  vcrbis  :  Quod eiMtn  ipfe  tnjlruitut  ejfepo-   que  ignor.mtix    Hinc  etiam  omncs  ia- 
teil  tnjhumeitto  fut  pTofcJiumis  ,  &  abjsa-   picnrt  s  uidicarunt  longe  grauius  cflc  dc- 
dum  efl ,  cum  tpfein  es fit  CMtfn ,  vt  edtrede-  lidium  a  viro  honorato  &  m  digmtatis  ar- 
beat ,  tpfum  pettre  vt  edatureL  Eodcmquc   hquo  gradu  contbtuto  admiflum ,  quam 
pcrtinerc  vidctur  textus  in  L    Digejt.de  li  ab  hominc  vdions  conditionis  idcm 
ittrit  &  faih  tgnortnt.  invcrbis  veJfua-pru-   fuerit  perpctratum. 
denri.i tnjiruilus fit ,  ex  quibus  infcrcur,mi-       Ad  rehqvu  argumenta  facihmc  rclpo- 
nQscmjurisdoclorcm ,  vci  prokllbrcm,  dcri  poreft  cxdilliniiionc  modo  propofi- 
(e  circumlcriptum  allegantcm ,  a  reftitu-  ca :  nam  loquuntur  de  iis  quae  fach  lunc, 
tionjs  aaxUio  rcpellcndum:  ilquidcm  mi-  non  ctiam  dc  lis  qua-  iuris  limt,&  in  qui- 
nor  in  pctcnda  rcftitutionc  ailcgans  vcl   bus  minores  fuam  profitcntur  pcntiam 
detcgcnsturpitudinemluam,  non  audi-  acque  indufttiam.   Proindc  hcct  mmo- 
tur.;hicaurcmmanifclbirimeallcgat  lur-  rcs  ncgotiorum  corundemquc  admini- 
pitudincm  fuam  quiiuriipcritus  ignoran-  ftratiomsperitillimi  lmt,tamcn  quoniam 
tiam  iuris  allcgat.  pccentes  lc  rcftitui,  nuUam  fuam  ailegant 

Ego  circa propofitam  qua.'ftioncm  di-  turpitudinem,  vt qui  (uara  pcntiam  pnus 
ftinguendum  puto  intcr  ca  ,  qu;E  iuris  nonita  pubUcc  profefll  fucrint,  idcirco 
funt,  &  qU3E  funt  fiicii ,  vt  in  iis ,  qua:  fiu-  rcftiturio  ipfis  non  denegatur :  (ccuilcie 
6ti  funt,  etiam  iurifperitus  minor  viginti  res  habct  in  minorc  iurispcnto,  dotlo- 
quinqucinnisrclluuipoflrit  inintcgrum:  re,  profcflbtc  &  caufidico,  vtoftenluna 
in  illis  vcro ,  qua:  funt  iuris ,  reftitui  ne-  fuiu 
qucat. 

,RArio  autem  huius  diftin£tionis  eui-        RJJ^OIFTIO   TH  ESI S 
dens  eft ,  quoniam  iurifpcritus  in  us  qua:  SEX  T ^ 

(udifunt,faalitatcm  fuam  &  ignoranri- 

am  alicgans ,  leque  cacircumvencum  8c  T  LUs  porro ,  qui-procuradonem  fiiici-  xirrr4  JL. 
capcum  prxtcndens  ,  non  allegat  vllam  X  pcrc  prohibcncur,  annumcrari  quoq; 
turpitudincm ,  cum  in  co>  quiafliiduam  (blet  facmina  :  fic  enim  exprcfle  (cribic 
iuriiprudcntia:  opcram  nauat ,  rcrum  ac  Paulus  in  L  S4-  Digtjl.  de procttrMtor.  focmi- 
iiegotiormnimpcritiafitexcu(abihs:atin  nas  idoncas  procuratores  &dcfcnfbrcs 
iisqua;  luris  iunt,  quoniam  iuri(^eritus  cfle  nonpoite.  EtlmperatocDioclctian. 
pcnciam  fiiam  &  induftriam  prontetur,  &  Maximin.  in  L  iS*  Cod.de procttratorMie' 
non  potcftimbedllicacem  ac  impericiam  nam ,  inquiunt  yfufctpere  defenfionem  virile 
all  egar c  atq;  fi;  tanquam  exindc  Ixfura  in  riZ  offiaum  &  vltra  fexum  muliebrem  ejfecon- 
iutegrura  rcftituipoftidare.  fiat : filto  itaque  tuo ,  fi  puptUm  eH  ,  tutorem 

-  Huic  fentenciae  iam  non  aduer^tur,  peteAA  quod  Imperatorcs  Seucrus  Sc  An- 
qu^  pro  priori  qpinione  fuerunt  addu^  toninus  in  Ug.i-  eodem  tituL  exprcflc  quo- 

quc  con- 
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qttcconfirmant,  dum  alicua  ncgoii.i  pct 
mulicrcsam  non  pollc  Satiirntiio  rdcri- 
bunt.  Tcftatur  idcm  quoq^  lCrus  in  U.f. 
itrig  iur.  dum  roeminani  a  procuratoris 
o(fiao  di(cnc  rcmouct  proptcrea,quod 
ciuilc  iir  Sc  pubhcum  munus. 

Obicnundumauicm  c(l,autKori  no- 
ftro,vt&:lCtisarqiImpcratoribus  in  lc- 
gibusaddudlisicrmoncm  cllc  dc  procu- 
ratorc  iudiciali  y  huius  cnim  officium  pu- 
blicum  &:  virilccil,quiacumiudicuiliin 
publica  ^/./n jin.ff.de  mHnenb.  omnia  quo- 
qucca,qu£adiudjicia  Ipcdbmt  lUisq;  co- 
ha;rcnt,qualja  lunt  acla,  citationcs ,  (atis- 
dationcs^  officia  procuratoria ,  publici 
iurisccnicri  dcbent  <rrg. /.  cum  prmcipalu. 
dereg.tur.ptoait3.uo  vero  extraiudiaalis 
noneilomcium  publicum.fcd  pnuatii, 
vnde  etiam  extra  iudicium  procuratoris 
officiofocniuufungi  poteft  /./ed fiijHu.ff. 
de  lnftit.aii.L},%  i.ff.deMgotgefi.Uo.  §.fi (uu 
ff.mMdat. 

Rauo  autem,  cur  ciuile  fit  ofliciiun 
procurario  iudiciaUs,  hxc  eft,  quia  focmi- 
nx  non  folum  impcntia  iuns  iudiciique 
imbccilliute  laborant ,  (ed  etiam  vcrc- 
cundia  &  pudor  fexus  prohibet  eas  fcfe 
viroriim  conlbrrio  immilccre  Li.^.fic«ndo 
ff.de  pofiuUndo. 

Cxterura  regula  hxc<^ua(claadmittit 
excepriones :  nam  funt  caius  quidam  qui- 
bus&  mulier  m  iudicio  procurator  ellc 

f>otcft ;  quorum  prmtm  cft,  h  in  rem  fiiam 
it  procurator :  ita  enim  exprdle  Impcra- 
lor.  in  /. ^..Coideprtcurator.  lcnbunt :  ta- 
tninam  quidem  alieno  nomtne  agereintudtcto 
Mon  poffcy  tiifi  m  rem  fitam  &  proprtum  lucrum 
mandata ji  *ei  acltones. 

Rarioa  rem  huius  exceprionis  cxpe- 
dita  eft,  qii  '  nempe  procurator  in  rem 
luam  nom  r.etcnus  tantum  procurator 
cftjquandt)^;  idcm  fuum  negorium  iu- 
amque  litc  m  pericquitur,  vt  lupralub  in- 
iuum  ihciwos  primx  prolixc  oltendimus. 
Sic  Sc  milcs  inrcmmamrcdccftprocu- 
raior  /.  quifitpendta.  ^.C.deprocurat.  quam- 
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msdiias  non  rede  piocLii.icor  dctur,  vi 
moxdiccnuis. 

Secundo  Fos  m  ;  M  A  iu  induiopiocu- 
raior  clle  poteft  pro  p.uentibus,  ied  hilce 
diubus  condinombtis.  i,  S\  parcntcs 
morbus .inr.vras  iinpcdi.«t,  qtionninis  i- 
pfi  cam.uu  in  iiidicio  procur.irc  poilint. 
1.  Si  nonahum  halK;ic  qucarit  qui  procu- 
raiioncm  ipljrum  lulciput. 

E.\piclliim  hoc  clkin  l.^i.f.depTOiur.  in 
tjua  Paiilu  s;  icemmupro  parenrtbus  agere  tn- 
Jerduin  perintitetur,caufa  coj^nita  ^fiforte  pa- 
renies  morbm  aur  atas  twptdiat,  nec  qutr,- 
quam.qui  agat^  bjbeant. 

Ratio  iuiius  cxccptioniscft  picras  pa- 
rcmibus  dcbiia,  «S»;  quu  proptct  inopum 
perlbnaium  qui;.  inicrdtmi  rccipttiir.qui 
alioqui  non  recipcrctur  otimuiius  piibii- 
cum/.//§  quoriens.ff.de  munerthns  &  hono- 
ribut. 

Eodcm  planc  modo,ouo  rcemnus  pei-  Quar.17 
mitnturpro  parciuibus  m  ludicio  procu-  AnjtKiht' 
rationcm  lu!cipcrc ,  cxilbmat  Wclcnbc-  naproli' 
cius  conccdi  cidcm  pro  liberis  in  ludi-  berupof 
cio  procuraroris  oilicio  Kmgi^verum  \  .fitprocu- 
trum  hocadmittendumUt,ambigo,  ctc-  ratcreffi 
nimm  /.  tS.  COiLdeprocurator.cxpTcAc  Im- '«  i»dt- 
per.uorcsrclcnbunt.matrcm  non  poiIc<'«? 
cllc  Hlului  procuratriccnuyledcitutorcm 
pcicre  debcTC. 

Nec  ad  rcm  faciiquodcum  fccminx 
pro  parcnribus  procuratoris  officio  fiin  • 
gi  pemuttarur,  multo  nugis  eidcm  con- 
ccdendum  vidcatur,  vtlibcrorumprocu- 
rator  cllc  pollit,  cum  m.iior  fit  alfccho 
parentmTvin  hberos ,  quam  libcrorumin 
parentes. 

Redlc  enim  ad  hanc  ranoneni  relpon- 
dct  Antonius  Fabcr :  idcirco  iacilius  pcr- 
mitri  fccmmis  .igcrcproparctibusquam 
pro  hbcris ,  quiaimpubcribus  libcris  .ili- 
ter  confuh  poUit  tu(orisdationc(/;^./r^. 
tS.  atparcniibus  prouidcri  earationcne- 
queat ,  fi  valctudinc  impcdianiur  ,  nec 
quifquam  fit,  qui  corum  nomincagere 
vchc :  quandoquidcm  non  ficut  inmtus 
M  m  m  m  quis 
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qais  rutor  e(Ie coguiu ,  icainuitus  procu-  smthoritet  Jl/rer  eoelkben  vnnd Mdemver^ 

t.xtor  datur.  Qrdnittn  Vormurtd<n,inn  vnd  Mjferhalh  Ge^ 

Excjpuur  prxtcrc.i  iiirc  canonico  Ab-  rhhts  .fhlitjfen  vnnd  hinddn ,  damtt fiefich 

b.:ti!Ki,  cju;r  pro  monafterio  procuratrix  gtgcn }tnrand  vcrpjhchttn ,  vnfihidlub  vnn4 

f 01  libtui  potcd :  i  1  quod  conftitutum cft  vnvoriheduh fijrn ,  ledocbm$gen  Ehefidwen, 

mcup.cim:diltctA.4..de  confirm.vtiL  quo  m  \i'itwenvnJlungfiaweHt  wo fitfhremtin^ 

\qzq  ita  Pontifcx  iLribit :  Quit  verofrtfa-  dtge  jnhr  erreicht h*hen ,  vorfichfelbfivon jb-^ 

lum  monAfterium  aitm&  propriet*ie  Apofi.  ren  Haab  vnnd Giiiem,  bewegliclxn  vnnd r»* 

fid pet  priuileg.prad.no. ptrfrnere  monfiratur,  (fevvtgluiHtt,  aujjethalb  der  Gerade ,  wol  Te^ 

ne  lui  Eccltfix  Romana  remaneat  indefenfum,  fiamtnt  uuuhcn ,  vndwof fiealfo  lefiamentt^ 

ejvdem  A bbatijfum procuratrtceni  ipfiut  diai-  vreife  dem  Reih  cn gemu/verordnen  ^doifoH 

ii:us  ftatuendum  &c.  btjiuHd-g  vmd  ha^tig  fern  ,  vngeacbttt  1  ob 

Atquc  ha'C  iw  iurc  ciuih.  Sxxonico  iu-  gletch  daffelbige  ohne  Vormtinden  gtfchthen, 

rc  loLinin.inoii  lolum  pro  aliis  procuni-  vv:e duur. auchdeu'^' itwenvnnd  lungfrdw^ 

i  ixcxiftcrcnonpotcftjled  inpropriact-  cnJ'oniudg{aufigefctf'ojftnditvrU>evveglt(.ht^ 

i  '.mcaula  lcgitimam  pcrlonam  ftandi  in  GsiTer)  mtt  jhrer  fal)rendcn  Haab  zjtihutTt 

i  idido  non  lubet:  proindc  curator  it  li  diefelbige  fo  weit  dte  Recbr  tmblajfen  1 

a  i  iudicium  &c  litem  dandus  qui  appclla-  rergtbrn,  rnndnmfonderhnt  den"^^ eilsperfo»- 

cur  Kriegifiher  Vortnund,  cortfiitur  Eledoral.  nen  ,Jo  ^  handihieieit  pfiegen  ,  mit  kauffe» 

j',^.  ^.cuius  verbalunth.vc  :  Es  haben  d:e  vndyerkuttficn.  tMdtnKrjtnen,  vnnd  .tndern 

gemeine  kifjiferliche  vnnd  landiibi u  he  Sachfi-  derglctchen\C^abrtn,  thne  l  'ormiinden  befian- 

fibe  Recht  in  etlichen  gewitffcn  fiUen  ,  dcr  digvndverbiindt/ichz.ufchliejftrt  vnd  zjuhan* 

Weibsperjon  halben,  verfchung  gethan  dumrt  dcbi,hieniit  vnbenointnenfefnfod^ 

fieaufimungelgutesrathtVHndbeduchtsnicbt  Wjc  porro  curacor  a  m.agiftratu  cius • 

v!ierej!er  vnrui  hi':dttr<iangen  vverdenmoclf-  loci  coalntuitur,  vcl  ad  omncs  cauiass 

ten ,  \V'4«;/  wir  dann  foUites ,  aiifi  erhebli-  prarrcnrcs  Sc  futuras,  vei  ad  vnam dantah 

ihenbrdeti.kenrndvrfaiben.aucbvveytcr'!^  x^t  ciuiam ,  prourcx  lodsabauthorc  ci»- 

§rJirt(ktnnotwcndtgeraihten,So cou^^iui-  t.itis  majufcllililinc  rchicct ,  ac  praxi^ 

rcn  vnnd  erdnen  vrir,  dafibiiiJiiroWitwen  quotidiaju  iaiis  abundcque  cdocec. 

vnnJ  lim^fiarrcn,  obnernterfcbttd  defiuiterj,  QikU  fi  curatorcxptellcadcaulaspr^- 

in  allen  reibtlichen  Proeejfcn.fie haltengfeuh  lcntcs     fucuras ,  nccjue  nanunarim  ud 

.K  a^^friiiodc)  heiUgiei fiatr,  oh-ne  Verihtin-  ccrr.mi  .ihqu.un  c.iuUm ,  mulicri  fuerit  - 

den mchts lefiundigi handeln mogcn.  datus,lcd  gcneralirer  datus  rit,indQbiO 

Derwegeti  danu  die  Gern  btshalter  emts  hoc  ad  umiics  caulas datus  cenlcturj/r^.;. 

jeden  Orts ,  vngtaeht  obJoUbesgleuh  voukei-  i-    de  tiiteL  &  §.  datm  InfiitMt.  de  excufat, 

ner  l'arigcfuthtvvitrde,einer ftdenvnbevor-  tutor.  vbi  luftinianus  Ccribit , ratorem  dA- 

miindettH  \ii  eil ^ptrionen  sj* jbrtrKUge  ,yid  tum, ad vtuuerfum patrimoniunt datum  intc^- 

.intwoity  Knip: sba  ben  emen  i^iegijihen  ligi.  Quod  iguur  dc  tutorcilIicalIcritui\ 

Vormunden gtbtn  vnnd  iuordiien filien .  rvie  idcm  de  ouratorc  quotjue  airereudum  cC- 

dannauihdte  Lhemanner,  xvannfie  fbrer  B-  fcvidctur. 

beweiber  balbtn  ki*gen,oderdt{feibtgenvtr-  Ca!icrum  ainuor  ad  Utem  firininar, 

tretfen,jlire  Perforun  durch  VoUmaclft  oder  non mfi voluntarius datiir,idcjue  Mollc- 

cautiou  de  rato  dififaUs  lcgitmiuen  fol-  ru;>inlocoab  authore  citato  in  aula  ele- 

ieih  ik>rah  quotidic  pradicaritcrtatur:ncc  in- 

Gleichet  gefialt  foU auch  denWeibsper-  viium  qucnquam  daruiu  c!le  lclc  mcmi- 

foneu  u»t  jcnige,rvMfie  obne  forwijfenvnd  Diircaic:i^uiavbiquisconhrmatascxqui^ 

bafcuiK|uc 


Digitized  by  Goo<^le 


Dn  P&eCTRATORtBVK  iT  BtrsNsoRriTs  Ta'RSJ.s  VI.  64§ 

bHfcunque  fere  canns  fcie excufit,iiiben  me  fi  renundadofuerituiim4i3f.<;fiM»« 

diatmaheresaiios  nominare.  Mi$.i.dtfdii.m4. 
Qux.zS  .  Seclvccuaieledoialis  confticudo  pco-  yentm>haccacionenonobftani^oim- 

Aii(0i0i'  bfHwut ftiiiliii 1 1 \A£{vie  ouaiore iaiodi'  nacia opinio  venocvideciu;  Cuittspcia- 

.rMio  ete-  ao  ftare  acxoncndMce  edam  excca  cecri-  cipale  ac  pociflimumfundamemain  UM0- 

jffirdlii    terium  Sa\o!>icu!«  vires  (ua<  excrar,  ua,  coiififtit,qucd  ncc  podtis  priuatorum  iu- 

MiMMtx-  vtii,  vcrbicauia ,  Aiuher  LipiiciUis  cura  racis ,  luri  publico  quicqua  derogari  pot- 

mmn  fli&fcyficwftBKiucatutoiiiilicenfi  anc  fic  l7»iJ4Jit  & jl.f,def4il.  quodqueiii- 

wm  Sm-  alibi  concctdleos  vd  licig^i ,  cucatoccm  tamencum  conoa  legos  pciac^iami^ne 

xontcum  ^yQ^i  adhiberet.courradlus  vel  (ententia  conftirurioncsnulHusfitmomcnri,  nuU 

s^ttttuii  iKiUiuE  dlcc  momenti  ?  Jion  truftta  di^  huicS^ciaxis.CUKi.deUgtifuj.cMp.JidttigeM- 

qoirituc.  '  ,  tt,i2.txtfMd€f»»(omfettat.Ax<imtaici\i- 

.  Etedim^^tBurtolufttiadicin^^^in- •  nMiif»nniiTt»tfMimiriri  "**«ptHif^^ntH 

Qosfofuiof  Cod  de  SacrefitaSit  TrimtMt  HK.  craeifldotalem  inquam  conOKUiaoiiem.' 

^;?  III  tolcnnir  ribu<-  1.KUS  mlpidcndus  Huiuiinodi  icaquc  iutBmauuffl  Qionv^ 

eftyvbi  ceGagicui;.  Vcruncamen  verioc  kbic»   

eftibisendatfeooiiimamodacfxequen^       Nae  ofaft^lnodfliaRty 


dori  calcnlo^pcobau,  quod  ctiam  extta  nem  pcacdidbm  dcAocalem  concemeK 

ditioncm  ac  cerricorium  ducum  Saxo-  pou(nmumfauoremmuhcfum,nevidc- 
sUx  prxf.ira  conllicuao  iocum  obcinear.     liccc  facilc  capiancur  &  circumvcniantur 
a.  QLu.iaiias  conftitudoni  pecfacile  conccahenccs  auc  hrigances  Imecurato- 
^QHis  fiecec «  fi  alibi  mulier  connahens  te«Kque  ica4diqiiodinli»fiibAuictade- 
jm  lit^sns  cim  obfixuate  ixm  tenere-  comenaimiendant.  HnicpioiBlefiHio» 
.toc.  riiuramentorenunciaripoHc. 
^    1.  Quia  Jcx  qiuc  ccndic  ad  ordiuado-   '  Adlioccmmre^KMideo,  iiquicquam 
iiiemciMifartttm  Ugac  iubditua  etiara  ex**  hocptsiaif  argumencam  ^ondudcrer, 
tsaceccifioctan  conccahenDcm     fi /tm-  ex  co  iqaoqae  ieqaeiCMir,qaod  abique 
dfu  6.  Digeft.  ditmAU^im fUu.j*  i^o^  iuramemo  pofllnc  concndiere  &  Udguie 
dtttftikm.  finecurat6rc;quoniamiuri^auorcmno- 
'Q^i^     Vccumpocco  dcfe6bumhanccttraco-  ftium  pciuacamque  voiicafcm  concer- 
Ao  jMM-sb  ioiMBattam  fuppleat ,  «c  fi  moliec  nend,cciam  fine  janmanco  lenniidaie 
m  nuiMt  comcahens.iaiaucric  ie  conrradum  fer-  polluraus  d.  1.  pemtb.  Ac  hocdifeticpiD- 
«V  f Jfrr^-  uaturutn ,  proprer  hoc  iuramcntum  con-  hibcc  cLconftirutiaelc6torahs. 
^fiiu  aadusiul»lil^necobdetcdumcucacor  Dcmden^3cI>anielMoUerus,quod 
itKMUt§  sjsdrtadUas  6t  qosBftiORis  .Kidem  wtUic  pcgdiflscoiifliturio  etoftotabs  vnius  ac- 
/U(|§Cir^eftconccoiiet£e?  que  sketius  coiufpiam  mulicris  priva- 

Et  Qinc  videtur  prima  frontedicen-  cam  d'jnt.ixar,  (cd  m^i^n  pubhcam  omni- 
dam  .idum  volere :  quia  quilibet  poccft  um  iubdicorum  uaiiL^emreipidac^ijui 
iuri&i>encEdo  iuorenunciacci^cMi/r.  t^dtitgenti. 

.  4iMiftff.  piomalieribus  autemiuicas-  Desiq;  non  lcmper  qaodin^otem 
«lodu^m  videtureledoiali  confticudo^  noftmm  incrodudum  eft , id  pco  lubica 
iici  vr  ^ibfque  <:umore  non  poflinr  ftarc  omictcrc  polTumus :  Ck  cnim  ii\  fkuorem 
inmdioo.  liuicuaqucceaunciaBejioce-  muionun  poailimuni  mcrouudhim  eft, 
«Bc:&ficenanGiariiit,qaodiaiadicip  «chsbesaccatoicsdtaDmoceskquibus 
#biqociaiiatig«eegernm>  iiihfifti!r>  pBgh-  cepnaBr.  ficcanBeffinBirisctisiii,maxi- 

Mmtmm  t  mead 
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m&ad  litem  tucores  ac  curatores  dannir  L  lahter  noii  poiItc,(cd  ibaim  cam  ifiterpo^ 

/.^.de  minor. §  in$utt.  Infttt.  de  CKrntor.  Ilc,  vt .  ni  neceilc  1  ic . 

li  quid  abiquc  tutoribus  &  curatoribus       Quin  &  viusintcrritorioSaxonicoita' 

cgerint,id ne quixlcm  iuramento  confir-  obrcruat,vtvbiqmd, Auemiudicio,  Hue 

mat^m  fubiillat.  Non  obftantc  Mtbent. .  extraiudiciutn  cum  mulicribus  agcndum 

piibms.C fi uducrf.vtndn.  quomodo  enim  eft,inquocur,~torc  ipfis  opus  cllc  cxifti- 

conlliuitio  ifta  Fridcnci ,  vt  &  prxccdcns  matur,iilum  lUom  pnclcmcm  dlc  opor-  » 

/./.mtc;Ui£ndcbeat,dixiinfr«iSf.</e/wf/i^r-  teatnec  conlenlus  dus  poftea.adhiDen- 

tat.c^^^uihoTtt.tnrti  c.t.q.j.  dus  expc(^etur. . 

Cur.hrmac  inlupcr  ^hanc  fcntentiam       £t  quanquam aliis  non  neccllc  /ic  cu- 

qiiod  iuramentmn  non  confirmet  con-  torisauthonutcm  in  iplo  ncgonomtcr- 

traitum  doloium  cjt.de fnil.m 6.  at  muJi-  poni,led,profedo co,lufficiat illam  .iccc- 

cr.r.on  oblcruara  ioleniutate,k  ftamto  re-  derc,vt  alibi  proUxcdocui  ex  LDigefl  de..... 

tiui(ita,conirahcns,doloconrraxillcprie-  Id  tamen  huc  ad  propofitum  noftrum  . 

lumitur,vi  docet  Menoch.//Ar./  prd/umpt.  pLuie  non  peninct :  fiquidcm  conftimtio 

£.tiu  S.  proindci.iUscontradlus  a  fccmina  ektkoralis  rcqmrit  dilcnc  ,  vt  fine  con- 

contra  conftitutioncm  dedoraiem  ini-  fenfii  &  authoritate.  olmt.  vorwiffen  Jhres 

_         tusnonpoieftiuramentoconfirmari.  curatoris,  i^f.  muUernihilconcrahat,ni- 

Quod  fi curator  pro  mulicre  no  intcr-  hil  in  iudicio agat,  promde vuJt  confticu- 

multeris  ^'^"^"^ ipfoadujcd  polleaconftitutus  tio  confenfum  curatoris  prxcedcrc ,  nc- 

ratifica  '^^"''^ iiabtat,quodgeftum  eft  a  muUere,  gotium  perfcdum,  idq;  innuit  particula  . 

^      quscnturvtrumncgouum  a  mulicre  ge-  vorwiffen., 

ftum  fine  curatorc,valcat  &  confirmctur,       Quid  vero  fi  vxor  cum  m.uito  contni-  Qux.  Ji-  - 

1^41?  ratiliabitione?  hat,  vel  in  iudicio  agat,  anne  Sc  tunc  cura-  An  tnuli- 

'     RcfpondciDajucl  Mollcrus,cumcu-  torcmiadhibere  cogcrnr?  Afirmac  au- «rfi»*»- 

ratorisadumgeri  mhilmterfit,  lcdcon-  thornoftctfibiquc^ftipuktoccmhabet.r/r«  dgh 

lenfus  eius  lantum  reouiratur  ad  lcgiri-  DaniclcmMoUcrum md.c9ufijt.  eUaordL  velcotr^t- 

man«.!am  pcrfonam muliens, qu.T  adum  is.mtm.jt.  cuiusvcrba hacc funt :  Cdterum,^ bensco' 

ipfumftcerecunitihoccft.adrupplenda  inc^uk,  adnosqtioddttinct  in  histtrru,  cumgdturtn- 

itlarum  un becilUtatera,  atquefi-agiUtatc,  fonfuttudo eptimdfit  &  Ugum & ftniutorum  rstgrm 

vt  cx  yerbis  conftimtionis  mamfeftum  tnterpris,  tonfttturnntm  hanc ttd  rulgo  mtel-  ddhikad 

ill,cot]He  cnfucon/enfus  cenlcatur  crte  ligicoi^dt,vtvxoricammd)vt9contrdbentid- 

idL  forma&lblcnmtatcvtvolunrDodo-  In  (urdtore.,qm  corfen/iim  &  dutboritdtem  • 

rcs  pcr  L  qmd  ergo.  ij.  tnprins.  Digeft.  de  bis  -  fudminterpondt  opmeffe  txifttmaur.ttfiaum 

flW/MMnyii»/*  ideo  inipfijaducum  ad-  fi^e.comugosmttrfecontrdxiffefcum,idtdfne  • 

hi  bendum  cfle,  ncc  /atis  eUe  poftca.  eum .  dbfj^  dlto  i  uratore  vnqudm  fdSam  non  mend- 

imerucmre ,  indiuiduum  cnira  cft  quic-  m, & fdciunr  qutdem  tmprudenttrqut  cum  co- 

quid  ad  foicnmtatem  exigjtur,id  cft,  ab  a-  ptdtu  curutoru  bdbere  quotuLe  poftmt ,  eo  w. 

^u  diuidi  8c  reparari  non  poteftj  vt  puL  gUtiouiquadrdtum  & ftrmum  eft.qudm  /»4- 

chrc  docet  Baldus  in Cdpit.uUdUendt.feud  .  xtme  cupiuw fud tpforum  culpd ,fi  nw prorfu 

fterni.  nuUum  &  tnuttie  e§(tunt,dt^utdtumibm  td- 

Acccdit  quod  noaf ^ii/?«/^»tanmm  vo-  men  &  Intbm,  qudrum  euentm  dubii  ejfe /o/rtf, . 

cabuioconftimriovtitur,fed<Si:rfWifrtfr//i»-  exponunt.  Acccdithuic6cc3rario,quod 

rk,  ^'d(fieohnevormffenvnddutontet,&c. .  maritus  vxoriinpropnacauiaauthor  cflc 

A>ichoriusautemadturaLfubiequi  rcga-  aonf>oQitLs.pr,ff.deddain.tut^  Caufiiatt-- 

tcmproe- 
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t^tn  propria  marici  didtur  ,  cuiusvtilic;is 
ad  iplum  pcrcuiec  /./.$.  m  proprta  ff.  qtuutdo 
apptlLmd,  ^'cicnh.itnfibi. 

idem  (btuendum  pucanr,c|uando  filia 
cum  pacre  concrahicaut  iudicio  expen- 
riir:  quantunuiis  cnim  proprcr  fingula- 
rcm  &c  amorcm  &  aftcdtionem,quaparer 
complcifbruracproicquicur  Hliam ,  prx- 
fumarur  bonafidc&  candidc  cumnliaa.- 
dhirus  /.  qtudsm cum fiUutnfjm.46.ff.  de  bt- 
ud.  mfiu.L  AureLus  iS.  $.  Titius  tefiamento 
verf.  prsfumptio  enim.  ff.  de  liberdt.  leg.  L  j6. 
ffJearrat«r.fwritfiL2j.§.fia.ff.ad  LIuJ.de  Ad- 
uk.  quiacamenmeru6reuercnctaiis  infi- 
lia.erga  patrem ,  liberwrcmconfcnfus  iii 
concr.i<itu  unpcdirc  poilct ,  &quiomni- 
bus  in  pr^porrderec  &  canci  momenti  fic, 
vc  ctiam  pec  pr{(enciamamicorum  &'c6- 
(anguincorum  non  collatur  ,  ac  confcn- 
lura  alias  pr.Tf uniptum  cx  pacicncia  &  ta- 
cicurniutv  icn^pcr  impcdiac ,  idco  ad  eui- 
undas  dUpucationes  ,  &  quo  confcnlus 
filiar,aimpatre  conrrahcnos  Gc  hbcnor 
atquc  conhdcncius  lusfuum  aduerfus  pa- 
trem-iaiudicio  profcqui  poilit,  neue  ino- 
piaconlihicircumuenca  Ixdatur  ,  tutius 
putacMollcruseire,  li  muhcr  cum  p.tae 
conrrahcre  auc  Htigare  volens ,  id  hiciac 
voel  autoncace  &  confcniu  macici>vel  alcc- 
niis  ci:r.noni. 

Er  licct  in  patrc  dolus  non  pracfuma- 
tunprzcauentamendebet,  quandoqui^ 
dcm  &  fihas  a  parcntibus  quaitdoquidem 
deceptas  eirc»iura  n  c  llratcilantur,  textus 
cft  w  LJifi^perfiite  C.de  do'o.  • 
^JSr"  5*--       DeiUo  non  fine  ranone  dubitatum 
Atipace  cft.anne  fiacmina  pattum  dc  non  pcten- 
fum  ad'  vclquiccationem,vtloquimtur^,face- 
Merftrto      poflit  line  curarorc  videtur  enim  di- 
ftemm*  cendiunprimafrontc  ,  quod  poflitpa- 
^mdcnon  pctcndo  finc  curarorc fbce- 
rattre     j-^  coquedcbitorcm  luum  hbcrarc :  quo- 
f*^*     niam  verba  confbtunonis  exprelle  con- 
tffif '     ceptaiuncde  illis  niulicrum  adibus ,  qui- 
bus  icle  aliis  obligant,i/*n«WMyfe/f6^*- 
gen  einandet  yerpflUbtm.  Atqui  hbcnuido 
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dcbicorcm  fuum  mulicr  noti  obligacur; 
proindc  hoc  cilu  non  opua  vidccur  habc> 
rcconlcnfum  curacoris. 

Veruncamcn  contraria  lencentia  veri- 
o  r  videcur,quia  ,ecli  confticucionis  vcrba 
demuliere  debitcrem  hbernntcnon  fint 
concepta,  fcddcmuliere  conrrahcntc& 
fe  obhgante  :  quia  tamen  ratio  conftitu- 
tionisa»|ue  obtinetinmulicrc,  padlum 
dcnon  pctcndofaacnte,idcnco&  con- 
ftirutio  eo  extcndcnda  erit:  cumvtalibi 
docui ,  lcx  ftride  loquens  cx  i^cncralitate 
racionis  extenhonem  admittat.  Rauo 
autemconlbtunonis ,  mulicrcm  fine  cu- 
r.uore  contralierc  aut  litigareprohibcn- 
nsjharcfuit  ,  nc  inopia  conlihi  circum- 
ucntalad.itur  ••,  qujc  rano  magis  obtinct 
in  libciationcoium  in  obiigationctfr^.  L 
cumfti  mtus  x  .').feruum  tuum.}/  dt  reli.creda, 

h'u'c  ubftat  rano  tn  contrarium  fupra' 
adduda:  rcciccnim  MoUcrus  rcfpondcti 
Muiicrcm  ,  dcbitoretu  hbcrantctn  ,  ecii 
nonciudicet ,  naturalitcrtamenobligari 
dcnonamphus  peccndo  }  vndceciam  cx 
padlo  huiulmodi  debtcori  aducrfus  cre- 
dirorem  contra  padtum  perenrem  com- 
pcntexcepno  padii  conuenti ,  quae  natu- 
ralcrrr,adminimum,  obligadonem  prx- 
lupponit. 

Ncc  obftat  huic  rcfponfioni  L7.  i-ff- 
</ir^4^.vbi  lunsconfiiltus  Vlpianus  lcnbic 
ex  paclo  non  nafa  obhgationcm ,  fed  ex- 
ccprionem :  nam  finc  dubio  dc  obUgatio- 
nc  ciuili  mieUigendus  cft  Vlpianus.vt  quq 
(ola  fit  propne  obIigario,&  de  qua  in  pro- 
ximc  pracccdcnribus  diflerucrat  ICrus. 

Conftacitaq,exha(5lcnusdi<Sl;is,  quod 
mulierablqueconlcnfii  curatoris  ,  nec 
cumaliocmGacitcrcontrahere>ncciniu-  Qu.  ^j. 
diciohngarequeac.  An  <jutd 

Hinc vero quarftio lubontur  no exigui  mulier 
momcnti.vtrumnc  id  ,•  quo  -  rauhcr  linc  fine  c«-  ■ 
curarore  gcflit,ip(b  iure  fit  nuUum ,  anne  ratere 
verolubhftat,  nc,vtpoftearcmedio  ali-  t^itjfit 
quo  iuris  rcfcindi  dcbeat  ?  plurimii  enim  ipfoturt 
intechxcimercflealibiprohxe  docui.  nulium 
Mmmm  5  Ego 
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EgovcrocumDanielc  Mollcro  fico-  de  pro  aflirm?.nua  (ententia  conchi<fe 

mninoftatucnduracenleo:a<2:i.'m  huia(-  Autornortcr.  Non  lolu  proptercaquod 

mo«i»,  finecuratoregeftum,  nulliuscllc  mmuliereregiila//./.w.  locum  nonhabe- 

momenti,  iiavtnulla  penirus  indigcat  :iungA.qt(amuuJ.^.mterdttm.ffuidVclleuuw. 

pclciflione.  Vbimul!erconrraicnatusconlultum,ob- 

PnmocnHTiitaiurccommuni/cautiun  l!gata,fiuefolucrit, fiuedcbitorcm  luum 

eft,  vtquodcontraiegcs ,  iif pr.ncipum  dclegaucnr.rcpetitJEtquiaiurcconftiru- 

conftitutiones  fiidura  cft  ,  lioc  nullius  tumcft,  mulicnalias  quoquemris  ciuiiis 

momcnti ,  & iplaiute  nuilum ac  irricum  ig!ioranri.im  noccrc non  oporterc  LRegK- 

cenfcatm-jquare  apcrtiflimus  tcxtus  extat  U.  c).ff  4eiuru  &/aS4ignor.  Scd  ctiam  pro- 

»iiil.y.C.<fc/fg»i'.AtquiconcrachnT!  (inccu-  ptercaquod  obligationcs  amulicrccon- 

xatorc  a  mulicrc  inituin  ,  clle  contra  Ele-  tradas  ,ablquc  curatonb.nou  vult^nfti- 

iloralem  conlbrutionem,  plusquam  ma-  tutio  quicquain  noccre  raulieh  :  arqui  li 

mfeftu  cft :  proindc  ab  mino  ftatim  nulli-  in  propofito  muiier  non  habcrec  condi- 

us  crit  momcti  atq; ^  infedko  habcbitur.  ctioncm  indcbia ,  vtiquc  obligario  ,  fine 

Acccdit  ad  hanc  rationcm  6c  ifta,quod  curatorc  contrada,ipfi  noccrct.  Proinde 

ipfaquoquc  Ele<iioralis  conftitutio  ciuf-  vt  indcmms  fcructur.dicen  umcftipiam 

raodivtaturvcrbis,quibusperlpicuede-  repctere polle  ,  quodfoluitcxcontradhi 

cbratur  quod  ablque  curatonbus  nilul  ime  tutore imto,  »<y:3f- 
firmitcr  agcrcmuliercspoUint ,  (cdom-        Excipiturautem  mulicr  Mercaturam  " 

iiiairritajinualkia&ripfisinnocuaclledc-  cxerccns  ,  quxin  eincndis&vtndendis 

beant,qua:cunquefincc«catorisauthori-  racrabus.quasin  tabcrmsproftantcsha-  ^'j"^^ 

tatc  gctlerint,vcrba  hxc  Cunt,mchts  beften-  bct.vcl  aliis ,  criam  (uic  curatorc  firmirer  "  j"* 

diges,vnfihediich,vnn4chteiltgyVnkre^tig ,  vn-  contrahcrc  lequc  obligarc  confticutio  E-  "'^^^^  '* 

vtrhtdlich.  ledoralis  permittu.  rttultere 
Deniquc  quodcunquc  cft  dcfcrina       Quin&rtunc  cdlarc  volunt  coiiftitu-  "^'^^^' 

contradusatquenegocu^eiusomiiliofa-  tionc,quandomalier  finccuratorc  quip  ^^^^ 

citadura  iplb  iurc  iiuUum  ,  acqui  dc  for-  pam  cgit  cum  cuidcnti  lua  vtihtatcquod 

macontradusamulicreinici,cxprardida  lelcindi  aut  jiullum  pironunciari  dctri- 

Eledorahconftmitionecftadhibitiocu-  mentolumforctmulieri.  ^*** 
cacoris  autmanti.  Huiusiraquc  oinil^o       Quandoquidcm  id  quod  in  mulicru  ^^*^^*' 

facitc6tradumip(oiurcnullum,vtpro-  fauorcm&  commodu  introdudum  cft,  ^^** 

tndchancexccptioncm,licet  a  ir.ulicnb.  nondcbetiniplbrumodium&dammun-^'"^"^ 

«on  apponatur ,  cx  oiKoo  tamcn  eam  lu-  conucrciac  decorqucri  /  6.C  de U.l.2j.fj(uL  ^^^'^ 

Qu.  j4.  dex  lupplcrcablquc  refticutioiiij^&agcn-  Acqui  in  fauorem  muhcium  induCku  cft,  ^'^^^c 

Vtrum   ccmrcpellcrepomc.  nequidiudicialiccr  ,  vel  cxtraiudicialitcr^^**'*^ 

idqu«d       Qupd  fi quid  camcn  rauhcr  ex  huiur-  agcrc,auc concrahcreablq;  curatorc  pof- 

mMlier    modi concradu, fine curatorc  inin,  luris  (inc.  Icaq;  hociniplorumodiumnoncft ' 

ex  C9H-  ignor.'uinaduda,lblucnc,quarricurannc  detorqucndum:dccorquerecurautmani-  ""^ 

;.rr4£h»/?- huiusrcpeticionemhabeac  pcrcondido-  fcftifliracinodiummulicnsprardidaco-  f"^*'*'^ 

ne  cura-  nem  indcbiti  ?  fticutio  Elcdor.ilis.fi  id,quod  bcne &  vci-  ' 

tore  int'     Negaciuaamplcdcnda  videcur,  pro-  Utcrmulicrcsgc(ferunc,re(cinderctur. 
Uy  /iAtf-pccrca^iuod  luris  ignoranciaobftec con-       Necaducrlatur  gcncraiicas cofticucio- 

rit,C9n-  didioni/./»  cJeiurit&fdattgn».  quadc  nis:  nam  benignius  Icgcs  func  inccrpre- 

dkiftf  rcplcnccractabicurinfiraiiioloco.  tandx,quomensiliarumconlcruetur.  /. 

fit?  Vtrura,ra£ionchacnonoblhii:e,  re-  ^rjwmf.p/f /LpoindcvcrbacoJUbtucio- 

nis 
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nisgeneraliaexracionetriiis  ( vnde  mcns 
lcgis&lcgunoIatoriscolligKur)  reftringt 
debenr:  ratioenira  conftitucionis,vt  facpc 
hadtenus  cli(Stum,h^  eft,ne  mulieres  de- 
rrinicntum  aliquod  icniiant,  neue  inopia 
tfonlilii  circumucntilidantur,  quam  in 
propofitocefTarcpalameft,  Atquc  huc 
•ptimeaccommodatur  illud,quod  Impe- 
cator  lcribic inii^.c  diprocurutor.  minoriL 
ss-afinitdtatcmin  danmu  fiiltuenne  y  rutnin 
ulutpro^eregejlu  obejfc  (onfutuijft. 

Hinc  liccc  pupillus  fmc  cucoris  aucho- 
ritace  non  poflit  cocrahcrc ,  hcrcdicacem 
adirc, bonorum  pollcllioncmfu/ciperc 
vclquidaliudagcrc  ,  cxquoinbonisfuis 
kc  Ji  poffic:  fi  tamenquid  gcllcrit,  cxinde- 
quccommodumlcnlerit ,  non  retradla- 
tur,quod  beiic  cft,geftum  tctJtt.  u  muSot. 
m. 

Etqu-inquamGregor.Lopczius  \ux\t 
(ententiam  haclenus  cantum  admittat, 
quatenus  pars  alrera,  cum  qiu  mulici'  c6- 
trahicuKiniudicio  fine  cur.uorehrig.it, 
conk  iitir  vcl  cxprclTc,veI  t.icitc,dum  non 
•  contradku.  Vcriust.inicn  vidccur,ciiam 
concradiccnieaducriirio  cani  locumha- 
Bere,  ivique  ex  hacratione  ,  quiaquod 
a)iiftirutio  Elcd:or.ihs  imbcciincati  mu- 
Ucrumconluli  cupicns  ,  idquodabipfis 
fiuein  iudiciojlucexiraiudicium  abique 
conrcnru&  auchoritatc  curacoruiii  acla 
cft,  carcnus  inuandum  elle  iubec,vtipfis 
obcirenon  dcbeat,/5tf jhntnvnfihAdiltcb 
vrnf njchteiHgfim,  cx  hoc  cnim  lcqui  vidc- 
Qu.  J7.  turjfimanifeftumficinvtilitatcm  nmlie- 
ABloeum  tis  ccdcrequod"adum  cPi,valcre,  ciian;fi 
bdbtMt  conlnlus&authorira^icuratorisnonin- 
(onfiir.    tcrucncric.Quam  lentJciam  prob.uiMol- 
Eleil»-    Icru,^fyu(ing.  oi/?r.w. 3 t<«r.  j;  icca- 
rUin  cus. 

(mtrA-  Dcniquc  nec  in  coijfticurionedocis, 
6u  nu  ueiL  lanupdis concraiiciidis  opus c(Ic  hu- 
fUMrMtn  uifiriuii  curaroic  mulieri,ceftatur  Mollc- 
&d0tit  rus  &c  citrn  lccutus  Autor  nofter. 
tonftitu-  Equidcin  cum  doris  dationc  &:  con- 
tWKf     tiAc^la  matrimenii.  miibcr  a>que  ino^ia 
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confiiii  circumuenta  laf  di  poflit;  adcoque 
iniftisquoque  atbbus  locum  fibi  vindi- 
cetratio  conftitutionis,videtur  omnino 
ftatucndum  ir>  nupths  concrahendisac 
dotc  confticacnda  non  minus  curatore 
muhcri  cric  opus,acquc  m  cctcris  adibus 
&  contradlibus. 

Veruntamcn ,  It.ic  raricne  non  atten- 
ta,adhuc  priorem  lcntcntiam  auroris  no- 
ftti  veriorem  iudico.  Cum  enim  nuptije 
cbnttahantur,&:docnliapa<Lhi,quibusdo- 
ccsconfticui  lolenr,conHciantur  pr.xlen- 
cibusparcnribusjvelpropinquis ,  vcltu- 
toribus  conrrahenrium,ideo  authoritace 
curaroris  ,  quem  inaliis  adibus&corr- 
traCbbus  nuilicrum  conftKuiio  dcfidc- 
rat ,  in  contradii  nupciarura  Sc  coiifticu- 
iionedbrisopusnoncrit ,  adcoqucracio 
contlicutioiiisliicquoqucdcficic. 

Infiipcr  procurarioncm  fufciperc  pro-  li/.R 
hibctur  MILES,itaI»aulus/ii/.;4./.</</'rff-  Qu. 
cut4t.  EtVlpianus  ml  s.^.  Vtterani.  i.ff.  An  milt- 
(oi.tit.  fererani ,  inc^wxi, procuratores jieri  tts  pof- 
pojfuni.milites  vero  nec  H  vtlit  aduerfitrius  pro-  fint  ejft 
curatoresdarepcjfioit.  procu- 

Riitioautcm,ob  quam  prohibcnir  mi-  f^fotti^ 
lcicncproauratorjnonpendctcx  vtilita- 
te  iliius,qui  poteftobiiccrc  exceprioncm 
procuratoriam  ,  lcd  cxutilitatc  publiai» 
quodarmisA:  non  priuatis  ncgoais  oc- 
cup.iti  dcbcjnc  cll-j  r.iihccs  ,  \  t  numeris 
fiusf<  llgnisiugitcrinbarrcntcs,  Rcrnp.a 
quaahinrur,.'.bomm  iKlIorum  neccdita- 
re  dcfi:ndanc  / ^.C.de  locato.  Hinc  eriam, 
nc  quidcra  .xducrlario  vclcntc  admicti- 
tur  miics  procurator,  quoni.im  iii  aducc- 
larii  potcftatc  eflc  no  dcbct  ab  eoiure  re- 
eedere,  quodproptcr  pubhcam  vtilitatc 
rcccpcum  eft  L  Im  fublicum.  ff.  depaS  L  vlt. 
ff.de fuit&  /<^/w»i«.  Giphaiuus&:  Anton. 
¥2b.ad</.S.^.2.ff.deprocur.  Ec  hoc  vfquc 
adcovccu  cftj  Vt  railcs  necproproximis 
cognaris^Ianguineque  iundlis  procuratos 
in  iudicio  exiftere  poIHt:  ica  Alex.indtx 
Imper,  Utlitts  ntc  pro  patrt ,  TcIJMtre^ 

Ul 
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tdmm9xmjittit*lktnnfirifffmmi^  itnipcD  vioiefetcipcrc  piocaoKwimth 

nr»nmm  txftrm  optrtet .-  (^«m  wquede-  nequickmcxficro relcripcoi vndeiliccn> 

fsnfienemaLendifi/iifiiptre ,     redimerene-  duai  vidctur  ,  mulro  ininus  ci  pcrmttti 

^t^tVtiqiufiJitffragdteremMuednem^dte  pco  commilitonibus  fuis  procuracono 

fMcMpenmttM.  L^.CJt  ftHm  tioiiiaieeKpenn:aim  periouacfacencum 

Necobflat  huicquodcaRewpeifiuMe»  dc  Yxam(mtajunmui£dotc$ .» tptm 

qua;  pro  alii ;  procaratorio  tiomiac  cxpe-  ceiOiniiifionuro. 

ru:icogu,M;u  ,  proparentibuspofliMa-  •  Rcfpond.Sciendumqaippeeft.  naii 

gcre  Lf^muu  ^  s  uc/rociiratar.  ^jji^^,^  ^^.  procuratorcm  vnius 

Rcfpond. Namtc^ux  pcrfonac  pro-  .piuriumuc  cx  fuis  commilicombus  i  fcd 

ctimoaoiiiiinec^fongiK^^  JniuetfinumerianguomiliBt.piocii*. 

rat!onealiquapnuata,vtibtatcm  pubhca  ^  ^  quoniam  JMeciC» 

dicedo  non  concemcntc  ;  atmilitcs  ab  pon  cftalienahmihtixdienitatc,cumaA 

4)fficu)procucatons,obwlltamj»ub^  ^^^^^  mihtia:  commcdum.&  vtilit». 

qun  c^iqoi^  .  vt  <)i(cnc  Akjcander  tcmreferatur:  neaUoqumquodinfeuo- 

(cnbir /«ii/.7.  quo:  prmKoxommodo  v-  ««&honoiemjniliticoiftiBttMnefc 

tiqiK-  pr.xfcrenda  ci\  :  Et  &nc  Juciph.u  ^-^^  ^^^^  ^  incommodum  rctot- 

Caacc rom  liuc  patna&rcfoubhca  parc  „eatur.contra  i6.C.delef>tlm  L  25.  Dtgeft. 

.obus&hbem  anoquior  eft  ilhsq,  ante-  ^^^^  ^  ^  ^ Antomu* 

poncnmLt.pefilwanmmif.^.Trjnsfugamfi'  f^j^^ 

ne.S:decapttv.&poflhm.reuerfis:  ellllqui-  B^,^„^«n*«_»rJJA..m*4» 

dcm  parru.diccnieCiccrone6^  i.<fcK<-  ttltporromilcfcvtdiaameft.aliena 

Dtiiontiquior parcni.  Giphanius «iiC  litisprocutatorexifterencqueat,fitaraen 

^.^   .  nccabaducrlario,  nec.Tiudice  rcpullus, 

*Excipiunf:rc'uoorus.quibusmncs  litemconteftacus  rucrit^valebit iudidum 

potcftcHeprocurator...Cumcft  procu-  &cct^^^io^i^vd.LS.%.Vaeranu  Cum$  * 

ratorin  rcm  fuamdatus ;  quonuni  hoc  «noP«milyGiphaniyhanca<Murir,ne 

cafunontam«malie«am,quam propri-  rcddamur clufona :  &Anioimis 

ampeffcquitunat^nilitihtcs propnasad-  Faberhocrccepnimdiatproprcrautho- 

miniftrarcpermirdtur/:e«'//''«'//4.j,.  C.  ^"^^^  ^ 

ieprMuraterib.  v  bi  Alcxandcr  :  9«/ y?,/>w  -  qiumem^tcftaturplOC  ipfoquajiCO^ 


dksmtrtm  yfmt  nege.m  fupercjfe*m,^ertfa  trahcrevideaturl.^  ^titmfenkt.D^dt 

^Midtpiffiim^ptttSM ,  f«iiif«t  A»-  /^^^^w/^^^^  prqrcrtnii  cum  procuratore.qucm 

miU  &  vtrewM  pncedente  caafx  manda-  P^^ "  dominura  htis  per  contcfta- 

tatfibiaatonesexmucr,t,ahoionofirofungr.  tionem  li2jmfeqq.C9dU,de procurater. 

cumUcetcemeuutex  perfana  aUermbtnafi-  AcceditquodcifiCptiono  dilaiOfi^.qua- 

it fkMMUfJbntt  tMtenimfitMt gjttift  jw  lisdchaKpioonEttDciaieft,$.Jbbl>dlicxp* 

mbtgatur  qHodmttrdki  mditHmmtif ,  nen  «^^-  oppo">  debeant  ante  litcm  conte- 

modo  abfurdum  .  verum  etiam  iniqmm  eH.  .^£ain.au£ialtem  ipfo  tcpore  Utis  contc- 

2.  Exdpitur  cauia numeci ,  fiuc  jMhoriis  *ftt^^ttnm tp.  Ct^e.  dtpftMi,  £ 

«mlegionis,inquaAiliBK:  Hllh|l.eiUffi  Cfl^.Am^^f.  Quockca.ctfiinpo. 

cail6mcoromunem,&non  commiUto-  f^^^f^  aducrfarii  non  dt  vc  milcs  Htpro- 

nis  ^nius  perfcqui  aut  fufdpcrc  potcft.  curjtor,tanicn  m  porcftarc  cius cit ,  non 

d.LS.^.  Vererant.Ncc  rcfragatur  huicquic-  exccpaoneprocuutoiu  L  itd  dtmum 
quam.quod  vtdidume(l,mihtinonpcr-  _  CJtpnmMfm. 

iniicaturpropatrc,vclpcaniitfe»vaec-  SodTttumid»qiiodhaAeiiasdiAiiiii« 

\  .  edam 
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«ttiaminnoftri  ccporis  militcs  obdneat,  roris"imidcncli  caula ,  fcd  magis  mc- 

difccptarividco  a  noftris  intcrprctibus,  tus  cxdudendi  &  rcpcllendi  gratia  Ug. 

aliis  hoc  aHirmantibus,  aliis  ncgantibus,  67'  $•  t'itt  verb.  qutd  far  afftHionU  cmf* fu- 

miiiiafHrmantium  fcntcnaxlubfcribc-  ^icionem  fiaudi/  dmtuet.  ff.  ie  Rit.  N«^f. 

Aim  vidctur,  propterca  quia  cadcm  pla-  Sichardus  &  lafbn.  in  kg.  i.Cod.  Nf  potent. 

nc  rario ,  ob  auam  milites  a  procuratio-  Harpr.  ad  §.  /.  IniiitHtion  per  quos  agere, 

nercmoueriuipradiccbatur,inillisquo-  num.iso.  jj^ 
queobrinet.  Quarto  a  procucatione  remouentuc  q^^ 

Nonobllanteeo,quodordo&/blcn-  quoqucredcmptorcs  ahcnarumlitium.  ^;,^^/^.' 

niutcsanriqu^  militcsallumcndi,propc  llli  dicuntur  >qui  vcl  totam  litem  pacuo  ^_ 

omnes in  defuetudinem abicrmt.  Rclp.  prccio  rcdimunt ,  vel  partcni  vidona:  fi-  i,e„aTum 

Vt  enim  ex  modo  didtis  celucet ,  comit-  bi  paciicuntur  L20  ^jj.cuin/eqq.C.mand.  imf^^. 

ritur  fallacia  cauli.  Lfumptm  ff.de paCi  L  ^  ff.mandatt.  mitiatur 
Vcteranos  pcocuratores  exiftere  poC-       Hivero  liis  dc  caulls  non  polTunt  cllc  procura  - 

(e,  afTerit  Wpunus  indtii.  leg.S.^.Vete-  procuracorcs.  i.  Quiapcrcos  multipli- f^,.^,/» 

ratti.  Racio  autem  diucrfitans  intcrmi-  carcntur  litcs,  quas  mmuiintcTcilR.ci- 

litcs  &  veteranos  pedpicua  eft  :  illi  c-  publ.  2.  Quia  per  cos  incccdum  inno- 

nim  iddcco  pcocuratoris  officio  fungi  ccntcs&iuftam  quoquccaulam  habcn- 

prohibcntuc ,  ne  pcopter  pciuaca  nego-  tes  oppcnneccntur ,  aut  vcxarentuc  calli- 

cia,  aut  Utis  aliorum  cuoccntuc  a  mdi-  ditate,potcntia,autimpudenciaredimc- 

ria&Reipubliccdefenfionera  negligat:  tium.  Giphanius  in  d.  Lij. 
veterani  vcro ,  quia  miHtiaiam  tum  (unt       Vala  tamcn  redcmptio  litisalcerius, 

dcfun6ki,non  lecmunt  amplius  Reipubl.  fi  redemptoc  non  plus  coicquitur  quam 

vc pcoindc cum  ratio  prohibicionis  in  il-  dedcrit./.i^.C.»;rf«i.ifi.  Qmn  eti.im  qui- 

hs  cclTct ,  mcrito  etiam  ipfa  pcohibitio  buidam  cafib'  lic  valct  cedcmpcio  &  cel^ 

deficiat.  fio  actionis  in  lolidum.d.Lpetiult. 
jjf  (1       Tcrrioex  corum  numcro  qui  a  pro-       Primns  ca^iis  eft  mtcr  cohecedcs  & 

Q^^.p   cucicionis  munece  cemouentur  funt  collcgat.irios,  intcrquosdiuifioniscau- 

]^f(tf^.  POTENTIORES  tot.ttt.Cod. He li-  ia  iiuerdum  necclfaria  cft  ccflio  adio - 

tiores pof  ^'^^  fotentior.  dicuntur  autem  potentto-  num:  quod  fi  cnimfinguli  hcredcsvo- 

fint  effe  ^«>cmniUiqui  inofficiopubhcoquoa-  Umt  p.artcs  fuas  lcparatim  perlcqui,  & 

procttra  -       mctum  &  terrorem  incutcre  pol^  iudicio  agerc ,  ha:c  perltcutio  multa  Sc 

tores?     funtjCoftituti  fimt :  tum  etiam  qui  vcl  vi,  magna  habct  incommoda ;  proinde,nc- 

vcl  graria,  vcl  opibus  pollent,il}ilquc  tc-  ccllitatc  rci  familiaris  fuadcntc ,  cogun- 

nuiores  aduerfarios  opprimercpolfint.  turomncs\Tii  aftiones  cedcrc.  Ratioi- 

Id  ne  fiat  occallonc  jpcurationis,caucrur  gnur  ob  quam  hic  rcdcmptio  alicnc  Ut  is 

conftitutionibus  Imperatoris ,  nc  hccat  valct,harc  cft,  quia  ccflio  non  fit  vcxatio- 

potentiorcs  procuratorcs  darc,  co/que  nis,  lcd  diuifionis  &  neccflitatis  caub, 

obiiccre  aduerlario,  ncuc  potcntioribus  quar  diuifio  larpc  ahtcr  cxpcdiri  non  po- 

hceat  id  patcocinium  luiganribus  pcar-  ccft,quamfiviunomenveladiopcolo- 

ftace.  hdo  .idiudicctur  vcl  cc  Jatiu:. 

Cxtcrum  hoc  fallit.fi  .aducc{arius,ad-       Sccundus  cifus  cum  crcditor  ccflio- 

ucrfus  qucm  Jatur pcocurator,cTqucfit  ncm  accipit  pro  dcbicoinlolutum.  Ra- 

potcns  ;  quandoquidcm  hic  ratio  pco-  tio  aurcm  eft  quod  &  ha:c  ccfliohabct 

nibitionis  mauifcfte  deficit :  fiquidcm  neccllaruim  caulam  ;  luim  dcbitor  co- 

potcns  procurator  conftjtuitur  non  tcr-  guur  aut  id ,  quod  dcbct ,  aut  aUud  pro 

N  n  n  n  alio 


alio  foluere  ,  volencc  creditorc/  Cinti 
ergo  non  habuic  pecuniam,  qiom  ibU 
aerec ,  neccilum  habuit  adtionem  ce- 
dercquamtSf  necefle  habuit  credicor  ac  • 
cipere ;  quarc  cum  &haECcefEo  non  fiar 
vCYacioniS)  (cd  ibludonis  cattia,tdco  iuic 
prubacur. 

Tertiascaiuicfttcuinis,  (|in  rcs  atie> 
aas  poflUeCa  MODiinoiie  &polIeilione 
rcmm  poflcltarimi ,  ceflloiicm  adionu 
abali<juoaccipic:  valec  enimh^cceilio 
qiiancocanque  predo  eam  iKiieiiierit> 
^uia  pro  cuicione  rcia&p<^flSeceffio- 
nem  accipu,  hoc  cfl,  necc!lKriam,vr  rcm 
a  (c  pclltflam  cuerccur.  Adcoquc  &c  hxc 
redemptioacccflio  Ucis  nonncaUorum 
vexanaoninr,  ledKaiiuctsacpofleifiotiis 
dcfcndcndarcaufa. 

Qunnus&poftremns  cnriis  cf!,  fihe- 
ccslegaiariisauc  tidcicomimilarus  ccdlc 
a^ones  iuas ,  camillisltierimcesaiica^ 
ftioncs  rcHc^x  ccftamcco.  Rat09eft<)uia 
&hxccefl[iononfic  vindidfcarauc  vexan- 
dicauia,  &dexnece{Iicatc^ro£cerle^a- 
wm  aac  fidcicominiilani. 

Hisquacoorcafibus  excepcis  regula 
mmec  firma  quodalienx  licis  redempcio 
nun  valeac.  DoncUus-&  Gipbanius-ad 
l.2i.C.maiulati. 
m-L     DB' INrAMIBVS  qucftioeft, 
CJu.  4 1,  •  vntMradpiacancioncfn  iudicialcniad- 
An  mfj-  mitcanrur tquidcin  iure  Canonico  in- 
mespof-  fames  a  procuracono  munere  aTcenrnr 
fait  ^  •  Ibn^flutae :  iicin  Gmml  infames.  3  qiufl^ 
ptoturA  '  7rin£mnesiiDn^)oftimreflfc  procuca- 
Uftti     torcs  vei' pncrom  caufirum.  lurc  ve- 
ro  ciuili  lulliniaiico  inf.vnics  nonain- 
plius  a  iudjcuU  procuracionc  rcpcili , 
Ucis  aroiit  §.-jGm£  li^tmnw.  it  exaft. 
qud  in  Toco  ita  lufliniauus  (cribit :  Em 
Vero  exctpdoTtes ,  qax  obm  procttrat»ribus 
Jfofter  mfahmm  vel  damitt  vetipjim  pr»- 
HBrmru  oppondMm\aim'miikBie$ffit''' 
qnmm  mttrmodoprofPekimas  y  cmi^i§ 
icere  fantinm ,  ttcdum  de  t/s  dUtercatur 


icaque  exccpcio  infamic  procuracorlam» 
pUusoppom  non  potlic,  fcqmcurind^ 
qjuod  mfamc^  procuracores  in  iadid» 
e^teponint. 

Nec  hu  i  c  refiftic  quod  i  n  famis  poftu- 
lare  iniu  Jido  nongoflic  U,iii9.ff,  dtf0- 
Jbilando. 

RelpondecttrenimvulgotnfianesnS 
poile  poftuiiire ,  /ed  tamen  pracuratDcis  • 

ofificio  fungi  poflc ;  idqnc  ideo  quia  pro- 
curatons  ofhciumvilc  fic :  aduocative- 
ro  lumeifiim  Sc  qazd&re  dignicas  lei.Ji 
^it  procmat.  D^^itdtemmukm»L7'§>' 

de  poftulofido. 

Non  rciillir  quoquc  quod  infamcs  ab 
ommbus  hononbus  cJc  dignicarib.arcc- 
ancur  1 c  dti^mtiitHm,  L  i,cM^mk 
Nam  procuracoris  o/fidunoneftdfgnr- 

,  lcd  on us,  &:  h pfcriinuc  pro yili coit- 
cempcibiliquc  funclionc  hiiiccur  diit  L 
fi  foik  Wcienbec  m  paratiri.C.de  tuf*wf- - 
Im, 

Sanc ms  Canonicum  in  omnibus be»* 
ncconftTrutis  ludicis  re.cncum  cflejati» 
quc  inKmics  m..uth!v.u  pronibicioae : 
Kodte  a  iudidisarcerijipfemct  Aucor  no- 
ftcr  ccfhcur,  eidcmq}  adfbpulacur  Andr, 
Gaii.  /.  oifiriuf^x.  rturtnr.  S.  &fiq.  vbi  in  • 
Cameraquoqac  uifaiuesaprocuracicnc 
acceri',  nec  quequamadnmri  (cribiCf^qoi^^ 
non  rrr  vel  Doftor.velJLacemumss  • 

Mihi,  h.trc  accufatius  confTdcranti" ,  . 
nondilpUcec  Ancomj  Tabn  opmio,qui  • 
ncc  Ouionico  nec  diiili  iuce  infiimetti 
admicri  concendic  in  9MMm.ai '.?  ff^  r**  - 
cept  ^«/(«rAifr.  Ercnim/mTciu  liolim  in- 
famcm  procuratorcmnon  f "uillc  in  iudi- 
ao  rccepiu,  Icu  admiiliim,  ccibtur  Paa- 
luyfB!ijfemtiwi;2.A1j1tucH>aoiuret^  « 
h^curefre  rcccfsu,  non  (ahe  in 
deexcept.  qui  non  hoc  vu!t  quod  finon 
coaAec,camiqiHpcocu£ucur  conllitucus 
eft;ndjpoflBexcc»cUmeinfiimicTepetti» . 
n-deipuas  in/anua  ceno  non-cdftec ,  ne^  . 
duro  de-huiufmodi  excepcionibus  alccr- 
cacur  ipfiu^negpcq  idtiicepucio  procelc- 

cvr; 
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tnr:  onodfmodealkaiiis  jn&nkda-  expcicflefeiaoiiCciirciiiialesificvtfi  pco- 

teacuqiiido«aiiftB*ita,vtclceo<li(ce-  OKacor  extitentalieiMnuarenun,  id^ 

ptari  non  oporteat,  nec  dubirari  ara-  gcfTerit  nuUius  fir  momcnci.  CuriMlti,\r\- 

piuupo£c*iprumaliinui£iudaqj  arccn-  quiumlmperacoresjMfn^/trMMvfm  nt- 

JVtque  haf  larinnr  fertaflis  eommode  MtmMdsmcUMSmrkexifiMydlioqamia^ 

itts  duile  cnm  canonico  cociliari  potcfL  lamtbUgationemy  ne^  lacdtori  nt^j  coduSt» 

Et  (ane  quod  aiunt ,  officium  procuraco-  ritx  buiu/modi  ctmr^u  t$mj>tttrt fitncimm 

lisiudioalis  cfle  vile  atq^  cdtenapcibile^  Ljc.CJeUuto:  At nuila.aliaracu>  eft ,  ob 

idconcedendum nuniroe wietuwed di-  quicurialisrenioiieatiirikpcoeinacionc^ 

oSdoin  pociiis  *  qaod  fic  honorabile  offi-  nifi  quia  offidu  pcocurarionis  fic  ^tOitSc 

dum,non  exigtucum  dignitacc  coniun-  inhoae(bimip(oq^ordiiieciuialjliaiill« 

6bim ,  vc  moxploribus  dcmonftrabicur.  di^ura. 
ttil.€k    Snpeceft vtiNdeainu  aiiBeind^nica-     4>  Ininperadi^md^officiiimadknfe* 

HQ^4X.  ceconfticuriadpaKiiiaeociaofficinmad-  cimctirinf?unes>iUiidvilibinlioneftnmft 

Anin  df  mirrantur?  famofum  clle  oporrer ,  atq;  rale ,  quo  (u- 

jmtatt     Aftirmantplcriqucomncs,adcovtdi-  rccptodiguitasperdaturacnobilitasrat- 

.im^uu  -  gnicate  non  modo  pnuan ,  led  infamia  qui  ad procurarionem iudidalcm  admic- 

tmp^ttt  quoquenotacteosftacttancquiindigni-  ciinfiunesconAuevidecurex$.jfii.A>llluir 

ftlua  fua  cace  conftituci  |M;ocuiaiorisoffidiimfil^  mr^f.proinde  vile  erir  Sc  infame  officiiS» 

dtffutd'  fccperint.  qjiodnobili&indigmtatcaliquaconfti- 

4ttefipr$    Vcauccm  ficfbcuanc^iequentibtts  hi.  cuco  luiapca-    nou  fu ,  icd  luiccpium 

MirMttr  Ibe moaentnrcationibos.  omnemejaiDguacdignitatem.acnobiJi- 

.mdicia^     I.  hilJl^fntmsfMCJkiitmm.  catem. 

Imperarores  in  hxc  verba  refcribunr:  Si       Hanctamen  fentcnriam  Hmirant  pri- 

^frtcurattoaem  fjuuUMim fmtru  curuUi  mo ,  vt  non  procedai  in  psocuracorc  cu- 

trt^dtrujej^ mgnddndMm,  t^timdiffumit  tSK  Regis, veIPrindpis,auteorumqui 

mu^tmeitfi^grM^md fempUdtem,  pcindp^diguicaceacnuieifaice  poUenc. 

iUevtTo quiimmeruer lAertAtit  &generism'  Arquc  ita  in  Scnaru  Sabaudix  dcciium 

famifitnuun  fujciptens  vilttdtem  exijlimafio-  Fuillc  rcicrt  Antonius  Faber,vc  qui  apud 

nemfudmferuiU  obfecumUtieiu  ddrnimueritt  Scnacum  alumue  &prema  curiam  pro- 

ftrmUtmtiiiS»,  EoeehicnonibhundecH^  cueatocia  ad  Itces  olfidnm  eneccnenk* 

notprocurarionem  fuicipiens ,  priuatur  ptiflinam  nihilomimit  nofaificacem  re- 

dignitare  flia  ,  fed  eriam  dare  alTcrirur,  rinear :  non  irem  qui  apud  infcriores  iu- 

^odprocucarioiic  infamiilima  vilicas»  dices ,  caiYiccli  iuriicUcUonem  pnncipis 

iiemquefewflis oyrcundaon Ahomt-  cradhuues.  Acqnehocpropccrca,  qtiiA  . 

•mboslibcrisplaneindigua.  mlniflri  &  officiales  prindpisecriique»  ' 

1.  Acccdirquod  ncque  magiftratus,  quiprincipis  dignitatcm  8c  maicRatcm 

veluti conlul,prarkdus,prj:ror,neq; qui  pra:  ie  ferunc ,  m  dignitate conftituti  m- 

raagiilratum  inicurus  cft^cocuracor auc  ceiligunciu^:  odoo vc  cocu6  ctum  princir- 

deienibrahcinnse0epeffift2^fif»riHf  pii^nicacemliaberefienieacur,vclcri- 

ggf.de  iudied,s4.ffdeprpcitrtt.At<{mnon  bic  Tiraquellus.  Hinc  eriam  Andreas  . 

jrcpcllcrcnturhiabofficioprocuraroris,  Gailius  /.  obfhmtun.  4i-  in  Camera  ait 

noncllec  vtk ,  conccmpnbile  &  inko-  offiaum  procurarionisnon  clle  vilc,  ^ed 

uaeftnm  offictnm.  honoiabilc,  quia  fkGSfiftorinm-ikmmt 

Padmodo^.pcocnnconsronnere  PpneipisftBCuumq}Impeq|,ac|a:oinde 

iMnnji  %  nnl- 
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niillos  in  ea  recipi  procuratorcs  ,  qui  defignarincum  priaado4%n!taris  acno^- 

non  dignitate  aliqua  polleant ,  &r  gra-  bilitiris  iit  vriquc  pocna  grauiflima;  af 

dum  habcanc  Dodoris  vcl  licencuu*  quiddeUnquic  is,quilitemalicnampro- 

id  quod  &  hoc  confihnamr  argumcn-  airacf  nihil  lane  >  cnm  fadar rem  tidtam . 

tb»  quod  quicquid  fuftinetur  Impe-  iurcquc  pcrmiflam. 

ratoria  iubente  maicftate  ,  hoc  digni-  4.  Hisadck-quod  nufpiamin  roroiu- 

ras  efficiatur7rg.  ijuinr.  in  fim  Cod.dtdi-  renoftrol'cnptumlitacdefimtum,quod 

gnitat.  proinde  ea  procur.itio ,  quam  proptereanoDilicadspriuilegiaamitan- 

Impentcoria  conoemone.quis.fiiftinec><  cur,  quia  procoianaalienae  litis  fiietie ' 

d^nitaseft;.  Cifcepta,  Hoc  itaque  aflerendum  noii 

Citerum  conrraria  (cntentli ,  quod  eft  ;  erui>c(cendum .  iiquidem  (ine  lege  ^ 

\idelicec  ob  proairationem  fuicepcam  loqui. 

disiitas  non  exdnguacur,  ncc  qui  eam .  f Neroini  prstterea^t^fllidam  hnma'  - 

iiitec^  infimis  reddanir » aequior,hn-  mcadsdebeceUedamno(iim L^fftefi^m. 

manior  &  verior  vidctur ,  camque  am-  qutmad.  aperiant.  l.  61.  §.  j.  DigtJ}.  defurt.  L  - 

plcdhincur  Tjraquelhism  rr4(S4r.  de  Ko-  140.  deRe^,  lur.  Atqui  procurator  ci ,  cu- 

t>ilit.taf.soperiot.Atixotims  Faber  in  C«£ .  ius  caulam  agit ,  amiciriat  ac  humanicads  > 

TMaubk  9.  uu  it  itfam.  f,  vbt  contra-  -  offidum  prxftare  didtur ,  vt  qnod  grads ' 

fiam. (ententiam  crrore  quodam  recc-  pi^rftrn:,  nulla  mcrcedeincenicniencciiv 

ptum  elTe  dicit.  Harpr,  in  comm.  ai  tit.  In-  ^.fin.  ff.  jnandarL 

Jlttution.  perquos  agere.  §.  /.  numer.  is6.  &  6.  Eadcm  \\xc lcntentia  conhrmacur 

fi^UHt,  quibns&egohibens  lablcribo.  quoque  Lt.C,  NeUceat  potentm^.  Cnm 

Fundamenca.aniem  huhis  opinkmis .  cnimiitiic.^cacurqiiodpotentic»cs,fi 

har  funt.  procuratoris  ad  htem  prouinciam  fiifd-  ■ 

I.  Procuratio  ludiciahs  cft  offidum  piant,extraordincnxpuniatur,nccadda-- 

publicum  leg.  2.  Digeft. deReg.  /im' (ccale .  tur  eos  quoque  dignnare  fiia.mtdAari  $ 

quidem  offidomfvwticnm ,  cuiusvfus-  verinmile  non  cft,  quod  propterhanc  < 

RcipuhliL-.  pcrqn.im  nccciririus  eft  /./.  caulamdignitare&nobiliiacefiiaeituiac; 

§.finjL ff.  de proiurat.  Hoc  isitur  vilc ,  ab-  prinari  dcbeant.". 

icdaim,  inhoncftumCJciufamc  dici  nul-  Ncquchuicicntcciatnoftfqrcfifttmt, .. 

k>  modojpoceft.  qua:  fupra  pro  conciaria  opinione  addo-  - 

a.  £cjaoe.fi-CaIe.e^Ietofficium,iudi-  daiuerunt. 

dalis  pcocuratio :  quod  infamcin  redde-  Qupd  cnim  ad  primum ,  retpondcnc : 

rcc  iUum ,  qm  id  fulccperit ,  ncmo  facilc  Antonius  Faber,Tiraquellus,  Harpre^  . 

idfiiicepcaniseilecacqueficncgligere--  &atii  qm  hbs  fiqinimiiriaddaAtfnl/;- 

.  tnr,  cum  tamcn  Rdpubhcx admodum  qiui.C.de4ecttrioiuk  loquioon  de]»cocu-  • 

fir  ncccflarium ip(b cefte:lCcoini61i.$..  ratorc  iudiciali,fed  dc procuratore  ncgo. 

jfei  ff:de procurat. .  ciorum  cxrnuudicialu  Qux rdponiio  in  . 

3.  Qmcqtud  .iure  non-fi^Ium  pro<  -  ipfis  legis  verbi$:4nanifdtil&me 

bacur,- fcderiamtanquamvcileacneccf-  tur,  vtquacde^pfocuradoneficulcanim  • 

iarium  Rcipubhc.T  commcndatur,  id  (a-  difcrtc^nt  coccpta:  hxc  ^curario  (pedC ' 

nc  inhimia  notari  dici  non  poteft :  cum  habct  fcruituris ,  aCjpindc  dccurioncs a-  • 

iniamiafitpaena  dclidlL  /.  t.i&tot.  tit.ff. .  hoiq^m  dignicatcconfticucos  non  decet. . 

Him  fn»  ii»t,  mfamia.  quin  edam  nemo  <  I^otandnmpnReceaquod  ihaddoAa . 

priuaturdignitatc  acnobUitate,  nifiqui :  lege  non-aflctatnr  jqiiodinfiuiiia noten- 

d«tiqncrit,£c£Kinnsatiquodgcaiijflim6  tMidcairionct  yftocuijttioncm  ludicia^ 

icm^ 
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Itftn  rufcipicnres  ,  (ed  quod  in  exiHum  ijui  arbirr.  inde  wmcn  non  fcquinir, 

micuiuur :  non  quod per fe delicbum &  quod  officium  arbitri  ht  \  ilc  &:inrjme, 

inhoneftum  ilt  procuradoncm  iudicu-  nec  ad  id  honoratx  admicuiuur  pcrii> 

lem  vd  cxcraiiimcialcnt. iuicipcre ,  (cd  nae.  yt:taceain  quodoffiduiii  procu»* 

qnialt  jnunerecariaii  non  iiinc  auocan"  donis ,  prasfcrcim  iudidalis ,  non  llc  infa^ 

di  per  procuracioncm  alicnarum  licium;  me  fed  iiononCum^Vc  iupEa.  oileuium  - 

vnde  &c  is ,  qui  procurauoncm  mandac  iuic  • 
curiali  pcena  plcdUcur.  ■  Qi^d  ancem 

in^Zyf ^  procuracio  dicicur^mo/?/^  JtEfOIFT|0'  TBBSXS 

ftma  vilitMj  idnon  ica  accipicndum  e(l,  AjplffM'- 
quait  pcr  fc  infamis  fic  procuracio  alic- 

narum  £iculcanun  j  ied  incelligcndum  pRocuracoriudidalisfbloconflicuicur  Ut.A.' 

cftVcompaiaanc  y-.iia  vt  iit  .wic  munus  •  -^conieniu  ipfms  &  domini  ,  licem  * 

pcocurano,  compaiatbne  dos  cumdi-  iuam  ci  detnandancis  :  nquidcm  vc  hap 

gnitace  decurionacus  inftituca ,  quac  hauc  ftcnus  /jcpe  di(flum  cft  ,  conftituitur 

cxiguaeft,vc  coiiigicur  ex  L  6. frou.ff.de -  procurator  mandacu  dommi  Li.pria.ff 

4H9mmk'  dk/riair/contiaAnsvecomandatiibio 

Sicaicc.iecundum  refts^atur  quic-  &nudopcrfictcntic6nienru  tot.nr.lnjitr. 

quam:  committitur  enim  in  co  fallacia  de  oh!tg*t.  <jiuex  confenfu.  Vndc  ablcns 

caulic:  quiaquod  iili,  oui  magiftratum  quoque  procuracorem  conllicucre  va- 

g^unt,procucacoces  cfle  non  po(1unc, .  let,  quia  qtue  conuencroncs  iblo  perfi- 

noneft  n«cracio,quodoflicitun  procu-  dtmcur  coniendi,  przientiam  concra' 

rationis  fit  vilc ,  fcd  ca  potiusquodeiuf^  hentium  non  defiderant ,  (ed  inrer  ab- 

modi  hommcsnoupoflunciniusvocari  fcncci  (]uoque  perfici  poflunc,  mcdian- 

L2.ff^ de  m  m  vocMdo.  Quin &  id«o  pro-  tc  cpilloia  vel  mccrniuicio  L z.  prmcff. 

cncaBotcs  aciikere  neqttCttnc  >  quia  Mar-  4ipA'&t9t,Hi.  InflitJeobligat. qu4  eem^ 

gUatns  maiocts  tanec  :fimt  OCCBpatio-'  ■  fil^-  potto  quia  mandatu  dominipcoctt*  - 

nesvtiudidjs  priuatisjtanquampcocn"  ratordarar,  iddrco  ratihabicionequo- 

racoces,incecelie  non  poiruuc  que  procuracocemconilitui  placet,cum 

Adtcfdwn  idcm  tc^bnd^tur ,  quod  1  catihabido  manditqi  aequiparecur,  &ad 

ad^nmnm',  ncmpe  iddrco  curiaiem  initiiimadiistiaiacur  IfikisMSOMMB'  - 

nonpofleprocuratons  officio  fungi,ne  don.  atquc  dc  hoctcxtus  cxtant  cxprcfll 

in  omdo  pubUco  ,  quod  luftmct,  im-  in  Li2.^.fin.Lio6  princ.de  folur.L}6  ff.de  tw  ■ 

pcdiatur.  Deinde  textum  loqui  non  de  i».  Vidc  eciam  quae  dida  iunt  iub  tbefi 
proouiacoce.kididali  ,.&ddc.extiaiu-- 

<Uciaii.  ■  Libeiaim  pranerea  cuique  eft  vtmm  - 

Ad  poftremum  expcdita  quoqiic  Sc  procuratorcm  velit  in  iudicio  ordinare,  • 

ficiiis  eft  reiponilo  :  non  enim  iequi-  an  cxtra  iudidum.  ^.^.cr  4..1njl.defatifddt. 

tnr ,'  ad  himc  adum  infiuncs  admitcun-  quanquam  iiiter  haK  non  parum  inccrfit,r . 

tur:  ergo eftinfamisadhis,necfieripo-  vtmoxdioetttCi  - 
teft  ab  ijs  ,  qui  in  digniratc  conftituci         Eftquoqucincuiufiiis  arbitrio  pro- 

iiinc:  admatrimonmmcnimincundum  curatorem  ad  totam  caulam  vcl  ad  v- 

admiccuntur  etiam  inEunes,  &  tamen  numlaitcm  articulumconihcuere  Lt.ff,- 

co  nonvinccsdidnir  nobilibus  8e  digni-  de  pnc.  inCameracamcnlmperiali  con- 

tatc  aliqua  poIlentibus,ficarbicer  poccft  ftitutiones  procBratorii  nonadmittun- 

f ifrrriam  infiupis.iL7. (fiuf,ff.dt  recept,  cuc  ,  .niilad  tocam  cauiam  func  dire- 

Mnnu  ■  3 ,  £Ue»^ 
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€tx  ,  tedibus  Camerx  obfcniatoribus  mineconiundusrincman<kto»ir ,  t  u 

Gailio  &:  Mynling.  in  bcis  ab  Autored-  C«i  fnHmmindJimmf.  L),  i.i.Jf.mdicA 

Mcis.  Et  cexcus  hac  de  re  apecms  eft  ia  fik. 

OriautJOtmer.p4att^.ttt.i2.i.  Stvuldditn.  ^  Acceditquodnundatumnonpr^ 

Et  ritio  huiiis  iib  cil  ,  quc.d  in  mdicio  fumatur,quia fadi  cflafedprobaridcbcat 

Camerx  ex  dilpolmonc  ordmatioius  vc  mox  dicetur. 

cicancur  parccs  ad  cocam  cauiam  luxca  Ad  mandatum  tacuuin  coniundo» 

L  fia.it  Om.  at  proconttor  •  non  ad  Iiabcicnufpiam  inrcomiiiieaderinr.Ec 

•  tocani.Gauiam  dacus  ,  citari  non  po(Tet  quanquam  diflentientes  prarcendanc* 

adtotam  caufam.  Hocxamen  non  tam  mandacum  in  coniundis  non  abhomi- 

anxie  obrcruan  in  exccuciuis  *  monec  ne>  fed  klegcptxrumi :  lcx  camen  ifls 

Mynfmg.  M.  ohferu.  §4,  leque  vidille  pcodnct  nonpoieft  »  Gofe  qoclac.oon- 

air  dacam  ioliim        confttniciona»  lunftis  pectonis  ^^idi  laculcatem  cti- 

procuracoriam  ad  excepcionem   pro-  buit ,  difcrtie  JK^gU jCas  Jnandaaun  iui- 

ponendam  camquc  admiilam  i  idquc  bcre. 

fa<Lhun  in  caola  (oMlicr0  contca9S$urf'  Non  obftat  quodliinc  indc  conimu 

far|.  peribnae  ,  ptoauacoces  dicancur* 

QU;  4J-     Cur  autem  perfonsc  coiiiuntft^  finc  dtif.  L  js  prmc.  d.  1. 4«.  &  d.tj2.  procura- 

Att coiun- j/nzni^ucu  adniittancur  ,  racio  hacc  eft  ,  ror  autcmhabcar  n)and.uum,unoncx- 

Q< ptrfa- is^xxoti  pixluiuacur  ob  comun<^onem  piciium,  uacumtaiucn  Jl/.^M^^.j^dlv 

lut  quA  di  i{Vini  languiniaa&dioncmqueqnafiio»  fmmtUnk 

((M  v<ry?nr  compledluntur  conGinguineos «  quam  iUI^OQd. 'Ntinqiiodeoiuiniftcper- 

mandatu  optimc  ac  fidcliifiiiic  iUocum  caulam  fona:  pro  coniund^ts  ,  finc  mandatu»- 

frocurd-  procuraturx.  genccs» nontmt  procuratorcs,clarea£- 

tmteffe,     Et  quauquam  vulgo  hafce  pcrlbnas  letic  lAastn  is-^.j.ff.iudk.fobti,  quod , 

racitum  tadcnm^liabete  mandacuro  ibcuanc,ad-  inquicns,ooniiinAbagere  pctnucciciVt 

hahtant  goque  non  omni  mondata  dcibtui  cxi-  cdido  pr.ttoris  ,  non  facit  eat  frecurMt^ 

i^i^rw^fl-jmcnr,  venor  camcamiiiicontEaciavi-  tes.  Qupd  ipfum  quoque  .irgumcnce 

deciu:  opioio.  eft,  easdcagendonuliuiu  iiabcre  man- 

1.  Q^finc  mandata  cdedieantiitia  danim;alioqainceBeptoaiia80tese& 

'l}S.fm(.  &  L 49.S.fin.ff.de  precmjt.  U2.C.  ienc  dJ  upr.  qnodfca ,  quotiens  pfoo^ 

eoL  ttt.  ac  fine  m.tndaiu  noadi^qiiitaci'  ratoris  nominc  in  iure  nodro  iniigniun' 

cumiubecmandacum.  cur,  licliocplaoe  improprie  &  abu- 

CcquanquamprxdidastLdeacptedb  fia& 

.ibhun  incetptecentar  roandata  { ifia  cab>  Qs>d  igituragere  poflont  ooniundi 

mcn  intjrpretatio  planc  diuinatoria  cft.  pro  coniundlis ,  non  fit  proptcr  tacirum, 

z.  N^uia  ii  mitum  iiabcrcnc&prz-  velprxiiijnptum  majidacum ,  quod  ha- 

rurapcam  mandanim  non  opos  e&t»  beancdeagendo^i  /cd  erfing^i  legis 

Ganaonc dccato » nce vUa  ipfius domini  di&oficione :  fic  camcn  vc  licet  nonre- 

r.uiliabitionc :  cuin  tacicum  ac  pr.r  (uin-  pcUantur  ,  fi  non  habcant  voluntatcm.i 

ptum  nuii.iacuni  LantuiKiciu  lcinpfro-  rcpcUanturtaincn,  (i contiaria probcnir 

pcretui ,  qaaDtuin  latihabuio.  Atqui  voiuncasiadeovcncccunciubracicaucio 

conftacoposcflccaationedcittco,  qao-  neadmiccantttrdLiL#«.$.^quiaalasboQ 

ciensoonniigatiieij^ntproconlaiigui-  quodin  dominonim  comundommfi^ 

ncoJnictTiandaro:  nccab/quc  ratihabi-  uorcmcft  inrroduihim,detocqiiecetur 

tione  coniuuclo  lusccrc ,  quod  .cius  nu-  m  lUur  uin  odiuin. 

Co»- 
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Coniun^s  pertbnas ,  qux  Hne  man- 
abuu  admitruntur ,  has  rcccnicr  lOus  in 
d.l.sj.^mc.  uytri,  ^tntth frutrft,  A§tut 
^  fiktrtu 

Hincrprimo  quiricur ,  vrrumnccjca'- 
gnatis  (flili  fratres  finc  majidato  litcm 
procurare  valeant  \  an  Sc  rcliqui  cognatif 
QuAdere  admodum  controuertuntln- 
fcrpp.  Quidam  enim  (blos  (iarres  (ine 
mandatoadmiiti  contendunt^alij^cx- 
teros  agnatos  ad  gnidum  vfque tertium : 
Uonnumadquartumgiadum:  olij  adgra- 
dum  dccimum. 
Prima  opinio  prx  c^teris  mihi  arridet: 
Quja  cantum  nt  mentio  Fratrum  in  e- 
«lido  prxtoris ;  reliquorum  vero  agna- 
torum  nullibi  ius  meminic,  proindead 
eas  d.L^f.prin(.  porrigi  non  dcbct :  quia 
ius  hoc  plane  Imguiarc  eft  &  exorbi- 
rans ,  contra  rarionem  iuns  communis 
( quod  fmc  mandaro  in  litcaliena  nemi- 
nirm  admictit  procuratorem  )  introdu- 
dlum:  athocad  con(equentiam  porrigi 
tKJii  dcbet  Lquod  contra  ff.de  reg.iur.lquod 
vero.fdele^iim.  Ita  Giphanius  ,  Ange- 
kis  &  FaJgofuis  in  i.L^s.prm.  accedic 
iccundo,quod  cumI<^o  in<f(^./l^j.pro- 
pofitum  Fiicrit  declirare,  qua:nam  illic 
cirent  pcrlome ,  qu;e  fine  mandato  lites 
alicnas  procucarc  pofEnt ,  c  cognaris, 
linguinuquc  iundkis  parentcs  duntaxac 
&  f  racres  r^ccnliicrit :  cuin  tanrcn  fi  o- 
nincs  cogiiatos  vcl  alios  eciani  pra.ter 
fratres  8c  lororcs  eodem  iurc  gaudere 
voluillct ,  ad  omnem  dubicationem  col- 
lendam  id  exprimere  fadlimam  ci  fa- 
iflcc. 

Ncc  eft ,  quod  quis  cxcipiat ,  ob  pa- 
ritacem  raiionis ,  qar ,  qnoad  prxlcns, 
negocium  in  fracribus&OEccriscogna- 

tis  obtinct,  exrcnnonem  dt&.L jf.id  re- 
Uquos  cognatos  ficri  oportcre;  KtCp. 
Nam  iura  exorbicancia-&  itngularia  ne 
quidem  ex  paritace  aut  maioricate  ( vti 
loquunrur )  ranonis  CKcenfionem  ad- 

-nuctuiic.  • 


DEPENSOR.TrfESIS  VII.  tfjj 

Sed  vcrum  ha:  perl"onx,i  quibus  man-  Qu.  4^, 
daaim  nonexigicur,  lihtcmprocurtnc,  ah  pej?St 
proprie  procuratores  dici  poilint ,  dctprtcur^to 
vt  (tacunun  ,  de  procuracorc  loqucns, 
criam  ad  haicc  pciloiias  porngi  dc 
beoc^ 

QuxfHo  cft  haot  expedita ;  8c  vcrior 
eft  fcntentia  ncgantnuTi  :  qua!n  ctiam 
confirmat  Lf.^.^.  thduMUm  folnt,  quo  in 
loco  Vlpianus  :  Sed  ttfi  forte  exlibetis& 
p*rentibm  aliquis  interutmat ,  vel  vtr  vxoik 
nomine  a  quihus  mandatuin  non  txigitur\ 
an  commtttatur  RtpuUtic^  qutntttr  magif- 
que  trit ,  ne  committi  dtbeat ,  nifi  futrtt  ti 
mandatum  rel  ratibalitum.  Quod  enim  tu 
agi  pcrmtttitur  edido  pratorit  non  factt  tos 
praiuratorti.  Ecce  hk:  djfene  lctus  alfcrit 
quod  prxdiftar  perfona:  coniundx  non 
fint  procuratores.  Qupd  fi  itaquc  pro- 
curarores  non  func  ,  ncc  ft.icutum  de 
procur.itoribus  ad  eos  pertincc  His 
non  aduerianir  qnod  pamm  procurato- 
rcs  dicuntur ,  vt  m  Ljyfrinc.ff.itptocuras, 
l.i2.Cod.eod.  namhocnonfit  ,  nifiinv 
propric&abufiue,  vtrcftc  concliidunt 
V.i<quius  Lcontroutrf^s.num.o.  Anton. 
fabcr  in     :?;./>r./rf*^«f*r4foy.  Quan-- 
quam  ^rro  nundatum  ab  lUis  non  exigi*- 
tur,dcratotamcn  caucre  coguntur  / 
C.deprocuratortb.  LiJ.prmc.ff.  eod.diilJ.s.§ 
yff.tudicaf.fofm. 

Coniundlis  hifcc  pcrfoni-i  Autor  no-  Qu,  4J. . 
ftcrajmumcr.it  crum  ySfwm,fiiie  confir-  An&cott 
tem ,  lic  vt  pro  conlortc  &  (bcio  firo  line  fors  ^fo- 
mandatu  quiiqnc  proairator  admitta:-  tiuf- 
tur.  Fundanientum  huius  alfcrrionts  ifw //rjr 
cxrat  in  /.  vltim.C.de  tonfort.  eiufd.  in  qua pro  iofor- 
IiT^p.  Communt  inquuinr,  ve^otiuw  poli  teabfctitc 
littm  legirime  ordniatam  ,  etum  quibttf  fineman- 
dam  abftnttbiu  m  filtdum  fiiie  mandato  po-  duto  ad- 
ttii\  fi  prafentts  rtm  raram  dammum  ha-  initiatur 
biturum  cautrt  parati  fimt  \  vtl  fi  quidai 
hit  ptritur,  tudtcatum  folui  fattfiLtttont fir- 
mauerint. 

Ec  raiio'huius  cxpcdita  eft  ,  ha-c 

vidc- 


< 
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videlicet * (juodrocij  prxtentes  nonpof^  idhflO^doiBiiiiliiidi 

nnccaulima /uamagercpropane(ua,iii-  f,44» 

nomine  ribfenris  focij  &:con-        Ncc  obftat  quod  exceptio  intcrpo- 

lorns, quoniain  dulaconncxaeft, cuius  nenda:  cautionis  raci/It  diiatcm:  ar  di- 

cracbuio  finc  incomn^odo  diftrahi  non  latorixexcepaonesance  licem  coiueftar- 

poceft.  ;tamo(^ni<M)ettic:  LtfkCJtpNkt^i^ 

Addunc  Impf ^aiitm  er£iuttmthoc  penult,  CaJ.  4e  txcept.  ac  proinde  pnedi-' 
cft,  conteftatdm ,  litis  confortes  nominc        dilatoria  exceptio  cautionis  rati  con- 

abientium  iine  mandatu  agcre  polIe>quo  ibni  noa  poi&c  amplius  pofl  licem  con> 

fignificanrquodaliiuldicenflttmfit>uUs  .ceflaiain oppooi* 
nondom  fiieric  ordinata  vel  concdbn}      Rdpond.  AdhocedmredeSichar- 

hocvcro  idcirco,quii  ante litem conte-  . dus reipondct ;  exceptionem  buic  dila- 


ftacam » nec  vere  Hnc  conlbrtes  ,cum  nec 
tisdicacur,(ed  concrouetfia  I2s.ff.de  fe- 
tit.bere£t.  ac  Ucis  conciftacio  initiumfit 

liriSjVt  infra  iuoloco  dicerur.  Counrruu. 
i.Vjr.Tefolut.  6  mm.6.  Er  qu.uiquam  An- 
comusl  abcr  vcrbaifta  foiilitem  Ugitime 
«rMMm  indl/lvftwM,  nolitdelitcconte- 
r  1  r.i  interpretari ,  co  quod  lis  pcr  conte- 
IbiuoiK-m  conftituatur  ;  ordincrur  vc- 
ro  p^r  ca ,  qua:  iunt  pia;paratoria  conte- 
,fiacionis&  iudicij  Lordtutd  144^^ 


toriam  ,qua:  conlbrti  opponiciu:,  poftiu- 
diciumdemum  accepcum  liccmquecon- 
teftatam  originem  fumpiiire ,  &  ideoct- 
iam  poftlitem.coiitcfiacamopponi&ob* 
ijci  poflc. 

lllud  obfcrurmdum  cft ,  quod  fi  reslu- 
cric  indiuidua ,  de  qua  iudiao  conibrccs 
experiuncur,vnumqucmquc  con(bnem 
abinino»&anteqnaifvlis  conceftecorBc 
agcte&dcfcndcrc  in  fblidumpolIe,  re- 
'pecSlu  vidclicct  iuris  in  iiidicium  dedu- 


m/i  MM/Si  i^^.CM^ -Maxime  quodcan-  ,  0 

tio  rati  non  fit  opponcndapoft  litcm  con  ""^  ' 'f^P^-^^^f  ?^^^^^^)&- 

ccftatam  Uo.^.fLff.<U  frLratt^.  in  ca-  nerandiconfofOablentMttvcprofiti&i- 

fttautcm  dXz..^autio  rati  prxftccurpoft  ^*^"'"' ^^^^^STSS^ 

litcmotdinatam^pcQindbdicinonpor.  ^ 5/^-«r.R<l^.I-ir/m»#.isftof,7. 


loCdjnatamjacpcQindcdici 

fitiisconrcftac.i. 

Vcrunt.inicn  contraria  fcnccntiacx 
prxdiLLa  racionc  v.crior  vidccur  :nonob- 
lianteeo,  qnodAntaFaberpto  fiiafta- 
bilicndaopinionc.adduxit:  uquidem  in 
d.L^o.i psnultm.  non  de  conlorcc  , fed 
deexcraneo  agicur,  nccaua:ncur  vtrum 
polfit.caitere  .d&cato » icdan  co^ur  / 


num.  1.&2. 

llludterium  &expcditum  eft>  quod  Q&^f* 
ini|s,  qux  fpcdaledefidecaiitmand»."^'*^'' 
tumpcriona  coniunda,neqnidemprae-  '^.'vij 
ftit.i cautionc  raci ,  .idmirt.irur :   <!l  rino  ^ 
huius  pcrfpicua  cft,  quoniam  coiium- 
ciapcribnacxuitcrpp.lcntencia ,  iddr-  ^^*^ 
lw»w.«Hmc  .ncciHo ,  wmjiu  to^ui; i    co  admictitur ,  qoia^mandatttm  iiabet 
Hocvetoideoneg^tti  didt,qiiiapoft lite   pncfumpnim  :  cum  auccmiie  9?»^^^':.^ 
conrcftaram  cxrrancus  procnrator ,  ef-    is  >  q'"  gcncr.ilc  expreflum  habct  man-  - 
fediis  d\  doniinus  iitis  :  ar  :n  </./.  rlriiii.    datum ad  caadmittatUT,  ui qmbus  opus 
ai^itur  de  conibrtc,  qui  idcirco  cogicur    ^ft  fpcciali  mandam  :  abfindnm  dflec 
poftiitem  contdbtam  deiato  cauere,   phis  opccari  mandacum  poefiunpnim. 
quia  proparte  foi  confi>rtis&  fod|  ab-   qi"m cxprcirum. 
fenris,  cemporc  iudidj  acccnri,  nonin-       Qmn  &hafc  rariodari  potcft,  quod 
cercelictat:  led  pro  iuaduntaxat  partc,    ca,qu.x  ipcct Jc  mandaciidenderantma- 
adcoquelicemdeportion^conlbcdscon    gni  tlnt  pndttdidj»  &ideo  nemo prariii- 
teftatusnon(»at,nccfiu£b]sfiieta^qiio-  matttreaaIijdeiiiaiidarevolnifiesadfa«c« 
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t«tU5  pro  hac  (cntcntia  dilucidus  cftin 
Lpdtrtpro  filio.ff.demmoribut ,  vbicon(an- 
guincus,patrc?xcepro,  finc  fpccialiman- 
daru  non  porcft  in  inrcgrum  rcftitutio- 
ncm  pcrcrc  pro  m  inore  co  nGnguinco  l^- 
fo  &circumuento.P4fr/,mquir  CaiuSj^ro 
///(?  omnimodo  prtfiinda  rtfittmio  tfi,  licer  fi- 
liut  refittui  ntlit,  quia  patris  ptriiulum  4^itur, 
qui  de  ptcubo  tenetur ,  cx  quo  apparct  cxrc- 
ros  cognatos ,  vcladfines  alcenus  cfle  co- 
ditionis,ncc  alirer  audiri  oporrcre,  qium 
fi  cx  volunrarc  adolc(ccnris  poftulcnr. 

Inrupcriurcduili  conian^uinci  agcrc 
pofluntpro  con(anguineis  (me  mandatu 
eatlegis  difpofirionc,qu:E  quidem  in  eo 
tantum  ca(u  prouider,quo  mandarum  er- 
iam  generale  fiifficcret :  Jiec  qiucquam 
fimxit  in  his  qua:  mandatum  ipecialc  cxi- 
^ml.sspr'ffdepro(urator.VToindc  in  ijs 
qu*c  dcfidcranr  fpccialc  mandatii  non  ad- 
mittuntur,nifi  fpcciale  mandatum  piofe- 
rant.  * 

Atque  hanc  (entcntiam  amplcduniur 
Didac.Couarruu./.r<tr.rr/«/«f.rf.n.j.Ioh.in- 
nes  Crorrus  in  l.fi  confiante ff.fitlut.matrim, 
Uli.2  n.ptf.Sichardus4i  /.^.C.  deprocurato- 
ttb.  «.//.Rosbach.//;  proceff.tit.i4.n.i2.Em\- 
cjuecomrauncmdicitCouarruuias,d.lo- 
co.Ncc refi:.igatur lUi  tcxtus in  capit.  Nott- 
nuUt  ^.i.de re/cript.vbi  litcra:  ad  Htcs ,  quj: 
non  polfimt  ablque  (pcciali  mandato  im- 
pctrari ,  coniundlus  pro  comundo  porc- 
rir  pctcrc  &  validc  oDrincrc. 

Refponder  cnim  Couarruuias,&  rc<flc: 
cum  in  ifto  capirulo  Romanus  Ponti- 
firxporius  cxrigore  odioque  Hrcrasadh- 
tes  impctrantium ,  quam  cx  iufta  iuris  ci- 
uihs  confiderationc  induxilTcc,  manda- 
tttmfpccialc  requiriad  harum  hrcrarum 
impctrarionem  ,ip(umiquitate  dccifio- 
iicmiftam  tcmperantem  ftaruille  ,  hoc 
mandatum  non  cflc  cxicendum  k  con- 
&nguineis,nccab  his,quiiinc  mandatua- 
gcrc  pofTunc. 

lohanncs^^rortus  idctrco  put.ar^/-  cjp, 
sennuUt.icntamx  noftrx  non  obftare,c6 
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quod  ibi  Ponrifcx  non  ftatuat ,  portc  Utc- 
rasadlitcsimpcrrarih  conlnnguincis ,  fi- 
ne  mandato,ied  tancum  illud  allcrac.con- 
iundli  nomine,impetrantcm,  falfi  vitium 
cuaderc. 

Quam  tamcn  rc{j>onfioncm  improbac 
Couarruuias,  jpprercaquu  cx  vcrbis  teX- 
rus  reluccfcar,  hrcras  Apoftolicas  ad  htcs 
poflc  tuto&  valide  impetr.i:i  ab  his  a  qui- 
busdc  iurc  ncccllario  mandatu  noncxi- 
gitur ,  ncc  cflc  mandatum  ad  has  impe- 
trandum  exigendum ,  ab  his ,  qui  dc  iurc 
fine  mandato  agcrc  poflunr ,  verba  tcxrus 
iUius  ha:c  funt:  Sancimus  vf fialtquit fitper  u- 
Itqiuqudfitonede  cattrofine  jpectalimandato 
domini  literas  Apofioiicas  impetrare  prtfitm' 
pfirit,  &LttratBanon  valtant ,  &ipfitan' 
quam falfariut  punitur :  nififorte  de  tUu  ptrfo- 
nisextttertt ,  aqutbus  non  debet  exigt  deture 
mandatumy  nifi  forraflls  verficuhis  poftre- 
mus,tiififorte,  ad  hxc  tantii  verba  poftrc- 
ma,  Etip/e  tanquuftlftriui  punirur,&c  no  ad 
Et hteratUanonvaleant ,vefciti  debcti 
id  quod  Crortus  lcnfillc  vidctur. 

Non  obftatpr.Trcrca ,  quod  reftirutio 
in  inrcgrum  Ipeciale  dcfidcrcr  manda- 
rum :  hanc  vcro  ctiam  coniundbi  finc  ma- 
datu  pctcrcpoinnt  cap.  confi  tutus.de  m  in- 
tegrum  refiituttone.  Vbi  hrarcr  pro  fratre 
rcftituooncm  in  integrum  poftulauir , 
nectamen  vUius  nundari  fpecialis  in  to  c. 
fit  mentio.RcdVe  enim  Panormit.inus  rc- 
Ipondet ,  lT.itrcmhabuiflc!pecialc&cx- 
prefliim  mandatum  dc  pcrenda  in  inte- 
gnim  rcftitutionc;non  oDftantc  eo,quod 
illius  nuUa  fiat  mentio  in  co  capit.  ronfiitu- 
f/«.fiquidem  in  concifisDccictahum  co- 
ftitutionibus  non  lemper  menrio  fit  o- 
mnium ,  c[ux  ad  rigorcm  proceirus  &  or- 
dinisiudicialis  exigunrur.  Et  prxrerca, 
cum  iure  ciuih  cxpreflc  dccidarur,  con- 
languincos  finecxprciro  &lpeaaliman- 
datunon  pofle  in  inrcgru  rcftirutione  pe- 
rcrc  d.Lpatri  pro  flioff.de  w///w.conrrarium 
.i-in  iute  Canoni*  o  non  rcperiarur ,  idcir- 
co  fecundura  ius  ciuilc  d.  capit.  confiitutus. 

O  o  0  o  inter- 
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incerpTCtandum  erit ,  ac  pnrxiupponen- 
dum,fTacrcm,  qui  in  intcgrum  rcllituao- 
ncm  pe£iit,(pcaalc  dc  hoc  liabuillc  nun- 
dacum ;  maximc  cum  contrarium  cx  eo  c. 
non  rcluccat. 
Qu,  47.     Similitcr  maritas  pro  vxore  fine  man- 
AnfiM-  dato  procurator  &  defcnibr  admiccicur 
fitus  fnf  i(^nc  ccrti  &  indubitaii  tllc  iunscxilb- 
fit  ejfe     mo:lu>c  non  folum  in  controucrliam  rc- 
frocura  uocaritr  vtrum  a  marito,  quivxons  iux 
tcr  vxo-  procurator  vcl  dcfcnfbr  exiftii ,  cxigatur 
rk  fiu.no  cavitio  rati  ?  Affirmare  hoc  vidctur  Con- 
ferflttA   ft.uuiiuis  Impcraror  in  Ln.Ctd-de  procura- 
cakiioue  ror.Eidcmqueadilipubtur  Antoninusin 
wtt/      ii.C.eoi.  m.Sed  his  contradiccre  videtur 
Impcrator  luftinianus  in  LjinaL  C.  depacl. 
conuent.tamfuperdot.\'bi  dilcnc  lanarcvi- 
dctut,  anuritovxoris  iuarnoniinciniu- 
dicio  licigante  iatisdationemnon  dXc  cxi- 
gcndam.  Qiuc impecacorum ad  fpecicm 
contraria  rcicripta  quomodo  condliari 
&  in  concordiam  rcdigi  dcbcaiit,oftendi 
Iilvo  quart.part.  qnint.  qu*fi.decon.V4rtdr.re^ 
Zit  G. .  folut.tur.cituL 

00.43.     hilupcr  perfbnis  illis  ,  quibus  finc 
An  ma-   mandatoalicno  nonnne  litigarc  pcrmit- 
^tflratus  titur,  accenfct  Autor  noiUr,ctiam  Magi- 
profub-  ftiacum ,  qui  pro  fubditis  ibis  abfqi  nun- 
ditts  fme  datoagerc  poUitjAuthori  noikoadftipu- 
maniatu  latur  ^'^ormfcrus  loco  allcgato. 
<;^'(Vf         Vcrum  fcntcnna  hxc  ita  nadc  &:ab- 
Jp^"/"-'*     ioUitc.  propoiita.procul  dubio  vera  non 
eft.  Proindc  circa  propofitom  quxftio- 
ncmdiftinguit  Andr.  GaiL/.«i^rw/.Mj. 
boc  modo  \  vt  li  cauia  &controucrfiai- 
pfbs  iblummodo  fiibdicosconccrnat.ad 
ipfbrumque  vtihtatcm.  &  cominodum 
perrinear.itavtius  ,  cxa(thone infticuta, 
vcldcfeniioncfuicepia ,  ipfisibluiulub.- 
duisqua;ratur,nmc  nugiftratus  abiqac 
mondato  non  poilic  agerc  pro  fubditis.- 
Quoniamrcgulaeft ,  quodnemo  poflit 
pro  aiio  ablquc  mandacu  agcre  L  i.pfim.  ff. 
deprocur.  Ab  hac  vero  regula  nuipiam  ex- 
cipiuncur  nugiftrotusi  proindcuibrcgu- 
U  ift.1  coocmef i  mtcUi^mcuc. 
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Necadtemfacic,  quod  intctfic  dom^- 
norum  fubdicos  habere  locupleces  SmJ.. 
i.cogitati». 

Hoc  fiquidcm  inceEcire  gcncrale  hic 
in  coniideracionem  venire  non  debec  j 
quodficauiacalisfic,  inquaipfiusquoqr 
dominiincercneverfetur,  vcfia  fiibdicis 
coUcCtx  indcbicc  tiiecinc  cxada;  auc  in 
culcura  agrorum  ipfius  domim  curbaci 
molcilaciaucipoluci,  vcl  ipfis  in  concu» 
mcliom  domini  iniuria  fit  fadbucunc  rc- 
£tc  dominus,etum  abiquc  maiidato,pcfi  - 
fiibditis  agcCt  qma  (aChim  lubdicorum  u 
pfiimcangic  dominum  :  IPSE  fiquidcm. 
dominuscucbari,  Ipoliari&iniuriaaflici. 
dicicur  feg.  vtmfacu.  Digejl.  de  vi  &  viar- 
mat.. 

Acque  vigore  hoius  (eccmdi  mcmbri 
diftindionis  mukos  quocidieproccifus»- 
cammandaca,  quam  cicaciones  dominis^ 
in.caufi-s  fiibditorum  in  Camcra  deccrni . 
idtfm  tcihuur  Gailius  dobfii). 

Bcfiibhacecionr  diihn^ione  Au:uri& 
altcrtioncm  inccUcdlam  ^olo. 

Poftrcmo  qiizriiur  de  Amico  inrin^a.£ir.H.: 
familuritite  coniuitdlo ,  vtrum  &  is  quo-  Qu,  4^» . 
ad.propontum,acccnicri  dcbcat  coniun-  ah  ami» 
Ctis ,  fic  vtablqueraandato  pro  amicoa-  c«r  pr^ 
gcrc  in  ludicio  polTit?  dmtcc  m- 

Afficnundum  hoc  vidctur  i.  Quia  r.i-  ttnu  fiue 
tio,  qu^  in  coniundiis  iftis  pcrionis  fac4t,  nuutdatM 
vt  finc  mandato  .^d  agi:iidum  admut.ui-^iff/f/r  m- 
cur.in  amicis  cuara ,  ai^Uflima  ncccffitu-  teruem' 
dinenobisdeuindbs,  xquc  obtinerc  vi' rcf 
detur  :  curcnim  iliaradmittaiuur ,  rano 
hxccft  ,.quia.proptcrconiunclionem  fi- 
mul  &afte^oncm  qua  iuos  profcquuu» 
tur  conianguineos,  quam  opiimc  &  fidc— 
lilllme  cauiam  iUorum  aduri  ccnicntur,  - 
Ac  vbi  cadem  racio  eft,ibi  quoque  cadcmr 
dcbet  ellciuris  di/poiiuo. 

2.  Quia  anuci  noudeiii ,  4iec  vulgari*. 
noricianobis  iundii ,  cognarisac  conlan-«', 
uineis  acccniencur.imo  piifcxunair,  vc>^ 
onus  cft  ccxrust  in  Lcum  allegM.4,  Cod.  ' 
deta^retifi  ptiuliQ.  £1  atuicos  canlan^ui.- 

^  ncifc 
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tteb  oobpttaii  eonibt  ct'U.pik  f.  (pti  mid  negocugeflencfiiie  muidnBiuK 

feriOitM l trg§» 0gl^. tXJflAm tgl^-mh  fciArcjiii.cxcommuniDci.fentenria,  co- 

ior.  *  gnati  admitrunrar  aiin  i  ati  cautionc  > 

Qain  enam  cxpcriencia  iotis  abundc-  quiatadnmi  iiabcnt  mandacum  m^.  d.  L 

(|uetefbtiir, qaodintimiamidpltisdi-  jy/r.  ^ 
i^^nnff  qnam  confanguinei  :  8c  qnod      Non  obfbnc  vctb  qiur  pro  priori  a£- 

tnaiori  amore  &  dile<SHone  profcqacn-  firmantrum  (enccntia  adduda  fiiemnt» 

difint  amid  miam  conlan^ainei ,  pul-  namad  pnmum  Tciponddndumeil ,  ms 

cbe  cfbeo&  Fecrarchaifc /.  A fttm£  v  fingiilaKdcexocbitans ,  quodoontxaius 

truifqinfiMml^d^0S2.  Ecquodamid  caimmnneintrodadamdl,i»ecol>paii> 

anftioriTiccefliruclinis  vinculo  nobis  iun-  tatem  rarfonis  cxtenfioncf.i  admitterc 

^nturquamccmianguinei ,  clarcfignifi-  dtS.  Ug.  qu.d  vero  de  Ugtbm.   Atqui  iurc 

cac  ArtJlmL  dum  amtco$m,tJjlt  vnaw  atti-'  planc  itngulari  rcccptum  eft ,  vc  cognar- 

maai  m  tbi^cmfwHm,  Ec  Cioeco  Skt.  ,n  ab^ue  mandacoad  agfmdam  pro  co- 

Atfit,  frrihi^  ^HUmmmfiltm^tmdm  «lacoadmitcantur :  ciun  ius<u>mmime 

idran  fit  in  contrarium  V  prohibcat  quen* 

5.  Acoedit  quod  fTxties  (ine  manda-  quam  admitti  fmc  legtcimo  mandato. 

"ipcofianilNisageceintudidopoffimt  Pcoinde^ecfi  fiwBaffis  pareademqne  racio 

'mU^4S-frm.  D'tgefi.deftocwr4tv.  Acfio-  Inamj^,  que  in  cognatts ,  obtincrec  » 

^im  nominc  &  appclLuione  vcnirc  ct-  nontamen  erreniio  racicnda  cft  adr.mi- 

iara  amicos ,  tdlatur  expreilc  Paolus  in  cos  cdidb  prxtoris  » coniangmeos  pro 

iJHemo sLI^g.  de  luartdibm  injht.  Proinde  coniun^admttoemis. 
•flc  amid  pco  amidi  iMcittc  mandatead-     Adi^Ottndam  re^ondeo » quanqoam 

mittcnrur ,  acquc  ica  Sichardus  m  leg.  12.  amid  in  mulris  comparcntur  ,  a;qui« 

Ced.  de  pmufdf.  ntnn 7.  TiraquclL  i» Itg.  8.  parcntur  ,  Sc  exorquenrur  criam  cogn.v 

Ced. dereutc.  dtnAt.ttum.  102. Rosbacii.  m  ns ;  id  tamen  non  ptoccdece  iu  priuiic- 

pe€^.ttt.i4»iiimLt4.&feq.OCwsi!iiJXBS^  gijs&imibM  fin^ttlacibus.  Dcmdclo* 

-ger  in  DmtA  BmuL  Sk  iL  tttft,  tt*  fifn-  cura  haberc  ^iociens  lcx  ip(a  compara» 

rd.K.  rionem  &c  ex^quationem  inftiraic  Sic  i- 

Cxccrum  quod  amid  iine  mandato  g^curncc  poibrcnuun  ientetiamnoflram 

non  finc  proamidsad  agendom  inindi-  euecut  t  qnanqnam  ewlMldias  appellacio* 

ciocaofimadniiccendi,  verior cftojimio,  nc  fratfum  contittentnr  amid ;  id  ran^  cn 

eamquecucmur  Giphanius  lelhtr.  Altor-  in  bcneficiis  ac  priuilcgijs  &iun'bus  fin- 

fbimi4dLjS'frin.ff.deprocuraeor.  Gail.  /  ob-  gularibus  Fallit:quoniam  haccftridam  rc- 

ftrM4t.ij3.nmH.2,&2Mf4UfubU(4io,mim.  apiunt mtcrpccucionem4r^.§.y^<^^irvi 

af.  ftkitififkttit*LitmtnMt.ffiit.&t»i 

Confifimmr  antem  h^c  (encenda  iif£ 
primo  hac  rarione ,  quod  nufpiam  in  itirc       Atquc  hanc  fentenctam  tn  fbro  8:  pra- 

lcripcum  legicur ,  araicos ,  perinde  vc  co-  xi  obrenian,cef^attir  QtoHitfMtfubLie.  n.  Qu.  y  9. 

gnatos,catn cautionerad  ,nnemandata,'  ilL  EandeiiMpieinCainefa ffletieoeptani  Qtutnio 

proamicisadmitti :  At  cum  hic  de  iure  ibibit  i.ebfiiiMM  cMUit 
fingulari  &  exorbitanti  agatur  ,  lege  ex-       Ad  caurionem  porro  ntri  quod  Sitn  derjfe 

prella  opas  eft,  quaid  amicis  qaoquccri-  nct ,  fi  quarratur  quondo  iUa  exigatur  Sc prdJljJjt 

jyiuiutnrg.LquedvereffJelegtb.  a  pcocuraiorc  adons  pra:ilari  debeat,^4^(i^ 

•u  Accedicqoodici  tt  Mitwigtc,'  cces  cafiis  diftingnendn  fimt :  nam  anCnMiv,^ 

jgjll^  pKopQiiiiiiramiaa ,  ^l^omca-  confiatmandatum  habore  pcocatacore :  a^fjff 

Oooo  1  Auc 
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aut  con(hc  iUum maixdam  deihcuiiauc in-  bet ,  pUne petruaTum  babeo ;  proptece^' 
cercum  eit  habeatne  mandacum,  an  ve-  qubdiin  dJMCtd.  depr^csirMttr.aAsauxunf 
rononhabcac»'  Pcjmocafocaurio  de  ra^  procuracor  cum  cautione  cari  ,  fi  inoec- 
to  a  procuratore  non  cxigitur  ;  fiqui-  cumfiran  mandacumhabcatnec  ne:  At- 
demharc  caurio  dc  rato  ad  hoc  cxigitur  a  quimaxm^e  mcertum  hoc  cft  ,  quando_ 
procuracore  at^oris,  quia periculum  iub-  nuUo  modo  ,  ncc  plenc ,  nec  fcmplcne 
eft ,  ne  dQmihus  itetum  de  eadem  ree»-  pcobanic  mandatum :  igimr  ef  (ententia 
periamr  tit.  InJ^it.  defititdtu.  Acqui  hoc  Impeiacoiis  cunc  vcl  maxiroe  caucio  r»- 
periculum  ccllacquaildo de manMni  do ,  ti  admirrenda  crir.  Donell.  /H.  com.  ij.  Gi- 
mim  cercb  conilat.  piuiuus  ad  L  2f.  %.  t.  ie  froturat.  &  L  Cad, 

Qupd.vique  adeo  ventm  iudico»  vt*  t$d,  ', 
lumlolum  caucio  iAa  raciliociio(bo  caiii       At  (unr  quidam,  qui  hoc  po(bxi)K>  ca>-  - 
nonfitncccllariajiedfimandatuiaducia-    iu,quoincerrumcft,  an  matidatiim  ha- 
tur ,  fic eriam  inutiUs ac  firuftranea ,  vr in    bear  procuraror,  ncc nc,  lic demum  cau- 
theii)^j«m^^//r.^plunbus<icmonika'    uoncm  ran  exigcudam  &  rccipicndam 
binir..  ^  GOQtendimt,fiiuiquoial£emmodoinan- 

Secandpcafii»  aimcert6  conftiKpcDp'.  dacum  fuericpEimiimi ycfi  mandacum 
curatorem  mandamm  nuUu  habere,cau-    murilum  &  impcrfe(ihim  fticrit  prola- 
tio  rati  itidem.exigi  iK>nJbiec>  quoniam    cum  i  aucii  maudacuurprobacum  fuecic 
hic ,  qui  mandaca:defticnitnr,  nUm.eft  vhicoteae.:.acquc  ita  aUquarduntaxatdb.: 
pcocuiator,-aequeexccpcione  procuraro-   voluiicace  domini^idcs  fiieticfiffia;  quam : 
ria  repellirur ,  necadagendum  .Ttimirn-    rcnrcntiam  vCn  3c  m  fow  rcccptam  lcri- 
cur    pupillL  §. penult.  &  vlt.ff.dcncgot.gcfi    bunt  ^X'cicnbcc-  tn  paraial.  de  procurat.  - 
Exccpca  peribna.coniunda.,  quam  Iine   mmer.  j.  Ko^h.ffoctftft,4y.num.  7,&l-  • 
inandactt  cumtauaone  dfcxaco\admitci .  Wucnb&c;  iMt*/.  dfiakit.tS»wm.'t.-OC'  ■ 
diAumeft  in  proxime  prarcedennl)us  cx   ynAdmJW^.mJ>mi,\BmkMt0»M,  J|L  *. 
L$T.fnii»&iL49*^fihf*jlUfr»mJu2.CMd...  fap.fj ' 

tit..  I.  Qvfialmperacor  Ancontnusin  ^ 

Teitio  pfoiridc  cafii  dantaxatsqno  do*  /.  CidL  ie  prweMroNr,.  tunc  exigi  Sc  prxflati : 
vBiumeft ,  habcame  procuiBtor  mandap-  vult haaccamioocmv  qiMiuloinccrtnm  i 

tu,an  minu6,hxccaurioraticxigitur;idq;  cft»  annegocium procuratori  fit  manda-- 
finificac  pcrfpicue  Anconinus  Impcra-  cum:  Atquiverc  dubium,atutit,diane>  - 
torin/f.Cir/r0^«r.C(Mri«inquien&,i'i(C»-  quic,niiIvcriiiqnecau^aUqiuiubiic,quaB.r 
iu^wMk  tWKfx^itMr^fnctnMtmf,  §iutics  i  dnfaiCKkincm^ficiat.*- 
iHferttmeftyMeine^ecittm  wandatu fit.  Ei-  i.  .Quia  cum  paria  func ,  non  eflc^ 
demque  adf^ulacuil^usjuy.  66,  iyi.ff.  ■  non  apparcrc  /.  ^ o.  ff.de  teft  tutcia.  pcrinde  • 
adSCTrebeU. .  cnc,liuc(|uisnonliabeacuuudatum,iiue . 

Eciacic  quoque ,  ob  quannamioJlnK  "  dcconihilplahcdoceac.-. 
aprocuracore  exigi (bJec » in  Jibcfiikem  i     |«  Qma  aUoquin iruftra  cocies  iocul-'- 
cafiilocum  lubet :  qiioniam  cum  incer-   catum  dler ,  nulL-im  aftionem  aJicno  no- 
tumCit>anprocuratormadatumhabcac,  .  mine  ftne  mandaco  ellejiccm  quodaUj  - 
peiicnIam«tfc»neficDandatunoii.fuenck  debecur,aliumfineilliusvoluntaccexige'»  ■ 
dwtiao  initaito  >  domiims  .dcmia»..  tenwif6tkl4{%Lfie.i$f,4eili^,g^Lj,.. 
gK*-  §'4'I>tgdeprafcript.verki^§is.D^efi.d$ 
Atquclianccautionemratiadmittcn-    ajmm.tut.iicm  dc/iio,  non  dealienoinnb 
dam,  ccii  ml  qtucqiiam  dc  maiidaco pro-  agcrc  oportcrc  Lj-Ji  vjiujr.fft4t,ii  .cuinis.; 
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^ll^grumertctobLuA  modo  ciutioncne-  tum  necnc//.  /.  /.C.^/f/^rijr.Arquiincerrum 

foaum  cuihbct  faccllcic ,  ncquc  .ilitcr  i  >  eft  vtrum  mandacum  habeat  procurator, 
ccm  ciu&,cum  (^uo  nihil  antca  iptl  nc^o-  quando  is  ie habere  mandacura  afHrmac: 
dj  inieEcd(ficidtdjvure  podec ,  qiiamU  ceus  vero  negacecenimmceiinoneado- 
contraium  iIU9!rumY0luacacem>pco qui-  ris  &  in Bdacione rei,7es,deqwilgjtnr>  fit 
bus  hi  interueniiint,o{leiukTit.  dubia,  &  ncgatio  fola cins ,  qno  cum  agi- 

4*  Quia  Ipccuic  cll  ui  coniundis ,  vt  cur  rem  Facit  dubiam  L^.ui  verh.  quodvtr» 
ab  tj^  cnaodacum  non  exieacur ,  prarftica  pttttmtfifimitn^4tiimidiAiiim*  Cft^  qnA. 
tamea  caudone  caci  Ar  hi  luiul  prxci-  4ibiMM,  §ndm  nm  Bmi  Nonkaque 
puum  habercnt.fi  &:  alij  indiffercter  qui-  hicdeficitexvcnque parTe,qqod rcm  Fa- 
uis  Ime  mandaru  cum  caucione  can  adr  ciat  dubitm : eftenmi  ex  parte  a^loris \n- 
miccecencur  prouide  cum  exceptio  fic  in  ccodoiScafiurmatio :  ex  parte  vero  rei  ne» 
coniuoftiHi^iaPicregulamoonOEariam  gKio.- 

ciiyn  c«ced6»quod  nempe  non«dniict»>  £t  ianc ,  C\  hoc  argumencum  vUius  eft 
tur  finemandato  ,  etfi  ad  prsftacionem  pondcri5,probat&:efficit,quodnectunc 
cautionisdcracolcicoticranc.  •  _  cauuodcratoadmittatur,^uando  roud- 

5.  Qimnulk-iado^daripoflet  ',qiiace '  ImpadmpecfaaimapcDjucwnrmanAitfi 
cum  voluntanus  procurator ,  (cu  ncgo-  quoniam  imperfeAu&:  nuUum  poripatr 
cionmi  geftor  nec  oblata  caiKione  rati  ad  ui  ambularc  dicuntur  in  §.pcn.I.quibtu  m<h 
agcndumadmittatur  l.6.%.vU.tun&.L7.pr.  duttfi.mjirrti.  Vndepanacrunt  non  eilc. 
ff.de  negoi.gefi.  procuraior  £dfii$  exnuda  ■  macuUcum  &  non  apparere  perfedhmi. 
allercione ,  quod  voluntaiiemvdoniinilia-  mandatnm,  item  non  md)ece  tnaitdacum 
beat ,  etfi  d(H9jyirm nonfednc^admitd  ^  &babere  imperfedum  mandacumivn* 
dcbeat.'-  de  ficut  ille,qui  nullum  haber  mandatum 

6.  Quia,ftantehaclcntcntia(  inmera  adcautionemratinon^uaututur,vtcon- 
ciu^.quiiidtfibi  fflandanmiefl^valim--  lbu»eftncAitMrumiaiteiftia}itaquoque 
tacf  mendcndic^ue  Uccncia'poiitttRie^lieGhiccumcaunonecana<iinicccnduse- 
let,  reum  ad  fuJcipiendum  compellere.   ric,  qui  mutilumhaixt  4Cin^>eifedttm,  • 
Clli<fi  dicas  cautiouc  (ans|  proipid,in-  mandacum. 

tMefttamen  eius  moieftiaa  Itos-  euit»--  Id£mquediccndum,quandovnicoc6-. 
18.:.  fteprobacucinfbumecum«qaia4alisiKO-i 

7.  Quia  poftremo  vdlitatis  pubh^  b  i ri n  n nn  rft  rrriplfndlinfic itttiOiMia  (fk 
p.\ritcr  &  litJgantium  caufainucnravide-  ^.i.C.ietefijb.  , 
cur  cauno ,  ae ninuis  aicercauonibus  de  '  A  i  lccundum  uidem non  cil  di£dlit  - 
maikbco -fiiifiirwiUdnm ;  antpKObatnn»  rcfponfio :  pariaenimfimi^nQn  efletfrn^. 
fichs  cxcrahiaciic: -Vbi  igjtnr  nihil^plane  appactie»i)uoticns  non  fi^himidnonxlor 
habetquiahcnonomincagit,<^uovolun-  monftratur;  led  nccdemonftrari  potcfti 
cacem domuuoileadat,nihii  ndei  nudae  acque  ad  iUud  dccceendum  &  dcmon- 
eiusaiIeRi(micribiwa(hlAi|Mrocinuique  ih:2uuiumocnnisde£icpiobado,vcex»* 
kiadiciyiiminciepcUcaihis  etit.  -  pfi)tentthqnet:AcdeeonosGafiinnnfr 

Verum  enim  vcru  argumenta  hiec,'  loquinuir,quoaIiquidficnonapparet,vc 
'  modoenarrata,non  funt  eius  pondcris ,  camen  appansc  &  aUquando  probaci 
■vtquenquamiuremoucredebeanL  ■  poilit. 

Adpritniimenim  fe^ibndecJmpenp     Ad  Teinium'  le^onderar. » quod  in ' 
lORnAonittinaBiedmiccere  caucionem  iure  noftco  todcs  rcpedcum  ic  inculcar 
f^jifiincaTOTn  fr  wnf  habwraaniftr  QimJegitar ,  neminem  fine  ir.andatua^ 

'  Oooo  j>  iicum  • 
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^ienam  litcm  agerc  polTe  ;  hoc  de  eo  Ad (exmmrclpondeo,  priraofiimpTo- 
intclligcnduni  cft ,  qucm  nuUum  habe-  fpectu  etle  reo  caunone  ran.Demde  li  ap- 
rcmindatum  conftat,  aut  de  quodubi-  paruent  procuratorc  nuUu  habuiile  ma- 
taiur.,  an  habcar  raandatura  (edcautio-  datara ,  led  temere  litigallc ,  incidere  i* 
jiem  de  rato  j;on  offcn  :  nec  dnc  is  ,  dc  p(um  in  posnam  rcmcre  Utigantium  f •r. 
quo  mccrtum  eft  vtrum  habeat  raanda-  ttt.l.dt pctnAtem.{tttg*tn. 
tum.dicipoteftquodiinc  mandatu  age-  Poftremum  manifcftinimum  conti- 
re  litemque  alicnam  procurare  veht :  netrcpctitioncmprincipii.quoniamhoc 
cum  fieti  poffit  vt  habeat  raandatum  ,  ipfumnuncin  conirouer(iaver(atur,an- 
licui  etuun  fefc  mandato  inftnichKTi  cf-  nca  hininc  iudicij  rcpcUcndusfit ,  quifc 
(e  afterit  ,  quin  potius  is  fKic  manda-  mandatum  liabere  dicit,  nec  hdem  hu- 
lu  cllc  diatur,  qui  mutilum  aut  iinper-  iusfacit,  fed  ad  caurionem  dc  rato jprac- 
fedum  producit  inftruiTientum  j  cum  ftandam  fclcofferr  ?  Affirmant  diflenti- 
vt  proxime  diccbarur  imperfc(5him  6c  entes,  led  fine  vllafolidararionc  :  nega- 
mutilum  pro  nulla  habeatur.  dt^.  p<'  musvero  nosoptimo  Rindamento  legis 
^U.  i.C.dtpTQCuratorA. 

Ad  quartum  refpondctur  confequcn-  Adde  &  hoc,  quod  ncc  is ,  qui  manda- 
riam  negando  ,  quoniam  ftante  noftra  tumprobarenmtur,velmutilo&imper- 
opinione  ,  qaod  admittendus  fit  cum  fc<5toinftrumento,vclvnicotcftc,quic- 
cautK>nc  rari ,  qui  fe  habere  dicit  manda-  quam  fidci  de  mandato  iadat ,  non  ian^ 
ium,adhuc  inter  eimi  &c  comuncias  pcr-  plus  quam  illc.qui  nihil  horum  producit: 
fonas  maKima  atquc  maiufeftiiTima  c-  cumprobatioiftapronullahabearur,per 
nt  difterenria  :  nam  cum  rati  cautioivc  caqaacluperiusadduttafuerunt. 
admitritur  conumdlus  ,  qm  nuUum  ct-  Proindchis  obllacults  rcmoris  omni- 
iam  pcnitus  habeat  nundarum  ,  quem-  no  dicendum  eft,  id  quod  ab  initio  ftatui- 
quc  nullum  raand.itum  habere  conftat:  mus,emTi,quiichabcredicitmandatumj 
At  cxtraiieu«  non  admittitur  cum  rati  etfiidnec  lemiplcne  probet ,  admitieti- 
cjiutione  fi  certum  fit  ipliim  pLuic  nul-  dum  cflccautioncratipraiftKjL 
lum  habcrc  mandatum  \  (ed  tunc  de-  His  conIcqucnseft,quodquofiensdc 
mum  admitti  cura  diximu*  ,  quan-  nundatoprocuratonsprobabUitcrdubi- 
do  mccaum  eft ,  an  raandatum  habcat :  tatur ,  procuratoris  clTc  elcdrioncm,  vtru 
nec  (ane  did  poteft  eum  mandatum  cautioncm  ofFerat  reo  ,  an  mandatum 
non  habcrc  ,  qui  mandauim  fumn  uon  probct:non  etiam  rei ,  vtrum  ex  his  exi- 
probat.  gac.  Etratiohuiusea  eft,  quod  in  alter- 

Sic  ncc  quintum  argumentum  vUius  natiuis ,  cum  iUud  aut  illud  pra:flandura 
eftvaloris,  quoniam  negorionxmcefto-  eft,  clc^lio  pcrrinct  adrcumfcudebito- 
ris  &  procuratoris  huius  dc  quoloqui-  xctn  Lpltrtwquf/o.infine.f.dtruredot.  A<- 
mur  dmcrliflima  quoque  cft  ratio  :  non  ^  procurator,  in  iatisdatione  &  cautione 
enim  admitritur  negoriorum  gcftor  ad  dc  rato  pra:ftanda,eft reus ,  vel  debitor :  i- 
agcndum  curo  catitioue  rati,  qma^errum  gituc  m  cui«i  arbitrio  cft  vtrum  veUt  pro- 
cft  ipfiim  mandatum  non  habcrc: At  pro-  barc  manddtum  ,  an  vcro  oantionem  de 
curatorcm ,  qui  leadomino  mandatura  raio  prarftare,  ita^oft  Acturfium  ftatuit- 
habcre  profitctur ,  non  cft cenum,  nid-  DoncUu^s  i^.fo»j.//,Et  hqc dc procuratorc* 
lom  liabere  jTundatum-Quapropter  a  di-  ad^oris. 

ucriis  ac  lcpardtis  viuofe  hic  concludi-  Procuratorenimreinoncauctregula- Qu.yi, 
xur.  rixcr <lc  rato,li.  e.  rcm  a  lcgeftS ratam  do-  /inpr^. 

minum 
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itrMtr  miiium  habiturum  ellc ,  fcd  cauet  iudica-  bcat,  icdrcm  fusitii  dciniovindicet  :  id; 

racdm-   tum  lolui,i.e.quod  mdicaaira  fucrit  ic  ib-  qood  h>lce  vcrbis  etpreflit  Vlpianus  in 

tmtm    l\iairum,^.f.& ^A.de fatui.  dici.4cg.  40.  S.  z.  Si  in  Jm ,  mquiciw,  iudicia 

p^fitti      Htenim  cur  caucio  de  rato  ab  a(fkoris  rentaltoru  tfe pranuticietm ,  &  rtnerfuspof- 

procuratorc  cxigatui ,  racio  h.EC  cA ,  qujc  ftjfor  ,  caius  dtftnfoi  txtiterat ,  vel.t Jundum 

reddicur  i  n  pr.  ttt.  l.  dc fdtud.  quia  pericitlu  vtndicare ,  nonntpfreti  cr  nonne  videbttur  hoc 

cil,ne  domiiius  itcrum  dc  eadcm  rc  cxpe-  modordtam  non  hahere,  qxod  aHum  efli^ln,^ 

aorur :  ad  hoc  icaqirc  periculum  vicaridu  dlionc  in  pcrlonam  racio  iiaxdkittcic^quia, 

reftchanccaucioncmrati  poihibtrcusa  non  cft  pcncuhmi  vrdommus  ,  quoia 

procurarorcacloris:  hocaucemperirulu  nroairacorc  gcrtum  cft  ,  racum  nonha- 

&incommodm'n ,  qiiianon  meruit  reus,  beac  ,  cum  is  non  rcm  dojnuu  fed  fuam 

li  nouit,pf  ocurat  ori  cUl-  mandatum,  vt  a-  (olticnc. 

gacmenro hoc  calu  cellat  harc  cautio,  vt-  Qumquam  aatcm  in  adionc  pet/b- 

}^feccllantecaula&periculoJLy.C.<ib^r0-  nah  procurator  rei  rcgulantcr  non  pra- 

«irr.fit^uidem  procuratocnon  aeic,ncc  in-  ftet  caucionem  rati/unc  camcn  cafus  qui- 

fcrrciokca^onera  ,  (edab  alio  ilbcam  dam,  quibusScinreahadlionccauriornci 

fiilciperc  /.  4s.^.vlt.ff.dt  procur.Lj.^.vlt.&  L  cjagirur.Primus  cft  in  caurione  damni  in- 

ftq.ff.de oper.  noM.nuncijt.  Non  igitur  pcri-  fedti.  r.In  cautione lcgatorum.3, Inadiio- 

culum  eftj  vt  procurator  rci ,  C\  dc  rato  no  nc  noxali.  4.  In  operis  noui  nunciationc; 

caueat ,  ipic  rcu^  quod  adhim  eft  ,  racura  dc  quibus  fic  Vlpianus  in  leg.  jj.  ^.vlt.& 

non  habcat,fcd  Jcnuo  agar.  Paulus  in  L/eij.  ^rf.fcribunt :  Dtfenderevide- 

At  cautio  iiidicatum  folui  a  procura-  tur  proturator  &  fi  m  poffefionem  ve- 

torereiewgicuc.quiapcricuJumfubcft  vt  nire  pattatur cumquu  damnt  mftciifAtit  ,vel 

.  reus idquod ludicatnm eft,  non ioiuat,a-  legatorumdefideret ^vei inoptrunouirumcia^ 

.  dcoque  fruftra  ador  cgctit  cum  procu-  tione. 

.  ratorerci.  Std etfi/eruum  exnoxjii  cau/j pxtiatur du* 

Grterum  in  procurarore  reiabfenris  ci,deftrulerevidttur\itatamenvt m  huomrub. 

diftingucn^  cft  adio  m  perfbrum aba-  ratamr^dbmmumhabitutumcautar. 

ftione  in  rem :  ita  vt  in  adhone  in  re  pro-  Rano  autem,ob  quam  in  hilce  cafibus  • 

curacorrci  vtramque  adioncm  ptxftcr,  raricautioexigitur ,  hiccft  :  ne  (ciiicet 

rrun  rari ,  quam  iudicitiim  folui ,  in  adbo-  ab/enti  domino  pec  procuratorem  fortaC- 

m  \\\  pcrlonam  duntax.u  ui<jica:um  folui,  ie  fallum,aur  lcucm    impcritum  nocca- 

cxccptis^  calibus  qiubuldam  ,  djftmdtio  tur.JMcigitur<iominusabfc'ns,domurc- 

hxc  flindata^ft  m  L  40.  %.ftd &  is.ff.dt prO'  uerfus,vci  eum  >  qui  permirtente  procu-- 

eurat.  vbi  iKi  Vlpianus  :  Stdityquiquafi de-  ratorc  millus  eft m  pollelfionc ,  oo  no p- 

fuifbriH  rem adtont couenitur  ptat& foiitam  ftnamcaurionc  vcldamm  infcdh,  vcllc- 

fitudattonem  ludiCAtumfaiM  ,  ettam  derato  garomm  expellat,  obiata  a  fe  eadc  cautio- 

delret  cAuere.  ne,vcl  lic  (eruuin ,  pcrmittentc  itcm  pro- 

Rauo  huius diftintlionis ifta cft, qnod  curatore ob  noxam  du^m ,  oblatajrfti- 

inadkione  in  rcm  a procurarorerei  vidta  marione  liris  recipiat :  nc-,  inquam  hilce 

rcftituaiurrcs  ,abip(breo,  tanquamfua  ca/ib.&milIionis&:dudi&nis,  relcinda- 

pollclla; c>iravcrodominiumeiusrei  no  carquod  gcftu  fuerit ,  ax]uitas  (uadec  vt- 

rransferacur  in  accipicntem ,  craditionc  prociurator  pra:Ilet  cautioncm  de  rato. 

aprocuratorefiMila<rr^.i//.;^r6rJif^.f«r.pe-  Quodadquaitu  casu  operi5'  nouinucia— 

hculnm  eft,vt dommus  id,  quod d  procu-  tionis  >  habet  8c  hic  rationc  cxceprionis< 

ncorcgcftumcft ,  poftcaiatumnonha-  pctlpicua»  quualiasnificauciopftarcrur 
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poflcc  dbmlntis  rcucrfus  procitfatoris  caruruitinecpartesaAocis/.M.vilr./iri»' 

fa^mjquifcilicetremifitvicinonuncia-  Ixr.  cau/ki  fiucquis  proclimat  ipfc  inli- 

tioncm  ,  improbarc  Sc  agerc  intcrdif^o  bcrtatcm ,  cicjue  contradiacprocuraior, 

rcilicucorio  i.  z.  pcccrc  vtvicin'  quodco-  fe  dfe  dominum,quo  cafii  derenibris par- 

tn  finm  Jennnaarioncm  wHBam ,  w  Cu(^netLgtmMlitm  fi^-ext^nni^_ 

vdanolia'  quecafu  procuraror  caaeic  debecratam 


rur.Non  enim  debct  quolibet  inrerueHi-  rcm  dominum  habiturum.Hilcc  vcro ca» 
ence&:  nuncuaonem  rcmicccnce,vcfal(b   libus  cxccptis ,  manec  firroa  fapcriorrc^ 


IbfiadepcocticMorc,  donunn»  ihba»^  gulaquod  procucatdr.lliiilt  noocmrre 
imcceceTCihtatem  Cux  nimciadonis;indi- 


gnum  idefleaiciJ!|.vft. J^tlmMftrMm*'  Ad  iuratoriam  caurionem  non  admit- 
(t^.  tciulum  cllc  procuratorcm  rci  cx  hoc 

Quarcus  cafiis ,  quo  procuracor  rci  de   fund^uciuo  iUcuicAucor  noftcr,quonia 
nncaiMDecogicur,  cftmfcftinnioiiein-  .jdlniii  ikiKiiri  iiini  fiili  i  <btalkfiig»' 
inaqgpim  :  etcnim  rclticutione  in  in-  .eft*      -   <    '.  i'. -j;;'..ViTOiTirAiv^£<»fM»  . 
cegnim  rcs  k  poireirorc  rcpctitur  ,  vc- 

Incaimminorrem,  aic  aiicnacam  cepC'       jiESOLyTlO    T  HiSlS 
tfa,conominefe  adiiecfaalienacionem  «OAow 
in-iiicegciimc^iciupo(hilar,tsquiadaec- 

fns  apcntem  polTeiroris  abfcntis  proai-    \  /Andatum  -plOcuratorium  debetiif-^. 
ratorcxilUt  ,  imponitur  hoc  cinon  ib-        Aexprimereipiis  procuratorcm  dc- Qu:5**, 
luro  vt  iati^iet  adolcicend  iudicatum  dcrit,adquidvelin4}aacaula,  &contraMMMl 
felni  iifedeiiam.iem caamdominum  ha-  qn&qoifakanne pcomiflio de  racihabendo  rmft 
HnmiiP  >  qui  ccuerius  poten:  adole.  co,quodabaftorc  gcftu  fucritliibiicicn-  inftrtn' 
lccndde rc  fiia  controuerfiam  fiiccre  Ug.   da  (it?qaxftio non  cft expedita,(ed  diffici-  d<  nu»» 
imfibmu^.  efi  &  ufm  Digefi,de  frotnrd-  luna&valde  incricaca;  cccnimde  eacres- 
..fah  ceperinncordiner&;accontiati^I>d.opi« 
Qujncus  eft  in  a£Uone  libeialifiuc  in  nbncsquarumprima.eft»  (quodclauiuk 
adUone pr.riudiciali dc  ftatu  :  nam&:  hic   demto  in  mandaro  procuratorio  fit  ne- 
c  luere  cogitur  procurator  rei  de  nuo  di&.  ceilorio  iubuaeda^  cxprunenda,atque  i- 
U^.  30.  %.fiftatm  L  i.  %.fi  proiurtttr  Digtft.  ufiacuunt  Matth.  ^t&xA>.  'mf£r4Ml  h 
.  mlndukiuL  cogicur  videlicet  procuc»-  /fiMNi;APecr.Gregpr.Tbolozan.^^ 
torinhaccauiacauerc  dcraco,  iiucpro^  ei^gm.4m.7.Vbaiiuk(9mm.tib.f.c.g.fkf.At- 
curator  petat  aliqacm  m  rcruitutcm ,  fi-   que  h.rc  opinio  nititur  fimdameto  /.  6;  .f. 
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De  Procvrat.'  et  befsnsor.  Thesis  VIII. 

figiiificcnir quetn  aducrfus  fuum  aduer-  dit  texnis  iuris  Canonici  iii  Cdp.S.  m  ftrb. 

urium  conftitucrit  procuratorcm  ,  &  pmuratorU  vel  rdfthabitiotiis  ,  dt  religtof. 

inqoacauia  fcccric  racumque  (chabicu-  dont.  rbi  Papa  Innoccncius  liceras  pro- 

rum.   Non  icaquc  fufliac  mandatum  curatorus  a  Iicecis  ratihabitionis  dilbn- 

nili  clauiula  ifta  dc rato  cxprclfc  fic  fub-  gucre ,  ac  has  plenius quam  ilbs accipc- 

ie<ika ,  addi  huic  potcft  cexcus  m  L  60. ff.  re  videcur  j  hc  quod  tranlacho  cum 

m4Si/4//,  vbi  formula  mandaci  nrocura-  phori  vcl  Abbatc ,  quiUtcras  dc ratiha' 

corij  pcoponicur  ,  cui  iii  Hne  (ubi)cicur  bicionc  acapiculo  liabuic,  inica,  rclcin- 

cbufula  de  raco ,  his  verbis :  Et  omnia fir-  di  nequcac ,  cxprclle  dicicur  ui  cap.cour 

nuiJfeutefAilAexiJiim/mtttc&noncontra-  cingac  de  cranladion.  Proinde  liccra: 

TiumdicentttibiAdvllAtnoperationem.Qmi'  dc  ratihabicione ,  mandacum  cumUbc- 

circa  fi  daufula  Iuec  non  ciTet  m  mftru-  ra  inducunt  ,  cum  (ine  hmuimodi  vcl 

inento  necellaria  ,  vtique  in  formula  fpeciali  mandato  tranlkdio  a  procura- 

procuratonj  a  lege  pradcripu ,  omilla  tore  fadla  non  valcat  L  Manduto.  ff.  de 

fviiiXci.  procurator.  L  trdn/adienit.  Cod  de  tranf 

Sccundaopinio  eftillorum  qui  ftatu-  adio. 
unt  ciauiulam  huiufmodi  dc  rato  non       3.  Accedit  his  textus  in  L  i.ff.  de  offic. 

quidem  111  mandato  eilc  nccellaciam,  icd  proc  Cdfar  ,  vbi  qax  a£la  gcftaquc  lunc 

camcn  viilcm  cilc,  tum  ad  hoc  vtiqui-  a  procuratore  Cxfiris ,  fic  ab  co  com- 

poUeac  mandatui  cum  Ubera  ;  tum  ec-  probancur  ,  ac  (i  k  Cziare  gefta  (int : 

iam  quod  fi  huiufmodi  claufula  fucrtt  quz  verba,  inquiunt ,  mandacum  cum 

fubiedbi ,  procurator  non  teneatur  ca-  Ubeca  procuracori  Cxiaris  conceirmn 

ucre  de  raco ,  quam  cautionem  omnino  intcUigi. 

prxftare  cogaturprocurator,  fi  clauiLIa      4.  Adhaic  fiicithuc  tcxtusin  L/ipro- 

ifta  fubiedla  non  fueric.    HilUger  in  curatorem.  6j.ff.de  procurat.  vbihxcqua- 

DomUi  EhucL  Ubr.  18.  c^it.  12,  Uterd  H  forma  procuratori)  a  ICco  Modefti- 

le.  nopraefcnbitur  ,  vt  inco  nomcn  confti- 

Opiiuonis  vero  huius  fundamenta  tuentis  pcocucatorcm  ,  conftituti  pro- 

hxc  funt.      I.  Quia  expediti  iuns  cft  curatoris,vauia«Scrauiiabitionispromi{^ 

quod  Ubera  admiiuftrandi  poteftas  per  (lo  exprimatur  :  ied  forma  debet  exa- 

zquipoUencia  verbaconccdi  poOIcvcum  <Sl:c  feruari  Li.§.  t7.ff.de  tranJaH.  /.4.C. de 

xquipoUencium  eadem  vis  fic  &  poce-  iure  fiJcL 

ftas  L22.prmip.ff.ai  TrtbelL L2^%.s. ff.de      5.  Ecqaod claufuUifta  denu» in pro- 

Ub.  &poQbi4m,    vc  H  plena  poceftas  aut  curatorio  omiila  ,  cogatur  procurator^ 

arbitrium  procuratori  pcrmirtatur  /.  etfi  mandacum  habeac,de  raco  cauece, 

10.  Ctd.  de  prtcm.  aut  poccftas  fadendi  quodque  przdida  raci  promiilio  ,  in 

quicquid  dominus  facere  poffic ,  pro-  mandaco  expreila ,  fubleuer  procuraco- 

inde  cum  clauiiila  caci  Uberx  xquipol-  rem  a  cautione  raci ,  hac  rationc  coniir- 

lcat ;  ilquidem  xquipoUentia  hxc  funt  matur,  quod  ctfi  dominus  in  mandaru 

Tdtum  habeo  qutcquid  Titm  egertt ;  Et ,  procuratorimandafle  cenieatur,  vtage- 

De  Titio  Ubetam  agendt  facuUatem.  Pro-  ret ,  Utem  conteftaretur  ,  teftes  produ- 

inde  quo  in  mandato  adie^  cft  hxc  cerct ,  cartcraquc  faccrcc ,  quo;  ad  cau- 

daufula  de  rato  ,  iUud  cura  Ubcra  ad-  famricelcgitimeque  peragcndanirequi- 

miniftrandi  potcfbrc    eru   coniun  -  runtur  :,  non  tamen  aiia  mandati  liijus 

(^ocm.         ..    .  intcrprctaao  clle  poteft  quam  vt  rvcc 

1.  Ad  confumationcm  huius  accc-  agac,  ^  . 

.V  j  ...  Pppp  Qujc- 


"Quiccjuid  iginir  negligenter  tmpcn-  fundamcuu  pnenua  <iuaium-  Ofmi0>' 

teucgdhun,  idccttCxciamandaB  Boet  wnL» 

Amuoo noccnr  neqnir ,  niG^de  omnk  •  NM-^a«dtfici, ^  propriUkftaJ;» 

4piod          fiient-»  nd  habendo  pro-  «iucannir ,  icnfmoa-rc/poHdet  ad-pri- 

■nirerit.  Quoc!  fi  icaque  clauTuk  iftara-  mum  ex  £  Ss  frdi  prvcurAt^r.  dedu^um 

ohabiuoms  abilc>ccu  mamiatum  ccno  Ai^dcca»  Rauciibarus  dU.  6s.  vel  lacilda» 

pfobamiirfiient ,  taoo  camen  exigpir  fioiaii^  modiim ,  qui  amiquis.ui  phcoifi 

dc  caiidoniiiieiideficieCviedpcnculura  &adiiiaveni  Mraiendus  eit,  comple- 

erit  ,  ncdenuo  agac  dominus  &  cxci-  ^i,  quo  procucator,  etll  de  maiidrira 

pienti  ad^edaria  replicet  rem  iKjn  cx  docccec,  Uaidare  iubebacuc  cataiH  rcm 

xnandaco  ,  icd  prztes  maadatuio  etfc  dominnm  liabitiirttm  $.  fnm^^or 

feftam;  n^immfif  lOUi^fii^fki^  nilhdomik 

6n  Idcm  confirmarqtttxjaeA  w.Cdp  nus  pcrmitpcrct  fe  ratum  habicurum, 

fncitratorti.  cxquti  parcf ,  iadicatum  ex  queJ  cum  eo  adium  fiitrit.    Vel  fpc- 

feuidcdolbuc  procQiatorisitadcmum  cuiem  clle  did.L6s.  dc  procuratoro, 

ielandiBonpofle,fiplenajUipotefta5«-  qdal^afaibiK-domiiioper- £c 


fendritcdata.  Quarefi  canoiidBGafis,  vci 

cautio  rati  ad  hoc  pciicidllfl»«eR!61lim  Ibcuicur. 

iuftc  dclidcratur.  k  enim  ita  dcmum ,  v«!ut  pratlcntis 

Teriia  opimo  hxc  cli  ,  quod  ciaulola^  procuracor  inccruenire  iflceiiieitur,  pro- 

Bgcnri,  iitpioimiorio  oMil& ,  tHnA  iMlcqoedecacoiion<anec-,fidomi)itiB. 


r  siee  »  fi  idtenr  ,  qnic-  ipiede  ratoin  Ucerispromiferic&IiceriB 

quam  operecur  ,  fcd  inutiliter  plans  &  ciusabadueriarioadprobciKur.  Scdhat 

eciore  cxpnmamr.  Qmm  renccncum  raciiiabiiieRis  proraUfio  &  cautio  ,  ex 

pleciique  piacirillrlcrim  Raocbbania ,  partc  adotis*cmlqiie  pfocuruocis  y  9c. 

«loonim  edam  iongum  cacalogam-alk-  approbatio  adaeriarij  noreHacia  non. 

gat.  Arque  ica  a  lCtis  Wittcberj;en-  eft,  li  mandamm  adisinfinuetnr  ,  vcl 

iibus  Anno  S4.  pronuncutum  ^ii^  prartens  doroinus  Utisin  iudicioapuda- 

le  idcm  ccftacur.    Fundamenca  au-  ^  procuratoris  iui  pcrionaiTi  conlit- 

■em  hnina  opinioniB  hsc  addiMn»-  met  (ift$> fii  mm  hiHiJvfiit^&lMk^ 

Expreflio  •orum ,  qnac  tacire  in!*imt ,      Nenadueqflitur  etiam  iSb.  ff.mmdB" 
vahA<Tpcx3xuT  LjJckffa.iMfi  ontgMwt  U  Non  eium  iUic  forrottia  psaeicabi- 
».§MsikftMS'  vMlMJ^i^sdtft.       nr  pBOcacaiohj  ,.quoeicmper  iimBHl- 
qui  mandaco  pct  Se&  iBdw  ineft  iaci-  dftfcobficQandafiirled  pBopooicurlac*r 
naintionis'  promiffio  expreiTa  in  prO'  muUmandati  cumlibcraacfiberrimaa- 
curacorio  i  nihii  itaquc  optratur.  Af^  gendipotcftatc,  quxverbisiftis«««BJiui 
fiimpcio  indt  pacet ,  quod  qui  aiiqcHd  ^tM  ate^jffifii^  extfimtMUt  &  nm  CM- 
Sm  oMuidar .  iloc  10^0  poUieei>liiteUi.  '•mdmmtmM^titm  ^^hMmm»  coii- 
pturft,qBn«fmBiitMiiip>iacimii  c&ha^  «nctur. 

bimrum  ^quod^  inqilim>  tiwtA lcgil inif  Simiiiternec  recundaropinionis  fun» 
lueru  adhun.  -  damenta.  quioquam  ad  cem  ^ciunt ,  ad  • 

EgoUahio  aliori1u&b;faaflc0oftie-  pcinuim  cnim&dlis  eft  reiponiio4«tai- 
mam  fencemam  ommno  ampliftan--  qjpod^romiflio  saci  aquipoUQar  con-' 
damaerednendamccnieot  cefiioni  hbera:  adminiftracionisn  nego' 

Ncc.  obOace  £uta  •  qpicqpttu  ^£CTncgp4  idyoq^hoo  fiiiidimenco , . 

qpodi 


©I  Tkocvxa^.  tt  BijEMJon.  Thesis  Vllt  ^K? 

viqaod  fi  hacc  admittcretur  hypothcfis  Quintum  quo<^ue  argumentura  no- 

«oncidecet  CmcSc  funditus  cucrterctur  bisnon  nugnopere  refiflit:  nam  fipro- 

«liftindkio  illa  procurationis  in  liberam  curator  mandatum  habct  a  domino,  ctfi 

.&nonIiberam-,  &omais  procurator  li-  f{nes  mandati  iranigreflus  pcrperam  a- 

beram  cen(cretur  habere  adminiftran-  liquid&ncgHgentcrgelfericivontamen 

difacuhatcm ,  quoAtamcn  (cais  lefe  ha-  peciculum  vllum  cft ,  vi;>  ptomiflionc  ra- 

bcre,&procur.uorem  duphcis  cfle  ce-  lnftrumento  procuratorio  non  inier- 

neris,almracumlibera,ahum  finehbc-  ta,dorainus  dcnuoagat,  &cumctfe6lu 

ta,hquido  demonftrauifiipra  ad  princi-  reum  conucniat  ;  quoniam /certi  &  cx- 

pium  thefis.  u  bmmd^ut.f.  Et  quan-  pcdiri  iuris  eft,  quod  neghgcnria  pro 

quam  forta£Rs  hxc  .TquipoUcmia  Lint:  curatoris  ipliporiusdomino,  quam  ahi 

tMtum  haheo  qmcqutd  Tttm  egerU  ;  &  D$  i,oocrcdebct,cum  fibi  dorainus  impu- 

Xitt»  Uhtram  agendi  fiUuUatem  .iciendmTi  ta^c  debeat  quod  non  diligennorem ac- 

taracn  cft  nou  omncm  proradlioncm  gdeliocem  conftituerit  procuratorcm. 

jari  tam amplis  co^icipi  vcrbis^uibus  o-  Proindc  ctfi  claufula  de  rato  non  ftieric 

mne  q^uicquid  procurator  gcftcrit ,  ra-  adic6bi,ca  tamen,  quz  malc  &  neghgcn- 

tura  ie  habere  dorainus  poUiccatnr  i  tcrgeflitprocuratordomino  noccredc- 

ied  verba  proraiflionisxati  ellc  adipfura  t>ent :  non  quia  mandato  hxc  conrinc- 

mandacum  reftri£la  &  in  dubio  rcftnn-  g^j^^  j  (ed  quoniara ,  vt  dixi ,  m  co  culpa 

genda  i  ita  vt  dorainus  promitrcre  ccn-  eftdomini,  quod  rem  fuam  dihgenno- 

lcaiur  ratum  habcre  quicquid  a  procu-  ^    fideliori  non  comracndauit ,  vt  mfra 

«tore  ex  mandato  fuent  gcftum  i  &  hoc  Jicetur.   Et  lane  idcra  plane  diccndura 

jcft  (^uod  &  Rauchbarus  refpondet ,  forct^ctfiexprcflum  mandatum  cumli- 

^bululam  rari  hberx  uon  acqmpollcrc,  bcri procuratori  adorainocllet  darumi 

icd  jpro  conhrmationc  ,  cxecuiionc  &  Jaufub  rati  expreilc  mandato  cifet 

ilcclarationc  pca:cedenrium  adicdbra  infcrra:  ncc  enmi  verumcft  ,quod  fibi 

.cciftiman.  Hilhgcrus  iraagmatur,  quod  proinifli» 

Adfccundum  cxd.deretipof.donLpt'  rari/deadcaporrigar,x^ujc  negligcntcr 

titura ,  bcne  quoque  rcfpondct  Rauch-  pct perara  impcrite  6c  fraudulcntcr  k 

barus ,  hteras  raanabitionis  vcl  de  ha-  procuratorc  geruntur  quodque  hacc  ra- 

bcndo  ratura  &  gratum  &  procurato-  habcre  intcUigatur  dorainus  promi- 

rias  ,  vel  mandari  pro  eodcm  accipiiu  .  rcfcUitur  fiquidem  opiaio  iftlixc 

d.c.i.&c.cor4m  diUS0j4.de  ojfic.& fot.utd.  jgg^    racione.  Textus  apcttiflimus  cft 

delegat.  nec  lignihcarc  cum  libcra,  fed  in  l.6o.%.jin.ff.de  mjtndat.  in  qua  Sccuola 

fpecialc  roandatum  ad  tranfigcndura  ,  fcribit  :  Titto  flto  fuo  S,  Lgo  qutdem 

vcl  hteras  de  ratihabirione  tranlai^o-  jiiundum  naturam  tfft  extfitnto  fro  patre 

jiis.  &  pstrk  fil^s  aegocrari  fine  ^Uiqua  coruef- 

Ad  tettium  refpondctur ,  rationalem  inquifitione ,  fi autem  necefiitMaHqua 

fcu  procuratorem  Ca:faris  a  lcge  genc-  t4iitertt\  concedo  tibi  deontntbm  meit,  V  T 

ralcm  admnuftrationem  adcoque  ara-  yis,nfgociarf,fiutvenderevit.fiuepactfci, 

pUorcra  poteftatem,  quam  rcliquos  pro-  quodcunque  operart  vt  domino  ov.nium 

<:uratore5  habere ,  ilhlquc  proptcrea  ac-  meoYum ,  mt  0  'nf;:.t  a  te  ejfc  ft^ia  txiliimant€ 

ccnfcndose/rcquinou  fimplcx,fcd  ra.aii  contraruim  diccute  tibiodvlUm  ope^ 

^Lxtum  cum  Ubcra  habcm.  ratwft'"' 

Adquartumiamfuprarefijonfumfuit        ^  .  r  1  

.  '7^  .                  ;  ^  Ecce,quamuishociocoTnand:.ran> 

Anrefuutionepnmaeopmioiais.  *.v.Lt,v] 
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Tnio^in  libcrrlma  pote(bce  dcrebas  enim  gcncrali  mandaro  non  conrincn 
patcmis  difponcndi  conccflum' fiiilTec ,  difcrrc  P.iuln?  rcfpondir  in  l.  60.  ff.  de 
iiCjVt  proiu  ipla  volucric  (upcr  ilUs  dif-  Jranj<ict.  Mjtndaio  ,  inquiens  ,  ventrdb 
oonere  p oiru  ,  idque  omne  IHe  tatuinr  tm  itathieri  tHm  tnafUHmm  iimAii*, 
nabitafiiirt  pollicicus  focric  dominus,-  cau/a  mterpof!tam,&iie§fipi0u1t,^ 
CXpieflc  camen  fubi)cir  lAm  quod  quic-  mandauit  tranftffionrm  rittam  mn  ha- 
qutd  non  adminiftrandi  animo,fed  frau-  buit ,  non  fojfe  eum  repeBi  ab  a%twAm  ex*' 
dulenccr.alienancvclmandarir.fiontap'  ercen^. 

kieincceaviqtieinandacnmfcfeexccfi^  Eoque  reftremhim'  quoque  cftmf^' 
dercob  racioncm,quam  fubiicir  Idus,  iurandum  omne  in  anirnam  altcrius' 
qiiia parcr  Titio  filio  (Iio  plcne  quidem ,  prarftapdnm :  nam  &  hoc  j;ener:ili  man-' 
kd  quacenus  res  cx  tide  agendia  eflec  ,  .  daco  non  concincri  ,  led  (peciale  man- 
niani^uncr.  danifn  Ae&issxtff  hBnicbfilcure  itgffflS* 

Q^Kiadonem  aperciAuham  con-*  cacP&uIiisin  i/7#i!ri«rmrrir«.  &deia- 
firmarc  (cntentiam  noftr.iiri  cvindc  pi-  remrandr*  proprcrcalunmiam  infpccie 
ter ,  quod  adminiftrare  &  pcrdcre  libi  hoc  profitcrur  ponrifcx  :  KuBam  tiln  iu- 
(\m  oppofita  &  inuicem  conticaria  ,  itx  imuriam  ftciffe  cenfetur »  qm  frodtra' 
vt  proinde  qui  bona'  fiia^alfi  sfibnini-  t^m  tm^d^^ifiar^  tenfikmmuai  eaitfM 
Aianda  commheric  ,-  non  incelligttur  ^Aentem  fiiptr  hoc  fiftciale  mandatltm  , 
ipfi  permilklc  vt  pcrdercr  ac  firaudu-  aimifit  ad  prsRjndfm  in  ea  cafmnnia 
lencec  ,  ncghgencer  &  impecicc  admi-  turameatunt.  Cod.  pn.  tU  luram,  (aiamn,  • 
taSa^  »  qiiantamuis-  libercinMm-  hfixt^'. 

adminiftiandi .  fiKaltatem .  concelfe  -  -     Qtrodrca  talem  conftmitibnem  pro>- 

rir  .  curatoris  ad  iuraiidum  dc  calumnia  in 

lllud  porro  in  memoriam  reuocan-  prinapalis  annnam ,  non  valerc  ,  Con- 
dum.e(l  i  quod  fiipra  fub  inicium  huius  Jlituo  Titiumprocuratortm  mtum  ad  iuraH' 
diipucacionis  notaiiimiii,qiUMl'riianda^  inwaM.aMriH  Mig|Sf iednimpi^ilaBun  dEfll 
tamdQpI6riir  genecaIej  (cu  vniueriale  tpecie  iuramenri  nuncuMrim  memio- 
fnandarum,&  Ipecialc:  lUiid  cft  in  gc-  nem  in  mandaco  fieri  dcwre  concKidfc 
necevniucr(brum  nceonorum  :  hoc  ve-  Gaiiius  /.  ol^Jeru.  8j.  vbi  rarionem  eius  ^ 
tovfiiasttlibiikiscaa&.jeirnegocij.  £»•  hancaddaati  qnodlngeheraltmandfl- 
il  vero  genexale  mandacum  vniner(iB  toadiurandum  non  veniac  dctidum, 
in  fe  caulas  coniplccflirur  ,  fiinr  ranien  &  gencraliras  iflra  de  iuftiscaufis  inrclli- 
cauik  quardam ,  quar  gcncrali.niandaco  •  gcndafic  I.  fifreettntor.ff.tte  cemUQ»  m- 
non  concinencur ,  (ed  ipcciaie  manda-  ieh. . 

mm  defiiienmc; :  -tales  veio.fimc  *qiuc :    Inj^jer  illis  caiifis' ,  qus  non  contl-  iJ^,jx' 

cum  maxtmo  doraini  ■  prxiudicio.  con-  ncnnir  gcncrali  mandani  >  ied  (pecialc  Qut^Cf  j" 
iunft.T  fimr  ,  de  quibus  ica  pondfirx  dcfiJcmnr  acccn(erur  quoque  in  inrc-  refit- 
fcribit  m  capit.-4..tUproc.  mfext.  qui  ad  grum  rcdicurio :  iiccnun  Gaius  in  L2s.  tutio  m 
agenddmAr  defendcndiun,  ac  gcncnu  $. l  ff.de imegfihi.  Sit^kiteniemt  iu-  mepum 
liccr  ad  omnia  ( eriara/i  inandflkam  exi^  •  maktm prafiaiidMfhr^tMtitii^f^  reqtae0 
grtnc  (peciale  )  conftiruirur  procuraror,    I.tnte  pr<cHjri  debet ,  aut  procuraforieitu.cui  jpcciaU 
cx  vi  gcneralicatis  huiulmodi  ad  abqucin   tdipfum  nominatim  mandatum  eSi ,  tjui  vero  ntSMif 
arrictuum  ,  iii  quo  (pcdalc  mandacum  generalemattdatumdevmuerfisnegocijsgeren 
eiigtrar , admiccinon: debec  Huius  ge^  -  dlir sdUgettnm deiet M£n.' 

eft.TRANSACTIO:hanc     lUcio  buins  ifiam  afi^  Ahtonlis 

•  Rberr 


Ds  Proc vRatorib."  tr  t) 
Fabcr,  quod  reftitucionis  auxilium  fi: 
octraordinarium  &  odiofum,  quia  co  rc- 
fcindatur  id  quod  ipfo  iurc  tenct  l.ip.  fde 
mmor.  atque  ita  mutatam  voluntaccm  ef- 
(eoportet  cu  petitur  rcftitutio  j  mutatio 
autemv  oluntatis  nimquam  prarfiimitur, 
lcd  probanda  eft  ab  co,  qui  allegatA^  2.^ 
deprob.  prxfertim  in  ea  rc,  qux  rite  fadla 
c^arg.L27.vnf.quodtnim.C.detejl4m.  Igi- 
turcum  rcftitutio  non  detur  niH  cxpref- 
(epetcnti  ac  mutatam  voluntatemallc- 
ganti ,  neccfte  eft  vt  vcl  a  minore  ipfo  pe- 
tatur,vcl  ab  alio,qui  habet  (peciale  man- 
datum,quq  ratio  Duareno  quoq;  arridct. 

Etqiunquam  Duarenus  in  tit.Cod.et- 
Um per procuratorecauft.  aiTeratjpr ocura- 
roremhabentcm  liberam  omnium  bo- 
norum  ad  miniftrarione  &  gcneralc  m5- 
darjm,non  fiifficerc  ad  pctendamrcfti- 
tutionem  in  intcgrum ,  ipfi  tamen  adfti- 
pular  i  non  polfum  proptcr  ea  qu?  fub  fi- 
nem  huius  thcfis  dicentun  non  obftantc 
d,L  2j.  $./.  nam  textus  ifte  rcftringi  dcbet 
ad  procuratorcm  vniuerforum  Donoru 
fine  hbera.  arg.  d.  cap.  quiadagendum  4.  dc 
procurat.  in  fext. 
£.  Spcciale  pntcrea  mandamm  rcquirii 
dilatio  quartaciuidemq;  prorogatio:etfi 
cnim ,  vrfupra  oftenfum  fiiitin  dijput.  j. 
ihefin.  qitarta  dilatio  concedi  no  n  (oleat, 
nifigrauis  ahqua  &  prxgnans  fiibfitra- 
tio,  qnac  eam  dari  fuadeat ,  ad  eam  tamen 
impctrandam  vt  &  prorogandam ,  opus 
eft  procuratori  fpeciah  mandatu ;  idque 
propterea ,  quia  fiipcr  dilauone  quarta 
impettanda  luramenrum  priftandum 
cft :  ad  hoc  vcro  defidcrati  fpecLile  man- 
datum,  paul6  lupra  cft  dcmonftratum. 
Gaihus  /.  obferujt.  ^/.  &:quanquam  Myn- 
fingcr.  /.  obftru.fing.  70.  Ad  impctrandam 
quartam  dilaiionem  non  requirilpccia- 
le  mandatum  ftatuat ,  fed  gcnerafe  fiif- 
ficerc  allcrat,quia  non  enumeratur  intcr 
cafus,  qui  fpecute  mandatum  cxigunt, 
iticap  quiadagendum,  deprocurat.  infext. 
Atqijtaiji  Cameraiii  cauIa^JCirmiuidt 
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contra  Kill  anno  /j4_;.in  ciula  ijn^tn  cn  - 
tra  Muhch  anno  i J44.  Ittm  1  n  cauia  Vu- 
demuiu  co:itra  Vnd«munt  anno  15 jo. 
iudicatum  rcfcrat. 

Contrartum  tamct)  quandoqiie  ob- 
fcruatum  fiiilTe ,  atquc  hanc  opinioncni 
xquioremellc  ob  pnudiclam  raiioncin 
tcftatur.  Cui  ientcnti.E  vtpotc  recoptte 
&egofub(cribo;  nihil  motus  rationc  in 
contrarium  adduda  :  fiquidem  in  d.  cap. 
quiadagendum.  nonomucs  caulirccc-n- 
fcntur,  qua:  fpcci.ilc  mandatumdefidc- 
rant ,  fed  qu.cdam  dunraxat  illarum  cx- 
emphgratia  fubiiciuntur,  Namvtdidlu 
eft,  reftituiioquoquc  in  intcgrumdcli-:» 
derar  Ipeciale  mandatum,  &  tamen  m  i. 
fto  capimlonon  rcfcrtur. 

Cxterum  quod  hadenus  didum  cft 
generalettiandatum  non  fufficcrc  ad  ca 
negocuqu3c  fjjcciale  rcquirunr  manda- 
tum ,  idnccertario  inrelligcndumeftdc 
cogenerali  mandato,  quodhbcramad- 
miniftrarionem  annexaiTi  non  habct :  a. 
hoquin  gcneralc  mandatum  cum  libera 
etiam  omnia  ifla  ,  quar  (pcdale  manda- 
tum  poftulatjComplcditur :  id  quod  cla- 
ris  admodum  ac  perfpicuis  verbis  figni- 
ficat  pontifcx  in  dicl.cap.  quiadagendum 
4.  de prorurator.  tnfext.  vbi  ait :  Procurator 
quoquealf/quejpeciati  mandato  iuramentum 
deferre,  tranfigere  velpacifiniorpotefi,  nifi 
ei  bonerum  vel  caufit  admmfiratio  libtre  fit 
coneejfa, 

Idcmquc  lCtus  quoque  ftatuit  in  /,  17. 
^.fin.ff.  de  turtiur.  vbi  procuratorcm  vni- 
uerfoniin  bonorum  cum  liberacompa- 
nt  ci,  qui  fpccialc  habet  madatum  dc  m- 
rciurando  defcrcndo. 

Denique  prajdidta  runc  quoquc  lo- 
cum  non  habcnt ,  fi  mandato  aliquis  vel 
aliqui  de  arriculis  ,  fpeciale  mandatum 
exigcntibus ,  Ipccificari  fuiffent ,  adicila 
claulula  gcncrali :  tuiic  enim  procurator 
ad  non  exprellos  caliis  &  articulos  .id- 
mmcu\t,dUt.cap.quiadageniLtm4.deprO' 
curat.  mftxt. 

Pppp  J  :  RE50i» 
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a»ns ,  (ehuncnbi  vcUe  proairacormj 
RESOiyTlO    T  U  E  S  l  S  caeiniudicio/^i./lUmx4f4niiu^.(^uo- 
Jitat,  aiain&luclibdliis  fit|N»tiaoaim.\ 

4.  Si  inflnimfTifnm  ^^itnti^fii^{n(imn- 

MAndarum  procuratorium  «o  pt«-  tum  cil ,  edi  ui^  domino jion  przfente, 
luini  fed  Drobari  debcre  ccni&in-  icdionge abiaicc pttpriCKiiJB^^gqi^  ftie'' 
idubicatiiunseft.Px^tei^qui«nira,qtto<l  dtBmmt^hoiitm&dtdkiKiqpeui 
omnes  voan  1  roi  voco  DoAoros  in  huic  iudido  recepnuxi.OandL4t  CHMWjw  ^ 
defcendunt  fciitcntiam,in kgfiieHdmdi  Probatur  deinccps  mandariim  inftru- 
ftrb.  oblig*t.  probatur  quoquc  euidentii-  mentis  priuatis ,  cum  inftrumenrum  fu- 
Amis  rauomo*.  Primoenim  etcpedicuni  per  mandaco  a  Notario  iado«xhibetur: 

]>tiu.  &  pcfmm.reuerfis.  Mandarumvcro  Quauquam  non  fit  nece(&num  in- 

iadi  eire  &  in  fado  conMete,  arquc  cer-  ftnunencumad jpliim  adueriarium  din- 

jcumefttomneiqi&cilelareiuncur.  Pro-  ^ece.vcpcoponiniiin^^j.ledfiifidac 

indc nundanmi  non  prcramiVftd pro-  mdefinicc eiteeonoepcum , ipfiquepco» 

J)ad  dcbcicdiccndumcft.  curatori  in  iudicio  cMiibendurn  clTc  tr»- 

I.  Accedicpr«ccreaquodnenK> prat-  dicum,  prout  hotlicriiae  iudiciorum v- 

iuiuaxur  ii^bere  offidum ,  aifi  probetur  fiu  id  iatis  fuperque  comvrobac ,  ipium 

IfrMiam CMmefifii. AcquiDCDCia»-  nttKmoriginaleexiulxndDmeftvcplc- 

0O,pr£iertimiudidahs,  deqttMOcJoOO  aamfaciacprobationcm. 

jieicur  eft  o/fidum&  quidcm  munus  pu-  Denique  &c  ceilibus  prohari  mandar-  liCiCL 

jbUcum  Lfttmimu      dt  Re^.lftr.  Qu$>cir-  tum  procuracocium ,  didum  eft ;  cefti- 

.|CaoMndatiim  poailBifcocium,  feu  pro-  bus ,  mquam ,  idoneis ,  fide  digois  Sc 

.puacioprobaridlebec  adininimuraduobus,quiplenam&pe9- 

|.  Qjgncri^un  neino  prxfiimicurius  fe^bmaliasfacii3tprobationero,inquo- 

habere  in  rc  aliena.nifi  probetur  Lfiue  rumprxfcnria  volxmtatcm  (iiam  domi- 

ft^idetit. C,(UproiM$M.\tiuisxm(htuvftt  ^us Uris  procuratori  accommo(iaric,(e- 

^uodquis^lMbcire «flcfiCf  piobaceir^  que Uccm ipfi  adminifinatfaBicoinini^ 

ueacur.  teredlixeci^                   x      ;  .  " 

Probanir  autcm  procuratorium  ma-  Et  (ane  cum  allis  ad  omncm  aAtun 

dacuminfbrumencis  &  tedibus  :  mftru-  probaadum  duo  iuffkiant  teilcs,  rario 

ineucis,iuquam,pubUqs,velpnuacis.  •  dacinnUa poccA ,  cur non  Sc  mandacum 

l%ibliciBinflpimenct6pcoMairntta.  pcociuacorium  duobus  leftibos  com* 

datum,qnandoapudadaprocuracorco-  probari  ponTu:.  Atquchancquoqoe&iv-  * 

ftituicur :  hoc  lutera  tunc  fit ,  cura  quis  tenriajTi  com'muniter  recepum  &  pro-'^ 

apud  iudiccra vd  iudici}  ieaecarium,pro  bacam  dlc  cum  ^ocaodu^.  liiMKHUu  ce- 

inoiecainimic  tndidi ,  ceOanr ,  ouod  .  ftamrAiKornofter. .  • .  ^  ^ 

bnnc  vcl  mm  pcoaiEtfocem  htmec  .  Ecfiiaoidem  Aucornofteuipi£Hir  JEfeBi 

veUt,  Vult  in  Juri^.  Hem.  Ith.  3.  cn^  ?<?  non  rcquiri  neceflario  plenam  mandari 

9«(iN.2^.&pericidadisinnnuafi§.y/M4«-  procuracorij probationem,  fediemiplc- 

^i.li^tt,iifit'^Ut.  i.Si  pcacienspro-  namfiiiSccre:  quucamcn.&(upuoftc- 
•<ucaiocem  connnnaiiit  Ucisam;  qoo-  fiim  finc  (emiplcnam  pcobuion^in  in<i>'' 

faaxa  &  hoc  in  a£b  rcdigi  folet.  j.  Si  in  re  pro  nulb  haberi ;  cimi  imperfedum 

JibeUo,  pciadpioblaco» pcoft^utiuii-  &uuUumpacipairuproccdft  $*/«».Zf^. 

*  '  '  ■  '  •Mdi 
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^a^.m^reft.infirm.  & l  f.C.de ttftilm,  vbi  prxiens  8c  icxen&  concraxiicenclo  potcft- 

^icinir  quod  vnius^  icibs  cefUmoniu  ne  impe(iireea,quaiip(iusnomineapcocu> 

^uidem  audiridcbeac.  Ec  infra  quoquc  riicoce  aguntur.  Prouide  H  prxlens  non 

kquido  probjbinius,  q>  (cmiplena pro-  concnulicit,ccnlecurracificarcomniatl- 

bariomcrum  lic  incerprctu  luris  &  pra^  la,  quz  a  procuratorcm  iudidogerun- 

gmatitorum  fit^mcncum  ;  idcirco  quo-  tur. 

ocnsmandaii  cxigiturprobatio,  aliain-       x.  Accedir(ccundo  tcxtos  cxprcflus" 

lelligt  no  dcbct ,  qu.im  pleiu  Sc  pcrfcdla  in  LO. ff.manitt.  vbt  lCtus Paulus  lccibic,- 

Gobacio.quz  icilicct  (iat indrumeio  pu-  quodis ,  qui pahtur  ali^  manriari ,  vt  libi> 

icoatlis  mlinuarojinftrumcntopnua-  crcdaturmandarcantclligaturtvbinoti' 

to  i  ftotario,.uihibitis  tclbbus  confcdoi  dum  quod  vcrbum  mteUt^rtm  non  (igni- 

velmdrumcnto  nunu  domini  coiilcn-  hcccii^ioncm,lcdprj:(umptioncmde- 

Sio,  vcl  fubfcripto  ipfiulqucfigiib  con-  iiotet,vt  in  iMulier.ff.U  reb.duit: 
rmato :  ant  dcniq^  ccitibusxdoncis,  (uf •       5:  Quin  &  manifcibllimi  iuris  ofle  vi- 

fiactibus,fidedignis,adminiinuduob'.  deuir,  quod  ex  przittnda ,  raciturnitate 

Etquiquam  Autor  noftcr  icmipleno;  &icientiaeius,  qui  contradicerepotuit, 

mandati  procuratorij  probanoni  iuk  th-  coliigatur  &  prxiumatur  con(en(us  /.  7^ 

buor  efTcChim ,  quod  pr;c(lica  eauuonc  ff.  di  Iv^M,  in  qua  Vlpianus :  Qm^  aic ,  di 

sui,is,qui  (emiplcne  nmndatuprokauit,  ctnum Umfitu  conductt ,  JinuQ  quo^ue  tcm- 

admittutur-,  rainc  cauhoncm  dc  roioccia  ptre  ubitm  ejl :  intclligirur  cnim  dom>- 

tunc  recipi,(iib  caq;  procuracorc  admitci  nus,  cum  patitur  colonuni  in  fundo  eC 

•        fupraollcndim',quadoncq;plenc,ncq,  ic, ex inccgro locare.  Idque ipium Seacv- 

femipknciTiddaru  probatumed:,  (cddu-  rus  quoque  &  Antonius  Imperatoros 

bitaror,\Trum  lit  a  mandatum,an  non.  oomprobanr,  dum  in  L  i.C.  dt  remi^on, 

Probotionis  lanc  nvuidati  perfedbe  ac  ftgnof.  Si  Tt  majtumtjfum  &  m  litertate w#- 

plcn^hiccffc^sod.vtrclcnctprocura-  rv«/MM,  fiuttteeacuipignorunonutteibbga- 

torcmabDncrc  pra:(hmd.T  cautionisra-  tm  dicerity  prdfiii  probMitrit\  tx  conJtHfit 

b,  quaderc  didum  cft  lupra.  credttrtcit  rtmifdm  crtdttridt  obltgariontm 

£ius  rcguia: ,  quam  (ub  inicium  huius  dpp4trthiti& ptr hoc utrtrtmtfum  &c. 
rhelis  prxmilinnis ,  quod  mandatu  non      Ex  his  icaque  condudendum  vido- 

prxfiumiuc ,  fcd  probctur ,  varia;  addu-  tur,  quod  (cicnte  ,  patiente'&  prxfen- 

cuncurexceptM)ncsacUmirationes,quas  tc  domino  res  ipiius  ab  aliquo  m  iudi- 

«oliderarc  &  cxaminarc  opcra:  prcciiun  aio  agamur,mandatum  pr^^umanirpro— 

videtar.  caratoriadomino  datuin,quar  prxlum- 

Et  primo  tuuc  fallcrc  iftam rogula  mi-  ptio  rcleuet  ab  onerc  probandi  prooi-  • 

jbt  titun-  (jatumq-,  prqfumioiant.quando  interuc-  caiorem ,  vc  &-  a  cauhone^  uh  przfta- 

datuprdr  nit  (aenoA,  prsc(cmia  &  pahenciadorai-  hone. 

(*om4tm  ni,vtiidominuspEa:fensfitiniudicio&  Cacterihprorcontrariafcnteritia,quo<l^ 

^xdonum  cau(as  fuasab  aUo  tra^ilari  videat,&paha-  ncmpc  dominas ,  ctiamli  prxicns  in  la- 

frdjintiA-ixa  nec  contradicac  dicio  patiatur  cauiam  iiiam  ab  alio  y^m,- 

i^taci'      u  Qiatarcgulatriueftacvulgahs ,  q>  h,necconrradicac,nonprarfamaturagc- 

t*nut4r-  quoricnsquis  conttadiccndopoteftim-  ti  procuratoridcdiHc  mandatum,  raili- 

^        pediriadhim,fiprzicnsfir,&noncon-  tantargumentamininiecontemncnda. 

tradicar ,  iiiceiiigatur  a6him  iiio  (ilcnho     Primo  enim  ccrtillinit  &  indabitau  it»- 

&prxienhaconfirmare(<^.2^.i£ry^«/rAr.  ris«ft,quodinprauudiciaIib^hoceft,u5, 

^  r$  uutiMts,  Atqui  m  iudido  doxiunus  qu<e  pra;iudicare  ac  ooccre  donuiio jpof- 

Mnt>, 
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lunt^rxfehs  &  tacens  non  pcsfanutar  iicpcoj^ofitOtQULiidiCum  ipedarit :  Cf^ 
axsA^vatLminmu^.§.di fcrtAm.ffim  Gu ttan ibi hitii^CKii  proponicur.quo 
&tt ij-fidtpmmst.  vbi  ICtus  (cribic :  Tidus  Sempronio  mancbiMt »  Vt  nmu 
Jnuittnn  procuratorem  non  folcre  litri :  mui-  pccunia  indigenti  crcdcret ;  cgo  prscfcns 
tum  Autem Acapteniumnon  eum  t4ntHm,qui  cacui  non  cccitradixi ,  ncc  prohibui  quo^ 
tentradjctf.verum  eumquequtqtuctnfet^  nunusaSempconiomihipccuiiiacredeT 
jl«w/MAiifatrXrgo&is,quiiioncoiina<  icoir,idqrcopciimlchabcny,wficg{i' 
didrimcrdumprodii&nticntc,riue  non  mMaflrmSciDpfbiMovt  pccmiitfi»  ca^ 
con(enrientchabecur,qusuuioialicet(ic  .deret. 

praodtao  eius  agicuc  Ad  poftcemum  reipondeo ,  Ctiant 

Codemque  ipc!dba'&  yiilgaris  ccgula  •tDncderanmcx  lociitia,  &piaBiefttia& 
imis»  qnodis  ,'^tacet>n6avaqae&>  potientia  coUigi  con&nlbm  ac  manda- 
tcarur  ?./^2.</if  R. J«r.  tum  pracfumi ,  qiundo  rcs  non  eft  obfu- 

Atquchancfcntcntiapraraiteraprio'  tura,iedproiuturatacenti,quoniamne- 
ri  eile  recinendam  &  ampleclendam  pu-  mo  praemmicuc  fuum  temece  ia^birc  Sc 
to ,  nihilmonisanimieatisiMDo  oontt»-  pcfdete  vdk:  atqui  in  confbcuciotie  ac 
jria  opinione  adduois.  .^nandtto  procuracoris  iecus  ieie  rem  tu^ 

-  Quodenimadprimumrcfpondetur,  bere,  manifeftiilimum  cft.  Quodrai 
maiorcm  eius  propoiiciooem  Jion  elle  (iciirmice£cricilacuendum»mandacum 
•vmiKifi2emnecpcrpccuoveiam,(edfiib  Moctitaionun,nequidemeocafupoB- 
^liftjndionenecellario  acdpiendam  ;di-  uimi,qax  praetens  doininospaimiscftab 
(tinguendumquippccft  ,  vrfiquidcm.a-  alio  intim  gcnjiegocium,  nCQ  gCieQii* 
■dus,qucmtacensgcrcrcpatitur,nccc6-  contiadixr. 

cradiuc,  ledcacct ,  ad  conunodum  &  vci-      Sccunau  inandatum  pr^fumpcum  in-  Qu.  54. 
litttemillins  ,.catiis.nominegerttur,&6-  dad voluntcxibla  tempbiis  dintumica-  Aittxfik 
Qtti->  tunccaccns&patiem  proconKn-  ,t^vt£^vigintiannislitigaiiericalterius  tenrptru 
'    tientc  habeatur,  eoq-,  (pefteni  fimdame-  noraine  i  cunc  tanto  tcmpore  elapfo  ad-  diutumt- 
.  taiurisaddudlailinvcrotalisiIcadus,^ui  miccatur.  iine  oundaco ,  &  abiquecau  tdte  fiA- 
adtacentis&pauentiscerami,acnlttni^  caudone.  fimMm 
feftumpraeiudidumfpedet,antenlip(I      Cuius  (ententia;  fiindamentnmcon- JKittirft' 
detrimcnto  ccdere  poffit.tunc  tacens  ac  ftituuncprimoia/, fin.ff. pre emptore,  vbi 
patiensnon  habcatm  pro  contcnncntc.  fratcr  pracfens',  abfentis  caufam  agens, 
iamveroid  quodaprocuratoreiniu-  fiindumque.  podidens  dicuur  pec  lon  - 
didogeritur,  taleellcvtdamiiodamini  gum  tempns  vfuccpiite ,  A  ctcdidiflec 
tiedeiep<^bwun)itisettentasdabl*per  .mandatumribiafracrefiiifTe. 
fefitacincercus,&ficripo(Iic,vtprocu-      a.  Dcindc fuam  hanc  ientctiam  pro- 
ratorparUmfidciis,prudcnsautdiligens  hiicnttvintatcxLJifitais.C,depetit,btn' 
negUgenter,pcrfide&impnidentercaa-  4(ir.inqi]aaiIericcu:quodiifilias&miLde-     -  \ 
,fimjdominiadminiftrat,jiemofinceft,  -.latam.ubilieredicacem  pcrlongum  ccm- 
.qitilionrincclli^at.  Non  tr.iquc  pr.xflimi-  pus  detinuerit;  co  ipfo,vtpotc agnita  he- 
tnrdominus  lcicns  &pacicnsremfuam  redicate,  patn  iuo  cius  commodum ac-  * 
•  pcr  aUumgeri,&m.indacumdedLiIe.      quiliiilc vulen. 

.  MinusadtemlMit/j^./aft>adifirtair  Addadtnrqaoqifimdamentiloco 
enim  patientiaac  Xcienria  tllic  pro  roan-  tgffiifer^iditfim  S^meruM  V,Siimfic, 
dato  n.ibcatur ,  ratio  cft ,  quod  cacentis  4.  Stabilic  cciam  lententiam  hSc  racio, 
commodum  uumfcMIimum m^calii ii«  vt  vidctur ,  manifrfliffima  j quodialicec 

■      '  in 
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in  his>quae  Cani  diffioiis probanoms>c6-  iic  contradus ,  vnde  obligacio  nafcicur 
^£tmxQifSidmtL]Sh9mmiiiS»^imimk  t9t.ta.lnfi.de «blig.txconfenfu. 
f.  de  re  mUitm,  At  diffidlis  pfolbafioius  £c  quanqium  Menochius  rdpomkac 
cft  mandatum  procuracoriu,quapropcer  huic  ;irgumcnco,quod  licec cempusnon 
conicftura: iii co  probando  (uffidunc.  fit  modus  induceda:  oblij^arionis  de  no- 
Secunda  opino  eft  lilorum  qui  ita-  uoj  atumen  apcum  cllc  *  vc  prxiumacur 
tiiimc&opiiiaiiair,fice«,q|udeag!mv  illaab  inido  iacenienifle,  ncuc  diciciir 
panii fic  pcadudicij ,  tomi^oBb diucur-  iblennicatem  acxiieaan  fodnad  txtS- 
tvcacem  prxfiimpcu  inducere  mandacu.  poris  diucocQiatce  t.ftnimt* it  tnift,  & 
Qu^  opinio  mera  nicicur  coie^hira,  nec  venJit. 

nnonevlkiiicisinnicictti;  Hefpond.  Veruncamenluecrefpoiio 

Terdo  Auchor  nofter  cum  aliis  ab  i-  nodrum  fundamcntum  minime  ininn- 
piballegacisdiftinguic,vt  fialiaquspiam  git,fic]uidemtemporis  diucumicaceprx- 
coniedturaconcurraccumtemponsdiu-  lumptioneminduccrcobligationis.nuc 
curnitace&anciquicace>cummandaciun  in concroucrfiae{l,acproindcnonprx» 
wcfnmaair :  finminns  mandammpra^  fiipponi,{ed  probari  hoc  opotcebac:  ma- 
icripciQiie  longii  cempocis  non  innicft'  ximecumeciSomnesconcnftasAEoUi- 
iur.  garioncs  magis  /adti  fint  quam  iucisac 

Sed&haBCOpinio omni  (undamcnco  propcereapcaefiimi  non debcant. 
•d^icuicur  Arl^Dd.  tmdicione  &auco-  Necmonent  quicqua  argumcnta  pro 
otace  (ulciiur ,  vcapadMenochium>hu-  primaopinionead^Aa»  quibus  demd- 
ius  opinionis  patronum  vidcrc  cds.pnt-  ftrare  nirunrur,  quod  pracfi:ripciolon^ 
fifpt.j}.n.itAabuco  {ane&  .u"enolb  fun-  cempons  taaat  prxfumi  mandacum. 
damenco :  ecubeicendum  fiquidcm  cft  Ad  pnmum  liquidcm  rcfpondco  in 
linele^e  loqui,  necvidendumqnidft»-  ciGii.LfiM  jf.  pr»  empt.  non  prx(umi  ex 
Cuanc  luris  Dd.  ied  quid  ex  iuris  funda-  <liutina  po(temone  mandatu  m ,  fed  hoc 
mencisftacucredebcanC4^iLi:$.  ACir  xluncaxat  ft.irui  quodTitius  bonaHdcc- 
mevet.tMuL  mens  Amduni  tocuni  aiaue  fic  ctiam  ab- 

Quapropter,lusceieQi$opinionib',  iencis  fratris  panem  vracapiat ,  fi  ip(e 
indiftindenegandnmcef^vlUuscero-  Ticius  credideric  fratrem  prxfentcm 
poris  diururnitatc,  quantumuis longidi-  mandatum  habuifTc  a  fratre  abfi;ntc  de 
ini,mandati  pracfumptioncm  induci.       fimdo  diftrahendo,  atque  itapotefbtcra 

Nam  qux  fadli  iunc ,  ca  non  prxfii-  ti  fiiille  diftrahendi  tomm  hmdum ,  ccia 
mnncur fedprobamnr lgf.iiM$./iaa  profiacris  «iblencisparcei nam  hsccopi- 
liigefl.  de  CAptiu.  &  /Mmm.  rmirfiu&-  oio  ha^nus  ipH  proficit ,  vc  licei  mad^- 
€ti  clVe  mandatum,  neqari  non  po-  Tumnullumhabuerit  frater,  ipfi;camcn 
ceft.  v^uporca  non  prxiumitur  vila  ex  Titius  emptor  m  bona  fide  fucnt  i  fiqui- 
CKO&ytai  probaciofiem  liqiiidbmde-  ■dtembon^fideipo(lefibcdicicur,nonia> 
iiderac  lum  qui  putat  vcndicorcm  cfle  dominu, 

Accedit  quod  tempus  ,  ctiam  lon  -  fi.'dcri3quicicditiplumdiftrahedifacul- 
giflimum,  non  fit  modus  induccndx  tatemhabuille/r.i«/?.ir^(jijpM«i^ii». 
obhgationis  vel  toUcndac  L  tbltgstisnuM  Aliter  refpondec  Menochius ,  videli- 
ftn.  i,pkt«t.I^gif.dttN^Mt.&sA  con-  cec  Scamolam  loqoi  conditionaliter ,  fi 
llicuerenir  ancera  modus  inducendae  ccedidiftcc  mandacumadfuiire:nonigi- 
obligarionis  ,  ft  inducercc  longi  cem-  cur  in  folo  tcmporis  curfu  eum  confti- 
poxis  pcaeicripQO  miuadatum,  (umhoc  cuerefundamcnru,  ied  in  aliis  comedu- 
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ns ,  qnit^iis  Hlc  emptorprobabiliter  ere-  nundatum  aliminciudicij  rcpcUcrcpoCT  egtnnfi 
dident  >  \  editorcm  lilu  habuiire  mSdatO;  fic  <^am  ftntClUiam'  vfilrob&CtMri  &  i<r%4i|- 
Ad(camditmexil///ffi«!^C^MI#'  comprobari , ip(eceftaciir.  Pioeaqtfitn-  indextx: 
r«iif.^rtf.derumptum,rcfp6dco»filium-  djincnim cftm /.^4.C.</*^w«r<r.inqua  officioejf-^ 
fem.illicparriloga&diutumapoircfno-  lmj^pAnh.vcv^r\>ireictih(\r.Licet inprin-igere 
nc  acquiliuiflc  commodum  iKrcctit  itis  dfioqudfiivnit  perf$na  debe*t  inqMiripncU'  fof 
poilclur,  n6  quiade  co  p»lumatur  a  f a-  Mfnnlr,  4ii4<f «^ciwAwi  negHmmmmiMmf 
trchabuiircmandacum,  fedidcoponus  Ummlitiilkiie4t,/it4miitfii^  procw^- 
quia  filius  acquirircommodun^  bonoru  ror  muemMUr ,  «rt  diri  ieMmmfMfikm% 
aduetitiorum  tit.  Infi.perquM perjen*»  no-  necpetefi.  e^e  mdidumi 
knuqurrtt.  Deindc  quia  hliusf.cft  cnu-  Exqnalwdbnelmpci»»ck(aiisfe<' 
mcro  coniundarum  peribnarum ,  qua;  luccc ,  quodiadexipfe-inqukcredebett 
pro  coniundis  etiam  fine  mandatoad-  inpcHoii.^m  procuraroris,  vtnimncidci-' 
ttoixxwMm  Ltxigendii2.C  deprocur*tor.      nealitad  lultiucndum  onus  procurato- 
lacobus  Mcnochius  rcrpondccinca-  Hs,&fi<icprel)cdarurcalis,quxhocmU' 
fiidiV/^ANi/adibif^quaripoflcfliatieni-  nercfunginequeae,  ne  iudkinmcedd»- 
vnacumcurfiitcmporis.  tureluronum.rcpellendameflfe. 

Adtertium  refponderprxdidhts  Me-  Et  l'anf,cum,  \  t  Imperatores  hic  rc/ov 
Dochius  d,C4p,jkperqutbu/dMLve\ inhil  ad  bunt,ncc  c6croucr4uidecidi,  ncdudiciii 
ccm facei^vd  lequi  ouando  cnm  longo  efle pofltr,(i  fids*  (it  piocaf«K»r,latis  per- 
cempoce,(pia(ipofle(lioconcuiTu.Hc  fpicuciignificanc,  adiudids^ipcAactol^ 
■e»Vtiiigenuedicam,  quod  dehocfun-  hcmm,  vtipfemquiratm  pcrlonampro- 
damcnro  li^tioi  nonreperioquicquam  curaton$»mandatum,  fine  qut)  procura- 
in  co ,  quodcontrariam  adfiruat  fenccn-  torconftimtus-,  faUus^icicur  cxigac , co-' 
dam,^exqaoeuincipon)t,quodexl6>  quedcfidcntc,  ii  iudidoccmoucacpto» 
gotcmporcmandatuinpRcrumidclua:.  air.Trorcm iftum. 

Ad quArrum &vlrimum  non  ci\ diffi-  Ncc rctragatur huie quicqnam  !.'(>. 
«  cilis  rc(pon(io:primo  cmm  ncgacur  ma-  3.ff.ded4tnnotnftil.\'h\.  Pomponius*  Alun» 
datom dlercm di(fidii$  pcobtfionis , vt  inqaic,  ti§mineS^tdmvifMltcet,vtqKmt^-  ' 
quod  vdinfhrumemisyveltcftibusficili-  mnSt/ation  dominofitcotnprchdiatur^eMm 
meprobari pofTir.prourcx pra:didt:is<5-  *t amt}}; :itht.t  it ,qiufirpif//tbfrur y  dotrinttm 
(hic  Przterea  tcinj>otis  diuturnicacem  rJtMnreiuhahtarumttxceptio^jpirwm^Mo* 
eflcconic&nr&mhuiuliiiodi, cxquarol-  mfiifidMtimi^treiiHMvUtfifutimfhfi^ 
ligipo(firmandamm,  ncgaturArpcmC'  tteneleg4tonim,^ifieiii$iif4iunt»wtUtl^ 
gatur ,  & dum  hoc h patrc  ccnrraria,  ran-  dti:  ejl  m  pojftfiiontm  prncurjror  omnimtit^ 

Suampnncipuini  .uruinitur>podtftiani-   Vtet  except/oprocurafortanotTntK^at. 
iftcprincipmin.  £x.quoinfc-rturquodcumprocuratO* 
EYhi$i6U|iiedare(cetevidecur^qtiod  iaei[oepaoa6aiooeatproccuatoci&U<^ 
nandarani  nidbpnefiiroptionccx  a-m-  nollqtuim  dc  raco  cauicnonpoflkccpeU 
porisdiucumitarcnaai^ir.-iuc.irur,  (cd  h-  iiprocur.icoriulfusaiudicio. 
ouidamleg^cimamquc^obacioncnxie-      Kelp.  Hoc,iiiquatn,noftrx(ententua 
■ndcret.  iK>ncch:agatuc:fiquidemmillaeftcon(e* 
QtK^dfipanadner&fiibinitiiimlicit  qucnciainargumetopropofito^vcqaod 
5i^;?rx 4.'/ mandatunoncxcgcrir,  ftaruit  Aurorno-  afcpararis  coiicludartcrenimcurproca»- 
uerfii  im-Hcr,  quod  iudexexofficiocxigercman-  raroriacxceptio  hicnonoccacfallopra* 
tiuiQ  ex-  dacumi&  £r ocuratorcm,  non  exhibence  ouracoriirAcio  cft,  c^ia  exccpcio  hzcdusr 
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ttftnarurz  vtpoft  pracftitam  dutionem  autcm  nonpofntcontraxiflcuic?icio,c|ia 

.ndamplius obaia  ao  poinc:quin  &  pod  nequc pcr  ic  cgic ,  ncc^uepcroUum  >  lcu 

•J|^r^]9.c^^tauB4qyMi^nonpoccft,vc  proauttorem.  < 

JjTmJ'!'' jj  (lilaceaM  4J,  £4.  Verunca-      lUnd  equidem  ihdubmm  ell^  quod  fi 

mcn  cx  hoc  non  (equirur  quod  iudcx  ex  procurator  a  doniino  habncrit  madatu, 

^tffiaauoupollic  faifum  prooiracorem  ledjntmium&:  unpcrfcchun ,  quamuis 

ijlMn^iciojreinouere^  cumipfius  quoque  Aiikfilfits (ic  procurator«icmeciii  ura^ 

jliirfirii iBrcreflc in co verfeiur, nevideli-  aduerlushuclaca,  indoniinmneieciido 

ucecdiuexetur  iudiciumq;  cluroriura  red-  fiac,  quoniam  ipfi  dno  &  no  procurat ori 

'T^^^j.darur  :  atque  hanc  rcfponfionaTi  mire  imputaripoteft.quod  mandatum  Uuwf- 

jCouhriTxat  d.L24,  C,de»r*atr4L  vbilmpe-  modiimperfcdum  procuraton dcdcrit. 
.jBi0|esq^pKflefefixra  Veiumenim  ven>ecfi(encenmcon- ^'^"^:, 

.tdolttisiScanttqiMm  lis  fiietit  coceftata,  tra  falfum  procuratorcm  lata  nuUa  cen-  -^"f^ 

jn.peilbnam  procuratoris  fit  inqiiiredu,  (camrclle ,  quoad  pradudicium  domim 

.^IBiimen&poileafidias  depieheudacur»  ruipnncipalisfic  .vt  iprinQnpramidicct;,^'''"^'''^' 

iOam  cfle  n  indiiawii^  non nocett:  noo tain£omm exparce  cft  ^l"''*^ 

lere&coiKlolieriue  dicipoiBnC  jmilla,  quia  valct  in praciudidum  procu-    ^  ^^*" 

^<%^^'     Etfi  porro  regulare  fit,  quod  cxccutio  ratoris  im^madianciiulieaticonueiii-  ^.1^'' 

-^^^''^''fentcntia:  aduerius  procuratorciacacno  ripotell.  j^ljtprt' 
"•"^  fiatinprocutatorcm,icdindominum,vt  ExprelHimhoceftprimoini^./r.^lIj/r^ff**' 

tV4t9re  tLsff,  „  nfVfnAl^tr'  »mSm£^^^it  nti«Vlm..«.  G  <1  .»Um.  W 


fl^j  i^in  cxpliciaone /Mr  II. oflendetun  .nnmnnjai quayipianmli  fenon obni 

^jUMi  U ^ipgii pf ecurator laUus  flieritjioc  eft,  lit  procurator ,  iudicati  adio  in  cum  J t  - 

**"*""^tdLmandatamnullum habucrir,  auta  negabitur&rin dommu dabitiu:; li li.- ob- 

^iionidoneapetibna.babueuc^  aiu  reuo-  tulit,m  ipium  dabicur,idatiquc  exl^/.^ 

j^^jfiMm\aS»a^^             leniieQaai-  ik/rtMVtfrxhreiacinqaftSttibt:  Amv- 

.^^j^ifi^bnuno  Jipcaxji^  jWtiwHmreDon  mmmiii»  ait,  dMmuum  mHidmt^Siuimh 

j^iAku  mfiinrmftumdAtmejfct,autobtulijfetfe^ 

Kocquippe  claris  ac  perfpicuis  yerbis  fwtt  (Mtum  non  tfe,oiwuiiit pUmt. 

jgs^dRi  Alexander  Impficaior  v^tJL  C  £t  ratio  huiusxaudens  eft  >  quodnem- 

jHil  iwf  iiilif  wm  mm  ^inquicMbWfir  Mexdpies(e61imn|ii»coaicocani^ 

mMniddiijratrituodefenfionemreitudy  ne^  le,propriaalicgarctturpitudinem:Quin 

tquodgeUimeftrdtum babuftt  prdfcriptto rei  8c li  dcbct imputare ,  quod  rci ad  ll-  noit 

Mdu^itdtiknonoberit,  & tieononprobibait  pcrtmcntitcniercfeimmUcm;nt  1,^6.^ 

Mi^imnumsgere fmeprmSm  rtnmm-  JeRe^.lur.Defc  igitur>noaclealioqueci 

.4icatarum.  Jcbct. 

Atqucjhoceriamhaut  obfcurecofir-  Nccobflat,quoddicituriniCiji4.nul- 

3BMiLi4.CMprfiCuratu,s\A  diacur,quod  ium  eHe  ludiau  h  Mus  fit  procuiator« 

&  fijfosfiicrig  ymfnramr  necfloiRnier'  .dtquorequivi&Qirnccfiittentiamre- 

.fia dici ,  neciiidiciiun  cfie  polBc  Proin-  (pedu  procuiatoris  61fi  vUiiu  efle  mo- 

..defiiudicium  non  eflvhi  procurator  fal-  inenti,necin  procoxataocmciCCttdoni 

•fiisintcrucuit,  vciquenefl^mentiacric  demandari  poilc. 

vlliusmomencL                          .  Rclp.  Q^odcnimiiuUumdicicui' lu- 

£tfimenKio  ipia  fiiadec  hoc  cafiicb-  didum,hocnonitafimplictor&ahfi>hi- 

«linumnop  cencriadionereiiudicatar»  .teacdpiendum,{cdexpan!epniidpalis> 

.cum  hacc  adbo  cx  qti,\(l  contracfiu dcfce-  intclligcndum  clt 

^  f  cum  ludiao  ^uali  concrahacuc^  dld  Faliic  auce  barc  dodrina«  fi  lufto  ecro- 

q^qq  i  lede- 
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re  deccpcus  piocuracoc  aederec  k  lu- 
baeiiiM«iim,qnodiidiilidbaii;»  vtdo- 

nw.  nunc. 

Idcmq;  &  tumobtineretradit  Zofius 
cum  uuullo  crrorc  du6kus  credidit  (e  ha- 
facre  mandacum  id^ue  proptcrea  quia. 
iempetdicacucfenon  obculifle  lici ,  qui 
iniullo  errore  crcdit  fibi  c(Te  mandatum. 

Ad  cuius  opinionis  confiimacione  & 
luec  lado  accedic ,  quod  cnDocfadiin  dir 
mnis  nemim  oblic  L^JF-de  i$ar.&fM^»$' 
rantiAT.  proindc  crror  hicfa£li  procurato- 
ns  ,cxilUm  antis  li  bi  clle  mandatum,  non 
debec  nocere  pcocucacori  falfo ,  haden' ' 
Tcin  ipfiun  fent&iacexecutio  fieripolfic 

Sed  cgo  plane  in  ea  fiim  {cntenri.i, 
quod  procuracor ,  fi  iniufto  crrore  man- 
dacum  fibi  eire  credcns ,  iudicati  ccnca- 
tur ,  inque  iplum  ficri  polSc  tci  iudicatae 
cxeauio  j  quonia  cnim  hic  cft  fadi  pro- 
prij  quifupinus&  non  fcrendusdicmir 
itfg^  6,$.'  ^ f^*  nec  vllam  cxcuiatio  - 
'  sem  mecetur.. 

NecQbAac  prior  ratio  Zafif » quod  no^ 
crcdaturfeliti  obtulillc,  c^ui  errorcetia 
iniufto  dudhis  ablque  mandatoadiudi- 
aum  procurator  vcnit :  hoc  cnmi  ipfi  vi- 
4ctur  Zafio  repugnare :  eom  fiquidem 
«udtiudidQ  (eleobtulifle,  qaifineman- 
dacopro  reo  comparet  &  htigat ,  quique 
ai&nt  fc  habere  mandatum  cum  nuilum 
Kabccct :  hancyero  defoipcionem  com^ 
pecere  &i]li,qni  inhifiocixoceopnanis . 
cft  fc  liabcre  mandatum. 

Alcera  racio  minus  ad  rcm  fadc :  nam 
-  cnorladticxcttfiiciiidamnisi  pcodcft  ec- 
iam  tn  luciis,  fi  nd  iitcradiis  J^.6di  pro- 
pni  :ac  calis  eft  error ,  quo  quis  pucat  (ibi 
cfle  mandamm,  cumcamcanutium  mar. 
dacumhabercc. . 

Ptoinde^  hfittndom  quod  iehcio,pla^ 
■ekZafio  diflentio » fcnoiium  efioicui» 
quo  qui?  fibi  mandarum  elle  opinatur, 
procuratorcm  cxcuiaccftacuOjquomia* 
v^lttmicmciuiafecacuc* . 
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Ulud  vcique  iubens  admicco«&fateor,- 

2uod  fi  piQcozicoc  habnefit  Ik  domino  a- 
quod  mandamm,lcd  imperfedam  & 

mutilum,  quod  ipfeperfcdu  eneexifli- 
met,crcorcm  hunc  ipli  non  nocere,ncqj 
hoc  cafii  in  procuracorem  >  (ed  in  domi- 
numfententis  execucionSfieridebere.' 

Limicac&Zafius  prxdidbm  reguti, 
vt  non  proccdat  fi  adlor  fciat  falfinr»  iflu 
procuratorcm  nullum  habuifle  nunda- 
tam(quoni$hoc'calti  falfus  plbcuBHdr 
'neminemdecepcrit  &  ador,a  (e  ipfb  de- 
ceptus  flierir ,  qui  fcment  defed^u,  &  ni- 
hilominus  proccllcrit :  promdc  hoc  cafu 
putac  contra  ofTecencem  fe  lici  non  copc 
cere  executionem  (ententfse.  Sedde 
piurainySyawWf  rA^fi; 

R  E  S  O  L  r  T  l  O    T  H  S 

•.  ••'  j.. 

POilquamhaAeniisdiftameftjttito-  ijt.A. 
modoproairatio  riteac  Icgirime  co-  Qji  ?  8. 
fticuacur,lcquicurvcollendamusquibu$  An  num' 
modi$rcdeconfticotalin«atur^  i^mmfU- 
£cprimoqntdemiiiurimandacupc&>  tmtturfi- 
curacoriu reuocationcquadominusmS-  Umandi- 
daturcuocer,dubiiuTi  nuUuni cft:fiquidc  tU  rtu0- 
liascnacucaeftcuiuiqucmandauvtrcuo-  (4tmtf 
cabileficdiieaoaKione,iidominofiiAaa . 
finiarur  &  exrmguatur:  fic  enira  luftin.in 
%.Kdtc  ^  lnft.de maddto,  Rcdc  quoq-,  ma- 
dacum  c6tra«^m ,  fi  dmn  adhuc  mtcgra . 
tes  eft  tcuoeatmn  fiwnr ,  enaneidti 

£c  in  fpcae  dc  mandaco  procuraioiio  • 
fcribit  Modcflinus,quod  fi  dominus  po- 
flca,  muldaca  volutatc,  procuratorc  clle 
nokiccit,cam£iudicium,quoprocuracor  - 
expectnse^iatum  elle  debea^in  £ 
dt  procurator.  Ec  Vlpian.  in  Li2.%.i_6.ff.  mS- 
ddrt:SimdHddmer9,in(iuit,exigendMn  ptcu- 
nwHydemde  vo&tMem  ttuttMtero:  an fit  mi- 
dtttMSiBVtlitubifftiiintmttf&Mii 
ceimt^tmmidMtid^Mmi^iinvcMHii 
eft  mandatumi  finita  voluntate. 

Ncquehmc  rcfiibc  quod  contnu^his 
confenrualcs,  bocci^illiconccadus^qal 
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vtriufquc  voloiitate  &  confenfii  pcrfi- 
ciuncur ,  non  nid  mutua  voluncace  rur- 
fus  dUIoluancur  dr^um.  $.  4,  iMfbtiL  ^uit. 
audk  Wfart»  fiUmr,  ciim-  feaiiidiim 
naturamnc,  vtquoinodo  vnumquod- 
que  conccahicuc »  codcm  etiam  modo 
iMbluatur. 

Item  qaod  emnis  eontfa6bs  infrio* 
ficvoluncacis ,  ex  pod  fz€to  vero  cfTicia- 
tur  neceflfitatis  l.Jtcut  C.  de  ol/ligdt.  &  ad, 
adeo  vc  ab  empcione  venditione,qux  iti- 
dera  nudo  con(cn(u  perficitur ,  aiterutro 
imiiiotitcedinonpoifit ,  nequidemex 
refcnpco  Impeiatoris  Ls*^  dtr^imL' 
yendit. 

Rci^tond.  Nam  diuer(a  racio  efl 
maiMlan  8c  caeteionim  contmfhram  y 
qnia  mandacnm  iddico  licitum  eft  fo- 
uocare  ,  qiiia  pertincc  ad  foliiis  man- 
dancis  &  non  eciam  ad  nundacarij  vtili- 
'catem  ,c!im  fit  gcamitum  $.13.  Iij/fir.  d^- 
mauUt».  Quia  itaque  nihii  quicquam 
mandacario  piwiudicatur  vcl  damni  infcr 
mrreaocanone  ifta,  ratio(ane  niilla  eft 
cur  mandans  pcrnitereac  maudacum  ce- 
uocarepioh&catiir.  • 

AcmlicqiiodcKmand.iaot.ligt. 
no  non  naicatur  ,  nec  mandans  man- 
datario  oblhingatur  ,  priuiquam  exe- 
qui  CDMcric  fmaidtnim.  Qux  itaque 
ncio  euet  t  qiue  prohtbecec  mandaoim 
reuocare?* 

Qii;^?--  Atquc  hoc  quod  diximus  manda- 
cuntreuocari  pode  etiam  aitcro  inui- 
10  >^  Wque  adeo  verum  ell ,  n-qnamuis 

^""^'^piSto  incetfaocunttocem  acdominum, 
conuenerit  ne  vnquam  mandatum  rc- 

m»re$t$-  uocetur  i  eo  taincn  pado  non  obftan- 

•^Mr/  te  t  nihibminus  mandanim  ceuocari» 
repu^nanie  quantnmuis-  mandaiario » 
pomt. 

Quamuis  enim  alias  paitum  feruari 
debcat  L  i.f  dtf^S.  U.ff.  de  cwSlaut^ecmk 
hoc  tamen  paftum  de  nonceuocando 
mandato  procaratorio  iccirco  non  va- 
Jcr>  jDcc  i&na  debcc»  quia  coonaiub- 
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ftanriam  eft  &  natuiamcontraftus  rtiaii- 
dati.  Natur.ile  hoc,quippccll&:ciren- 
ciale  mandato ,  vt  pccniccnce  mandaco- 
rereuocaripoffit  d.i.p.infti.dif94Kdtt9k 
Sic  ctiam  quia  prccarium  60.  i.acura  re- 
uocabilc  cft  ,  &quocunquc  remporc  a 
concedente  reuocah  potcrt  ,  non  v.ilec 
connenrio  deprecacio  adcercumialcein 
tempns  |ion  reuocando.- 
Nc  c  repugtuc  Knic  aflerttoni ,  quod 

dicitnrin  l.^.jf.deprccurutor.  quod  pro- 
curator  in  perpetuum  dan  poiru.  Re- 
fpond.  Nam  in  perpetuum  ibi  dan  pro- 
cuiatordicttur,  nonqui  ficdaturvtmil- 
lo  temporc  rcuocetur  ,  fcd  qui  d.itus 
eftnonadcertum  tempus,fcd  finc  vlLi 
cempons  prxfinitionc  ,  vc  candiu  nu- 
neac  donec  ceuocetur  *r^um.  L  1.  ff.  fro 

Sed  quid  fi  iuhmentuitf  acoeflfant,  Qu. 

quoiuratumfiicrit  non  Cc  reuocamrum  qujJ 
cifemandacum  j  Anne&  cunc  reuocan  ^ratufit 
poceric  mandacum mandatario  cepu-^^^M^/ 
gnante  / ' 

Equidcm  muiti ,  prarfercim  vero  Ga-- 
nonici  in  ca  funt  (ententia ,  quod  hoc  ca- 
(ii,quo  iurato  promifit  mandans  non  ie 
mandacum  reuocaturum  ,  non  poHic 
mandacnm  ceuocari :  mouentur  aiitem 
hocargumento.quod  omne  iuramentu, 
quod  Don.v  conlcicntia  lcruari  poffit, 
nec  VI  aut  mctu  extortum  iic ,  ieruari  dc- 


Verum  enim  vcro  ,  quo  minus  kuic 
fijbfcribam  (entcntix ,  moiicor  iiac  po- 
ciilunum  r.itione  quod  omneiuramen- 
cnm,quod  iegibus  repignat&Impcta- 
torumcOnftiMtionibus  concranacur,nul 
l'us  firmomenri&rpro  infedo  ,  ac  nuilo 
repetctur  l.7S-'6.  ff.de pail./.j.Cod.  dt  le- 
jfMr.*  ac  hoc  iuramentum ,  de  non  rcuo- 
cando  mandaco'  procuiacorio  ,  aperte 
repugnat  legibui  ,  quar  niandatum  o- 
HUIC  rcuocaii  adoH.nno  pollcaffirmant. 

Q^qq    j  Pro- 
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Pfoindc  iuramencum  huiufinodi  nul- 
lUus  erit  monient^jii^cferuari  illud  opor- 
tcbic 

Acccdic  qnod  cum  ipld  pailio  de  non 
xcuocnndo  iiiiliius  iii  nxonienci , confir- 
mari  noii  poULr,cum  non  entis  nullac  fuit 
quolicaces  ,nullx  confidcrationes ,  &  o- 
jnnis  confirmatio  prifiipponat  aliquid 
quod  confirmct. 

£t  quanquam  Canonifbc,qup  con(ci- 
cntia:  confulatur,  caquc  in  luco  confti- 
tuacur ,  (atius  exiftiincnt  iuramcntum 
Jcruari  d.c.quamuii  &  iLcap.cum  conthtgat , 
quam  vt  confcientia  grauccur  ,  tamcn 
(|uod  huiufinodi  iuramcntum  non  pot 
Ut  bona  confcientia  (cruari ,  anima:que 
falus  co  iuramento,quod  contra  leges  ci- 
.uiles  eft  fcruacojUipcriculum  dcducacur, 
alibi  docui, 

Atquc  hanc  fenccntiam ,  cmam  glolla 
probat  &  Dd.  communitcr  lequuntur, 
tcftc  Autorc  noftro  longe  vcriorem  efle 
iudico,  quamuis  Autornoftcrcontrariie 
(ententix  fub(cribat. 

Vt  autcm  aliud  quoduis  mandatum 
rcuocari  fic  demum  pcrmittitur  ,  fi  rcs 
adhuc fitinc^gra  d.  ^.f.tniiu.detMtuUto, 
ica  quoque  mandatum  procuratorium 
rcuocari  poteft,  rc  aclhuc  integra,  hoc 
eft  lite  nondum  conteftata.  LS.ff.hoc  ttr. 
Nampoft  hiiscontcftarionem  reuocari 
<liferte  prohibctur  mandatum ,  L  7.  cum 
ftqq.ff.de  procur.  non  aUa  (ane  de  caufa, 
<}uam  quia  litis  conteftationc  res  deiijt 
clle  mtcgra ,  cugi  per  cam  procuracor 
-domuius  Ucis  ei^aacur  Ljj. &ftqq.  Cde 
fr9cur.  quancumuis  is  ,  qui  procuraco- 
rcm  confticuic ,  maneat  dominus  rci  & 
ncgoci) :  cx  quo  cnira  procurator  fkdus 
*ft  dominus  htis ,  um  cius  uitcreft ,  vt 
non  mutecur  finc  cauia,  cum  ca  muta- 
^tio  iplius  pudorcm  &'Cxift]macioncm  o- 
ncret  quodammodo  Lis^ff^dt froitiratn. 
Jntcreft  cti.im  aducrfarij ,  qui  curo  pro- 
curatorc  htcm  conteftando  ,  vidctur 
xura  eo  quaii  contmiile  U^.^.idtmfcri- 
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bu.ff.dt  ftcuti;  intereft  denique  prxtorTs^ 
apud  qucm  fada  eft  Hris  contcftatio 
od  cuius  aiichodtaccm  onaxime  peoi- 
net ,  ne<:)uam  iemel  coofticuto  ludicio 

inuta:ioi icin  unc  caula  ficn  patutur. 

Qupcurca  poft  litcra  contcftatam 
mandatum  procuratonum  non  rcuoca- 
tur ,  nific.Hilacognita,iufta6ieritdepre- 
hcnla  caula  reuocationis  ,  iuftx  aunem 
caulx  lunt ,  xras  procuratons  minus  a- 
ptancgocijs:  aduerla  vaIctudo,occupa- 
cioncs&  cchqua  impednnenta,  quibus 
dominusitadiftringi  procuratorcm  ani- 
maducrtir ,  vt  Ims  ncgocijs  commode 
pricllc  ncqucat  L  i^.tum  ftq  ff.dt  frocur. 
itemA'  luipiciones,  proptcr  quas  pro- 
Sabilircr  opmatur  ,  procuracorcm  (uis 
rebusmmus  vulem  ,aftcthimque  elle, 
qualcs  lunc  ir.imicicia: ,  item  afnmtaccs , 
autamiciti.e  cum  aducrlario  coniraCbc 
Lii.&ftq.ff.  diH.  ttt.  His  autcm  cx  caufis 
rcuocatio  idcirco  pcrmittitur  dommo , 
q'ua  procuKirorvixhoncftc  lcilli  oppo- 
ncrcpotcft,  fitcnim  eo  iplb  fufpe^his, 
quod in remaUcnam,  inuico  domino,a- 
^ercvchr  l2s.%.i-ff.dt proiur.  nid  fbrtof- 
iisiuftam  iubucnt  huius  rci  caulam,vc 
qui^i  liimptus  fccit  ,  quia  in  rem  fiiam 
datn£  cft ,  d.Lis. &ftq-  Itcm  quia  domi- 
nusparicm  Iblum  negocij  xcuocac  L27, 
d.tu. 

Hilcc,  inquam,  ex  cauHs  etiam  poil 
litera  concclbtam  ,  rcuocacio  procura- 
xorispermitritur.  Equidem  inoeneor' 
dinatis  iudicij  hodie  ,  etiam  ante  Utis 
contcilationcm  ccuocari  procurator  noa 
porcft,  poftquam  rcs  inregra  clle  dennic, 
proprcr  latilliatJoncm  domini,  qua:  cx 
Styioiufiicij  mandato  procuratoris  fiuje 
conditutioni  inferitur.  CUnttnt.  i.  txtr^ 
dt  pracurater.  Idquc  in  Caracra  quoque 
oblcmari ,  teftamur  obleruatorcs  Ca- 
mcrales  GaiU  &  Mynfmg.  locis  ab  Au- 
tore  allcgatis, 

Vc  autem  dominus  ,re  adhuc  int€- 
gra^  poccft  mondacum  rcuocarc  j  iia 

pro- 
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procurator  quoque  ,  rc  adhuc  iiiccgra, 
pocnitcrcacraandato  renuncurcpoteft. 
MjmtUtwM,  inqiiit  Impcrator,  non  fufii- 
ftre  (tulibtt  UbcTum  tfi  ;  fufcepTum  duiem 
con/iimman(lum  efl,  «ut  (*U4m^  prmum  rt- 
numidnditm,^.  m4ndatum.11.  l.demant!4To. 

Rano  ob  quani  rcnuncian  nolHt ,  re 
tntegra,  mandnto ,  ab  eoque  rouus  man- 
daurij  voluntate  recedi ,  cum  debitori 
aJijs  in  contra£^ibus  pa»nitcic  &:  a  pla- 
citodi/cedcrc  nonliceat  dsd.l.Jicut.  C.th 
obltgAt.  &4^.  hxceft  ,  qiiodcuin  adtio 
mandati  lolum  ad  intcrcllc  dctur  Lfi pro- 
iurdtorem.^.mandatL  ff.  de prtcurator.  ei 
non  compcnr^cuiusnihil  incdreft  man<' 
datum  cxpleri,  quique  illudper(e,  auc 
pcr  alium  cxeaui  potcft.  Qupd  fi  rcs 
non  amplius  ut  integra  ,  tum  inuitus 
proairator  excqui  mandatum  cocitur» 
Bcc  vllus  in  poftcrumpoenitcncislocus 
eonccditur. 

Integra  dcfiiiit  qubque  rcs  e(R ,  cttm 
dominus  pro  proairatorc  iudicatum  fol- 
ui  (atifdedit :  quocirea  cx  co  cemporc 
eompelUnir  procuratoP  iudiciimi  acci- 
pcre.  Ita  Vlpianus  ,^<7ftfr4/w<w,inquitv 
ad  liiem  fufiptendam  datum ,  pro  quo  con- 
fenttente  dommut  tudtcatum  folut  expofmtt 
ftaxor  Mt ,  ludictum  atcipere  cogam  1.  ^1$. 
^ff.dt  procurator.  Cogiiur  autcm  hoc 
calu  procurutor  non  Irnipiicinrr  ludi- 
ctum  la/ciperc ,  fcd  ita,  vt  libercciir  prae- 
ftanonc  cms  ,  quodintcreft:  hocquip- 
pe  communc  elt  omnibus  focicndi  obli- 
gationibus  ,  vt  illis  Uberctur  fodi  pro- 
miiror,fi  prarftct  ftipulatori»quanti  ipfius 
nitercft  radlu  promiflum  prarftitu-ftiillc. 

Quin  ctiam  funt  caufc  quardam  , 
ex  quibus  poft  prarftitam  (atisdationcm 
iudicatum  (blui  non  compellitur  pro- 
eurator  iudicium  accipcrc ,  vt  fi  inimici- 
liac  c^^italcs  interuencrint  inrcr  iplum 
procuratoFcm  &  dominum  :  aut  fi  di- 
gnitas  accelTcrit  procuratori ,  vel  Rcip. 
caula  abfuturus  nt  ii§./.  aut  fi  valctudi- 
«em^aut-fincceiUriam  pcregrinationem 
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alleget  /.  p.eodti.  aut  fi  .^.lia  quarpiam  inrcr- 
ucnerit  caulacarum,qua;  m  Uo.feqq.gJt3. 
rit.  de  pro(u.r€ccn  fc  nr  u  r. 

Cscemm  fihiicc  cilibuS  procurator- 
feCc  (wicrc  procuianonis  exonerarc  & 
hberare  \ilic  ,  rctcpnim  cft  hodic  in 
Camcra  vt  procuraror  atationem  do- 
mmi  impctret  ,  quo  lciat  exoncratio- 
nem  procuratoris  lui ,  Domino  com- 
parcnte  procurjror  viua  vocc  rcpcnt 
nariata  aranouis,  loco  runimariar  peti-- 
nonis,  pctcndo  le  exoncran  &  hlicrari 
procurationc  ;  qii.im  penrioMcm  him- 
marianr ,  (ummar  a  lequitur  caula*  co- 
gnirio.  Qupd  fi  ad  citaiioncm  domi- 
nus  non  comparcar ,  ftatim  in  contu- 
maciam  non  comparcnris  procuraton 
cxoncratur,  quiam  rcuocationo  pro- 
curaa>ris  non  rcquiritiM-  rolcnnitas  iudi- 
ciorum  Gail.i.o/y/^^.&Mynfing./.oi/'*'^* 

Sedvtrumexoncracio  procurarorisc- 
iufque  mur.icio  fine  aducriarij  conlenfti  Qu:  6i. 
ficn  poflit  ?  Maximc  controuerfiim  cft.-^  An  exont 
Etquidem  Autornoftcr  Ronchcg.illum  ratiopro- 
lccutus  ftatuit  mutationem  &  exoncra-  (uratoris 
noncm  p^-ocuratoris  finc  c6fi:nfii  aducr-  fieripoffiT 
larij  ficnpollc.  Vcrum  contrariam  fi:n-  fine  ad- 
ccntiam  probant  &  fcquunrurDoncllus  ntrfarif 
H  fow.i7.Mynfing.;  ohf44.&RfJponfiur.  (onftnfu^- 
*y.»i.rf.Hilliger  i.(:i7.DoneUi EmcUati  lit.G 
H.ichou.m  notiiadTreutl.dtip.hac  p.th.io.im 
C.  qui ftatunnt  qi:od  cxoncrano  pjpcu- 
ratoiis  vcl  nuu.irio  aduerlarlo  non  con* 
fi^nncnte  vcl  inuitopoft  litis  contcfti- 
tionem  ficri  nonpolm. 

i.Qiraincercftaduerfiiri),ncmutatio-^ 
ne  procunitoris  onerctur,ncue  iudicium 
varicturperlonaium  immutationc. 

z.Quia  cum  aducrlario  procurator  pcr 
lins  contcftationcm  qiuifi  contraxir  /./.$• 
idetn fcTilnt  ff.  depecuho,  quall  conn  .\clum 
no  poi  dominus  vcl  jpcuracor  diflblucrc, 
aduerfiirio  inuito  arg.Lficut  C.de  oiL& a£ti 

3.  Quia in  L2s.pt.ff.de procurat.dicxtwt^ 
fi  dominus  procuratorcm  mutarc  ve-- 
lit,  &cius  rei  iuftas  caulas  prxtcndat  ') 
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quas  adaec£ffms  falias  clTe  dicac ,  apud  aliud  proponi,  quam  hoc (blum ,  quod  fi 

pr^toiemiioccfleemfondiiii^aii^^  caufii  calis  aliqna  allegeciir,  quaeipfum^ 

dtts  pcopterea  ericadKierlaciiis  remocioni  quoque  aduenarium  contingac ,  vt  il  di- 

acfcutationiprocuncoris  conrradiccns,  caturaffinitatcmamamicitiam  procura-  . 

neciproinuuomuutiohccipotctit.  .  coremcuinadueriaxioconuaxiiI'e,&ad-. 

4.  Quiadeniquein  iL^JLGJr/fMMr.  ttcriaTms dicarmcmiiidomimim  licts,cu. 

ne^vnir  domino  circ  faculias  poft  Ucem  ihoc  apad  prccorem  ctCe  iiniendum ,  ex 

conccftatam  iudicium  k  procuiaioie  in  .quoquomodocUciponitconfcnfumad- 

ictransfcrcndi.  uerfarij  ad  rcraoiionem  Sc  exoneracio' 

Verutn  lus  rauonibus  fencenciam Au-  nem  pcocuracoris  defiderari ,  lane  non 

corisnoftnminiroeeoercieiiftimOiNd^  aniroaduerto. 

iibifiquidemincoto  iurenoftro  hocex-  Ad  podremumquoqucnon  eddifH-' 

prclTuin  legicur  ,  quod  ad  procuratoris  cUis  re^onfio :  nam  in  d.L22,C.defrocttrM 

muuuonem » vel  exonerauonem  requi-  tvrib,  negicur  quidem  feculcas  eiie  domi- 

rararaloeciSiril  confenius :  at  fine  lege  no  poft  licem  conceflatam  remoucndi 

loqui  erubcfcendum.  Nec  dubium  mi-  pDOOUaco  rcm ,  (ed  non  ideo  quia  requi- 

hivlluni  cft,quin  ,  fi  adhibendus  cltec  racurconfcnlus  aducrfarij  ipdufquc  in- 

conlc-nlus  aduerlaiij ,  id  .alicubi  in iure  cerelleacprxiudicium  in eo vericcur, fed 

expreirum  fiuircc.  Quin  nec  rano  vlh  qjoia  hoc  fierinon  poflic  iine  ccmienfii 

eft ,  quac  confcnfiim  aduetfarij  exquiri  procuracoris,  quiaadluiiuspneindicium 

fiudcar.  Quiid  cnim  ad  eas  rariones.qui-  id  fpcdare  videtur. 

bus  aduerfa  pars  niticur,cxig^iiane  &ie-  Jurepquidem  Saxonico,  fi  iudex  ahcui 

uifllnu  fiuu  ponderis.  procuracorem  dcderic  (  vceo  iuce  dare 

Adprimumfiquidemrefpondendum  Iblec)  non  eflepenes  dominum  huinC 

eft  :  aidueriarij  plane  nullum  incercflc  modi  procuracorcm  remouere  alium- 

in  mucacione  vcl  cxonerationc  procura-  quc  eligcre  fcu  peccre,nifi  primus  officio 

toris  vcriarij  fiqmdem  nihil  quicquam  iuo  iuent  pcrfun^us  ftacuic  ZobeUus, 

%  ciasincetefl*vcmm  eundem  liabeac»qu£  refinrence  tiic  Autoce  noftro  idque  per 

dominus.aduCrfarium  eundcmdedic,  an  xtxt\\mjjmdtrt€fa  iii.i^k.«o.  Scdvc  re- 

alium,  dummodo  idoncimi,nccvllum  dlcanimaducrtit  Autornoftcr,nullaeft, 

ex  vanctate  ifta  &  mucauone  damnum  quoad  prxiens  negocium  difcrepancia^ 

ienqj^.  Proinde  cum  faac  in  ce  nnUuni  dlflonantiaiaris  anilis  &  Saxomci  :fiqiii> 

vcrcatur  aduec&nj  prrindirinm ,  ipfius  dem  in  dcaco  arriculo  ^oiioc  folimi  md- 

confenlus  non  requiritur.  tur,  quod  dominus  iilium  petere  procu- 

Ad  (ecundum  refpondeo  procurato-  ratorem  non  poflit,quam  (1  priorcm  iurc 

rcm  htcm  cum  aducriario  fiio  conceftan-  remoucrit  >  der  Rjchter  foU  k^tn  mtdtm 

docontcdicre,  non  tamcum  procuraco-  Vor^nthtr  gtbe» ,  der  begebrmk  fflnf 

ce,qtiamcttmdomino,cuius  nomine a-  ddnn  de/erften  mitrecbtledtg:  Ac hocec- 

girur,&rlis  comeftatur:  proinde  etiam  iam  mrc  ciuili  cautum  clTe  exptajdidlis 

lion  ipic^rocuracoc  lcd  donuaue  aduer-  hquet ,  quod  videlicct  poft  Ucemconce- 

fino  obbgacor :  vnde  ctiam  aftione  ret  fi»Dun  amptius  intcgrum  non  fitdomi* 

iudicatx  non  conueniairprocurator  fi;d  no  procuracorem  mutare  aliumque  fiJ>- 

dominas  LtLffM  fnmtltn.  vcmoxdi-  fticucrc  nifi  iuftam  habucrit  huius  cm- 

cecur.  fiun  d.Li7.& feq.ff.de  precurdtor. 

Ad  cercium  ex  Us.fmt.ffJe  procwttt.  In  eo  iane  mani^fta  cft  iuris  Saxonici 

pcciciim  re^ondcoiiilulibiqiiifiquam  ftGailis  diftiendaqoodliociiicejiev 
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llio  inninis  cogirnr  clfc  procurator  per  i».tmjS.&m  l^^mA  MdMLUf,  Kuo^fMMMrf 

mco  peccncibus  procuratorcs  iillignan-  Et  quidem » quodantc  litcm  contcfta-  fi^p^l 

ciir»qaiofficiamiUu(i  detcedarenopor-  taiti ,  prxftici  *  quantumuis  a  domind  iudt(4tS 

font 4rt.6«.ltb.f.  ijmirttk cxmshacimt  €»uioiieii]dieaciimlbliii»resad^ 

vctbsitder  RicbterfiB auch  ^  vffrjprtchengt»  gra  cenfeatur  ac  mandarani  pcocurato-  ^^^g 

hmi^tUbtn der Mjom^l^eriien  ^tttvd  rium  morte  mandantis  fit  cxtindum  ^tufib»^ 

j^Htti  Mdem  &c»  (itutum ,  lu  vt  prociuracor  ludicium  acci- 

De  pcoamtoie  Bc  Adnocaco  paupe-  pece  ac  titem  conteftari  non  cogatur  [ct 

himlnpcadi6himeft,rf|j^J^Jif4Alir.a  rio  contendic  Anionins  jRaber  in  locis 

quxhucrepetidebent.  ffiodo  dtatis. 

Finicurprzcereamandarum  procuta-  i.  Quia  mandatum  procuratorium 

toriom  morce  vtriuique>  tam  mandans ,  rcuocatur  morte  >  A  rcs  adhuc  flt  intcgra 

qitinaniandatarij:  ftmandancisquidem  ^iMM^idLA/l^dlr  «MMte.  atqui  domino 

morte-iddrco  mandacum  finttur,  qaiaik  qui  produacotcm  conlUtuic  >defunftd 

voluntftte  mandantis  dependct:  volun-  antelirem  contcftatamomiiiafuntintc- 

las  autem  hxc  morce  hnitur  L  4,ffJoe4ti,  ^a,  qtua  non  hc  ^rocuracor  dominus  li- 

ptmnde,moniio  dkwuno,mandttnmio>  cisante  concQflattonem  iJJi.CJi  pnep^ 

uocamm  intelligpmr,  nec  obligacas  eft  m/.  igitur  quamnis  dominus  (aciklede- 

hcreiibus  procurator.  Atquc  hoc  cft  ritprofuoprocuratore  iudicitum^olui, 

quoddirernsvcrbislmpp. refcriplenuu:  fitamcn  defaniftus  fitantc  Utcm  conte- 

iTundatureintegradomini  morcchmn,  liium>noaeftcogcndus  ptocurator,YC 

tf/.C.  wuHitti.  quod  ipfum  quoque  lufti-  pro  co  iudidum  acdpiac* 

niannaconfinmcin  i.io.ittfi.de  mnkUfa,  2.  C^ia  doniinas  pro  ptoaitatote 

Rex  autem  adhuc  dcbet  elTe  integra  ,  fuo  (atifdcdcrat  iudicatum  (blui  tanquam 

pcottc  addudti  cexnis  loquuntur  :  aho-  proprocuratore:  acqui  morte  mandan- 

ijitin  &  mandacarius  exequi  iam  cceperit  ds  euanefcic  mandacum  &c  dcimic  elS^  * 

mandamm  ,  anc  enam  ignorans  mot*  brocutacor,  proindevim  quoque  (ad^ 

tuum  eflc  mJdancan  poft  mortem  man-  dadonis  &  necelliratcm  accipiendi  iud^ 

datumeexcjul  cacperit  no  finitiu:  manda-  cij  nccene cft  extingui  Sc  cuanelccre. 

tum ,  ne  forcai&s  m  danano  conftitiutuc  Sed  hzc  acgumenu  non  cmsponde» 

mSdatatins  pei  luonem  midawa.  (&ie  riseflevidentuTvc  contca  cxpreflum  iu* 

tcaqaen)iiceperprocuracoremiamcon-  ristextumquenquaminFabd  opinion^ 

tefllta ,  c  nuis  decefrerit  domin»,quonia  tr.ihcrc  pofunr,qni  modo  iunsaliquem« 

rcs  non  amplms  cft  mrcgra ,  &  procura-  vcl  cxiguun\  guilum  habct. 

tot  htis  contclb.tionc  domuius  hds  ef-  EceniiTi  Vlpianus  ICtus  elegandlfi- 

'§B6lmt!BtLi2.&fiq.cJefr$eKr4t.Wano  pnusiuna&acndinmasm  iLf/.j^iilr/ra* 

mone  domini  mandatum  non  Cahntat»  mMtetrH.  apertUIime  fcribit,  (i  ance  licem 

fed  qui  prius  a  deflinfto  procuratorcon-  contcftaram  dominus  defunclus  fit,  & 

ftitutus  erac  poft  mortem  eius  manet  proluoprocuratorciudicatumibiuiiatis 

procuracor^  grffnik.  L  is-  ff-  de  fnem*-  dederic  ,  quod  cunc  compellendas  fifc 

tfa.  ttir.  procucator  ad  iudicium  acopiendum  >  fi 

Anremd    Sedvtrtmcunceciam  resintcgranon  mododontinusfcicntc  &:  non  contradi- 

fciw^yKf /»- ficquandodominusantclttcmcontclb-  ccntc  procuratore  caucrit.  Vcrba  cex- 

teffM  &  camiudicatura  iblui  laciidcditjin  contto-  tus  Iuec  funt :  fi  deftmQus  fit  domtnm  an- 

MMiiStfi^Nifiam  nouiiSme  aB  Anto^  uialmtmtMmlKmudkminfikrftipi^ 

grrr        .  tim 
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tteae  fta  fuo  frHmdUf*  dMS,  fMcuxdiv 
tmftUmdm  dd  mdkim  setifiadmm  itd 
imokfihtc  dommus  ,  fmm  frocwrdttre, 

&  non  (ontradtcente  ficit  ,  quoJ  fi  abrer 
d&um  eS  y  mfftum  ^ddtm  froiuratnem 
ttuea  fktm  ii^mb  <fi  :  tmmittiuir  mt' 

Non  cquidem  mc  fu^t  Antouium 
jpabrum  ad  hanclcgcm  relgondctc ,  cam 
■cmeflt  Vlpianifea  TribdnianL  t.Qtua 
Bcmo  I^nim  ilc  vnquom  (Uccic  locii^ 
uis  iu^icatum  felui  fttfiddtme  fro  fuofro- 
furatore  data  fro  f*&d  frmipMi  de  iudir 
fdtefebmdt»  a.  Q^hmcVoamo fSHt 
iadidk.  c0  „  Tri&otiiani  manum  TcpcmC- 
jGme  prodanr:  vrqui  frequcntcr  ita  lo- 
wii  foleat  faiis  incmtlc ,  fatis  abfurdum, 
firisinhumanum.  3.  Qujadcmqucinfi- 
nelcgis  pro  cMiribne  fcripferit  canceGL, 
<|uod  ipitim  quoquc Taboniani  %lum 
manifcfliffime  piodece  <^inatuc  Goto^ 
fiodus. 

Veranun  fioni-fiittrpceris  Rocfttiei 
«onie£hiri»merifrac  lctummis  vim  ce&- 

tuiinferrceumqueceu  (purium  rcijce- 
reatqujc  iure  noftro  chmuiare,  cuiuis 
cordoro  homini.  mdicandum  rciinquo. 
EtlicecTxibbnianuslcgem  noftbuaiii>> 
cerpplacKi  carionem  camcanotifnifflvi- 
deo,  cur  proprerca  omnis  tefcripto  huic 
djcrahenda  iic  authoricas-,  cum  conftet 
Tri&onianam  hocipiiimin  raandatis  ha- 
buifle,  ncc  priuata&  propiu ,  fcd  puBll- 
«a& Cariareaauthonute  fecillc.  Sicc- 
nini  hidMiianus  iu  /./.  Cde  ture  ve/ e- 
nu(L  ad  Tnbonunum  caiceroiquc  Pan- 
dedanim  compilicores  (cribic  :  5tf  f* 
'kot  fiiutium  vMteJeVO&inui,  vt  ftquid'm 
vetcrilu<  lihrif  nott  lene  poft-nm  ej[e  inue- 
ruAiu ,  vil  Jttijutd fuftiftuutn ,  vel mmut fer'- 
JiSMiit  .Juperuacud  loi^itudmt  fimotd,  & 
^ludm^fHhmoSfnfltdtk  &mmtfm 
tnoderatum  &  quam  pvlcberrnmm  ejfe 
JlendaTu :  hoc  etunt  nihilommu!  ohjerujndo, 
W^dltquidife.  mertbm  le^hm,  rtl  ftu^Hm 


ISPVTATIONIS  IX. 
tmthut,quMMtiqHiM  fuitliliTit  f^UtrUlO^ 

mu  ftRe  fcriftm  immmtk  &  htt  nfir- 
metii  &c. 

Quid  igitur  pcccari  dTct  ,  criamfir 
Tnbonianus  ,  prfcepuim  hnpcraion» 
fiii  &cucus>.  fiaac  quoquc  legcm  inter- 
polaflcti 

Ncc  moucorillisrarionibus,  qulbus 
cuinccre conatur  hiftinianiis ,  lcgcm  no- 
{\vxm  ij.abiui:dam  aciundamcuu^  &^rin< 
apij  s  iuris  noftricontGariam  efle; 

Ad  prinamenim  vetpondeii  d^t,. 

quantumuis.  aiue  iins  conceftaaoncm 

dominus  Ucis  non  efficiatur  procuracor» 
camen  pco  ipTo  iacildauo  &c  cauno  ioF- 
dicatum  lohu.ptcfticafueric,  rcmam» 
phus  incegraranonefle  »vtcxpcdIcMc- 
iioch.  i.pT£/uJHpt.j6.  num.  28.  (cribit vbi 
1 11  hanc  i L  nrc n ti  ini  p  1  ur c s  al lcgat :  idquc 
propccrca ,  quod  piiocurator  promi(i&- 
sit  tuHifamm  (bluis  &  dominns  ideittC- 
(cat:  pKfreo  »  hafie  vao  obli^gariones 
non  gcmierit.  mocs.domini  cxungue»- 

Ad  (ccondttm  at^umeiicum  CaBrifiU- 
cilim.i  quo«]UC  cft  ioluria  ;  nam  pcrit 
mamfcAc  principium ,  dum  ilkid  prx^ 
fupponii  loco  njii.latucnti  ,  quod  in 
concrouuUa  cll,  quod  icihccr hoc  nor 
^racaiu^cxcinsaacttr  mandaaim  9c^fsor 
curaior  dSt  draiiat>.<}ui  gdiis-piocHSk 
tocAieriu 

Caprcrum  hutcquod  diximus,  reintc^  Qj??  ' 
gra  ,  finin  mandatum  mortc  mandan-^  Anmortti' 
riSi,  valdc  rcirs^i  vidctor  L pM.ff,  de  Ji-  mSdtmit 
fcf.  in  <pa  iafenhi»;  g ,  fii  wiwrfiriifay'*^  . 
meo  poR  imrttm  mem  Sifuktm  eB ,  te&e'"^^^^  • 
JohatuT ,  quta  tatif  eB  lex  o^igutumii ;  id- 
eoque  ttutm  mmto  mt  rtSe  ei  fiiuitUN  Sidit' 

mmfUutie,nmm9iJiliKtm»fm  madth; 

immortefiluitur. 

Eccc  in  priori  membro  hm'n8 
innucrc  videtur  Paulus ,  obHgacioncm/ 
iBandad,;eriam  goft-moiwm  tnandin>- 


P-ROCVRATOlHf.tT 

ois ,  darare,  nec  rc  integra ,  mortc  man- 
dantis  excingiu. 

lacobus  Cuiacius  ,  acntifllmus  ^dias 
ac  przdanciflimus  lCtus  bb.t.obferK,}8. 
cum  nodum  hunc  alia  ratione  (blaere 
non poflcc,  Alcxandri  gladium  arripuit, 
cumque  diflecuir  ,  ftatucns  in  ifta  lcec 
TTanfpofitionem  vcrborum  manifelbtn- 
mam  concigifle ,  &  tcxtum  ita  reftituen- 
dam,vcpro  «,(^«1  nuiuUtMmeo  pofi  mcrtem 
tneam fiipuUtmeil.reSefoluHHr,  legatur,  £1 
^ttt  maniUtu  meo  fltfulntm  efl .  poft  mortem 
nujm  re&e fo  'jtitur. 

Hac  cnim  corredUonc  non  admifla, 
^iftimat  Cuiadus  refpontum  Pauli 
principijs  iuris  cxprelle  rcpugnare: 
cum  nindamencum  iuris  Gx  ,  mulco- 
ties  iniegibus  repctitum&inculcatum, 
xnaadatum,remccgra,martcmandan- 
tisttnu-L 

Refpond.  Veruncamcn  Hocomannus 
rc6te  hic  Cuiacio  lefe  oppofuic,  conccn- 
^lcns  iiihil  abfiirdi  auicqium  concinerc 
Jcgcm  noftrara ,  ccu  vulgaris  recineatur 
ie^io,  quoniam  poft  mortem  mandan- 
.tispromiflbr  manet  obligatus  mandata- 
rio,  non  cx  contra^  mandati,(cd  ex  con 
tra^u  ftipulacionis;  caius ,  fiquidem  hu- 
iiifhaodi  proponiturini,t/Jii.Titiusmjhi 
mandaucrar ,  vt  abstc  ftipularcr  aliquid 
jnihi  dari  poftmortemTitij  :  ftipulatus 
lUm  abs  te  vt  raihi  darcs  poft  mortemTi- 
tii.  Titiusi  viuis  difcedit ,  ego  cc  obliga- 
cum  habco  non  cx  concradu  mandaci , 
qui  incer  me  Sc  Ticium  incerccflic ,  (cd  ex 
concradbu  ftipulacionis  qui  intcr  mc  & 
te ,  mandacu  Titij ,  inter  ucnic.ex  hoc  igi- 
tur  ftipulacionis  concra^  poft  morcem 
Ticij  refte  mihi  ibluis. 

Prarcerca ,  ctfi  mone  mandancis  finia- 
tur  mandacum  \  tunc  tamcn  illud  non  fi- 
niri  placec  ,  cum  mandator  nominacim 
mandauicalicui  poft  morcem  (uam  gerc- 
dum,velucifi  mandauericiibi  monumco 
tum  extrui  poft  mortera  fiiam ,  aut  man- 
daueritfundumcmcndum  heredib.  (iiis. 
Tunc  cnim  poft  monem  mandaroris 
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madati  obHgatio  pcrf  cuerat,&  cui  mSda- 
tumeft,  mandaco  nonimpleto  tenctur, 
&viccuer{a  ipfc  mandaci  adionem  ha- 
bec  aducrfus  hcredcs  L  fi  vero.  §.  vltim.L 
idem  efi.ff.mandatL  Racioeftharc,  quod 
cumidco  morremandancisfiniacurman 
dacum ,  quia  morce  cius  voluntas  hnicx 
pra:fumicur  :  idcirco  cum  conftac  volu- 
iiTedeflindtum  eciam  poftmonem  fuam 
aliquid  ticri,  pcrlcucrat  mand3tnm,quo- 
circacum&rin  cafu  tLLvlu.  ahquid  po(i 
morccm  fiiam  cxpedicndum  mandarit 
mandatoT ,  idcirco  ctiam  poft  nvjrtcm 
Ticij  ^-alec  mandacum. 

Cui  Iblucioni  non  refragatur  f.  &  fi 
quk  ^.cuu  ff.de  rehg.  &fumpt.  vbi  fi  tcfta- 
tor  mandaueric  alicui  curam  fiincris  fui, 
placcc  hanc  adionem  efle  de  dolo  aducr- 
fuscum.,  qui  mandatum  fufccperac ,  auc 
eciam  cogi eum  exccaordinem  fimus  cn- 
rarc.  Cui  conlequcns  eft,mandaci;ic>ioni 
hic  locum  non  cflc  arg.  i  i.ff.de  dolo. 

Re<pon.  Eccnim  monumencum  cx- 
truerc  non  cft  res  &  negocium  hcrcdis 
mandatarij  ,  quandoquidcm  ipli  man- 
dacum  cft,vcfunuscurarcc,ad  mnusau- 
ccmntHi  pcrtinet  raonumcncicxtrucho. 
Non  igicur  proptccca  cogicut  nundacan» 
monumcntum  cxcrucrc.quia  mandacum 
mortcniandantisfiieric  excindtum  ,  fed 
quia  mandacu  nunquam  comprchenia 
fueric  monumcnci  extrudlio,itaocnc  Do 
ncii.  in  Lij  C.demandato. 

Quanquamaucem  morcc  mandantis 
donuni  nundocum  procuraturium,  ficuc 
diximus,foiuarur:fi  mandatarius  igno- 
rans  morcem  mandacoris,negocium  ma- 
dacu  cxplicucricei  fuccurncur,dacaaclio- 
nc  mandati  in  hcrcdcm  mandatorisU»  qd 
impcndent  m  illud  ncgocium.Et  hoc  eft, 
quod  dicituc,morcc  quidc  Iblui  mandacii 
fcd  non  folui  a<fbonc  mandaci  vcl  obliga- 
cionem  Lfipra£edenie.ff.mand.Eidemc]f  ra- 
cionc  fi  dcbuori  mco  mandauero  vc  pccu 
nia,mihi  dcbitam,  Titio  fbluerct,&  poft 
mortem  meam,cu  id  ignotaret,  fbluerct 
Rrrr    i  Tirio, 


ti  E  S  O  L  V  t  l  O    T  E  £S 

TU  (entencu  in  i^iium  procuucor  jjjfj^ 
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Tiiio ,  procuUubio  libcranir  L  eim  qm  m 
pmncta,  ff.  d«  reb.  tred.  Qux  feiuen- 
cia  vcilitaas  c.;;u(a  eftcec^pca  j  ne  cui  lu- 
Stx  8c  probabilis  ignoRnria  ooce- 
ic. 

Qupd  fi  fcicns  mortum  clle  manda- 
corem,negociummand)cum  iachoaue- 

dc &aEqwl inidiBEipeQiikcit, id  fibi-im-  J-^^tem^ tvcenda,' iapu^  vafoea 

puteL   '  cuticnemfencentisfierinon.pofle* 

Curporropoft  litem  contcftatam  vri  ti&:  iiidubitati  cft  iuris ,  ipfo  artcftantc 

didum  crt  mortc  mandaroris ,  non  hma-  Paulo  lCto  in  L6i.ff.de  pro<urator.\h\ ait» 

tuc  mandatum,  (^uxrituj;  an^e  Qpu&  fu ,  fniHmMmm-  daamdtitm  u$t^  d*l^4  (4Uti» 

«Iwcede&proairatoi^ianoiiotiiSftra^  «9  ,  mfimkrm/itm,  m f 

mandaco  /  £t  verius  eft  nouuiftiaaadfi-  fiUtk 

tum  pLmc  non  dcfidcrari,  ram  quia  prius       Scd  hoc  maximam  difiiailtatem  in- 

mandatummone  mandantis  extmdum  cumr.  Pnmo  cniin  ccrrum  cft  quod 

non  fiiit,  fed  fidnm  intcgrum  &  ill^-  cxecutio  ludicati  dcl>cat  elic  confonais. 

■fiim  manfic  :  cum  guia  litis  comefta-  ((enEennKjqnodqiieablanliimlkexia- 

ooae  procuracor  eftc^us  eft  dominus  dicatoa^  coni»atium,i|uamqtdfiiecat 

«ttffx  C.  de  proiurator.  mandato  igi-  condemnatus /.;>m.<i"v/r/;w.  C.//^  WfWi 

tur  ad  iitem  pcragcndam  non  mdi-  renudicU.C.  mterabos  atla  vei  ludtc.  igi- 

gcc*  curcum  procmacor  Riic  condonnacus, 

Et  quia  dominas  fitis  eft ,  idcirco  in  i-  ipfe  conocniri  debet  adioae  ■w»<kiit«  , 

-pfum  ferrifentcnci»poteftM»#.f./4(f/r«-  &nond6minus,faluotamenipfiiegcel^" 

atr4for.m/ext.  fu  aduoifus  dominimi  ,  pcr  conrraiiaiH; 

Einitur  etiaiH  mandatum jprocurato-  a^oncm  mandaa  ad  confequendaoi 

fittm  morce  procucatorisKU  cesadhuc  'iudemniaiemb. 
fit  inu-ra  Ls7>ff.deiudic.Li7-i.^fiftipk,      ^  Deiiiaraci'M'confttt,qnpdTmii: 

ff.  mandMi .  nec  ad  heredcs  procuratons  qa^ue,qQt  conttaxtc  fiioex  cboctaau 
tranlmittitur  ,  quoniam  dcfimih  mdu-    tenc.-itur ,  non alius  argum,  t9t,tk,CL  He- 

■ftria cleaafuit,  quapcrfona:  coharrcc  i  fii^ ^„ ^^^^  Atqui  htcm contcftand6v 
'lPNir.$<i^CAciAr.f»ft  eum  imer  anifi-   non  dotninas  ,  lcd  procurator  quad. 
qcs  &  ingenia  hominum  magnum  fit    contnudtaim  adoeifirio  1^^  ^Umn.. 

difcnmen  7.^/.  ffdefolnt.  vnde  fi  hcres  ff,mdir.ff.de pecaUo.  proinde  cx  hoc  qaafi. 
implcat ,  non hab^t  mandati  a<aionem ,    contradVu  iudicij  noQ  teQCCur  dominus. 


'ied  negodoRun  gellocam  Lnm&Stt' 
Mim 2i.^.fi  vimif,  dk  M^fff.  jeft  ni/i  rcm 

dcfimcto  coeptftm  ncque  amphus  in- 
pcgr.im  cxcquamr  /.  i4-  ff.de  rtutt.. 
Weieabcc  t(>td.mf4- 

V 


(ed  procurator. 

3.  Deiuquccumprocuratorlitiscon- 
tefbcionedcmunus  ucisfit  eife£his  Lu> 

e.deprocur4t.  adcoque  ad  ipfiim  tes  &e« 

ftare  videarur ,  diccndum  eft,  cum  vel  ex 
hocprmcipio  iudicati  acbone  conueni-- 
udeDcre. 

Sed  tamen  qnoroiaus  haec  recipia-^ 
an  icBiiM» «  9bftat  dilnrijifliwmn. 
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Pauli  rcfponCam  iii  d.L6t.  cui  &  Vlpianus 
Cib(cnbir  in  L4.fr.jf.de  re  tudicuu  \  oi  fcri- 
bic :  Senon  okultr  procurator  \  tudicati  aitto 
M  eum  dentgabitur  &  in  dominum  dabttur Ji 
fi  obtuUt  m  ipfiun  daittur.L  ^pr.ffuU  re  tudtc, 
Nec  repugnac  iurisfundanieuuincon- 
tranumaddu^la,  lumadprimumexpe- 
dicaed  relponfio:  (Iquidem  aperciflimi 
iuris  eft  >  quod  procucacor  non  alia  raciO' 
ne  lic  codcmiucus ,  quam  canqiumpro- 
cucacor.  Ac  procucacor  elfc  dednic ,  qui 
ad  licem  dacuserac,  quando  lis  finicur> 
quod  fic  per  {encendam  velabfoluco- 
fiam ,  velcondemnacoriam,  qua:  in  rcm 
iudicarara  cran/iic  drgum.  L7.  ff.de  tranfaH. 
Proinde  fieri  alicer  non  poceft ,  quiu  do- 
minus,  &c  non  procuracorconueniacuc 
z£donc  mdicaci ;  ica  Anconius  Faber  in 
R4rion.dddii{.l.  61.  AddKDoncllus,non 
idcirco  in  procuracorem ,  led  dominum 
fieri  lenccnci.T  exccucionem ,  quia  pro- 
curacor  non  vere  &  iurc  condemnacus 
(ueric,  fcdquiahocadhimCcincerado- 
cem&:dommum,  acque  adeo  procuri- 
corem  ipfum,  ne  a<5ho  darerur  in  eum 
procuratorem,  qucm  dominus  litiob- 
culic :  huc  q^uippc  percinec  quod  domi- 
aus  promilit  lc  ludicacum  eilc  loluru  . 
rum  non  procuracor:in  omniaucem  ob- 
ligationc  conrrahcnda  nemo  obligarur 
fineconfenlu  Li.^.i.depacl. 

Siceciam  lecundumargumencum  n5 
cefiftic :  nam  coiirraluc  quidetn  procura- 
tor  liccm  conteftando ,  led  non  fuo  no- 
niine  contrahic,  vcrum  nomuie  dcmuii, 
&ipledominus  pcr  procutacorcm  con- 
trahcrc  inccll^irur,  quin  ctiam  non  fim- 
phciccr  cum  aduerlario  cocraxir ,  led  lub 
ccrca  pcrlonx  qualiracc,  hoc  ell,  cum 
procuracore,quatcnus  procuracorc ;  hac 
igicur  qualicacem  cum  dcponic  procun- 
tor ,  quod  fieri  diximus ,  urc  pct  lcnccn- 
tiam  tinira  ,  racio  ruadet  amplius  eum 
aon  tcncri. 

Ad  poftrcmum  rcfpodcndu  elbquod 
.<liciiur,pcoamuoi:ci»  po&iias  coQtdta- 
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tioncm  fieri  dominum  liris,id  cx  fummo  • 
&  fubtili  iurc  dicirur  &  dum  proxunus 
finis  litis  rcclc  adminiftrands  (pedta- 
rur.  Rc  auccm  vera  &  exicu  liris  infpe- 
dto ,  ad  qucm  lu:c  omnis  procuracio  m 
fumma  rcfcrcur.folus  is  dominus  mancc 
qui  prius  fucrat ,  vcpocc  cuius  nomine  a- 
gitur  &  ad  qucmomnc  commodum  & 
inconunodumlitis  candcm  fuonomine 
rcdicurum  eft ;  quocirca  .Tquius  cft  vc  iti 
dominum  fiac  execuuo  lencencia?,  quam 
inprocuracorem. 

Alicer  paulo  refpondec  Doncllus, 
nempe  procuracorem  hcis  conccftacio- 
ne  dominum  quidemhcis  eflici,  fcd  non 
dominura  rci  heri,  vc  canqium  dc  rc  fua 
conucniripoffic:  abud  vcro  cllc  domi- 
num  cei ,  aliud  dominum  cile  hcis.  Do- 
minus  rci  cft  ad  qucm  coramodum  rci 
fiio nomine pcrnncc  leg. i.^.rn propria.ff. 
quando  appelLmd.  lActn  vcro  noeirepro- 
curacorem ,  cxindc  paccc,quod  ad  cum 
nequc  commodum  rei,  ncquc  incom- 
modum  pertinec  Lfi procttrator.iz.ff.  de 
procurator. 

R.clinquicur  icaque,  his  obftaculis  re- 
mocis ,  quod  m  procuracotcm  exccucio 
rei  iudicacx,  fiue  (cncencis  ficri  non 
poffic. 

Sunccamen  cailis  quid.-un ,  quibusiit 
procuracorcm  quoque  condemnacum 
dacuradho  rei  iudicata::  illorum  duoin. 
d.  L  6i.ff.de procurator.  cxpreile cxcipiun- 
tur :  pnor  cft ,  li  procuracor  inrem  fium 
datusfucrit:quinaminrem  fuam  procu- 
racor  dacus  mcelligacur  fiipr*  fub  chePa 
primaexpUcui.  Curautcm  m  hunc,  & 
non  in  mandajirem  dominum  cxccucio 
fcntcnciaj  fiac ,  rario  lucc  cft ,  quod  pro- 
curator  in  rcm  fiumpropric  loqucndo' 
non  fir  procur.itor,  lcd  dommusipfius- 
rci,  adcundemquc  omnecommodum, 
omnc  cmolumencum  &  incommodum 
rcdundec  /.  j>.  c.  boc  tit.  &  diHum  ejl  fuh 
tiieft  I. 

6ecundo  accipinu*  is,qui  Uti  fc  obtulir.  Qu.(?4. 
Rcrr  5  i.l6u 
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Qukfi^  d.L6i.&  14.  pr.f.  de  re  tudtc.  liri  fc  offcrrc    rcnfiam ,  in  falfum  procuratoftmlBl»V 
tni^i  dt-  Zafio  dicitur ,  qui  abfq,  vllo  dommi  ma-    ex  parte  ipfxus  non  clfc  nullam  ,"^<1  ipfi 
.UUmbtff  dato  htem  adnunillrajidam  iuidpittqcu-   nocerc acptadudicare,li^do  oftenfu» 
^quealiislalfiis^tfdQirpcocanMr.  finc 

Ht^oniDoneUoautemlittieobniliC      Necponoaitcmladt ,  quod  cum 
dicitur ,  qui  pro  reo  ab(enicfu(cipita-   confisanurprocu'aror  qui  liti  ic  obruliu 
^onero ,  fic  vtiimul  iatisdetipie de  in-  ei^uiinremfuam datuscftihicvero ma- 
ibcanimlblttturum,n6donimiisproeo»  danmihabeac,i(leo&i|^amqiiilidfe 
(ecundum  fotmamtradiiaminSjffirroe-   obtulir  nundatum  hjd>eie  neceiTumfiL 
m.lnft.  qut/irtsdat.  ctf^.idcircoaurcm  hic,    Relpond.  Commirtirur  enim Elenchus 
qmprolelarisdcdjr,  diciturfcobtuhllc;    comparacionis  :  fiquidem  non  ftatirait 
^uia  qucm  dominus  in  iudido  przlens   in  vno  tcnio  conuentunt ,  fimphater  8c 
4ion€»nilic»fcdeqiioreapic!ndonihil  inomnflNiscomicniimt;vcnmqiieiM 
«gitcumadnet&nosis&i^amobmliile  exj^icitioncmrf/foputopiobaDitfcie; 
inrctligirur,  cumopoccett  enmancli^    Excipit  pnrtcrca  Zafius  Kunccafum 
.auc  ab  aho  offciri.  quo  concra  procuratorcm  dc  lado  cllcc 

Ratioamemlmins  ifts  eft,  qnodqai  accemaciciecttcio,  &procttracocn6cK* 
(aciiclationem  iudicacum  fblui  prarftan-  cepifler:  nam  liaftor  pergic  csBeqniien- 
do ,  hri CeCe offcrt ,  cum  (cirer  k  domino  tentiam  coHtn  procuratorcm  8c procu- 
cautum  non  crtc,  hoc  promittar,  quod  i-  raror  raccr  ac  patirur  Cc  vrgcri ,  procclRis 
p(c  vehi  iudicarum  ibiucre  :  ex  hacica-  nonelluulkis  :  impuccc  enunhbiquod 
aue  fiu  promifiione,  laca  concraipdim  CBoepeionem Auun  non  oppofia. 
ientcnrui.cenctur  adhocvtfoduatquoel  *  ExprEdi£^ire€te  dedudcur,qao46 
iudicacum  cft  ;  promdc  in  ipllimfen-  is, cuiusnominc  defi:nfbrextiri(Ier,an- 
fcncix  CYccucio  rc^ms  hc  quam  in  dor  tehtemcunteiUcam  accedac  &po{lu}ec 
nunu»*^ ,  quiad  hoc  Crfe  non  oUi^^mic  fuo  nomine,  defcnlbrecemoco,  licem 
qnod  indicatum  (biuece  velic.  Cl^ni-  iuicipere»  non  admiccacur  nificaulaco- 
jquamtario  Zafij  &  conim  ,  qui  ipiUm  gnita/.tf^.jf^/if^wjwrff.Etenimdcrenfbr, 
(cquunrur,  non  phvic  iir  miprabsbilis  qui proderendcndo  rco  mrcrucnir,  fta- 
quod  ncmpe  illi ,  pcr  i'e  Uri  dicancur  ob-  tim,vbi  Girisdedit ,  cen(etur  Uris  ede  do> 
«aHire ,  qui  nullum  planc  hal>em  man-  minnst^cur  tcmcmeri  ancelicem  c6t»- 
datum ,  & jdcoii  adttcdoa  ipfo  fc  i  itea-  ftatam  no  poceft  a  d  no;  repugnat  quippe 
ciafueritlata,  nc  deiicmur  aduerlarius,  regulaiuris quac didhtar ,  id  quod  noftrfi 
execurioineum  fieri  debeatcuininaiiu  eil  iinc  fadlo  noftro  in  alium  tfansferri 
iquonuUunUubiticmandatamilietind  non  podCcUdiiuodnoftrutH. ff.de H.lm.Ke' 
poflic.  pugnac  etia  prindp  i  j  ui  n  s  noti(fin}a,nal' 

Nonobftatquod  hmc  intcrprctario-  iiiusfiiudetr:Acduclfc  i/.j^ife^^yfi» 
ni  opponit Robcrtus ,  quod  procuratoc  veUliem  mi$ ,  nullms  coditione  licerc  fiu 
non  hc  qui  mandatura  non  iubcc ,  (cd  il  ccre  dccenerem  Lfiitundo ff.  dt  i*egoCj[eff. 
procmator<&idebear,61&s&pcoGii-  '  Aceedichuic&ifiaracioqnodcitetts 
cacor  dicen  dus.  non  iam  dominus  fitliris ,  quandoquidf 

Re{p.  Hoc  cnim  Z.\fius  vrique aflerit   duo  in  iblidtmi  rei  eiu^cicm  domini  cflc 
ac ftatuic  quod  qui  le  hri obcuhc  falius  fit  non  polfunc ,  non  valcaccem  non  iuam 
procurator.  Necexeoiequiturquodin  rcuocare,liccmqucah£jiam,uimcoeius 
ipfiuo  exccqtio  (enteocic  fieri  non  dc-  dominefiiicipere. 
l>eac»finon&isdedeck:qaooiamicn-     ABaiatiocftpcoqifawrist  qjmicnm. 

hic 
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kic  Uus  deouira  concclUuonc  cfHcutuc  nomme  egerac  »  dctcnoreraqvcaiculum 

lcuteiiujuii 

pca did:ani,  qiumuisiaBsdcdcnt.retluy  tnmn tndkatam  rranrirc  pailuni  fmlic-, 

•eriadoaunoanic  licts  conteftarionmi  qu^riturvt^rum  dominus  u^huc  appcll.i- 

fotcll.  tepoffii:,aiiverohqcprocurarons  ncjjli- 

Quapropcercum  deienibrlcupcocur  ^cntiaobricdomino.'£cdifHcile,hoccit, 

niocxdapoftiaiisdadonem  iudicacu  fbt>  impoiIibiIe>  e(Ie,  Vlpianus re^pOBdet^n 

«ipeeftirain»  fiinuno  ac  fubdliiurcdo-  douunusampliusaudiarur. 
minus  fit  licis  ,  ideo  rccVe  ciuct  piactor,       Idcm  p!anc  conhnn.u  l./o.  C.  dcpmu^ 

ne  eum  linc  cauia  mucarc  iiccat.  rdr^rtbAa  quo  impcr;icor  Alcxandcr  Oe- 

Riicium  qnt  leueca  &  fitninio  fine  aT-  fiiaein  fuec vefSa  teicribit :  Sipnmwtr' 

^ueemolumcnco  licis  dominus  eftieus»  tMtv/i^m Jf<(iem  conftttum  c^chmmmd^ 

idco  rcdlc  ci  potcftatcm  facit  tnuraudi  tiegre0ucft,idqH(idgtfltrit  dommo^  mSum 

procuratorem ,  fi  cau(a id  exigac :  nc  pcr  futiuibcium fAicre potuit.  Qfted fi p/enani  po- 

occalioncm  (iimmi  iuris  malo  dcfclbre»  tefiatem dgedi  babuitirem  tudtcatMi  rtfcmdt 

aoc  pamm  idoneo  fieicc  vcio  domino  tmtfmet^iiiiifi^frMJovdMeg/enti' 

ftnuentreeum  mtrt  iudtuwum  ntnfrobibe' 


ris.  Inlioc  tercTiptodilucidiflimcoftcrr- 
M^tSOlVTlO    t  U  B  S  l  S    dulmperaioc  <]aod  rcs  iudicuanonfO- 


II 


cra&ecur,  nec  Fofandacur » etumfi  fiBm- 
develdolo  procura£otiftlentiaitiaaduei> 

'  N  luc  tKefi^trcs  proponutur  quarftio-  fiis  dominum  fit  lara :  &:  pro  rcgula  fiih-- 

. ncs  ;  qnarum  pnma  cft  an  negligcniia  iicitur ,  quod  do\\n  Sc  fr.uis  procuratoris 

^  dolus  procuratons  noccac  dommo,an  noccrc  dcbeat  doiuuio,  fic  tamcn  vt  doli 

vecoaduac^oJSecunda,anfi nocerdo-  liutiis &f(i audis^nomine  pfoeotaK»r<6>  - 

lbino>  ei  vcl  hoc  cafu  fuccurridcbcat,  ueniripoAL 

quo  fiium  conkqu»  6c  damhi  dati neglv-  Er  q^ianqiiam  no  dcfinr,  qiti  Kanc  Lrit. 

gentia,vei  dolo  procuraionsrcAicutiono  ad  procuiacorcmcum  iiberarcdrmgere 

confcqui  non  potcft.  Tercia,vttum&  coneixuriidcmtamcninaUoq|]oais$aii'< 

eontuinada  p  ocuiatoris-  obHt  domino  agendumoonftitaco  >•  pocoiatoceob»  - 

ficvtipfc inpacnam  cotumaciacincidai.?  nct,cumiucoparmilttetrario» 

Dc  quibiis  tribus  qpjtftiontbusxMcdiiic  Nccicfettquodqiucmale,  impcnrrt 

diccmus.  6c  ncghgcnrcr  procuratorgc/Tit  nuuda-r 

Ck^j.     QitodieitufadpriraaM^attinertiiuId-  lononoontincannittiiam  esrnihilomi* 

Jidtfw  l>it'^itcrre(pondendumef(,negli^ntlt  iin&nooeredonunoDOciusquamali)»ca- 

<^a^/j>  &dokimprocurat6ris  nocerc  domino.  tionis  &:arquit.iriselt,camnbiiiT'putare" 

getui  pr9.     ^'^  cnim  Vipianus  in  /,>.$  fin.ff.quMdo  dchc  u    r  dihgcnciori  ao  Bdeiion  lucm 

AfftJL  hafe  de  re  fciibit  xSi^idmrfmdfm'  fiiain  pctagendam  Boncommifcric  fr^, 

ggmiy i^tmfiktit frtmneittum'»  titbntmtelhididi  i.fin.  li^Jtfiattstt*  AdnecGicioattcem 

mjD^     ixqnoqiiti  f<it,compwumilMl0imitOf^  nulbpenitus  culpa  inoputari  poceftne- 

filr^nwittatum  eft.  gligenciac  aut  (raudis  a  procuratore  ad- 

Qiud auttm  dicitur ,  akftntm  fffe  frO'  mifll,  (edcum  ipie  mandatum  aducr lari} 

MHmetxipiofiify ftcatctpuuryfintmmtm'  ftcntnscumiMrocuzacoce  lirfomteAan» 

ptfmfiHmatefemdefenftiiinMifiiSkntm  do,bonafidoc6ctaiexibdedpin6dd9C(l 

pTottecauir  dffficife  ejlvi  hic  atidratur.  Eccc  Quocirca  qux  ncgligentcr  ,  quzque 

iuc^ro£Oiucur>£rocu£acoiCj(^altenus  ^^i^catci&^i^r4mapcocttcau)rc 
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gcfta  fum/K  valcnt,  vt  in  domini  ccdant  tor  dolofc aut  ncglig5tcf  nceocid  domU 

priiudicium.  percgerit>fuumqiab  ipfo  dominus  c6- 

Qu.  66.     Qijpd  omnes  fadle  eo  cafu admittut,  fequi  non  potcft atbonc  mSdati  proptcr 

Anfid9-  cumprocuratorfolucndocft  :quidaute  illius inopiam,idnonc(Iciuftam  &:ido- 

minusA    f,„onfit  folucndo,itavtdommusrefti-  ncamcauiam,obquammintcgrudomi. 

pmura-  futione damni  dati  aftione  mandati c6-  nus aducrlusfuum  aduerfarium  rcibtua- 

mefuu    fequi&obtinerenequeat,annchoccafu  turpauloanceoftelum  fiiit  hacratione, 

(onftqui  tiomino  m  mregrum  reftitutio  aducrfus  quod  ipfi  domino  imputari  poflit  culpa, 

tio  pefiit y  aducrfarmm  conccdcturfqux  eft  fccun-  quod  diligentiorem  &  fidehorc  non  ele- 

hibtit  re^  ^  quxftio  in  luc  thefi  propofita?  gcrit  procuratorem:at  contraaduerfario 

fiituttonc     Affirmandum  hoc  quibufda  vidctur,  nil  quicquam  imputari  queat,quod  dolo 

Mluerfu$  Q^yxoxMm  lentcntia  Autori  noftro  mitior  aut  culpa  vfus  fuerit  procurator.  Deindc 

^iuerftr  vijctufj  camquc  vfu  rcceptam  &  com-  claufulaiftaedidi,5/^tf44/aw»Aii«/?4f4ai 

rwnf         bata  clTe  teftatur  Gail.  &  Hartmann.  fu  ejfe  vtdtbitur  m  integi  um  rcJlttuAm ,  non 

Piftoris  liJf.i.  qudfl.io.n.  7.  & feqq.  Mihita-  de  caula  quauis ,  qux  lufta  viden  poflit, 

mcn,  ialuo  aliorum  iudicio ,  contraria  o-  fed  de  iuftaabfentia:  caula  intcUigi  dcbct 

pinio  magis  arridet.  intcrprcte  ipfo  Vlpiano  lCto  in  /.  26.  §. 

Hac  fiquidem  admifta (cntentia,  con-  jin.ff.tx  quib.tauf.mator. 

fcqucretur ,  aducriario ,  cui  nuUaprocu-  Non  refiragatur  porro  dizs.ff.  deminor. 

ratoris  ncgligentijE  vcldohculpaimpu-  vbi  dicicur,quod  h  minor  15.  annis  pro- 

tari  potcft,  nocere  ipfius  neglieentiam  curator  cxtitcnc  atquc  citcumfcriptus 

&  fraudcm :  domino  vero,cui  foli  poteft  fuent ,  non  quidem  dari  in  intcgrum  re- 

Sc debct damni  procuratoris  neghgentia  ftitutioncm ,  fi  luum  .ib  co ,  cmus  ncgo- 

dari  culpa  adfcribi ,  nullum  huius  fenrire  cia  geflit ,  fcruare  poflit  adlione  mandat  i 

damnum ,  quonmi  vtrumquc  iniquum  coiitraria ,  fcd  fi  proptcr  inopiam  domi- 

videtur :  proinde  hoccafunoftrodomi-  niadiokxc  minori  manis  conftituatur, 

no  in  integrum  reftiturioncm  denegan-  in  intc^m  cum  rcftiruL 

damputo.  Relp.Hoc,inquam,nobisn6obftat, 

Accedit  quod  cettx  caulx  iurc  fint  jp-  pnmo  quu ,  vt  Giphanius  ctiam  rcfpon- 

dit.x,  ex  quibus  in  mtegru  reftiturio  con-  dct  d.l.2j.  dc  minore  loquitur,  no  de  ma- 

ccdatur/, i.ff.dtmtegr. rrj?/f«r.Exillarum  iorc2;.annis,minori,  facilitacefualxfb 

vero  numero  non  cft  hacc ,  fi  fraudulen-  &:  circumuento,fuccurritur ,  &  non  ma- 

ter  aut  ncgligcntcr  procurator  fiio  per-  iori  /.  i.ff.  de mtnor.  dcinde in  d.l.23  non  a- 

fundus  fit  omcio.  Ac  proinde  inintc-  girurdcreftitutioncdomini,feddcrefti- 

gnrni  reftitui  dici  non  poccric  dominus  cucione  procuracoris ,  &:quidem  procu- 

ob  dolum  vcl  ncgligenriam  fui  procura-  racoris,  vt  dixi,  minoris  15.  annis* 

toris ,  quia  dolum  vel  negligentiam  no-  Non  obftat  denique  </././.§.  i.ff.deeo per 

cere  aductfario  Gmc  iniquiflimum  cft,  vc  quem.  Rcipoiid.  Nam  ibi  refticuitur  qul- 

cui  mliil  pcnicus  impucari  poflit  quod  demdominus,  fed  .iduerfus  cum,  qui  cu 

talis  procu'atorextiterit.  procuratore  collu{crat :  etfi  enim  domi- 

Nec obftat  huicquod  maiores    an-  nus  fi  procurator ,  qui  dolum  admifcrat, 

ris  icftituantur,quadocumque  iufta;  p-  foiucndo  non  fit ,  in  integru  110  reftitua- 
paruit  rcftiturionis caufa  l.i.in verb.  item tur ,  li  tn procr.rator  cu  aducrfario collu- 

qUA  alia mibi  tujia  Cdufd  effe  vulebitur  tn  ime-  fcrit,  ctia  aduer&ius  doh  huius  &:  collu- 

^um  rtflituant ff.  ex  quib.fauffi  maior.  fionis  nominc  aftione  doli  mali  coueniri 

Re(pond.Piimo  cium  quod  procura-  poceft/J.§.i.j/!/«4«<4«r/,in  quaVlp.J^ifr/i 

pef 
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ptr  coUujionem  pro^ur.tttru  Ab/iilutus Jit  ai-       TcrriaquarfUoeftdecontumaciapro-  ljt.X>, 

uerftrius vtundati e:m ttntrt.fedfi folutndotio  curatoris,anncha'cnoceat  domino.''  Vc-  Qu^  (,7 

JitytHncdtdoloactionemaduer/us eum,quiper  riusautcmcftnonnoccre  :  pro  qualen-  Ancon- 

coUuJionemabfolutus /ittdanddmait,  Et  inlp.  tcnria  bonus  &  clcgans  cft  rcxtus    l.vnic.  tumatia 

%.ptn,f.dedolom«lo.  Si  dolo  malo  procurator  ffHquttnuditentt ,  vln  luriiconfulrus  ,  St  procura- 

paffusftt.rincereaduerfarium  meum  vtabfol-  prtcurattr  ,zit ,  tuusvtltktorvelcuratorius  toru  no- 

ueretur,dedolomibiallio4duerfuseam,qntvt-  duemtrton  ohtemperautrtt ,  ipfepunitur  non  cear  Do- 

ctt,con}petat poteR quari :  Etputononcompe-  dtmmuivelpuptUus.  MuHoi 
tere.fiparatus  fit  reus  transferre  ludictum  fub       Er  ratjo  h.cc  alFit^nari  lolet ,  quod  con- 

exceptione bac ft coUufum efl.  Alioqutndedoh  tumacudeliclum  lic :  procuratcrautcm, 

aSto  erit  danda,fcilicet fi cum procuratvre  agi  terminos  mandati  cxccJcns ,  li  deUnquar 

non  pofiit.quia  coUufunt  efi.  iple  puniatur,(!<c  non  dorainus. 

Nonaduerlitur  infuper  lupcriorilen-         MihiplacetdjllincT:io  vulgorecepta, 

zcnzix  l.26.j.fin.exqmbiucaHfismaior,  vbi  quod  Icihcet  conrumacia  procuiatoris 

dicirur  ,maiorem  i^.  annis  adiuuari  opor-  noccar  domino  m  ns  qux  pertincnt  ad  iu- 

terc,  fiuchabuentprocuratorem  ,  liuc  diciiproccllum.nc vt  icntentiav,ilcat<*r^. 

non  habiierit.  Promdcin  mregrum  rcfti-  I fi proiuraror C.de procurat. Lfi remunerandj. 
ruatur  ,  fi  procuratorcm  habuit &  is  nc-      1.  Dtgeft.  mandati .  Non     in  cxrcris 

ghgcnter  &dolorc  ncgocia  domini  admi-  ad  proccllum  non  (pedtintibus ,  quoad 

niftrauir.  Rdp.  Hoc,inqua,tentcntia:no-  pacnaminfligendam. 
ftrx  nihil  pcnitus  rcfir.iganir :  nam  cx  cau- 

(aabrcnriariurtadatur  maiori  ly.annis  re-         RES  O  LV  T 10   T  HES  1  S 
ftitutio  in  mregrum  :  in  his  quippc  ,  qui  Decima  tertia  &  Vltima. 

abcire  coguniur,deficit  ratio  fupcrior.ob 

quamdiccbamus  inintegrum  non  refti-  T  Nhacquoq;thcfitrcs  mouenturquac- 

tui  dominum  ob  neghgentiam  procura-  Jl  ftiones.  i. An  procuratori  deberi  poflit 

toris :  fiquidem  ea farpc  eft  proncilccnrr-  Ililarium.'' z.  Vndc debcatur ,  & quaadio- 

um  ratio.atque  eriam  fcftinario  ,  aut  alu  nc  dcbitum  cxigi  pollit 3.  Vtrum  bonis 

ncccflitas,  vtadminiftrarionem  negotio-  fihifiim.  Caftcnfibus  accenlcri  oportcat. 
rum  fiiorum  alicui  idonco  demandarc       Dcprima  fcre  inrcr  omncs  conucnir  q  g 

nonpoflint  ,  ncccnimfcmperidoncus  quodprocuratori  dcberipoffitfalarium:  * 

haberiinpromprupoteftproairator,  vt  hocenimdi(ertccxprcnumcftm/./.Ctf<//f.  r^*' 

iraablcnticulpa  imputari  non  pofllt ,  cur  m-«i<i<f/,vbi  Scucms  &:  Anroftinus  Impp.  ^^^^^j^ 

nondihgcntcm  rcrum  fuarum  procura-  dejalario  quodpromifit,apud prnfidtm prouin-  , 

torcm  conftirucrit.  ciacognittoprabebttur^vn^Q  hquct,  quod  '"^^^ ' 

J^on  deniqucaduerfatur ,quodcxca-  caufa-mandari(pcrquod  proairatorcon- 

pitc  doh  conccdatur  rcftiturio  in  intc-  ftituitur)  falariumconftitui&dari  poflir. 

grum  /.  /.  & feq.ff.  de  in  integr.  rtfttt.  Quin  ctiam  in  Lfiremunerandt.pr.ff.manda- 

Rcfpond.  Nam  h^cc  conccditur  folum  //.  id  cxpreflum  eft :  nam  ibi  Vlpianus ,  fi 

aducrfus  fraudantcm  acdolumcommit-  rtmuner-andt caufa  hcnos  interkcnit,mandati 

tcntcm, non aduerfus tcrtium  :  quando-  aSioeB. 

quidem  vnius  dolus  terrio,  qui  parriccps         Obiicitur huic  ,quodmandatum  fua 

cius  non  cft ,  noccrc  non  dcbcr.  Ob  do-  natura  gratuitum  fit,adco  vt  fi  mcrccs  in- 

him  igitur  pr ocuratoris  non  dabitur  do-  rcrucncrit  dcfinat  cflc  mandatum,&  md- 

mino  adiicrfus  fuum  aducrfarium  in  inte-  dat  in  contradum  vcl  locari  conduC\i,vel 

grum  rcftjtutio.  innominatu  vnde  prarfcripris  vcrbisadio 

S  s  s  s  nafci- 
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Bafanir  ^.fin.l.itlout.t9nduB.ht fumwuh  iariumpcocucacoh»leciui(lolocoqiueri'  f^^^ 

ium,nifig)aniiniinfic » inaiiamfeiBMm.  •  £cczcontnAn4nandttinondcberi>y^ /^^ 
■egodicadere.  Nam^merccde  conftitu-  certi&exploiatiiuritellevidetur.  ' 

M,incipirlocado&condu<lioe(Ic.  Et(vt  Piimoquiaficxmandatudcbctur  fa- 
gcnccalicec dMcnmus- )qmbus cadbus fi-  lanum,cum pccicuc auc diceda ,  auc con' 


ne  meiKcde&fbepiio  oinoo  > 

ne  depofiOiCOittialiioviiegociura ,  iis  ca-  diicAa  •  <|neniam  Iubc  procuratoabns 


libus.iiitcruenienrcmcrocdc  ,  locacio&  noncompcrir,  fcd  nec  pcri  poreftconrr.v 

cpndui^o  intelli^tur  concrahi.&c  ria,iiuia  in  contranom  mandati  a^oncm 

Repugnat  proindc  naturas  mandati  vr  ^  ^1«««  vcnic,<iuod procucatori  vidccur. 

jaLmumdcbeacucmandacariofeuprociL-  *bcflc. 

KtQfj^  ».  Aoceditlecundeqaodextraordi- 

ncmdicirurfabnumperi /. /.  C.  wfafjwiiii^ 

Vcmmenim vcro  fi^rem  fede  conC*  ^tu w  aaio  mandacinoncft cxcraocdma- 

deiaucrimns»  noneominnsgratuitum  riatodordinacia. 

cftnundatom>cum  falarium  Uue  hono-  ^pdciinqocineencnianm  man-^ 

rariumintCEuenirrnincenimmandarum  dad  conucntione  contrjhcnrium  non. 

nongtatuinun  cfle  inccliigitur ,  cum  ab  deducirur  ,  id  tx  concra<au  dcberidici- 

initiotccipinirroSdanimealcgc,  vtmer-  nonpotcil:acquilalaciummcontcaaum, 

codCoacSpro  opera  accipiar,  auc  acdpiar  oHiadari  «cm^bc  conaentione &  con*- 

c5,dequapoftcacouenict:hacquippcc6-  lcnfiinondcdod.  fim« oftenfum  fiiitfc 

ucntionc inrcrporuavcrumclhquodfu-  proinde  ex  coaaadu<mandati  &lanom. 

Eradidumtuit,quodauclocacio  concra-  nondebecur. 

anKautalioi  conaaOosec  qaopta-  Necobftaii<^.*r.^ufcjiiW*f.I»quaVl- 

fiasposveibsadionaranmaccumman.  pianusfi»bic,#f«oiwiw*^4ri«  W 

datum  ab  mino  graus  rccipinu-  a  procu-  merutmt^tmnmlmMHf,  Qupd  fiitt^ 

iatorc^-umaudataoo,cuncvcromanda-  quederalafioraandatiaaio  compccit,y^ 

aiincftgmnvcnm:arnuic(alarinm&  tiquecxmandacodcbcbicur, 

bonocanomdebenputo.quodmandato  Rdjxmd.  Hoc  enim  non.wElociS' 

gratis  rcccpto  dominus  idcmqnc  mon-  confultus.quodmandauaaiofit  dc  fila- 

datorfalanum  ruavolunratcconftitmcli-  rio/edquodrihonorariura  interucnitrct 

nc  vila  nccdrirate  conucntiomsautcon-  decatens  rcbus  in  mandarum  deduclis 

naftos..  Efincliqpetquidnaminiediunr  fitmandaci  adio  :  nara  dubicari  poccrat 

tcrmercedem>pDoopcn.cooftiaitam»  mm boooittio,(cafilarioinicmeni. 

%L  {alarium  :  vrrumque  pecunia  eft  pro  ,  fij  mfl^^tfflp.  &c  maadati  adb* 

ODCca  coibtuia  ,rcd  racrccsconucnnone  corapetat ,  quia  non  vidcbatur  cftl-  gca- 

abminaconlbuucut,  blinumpoftn.  niitum: adhocigiwrobftaculum tcmor 

maBminomandannnoiiiri&dkcfii.  HcndumreacVbianus  rerpondic  ,fiit- 

lcepnim;:  non  qma  prohibeat  namca  wit^w»,^^,,^/^^^^  xvf^^^^m^Mr- 

mandati  quo  minus  honosvel  falarium  datura&mandariaaionem. 

lcaemtcracuiaLpoftea.vt.coiitbtuatuc,  Hanc  autem  veam  ctTc  rentcnriara 

bcncficu,Mnmcaoeditcania.,.arndidr  iMiitts4Mi»patctexinde,  quodluntcon. 

wmltffmimemidt,  dum  conOinia.  ii*a»2i            i.  pacoonla  HAC 

_     Wterauncrandi&lumonscaura..  demonftrecaaioacmmndactTdexioft. 

Sedwdc/fc.qa&QtCauiadcixMK4F  £aasfii6aicJoaHasii|r«>9ec.aftionera 
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T)s  pRo<:viiAToiiiir4  Et  D«f  ins^ortit«  Thesis.  xIII. 

vcro  iftani  intclligit  aAionem  dirc<5kam  tae  &  indeHnitar  quanticitis  extra  ordi- 

<jux  mandatoridatur.  nen»  ab  lis  peti  pofle,  allctit ,  qui  acciperc 

Ergo  cum  m  jn  dixit ,  Salario  intenie-  ilioqui  lolent,vt  rmt  aduocati  &  procu- 

niente,mandana<f^ionemeflc,  fi^iifica-  ratores ad litcm. 

uit  adlionem  mandati  diredam  eile.  Por-        Ratio  autem  huius  cft  harc  ,quod  in 

ro  mandati  adio  direda  dc  (alario  non  gcncrcnullacoimemio,  nullapromiilio 

.competit  ,  qucniam  lalarium  debctur  autftipuLiriovaleat,qiixremcertamnon 

pTocuratori ,  huicautcm  contraria  adio  continct.cum  nihil  interfit^vtrum  incci- 

mandaa  datur,  non  drreda.  Proindc  Vl-  ta  res  ,  an  vero  plane  nulla  ftierii  promi 

pianus  non  fenlit ,  mandari  aftionem  dc  ^  Ug.fiifuUtmfrmip.  Digtfi.  de  vtrb.  oblt^ 

]alariodari,quandodixit,SaIario  intcrue-  i.'*^' 

nicnte  mandaci  adio  cft.  Sripularione  dcbctur  &  pcritur  (alari-  £j/ jl 

Extra  ordinem  igitur  petitur  ialarium  om  li  hicrit  ftipulationepromiirum,  prx- 

cognitionc  pta'coris  pr^clldisque  (i  nuda  ft:riptis  verbis  fi  initio  nudopa<2:o  falari- 

pollicitationcaiit  nudo  pa<fio  foeritpro-  umfueritpromiflumjitafilitcm  fulccpe- 

jnilIu,quoniaexpollicitacioncnuda  viec  tizzc  mandatum  benc  cxccutus  fucric 

cxnudo  padto  nulla  nafcirur  iureciuili  a-  procurator :  naraium  caula  harc  fubfc- 

€tio  l.  7.     S.  Digcjl.de pua.  Aiquedchoc  cuca  padlum  quod  prius  nudum  crat 

accipidebet</././.CoiK.»»j»ii!rff/.  quoloco  complementum  accipit  &  in  contra- 

Imp.de fabtioautem  quod  promifu,  a-  d^uminnominaturaincidat/.^;.  Digtfi.de 

Eud  prifidem  prouincia:  ccgnitio  prac-  P*^-  exquocontradhi  pra^Icripus  verbis 

ebitur.  a^^ioncm  nafci  conftat  t»t,  tituL  ff.  ie />r*i 

Sic  autem  demum  pollicitatio  ac  pro-  ^'P^'^^^- 
-miffio  lalani  valet  cum  certae  eftquanti-       Nccmoueorco ,  quodcontraDoncI- 

utis  :  nam  fi  inccrta  poIUciutionis  cft,  lusobiicit,quodialarioconftituto  ,  nul- 

vt  fi  raandator  non  definite  ncc  ccrca  ^ura  neeocium  cittile  proprie  gcratur: 

quanritatcfaIariumpromifit,(edgenera-  quia,etudominus  oonftituathocanimo 

Jiter  pollicitus  eft  fe  non  mgratura  forCj  ularium  vt  procurator  ncgociumgerati 

fed  honcftum  abquod  falarium  pKcbitu-  pr ocuraror  tamcn  non  ideo  accipiiit  lala- 

rura  ,  velfi  ita dixcrit  cxcquerc  quantum  num  vt  ncgociuin^rat ,  cum  & iam  finc 

potcs  raandatii,polliccor ribi  mc  mcmo-  ^alario  gcfturus  cllct  mandatum,quod ab 

rcm  futurum  &  falarium  darunim,  cuius  i"»^»*»  fpontc  fufccpcrat. 
tc  non  poenitcbit  i  eiufmodi ,  inquam,       Rcfpond.  Vtcnimlalariumnonidco 

promimo  proraittcntcm  non  ooligat  daturadomino,  vc  geratncgodumpro- 

4DCC  falahura  cxna  ordincm  peri  po*  curator,qnodgerendum  nulloerumfa- 

te(t  lario conftituto  ab  initio  fpontc  fufccpe- 

Id  quod  non  vno  tnlocoiurisnoftri  rat4fcdquoillud,quodcriam fmclalario 

cxprcflum  rcpcrianir.  Nam  in  i  17.  Cndtc.  gcfturus  erat,  procurator  co  alacrius  & 

ftumiMti  SdLtrtum  tHctrtd  ptOuttatnmii pi-  diligcnrius  gcrat i  iu  quoquc  hoc  ipfo  a- 

timMpoteft,EiiMLs6,i.j.  S^Uriitm  infertd  nivao  k  procuratorc  lalarium  acceptari 

p^BcitMtonkneque  extra  ordtrum  reSe  petf  ccnlctur. 

tur,  neque  iMdicio  tnMuUti ,  vt  tibi  ctnfiitMd-       Quin  ctiam  procuratoribus  iudiciaU-. 

Wr.  bus  non  folum  tunc  debeiur  lalarium 

Qup  ipfo  nunifcftiilimc  refellicur  cumconucnrioncilli5promiirumcft,(ed 

opiQio  Wcfenbedi ,  qui  Lalariura  inccr-  ecfi  nuUaconuenrione  fucrit promillum, 

Ssss  t  illis- 
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illisquecon{Ucuicur{aIaruimprox(tiiTUr  imMi4B.ldonMruhtc4C.depmi1r.HM.7i' 

cioneinagUlratus.  Qu^  de  re  cexcus  eft  wdl«ilKciusi»^MirZ^^^».xdXmji. 

tur :  \nbnm£rm  4dii$f4tqmmitMVwfinM-        Ego ,  quanquan^  nrionem hanc (acis 

4txdebtt,vt  pro modo litit proque 4duo(*tif4-  imbccillem&Iubncam  ,  cumfubfincm 

(ftadu  &  jori  confuetudtae  c  tuduifim  fuo  e-  chclis  fcxcje  liqiudu  demonilracum  fuerit 

4f4t4^m»4^MMittimmeidlMka,  .  offidttmpi»cuncorisiiididaIis&o1iiii. 

EcquanqiMm  haidcK^e  aduocatis  lo-  fub  luftiauno  fiiifle'  pnbliciiiii  &  hono-  • 

^uacur  ,  quos  iprocuraroribus  diucrfos  rabile. . 

c(Ic  fupra  dii^irum  fuir, quin  tamen  appel-         Vcriflimam  tamen  hanc  iudico fcn- 

lationcaduucauprocuracorhic  compre-  tcntiam  ,  quod  cumconcraiuscommu- 

liciuiaciir>Diinttm  tnibidttbiiimcft :  nam  ne  (quod  boiia|i  filtisf.  acqoinca  pacendr 

ineademiU.$.iiJVd»ocad  definioncnro-  bus  eorum,ad  minimum quoad v&n- 

mnesomninoquicaufisi^jaylisqnoqao  fru(f^um,.-iddicic)bonai(la,  quxaduoca- 

ftudio  operantur..  tisaucaliisin  dignitacibusdcadminiftca- 

XiMX        Tercia&poCbemaquariBdliascefl^  donibaspofitisiinecaftren&pcculiiad- 

QH^^^^anneialariuro procacacoris  iudidalis  ac-  dicannir,adeoqaeiushoc fic  exorbitans 

AnfalMr-  cenraidcbcar,qaafi-Caftt!enfibos,an7C-  ac  certarum  pcrronarum  priuilegium 

riafli/r^-jQaduenruiis  bonis  ?  conrineat  ,  nullibivcro  procuratoribus . 

f*!ff*'    Aiuotnolkriiljslublcribcre  videtur, .  iudiciaiibuscribucamreperiacur^Idcirco 

iudicidht     quoad'itts.veni»Iufttiuaneuni  falaci-  neqnidem  er  pariate  noiottis  ad  eiem- 

um^adaocatorom  aduenticiis^  bonis  an*  plum  crahendnm    ad  proauatorese»* 

Mmume'  numcrant.  Quoad ins  vcro  nouum,qttO-.  tcndendum. . 

MTi  qua-  iiojig.  vtimur  bonis  Callrenfibus.  Quanquam  communis  fic  conclufio» 

^'^*'       QuaropinioKocniricarfundamenco».  <^uodcumhodie  in  bene  ordinads  iudi- 

•^'^^'^'^qnodolim  ,  iureIuftinianeo',  oiSdnmi  dis  pRxmaKoret.jonri  conftiimmnir, 

t»mti    procurarorisfuericvilcinfemcacpriu*..  qoicerri&intranumenmfint »  aiqae 

lamLfiquitj^.C.dedecuriombus.acpvopxc-  ma^^^^am  cum  aduocaris  connenienri- 

cea  quod  exinde  acquintur,non  audora-  am  habeanc,faiarium  ipfbnim pro  quafi— 
menmmalicniuydbdriiMeve!ingenii,fed '  Gaftienfipecidiohabcatac^qBfl&. 
lolnmmodo  quarfttis  commums  nego-  ieMDMiaminn  " 

ciflSioms.IiaMl4V^Omp^«i;Cdiri#->  idin^ 

Bni4  huiw  di^Htationi4  Non*^ 
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&ESOLVTIO  DISPVTA- 
T  1  O  N  I  S  X. 

'      KT  E  G  O  T  1 1  S  G  E  S  T  I  S. 

« 

T  U  E  S  l  S    h  ^ 

Refolutio. 

I6him  cft  proximc  (lc  pro-   ucpriuata iC^fiM  Stm.ff.devfur.l 2.%.gefiu, 
cxiratohbus ,  qui  negoda  z.  ffJd  munic^pdLU.  %.cum /eriuitjfjt  bu  qmdt- 
liena  mandacu  domiiii  id-  mn.& effudJ.vit. ff.  itdutmik  «lliin^*- 
miniftBUitf|f:ii)iy^ufr/rt-  gendonMadnuniibmi^ibiiiiiulci^ 
emMtn.  gcftumcllcdicetur. 
Dicendura nunc (equitur  dc his,qui a-       Er quanquam Laurent.  Valla ltbr.4  ele- 
liena  negotia  Gac  mandacu  adnuniikaiic  gant.f.  concendac  7r/?4  referdoponeie  ad 
Hiver^  NtcoTioRVM  GfitTORtc  |tenwah.inaioiirqidignicads:4iaiedan 
diciuitiit  liT.  iijr.D9^  ad  pniiafaiiefecciddierc ,  adeo^i  vt&^-^ 

^e^tf.  rert  &  ^^rr^  pro  (ynonimis  vfiirpari  non 

Ktgetit  autem  appcllacio  gcncraiiccr  o-  pode  i  rede  tamen  hoc  Alciat.  BrecheuSs 
inne  id  complcditur ,  quodad rem hnur  &  Goedd.do^fEmi  lCci,exinde  lefclluc, 
.fiarcmpertinec,L/.^i&m|;«r^  quoddrCicero^eloqucnti^parcnsnqgo- 
Sicoc^miu lac^  capicur ,  vt ftfere  &  tium  geftum  ad  rem  priuatorti  iamiliare 
4£frf  conrincat  &  hacc  gercre,  fiicerc  &  a-    faepc  rciulcritjidcmqi  &  alii  lacinx  lingMS 
cer'.  Ant  lynomma  Ljt.J^gefi.deverb.fiffU'  raipcores  feciire  deprchendantuc. 
JmT.  %  iiiGaias  Utttmter  gefta  &  pdUiA'     ,£c  quanquam  aAam  fiepi^  edamin  le- 
4ttm  ^  fKdiam  fiMb  i^entiA.  Attd-  gibus  noftns,adjifta  publica  &  cdmenu- 
jMH  ^Xgvmit  iM laUfiStim&f/^tm  ria  magiftratuum  Hgnificada ,  adhibeatur 
mutA*  URaU£lorum.ffderetud.%.fin.lnfi.deiUt^, 
Diftingttuntur atnem  hcc  diio ,  ^ffMli  idtamen pcrpetuum  &  rcgulare  non  eft, 
& j«/?iMi^jta»vt  49iMr £c  ipfum  fadnnw  nfsekmtljs.ff.'deveri.fiffif.lfimp€rmjhm 
quo  res & negocia fiunt,  quo  verba  pro-  puUt.ff.  de reg.  iur.  L  t. ff.de  capit.immittiJi 
^runtur,quo  conlcntiunt  vel  diflcntiunt  f»lut.L22.L26.L27-%pen.ffJefaQ. 
^ntrahenccs.  Gefium  vero  non  cam  fa»      Adftipulatur  huicaftcrcioni  edam  Ci- 
Aum  fit»quam midPillBi  cotnpendium»  cyo:j^jgffwrfitr,<ffyi»wl%iiwWiflg»- 
quodcxpcdicurJiAt0diisrei,velnegoctt  miAmn^$tiitn»Hmterfittt/iimit,/ed etim 
modus  6c  cradatus,  fiue  pcrficiatur ,  fiue  prafiut'.  Item,  Ucmio,  qua fint a&a  qua^  a- 
quid  uTiperfedc  agacur.  Goedd.in  L19.ff.de  gantw»  dgmefikeru  tiLt  Uterit  decUrari put§. 
yeri.»^i.quigcftumaba^oeodifFerrcaic»      £c  Tntni.A&umeiifiqut4e.  hntSsmc^ 
quod  aaiim  briw*  fii^uam  gefturoiqao-  wmiimMgk/uiMScM^^ere  m  ptovctbfow. 
luaingeftSadeacantuada  rcrercur,qux  PlunTfideapudOaedd.inti^.irmit.)^ 
aj  itjuam  rci  vcl  ncgotii  adqiiniftracioncm   Hinc  cum  a^u ,  geftu  &  concradu  ab  in- 
iubcc^fiue  caadminilhatio publica Gt,  fi-  ncc  diHeranc :  ftipulacio  vec6,  aucorc  Ln. 
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fcconc  &  Vlpianoradadu  referatur ,  fiint  fit,crcdirurante  contraxi(Ie,neque  vUum 

quidain  qui  ftipulatione  contnwSkum  c(Ic  mileficium  eft  (inc  mandaru  alienam  CixC- 

negcnt.Scddenacqua:ftionc(uolocom-  apcre  ncgotionim  adminiftrationem. 

fra  m  dtjfttt.  dt  verl>.olb^dt.dicct\u.  Longe  inagis  is,  cuius  ncgotia  gefta  (unt, 

liT.B.        Ca:terum  ncgotioruro  2c(bo  ,  prout  ignorans  aut  contraxiflc  ,  aut  dcliquifTe 

Qu-i.    hoclococapirur,  rededefniiturquodiit  intelligipoteft,  (cd  vtilitatis  caufa  recc- 

Am  nego-  qnafi-tontradtu ,  quo quu  alteriiu  ae^otium  ptum  cos  inuicem  obligari. 
ttmm  JinenuuuUtogerendumfufitptt.  Ncchuic(entcntia:rcfTagaturquicqua, 

gefitofit      Pnmodicitur^tf4/fLftf«rr<i<Jwiqiuaipfc  quod  ncgotiorura  gc(Ho  contradus  ap- 

(antrs-  luftmianus  in  ttt. Infitt.  de  obUgat.  qudqujfi  pclletur  ik  vctis  conrradibus  ,  videlicec 

excoritra/Ru  Ncgonorum geftionem  qua-  mandato,commodato,emptioni,pigno- 

fi-contradibus  apcrtc  annumera t.  rijocationi  &c.acccn(caiur  ui  L2j!ff.de  R, 

Et  (anc  ,  vcriUT»  conrrackum  non  efle>  Iur.Li6.ff.de  ^eggefi. 
indcconftat  quod  nullus  contradus  fit,      Rcfp.nam  ibinomcn  ««/rji^iBgcncra- 

qui  non  lubcat  in  (e  conucntioncm ,  fiue  lifllme  acdpitur ,  fic  vr  ca  quoque  ncgo- 

rc,  fiueverbis(iat,diccntc  Vlpianoin/1/.  tia,  quar  vcris  conrra£tibus  annirnicrarr 

§.  j  de pail.  Atqui  Ncgotiorum  gcftio  ve-  nullo  modo  poiTunt ,  fub  (c  complcda- 

rumcon(cnlumni(cnoucontinci,  ncq;  tur;  vcluri  precarumi  d:  rutelam.Gcncraii 

cxprcilum,quodcertumcft,  ncquctaci-  autcm  fignificationc  contincri  ncgotio- 

tum,qu!anihiliiucr  gcftorcm  flcdomi-  rumgcftioncm.ncgarinonpotcft.  Non 

num  ab(entcm ,  fuaque  ncgoda  ab  al-  rcfiragatur  prarterca  quod  Negotiomm 

tero^cri  ignorintcm,mtcrccdu ,  ex  qno  ge(ho  in  fc  (ynallagnvi  cautam  fiue  nego- 

con(eni"us  iltorunialiquis  colligi  qucat.  tium  contineatmcgocium  vcro  (cucaufa 

Attamcn quia  conlenfus  pralumptus  fit  formacontcadus  cllcntialis  L7.%.i.ff.dt 

intcrccdit.cum quiiq,  pr^fumatur gcrcn-  pall. 

tincgot ja  (ua  confcutu-c ,  caq;  gcn  potius       Relp.nam  hinc  (anc  pcrnerani  colligi- 

qtDn;  negligi  vcile ;  idcirco  dicitur  quafi-  tur,quod  ncgonot um  gcftio  fit  vcrus  co- 

cotrac^us  negotiorum  geftio ;  cx  quo  do-  tradus  ,  fiquidcm  fola  forma  rcm  &  cC- 

Biinus  geftori,&\  iceueriageftor  domir<o  (ontiam  alicuui&non  perficit,fcd  amplius 

obligetur.Atquchoc  vtihcatiscauiarccc-  ad  pcrfcdioncm  cius  dcfidcratur  matc- 

ptumclll:luftui;.inu5 fcribit  in  ^.i.lnfi.de  ria,  qua: in Ncgotiorum  gcftioncapcric 

obligat.qua  quafiex  contraciu.  dcficit:inatcria  quippe  contra<flus  &coii- 

Et  Gaius  in  pttnc.  L  s- ff.de  ob/igat.& aft.  (enfus  d.  L  i.  §.  j.ff.de pacf.conCcniiis  autcitT 

Si-  quis  ab(cnns  negotia  gcllcnt  ,  fiqui-  vcrus,  in  ncgotiorum  gcftione  non  repc-  . 

dem«malcficio,palacfttxcontradtuna-  iitur,vt(upraoftcnfiimfuit.  f^*^ 
(ci,  inicE  eosadioncsraandaii ,  quibus      Rclinquitur  proindc  negotiorum  ge-  ^<&^  . 

inuiccm  cxpcnri  pofiuni  de  eo  quodal-  ftioncmnon  cllcvcnun  ,  (edquafi-con- 

terumaltcn  cx  bona  fide  pnftarc  opor^  tradum.  «?^" 
tct :  fi  vcro  fine  mandatu:  placuit  quidcm        Additur  in  definitione  neeoriorum 

unceosiauiccmobligan.coquenominc  gcftionis ,  Qvo  Qvis  Ai.terivs  nego- 

proditx  funt  adioncs ,  quar  appcllamus  rium  fufcipit.   Qupd ad ncgotia quoque  ^jj'^^ 

ncgoriorum  gcftorum ,  quibus  ajqucin-  hereditarisiaceris  accommodandum  eft.  7^^^ 
uicem  expcrin  polfunt  dc  co,quod cx  bo-      Pcr  toctum  cxprcfium  in  /./.  §.  6Jene-  ^'>*'*'^ 

nohdealtcrualtcriprxftarcoportet.  Scd  goc.  gtfi.  quae  ita  habet.  Rat  v*rba  ;fiut  f'"^*^ 

neqi  excontraclu ,  ncquc  ex  malcficio  a-  quit  negotia  qwt  cuiutque  cum  it  m»rttur'fue- '  j^Wf  * 

^iioiicsnakuiuut^jicqjaiiiiiisjquigcf-  rint ,  gtjfirtt )  dequofuuntctjftrmtn  edtcereyJ' 
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qwnUninequettf^Mo^uUmdifunilt ,  neque  omnis  herediras ,  quamtiis  poftca  aiica- 

beredu,quiii6ndum .ign.negotiKmgefijfevuU-  tur ,  camen  cum  motcistemporc conti- 

m.  Stdji  qutd  AUtjiitjoji  mortem ,  vrj>md  nuatiir^f/f  i/rlLliir.Eodemq;  ipcclat&a- 

fimm^f*tm,&fiii£mtVelJ!<j$udfim4C-  liaregulamris :  quo<ioiiiiiiafcr^ianlie* 

qi^ktmti0fi9xlm nthk ntn ctntkuntur^frt  rcdum  pcrinde  lubcantur,  ac  (\  continuo 

adttS»  tainen  dtlent  acapt ,  hinc  rclucct  lub  tcmpus  morcisheredeseKidikac.l 

quod,etfi,  veriutc  rci  inlbcd^a ,  hcrcdita-  J^j.de  ILlur. 

diaccndnihilacquiri  poil[it,nequc  nego-      AcccdirhisqaodheKidBiat  iaoein  M' 

ttaeiosgecivaleaacaequitatecamcn  &  fi-  cinir (tifiiiiere  jKdenam  hetedts-in 

Aioneiuris,  iacentisquoquchcrcdiutis  ff.de miuar. 

a^ofia  geri  ciLlemquc  peciccuosalios-       Vcruntamcn.his  non  obfbntibu5,ve- 

qucacquinpoiTit.  radlnihilominusVlpiajulententiaquod 

Caetenim  duo  in  hac  Vlptani  (en-  is, qui  herediucis  iacetuis  negotia  gcffii^ 

tenria  videmur  apcrio  iuri  eiulcleniqae  nequc  dcRm^,  neque  hetedis  negocia 

tarioni  manifcftifnmc  aducrdiri.  Vnum  gefTillc  vuicatur. 
quodis  ,  qui  hercditarisiacciuis  negotia      Si  cmm  rci  vcritas  ipfa  Ipedcrar  ,  o- 

gellerit ,  non  intclligatur  gcflinc  ncgotia  mnifque  iuris  noftri  fidio  coUacur  *  ccr- 

defiin^kitH/rrrfdMquodidemnechccedis  ^eftceshereditariasanteadiiionemcfle 

n^otiagpfliftecei^atar.  xwMusLi.ff.dererumdiuif  Necdidpof^ 

Etcnim  prius  refragarur  plurimis  lo-  (c  licrcdis ,  hereditacc  nondum  ab  ipfo 

cis>qu  ibus  adco  dilercc  afErmanir ,  quod  .  adua,cura  etiam  incertum  iii,  amic  here- 

qnanditt  faeceditas  adita n6  eft » tca  diwiui-  ditacemadicimisiit,iiecne. 
^tiper&nan^  reprzrentet  Lnan  ihmm.£i.^.      Atqui  in  ncgociorum  eeftonun  a6tio- 

i.ff.dehereiih.  tnflit.Lm  eoj^.  ^.vlt.&lfeq.ff,  ,ne  exiliimauit  Vlpianus  ndhoncm  iftam 

deacquir.rerj^m.L22.ffMyfmif.%.i,lM^'  ciuilem  cciIarc,proptcrcaquod  ncgotio- 

red.tnjli^.  .  .nungcftomm  a^o  noniuex  vera&na- 

Pofterius  ce&llirar  exiniie,qiiodexe6  tnrali  geftione jndacacarf J.$.7*d'£ifk§^ 

dic ,  quo  beces  adiecit  herediGnem,  iam  .tikn.sJiHHtJeii^^gtJiis.  Cui  iane  con- 

indecxdicmortistcftatoris  adiiltcrctro-  fcqucns  ftnt ,  ncque  heredi  competere 

iingacur  /.  beres  quandocunque  49.  ff.de m-  negotiorum  ecftorum  adlioncm  de  eo  > 

qmr.heniJmniA iii.  deReg.tmr,  E^eoioXc'  qaodiacente  liereditate  gcftuiiiecat :  vt 

qiiencerhecedis  ncgoriageffiflevidcacur,  icarpedaHcerdc  eo  cauerifiicritnecetGU 

quip,cfnrhcrcdiuria.  .rium. 

Hxucnil.iS.^.vlt.ff.deJlipufat.frruor.CX'       Proinde  qua:  nrgumcnta  incontrariu 

iusicribit  :  iiIudijU4tfrumeJl ,  an  herediju-  runtaddu(tla,qmbulqueoflenditurquod 

tm»famm  btrttDtums fiipuLtripo/tri  Pneu-  hecedis  ncgona non  gefKric» quiiacencis 

tmn^Mut ,  qutaiseo  tempore  e.xrranem  tjt.  hereditaris  gedic  ncgocia  meta  inris  fi- 

C^^rtjpotuin,po(fe,qiit4pojleaheresexrtte-  dioncnituntur&hoc  duntaxat  probant 

jitt  viieretur  ex mortu  tempore  defunSo  fiu-  quod  fidionc  iuris  ciuilis cffidatur  vc  hc- 

ce/iffe.  i^ri^  Hhmptmnittemmendd-  resrcripcusancehercdicaceadicihabetur 

tur,quodheredkfamiBnexm$rtktmf0refih  pro herede»  quodque heredicasdefbndi 

nefiafaEta tntelligitur,iicet pofi afiqud  tempus  pcrfonam  rcpra:fci.tat :  nam  vcritatc  i- 

beresexttterit,manifefiumijgtturefi,firwifii-  pfa  infpcda  oninia  hxc  fccus  fcfe  ha- 

fuUtioneni  a  acqitirt.  Denc;fidio  autcm  ifta  in  d^  /.  /.  $.  6,  non 

«  Atquc  hoc  ipfum  quoque  confirmat  attendicur ,  ob  cattonem  pcias  aflSg^ia^ 

nonpacumvul^dsifiaiurisregplaqnod-  laimOb/eniandQiiiverdtlipRrfatamfi- 

aio. 
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€&oaCtti  procedere  duncaxac  in  iis ,  qtiz       £r  in  i.iJn/iirde  aLbgdt  qtu  qiuji e x  (on. 

fvni  Hiris,  non  qtwc  liint  fedi :  idq;  innuic  /M<f?«  na/c.  idcra  pcrlpjcuc  proponitur, 

bnpenicorluilinianus  in  fr.li^JefttfuLu.  quod  ncgotioruin  geltorii  iciio  coinpC' 

firmr.  vbiaic ,  /n  P  l  e  r  i  s     e  heredtts-  tat  (i  quis  abfcntis  &  ignor.intis  ncgoria 

ttmfuftjncrepcrfonam  dtfunih.  gdlcrit :  ac  fi  idcm  Itatuenduni  forcr  cuni 

Hinc  ctiam  quod  in  «/n^.Ax&diatur,  ivrgotialciennsgcruntm-jquidopuscflct 

icroum  hereditanum  ftipubndo  acqui-  expredajntgnomntisjncnnonemhcri? 

rerc  iiecedt  tiitiKo.non ablolotc.nec lini-  4.  Aiq; huc inpmnis  faccrc vidcrur vul- 

pliatcr  verum  eft ,  lcd tunc  demum  pro-  gans  illa  iuris  regula ,  quod  fcmpcr  qui 

cedit ,  quando  nonimartm  p6ft  adituro  non  prohibct  pro  (c  intcrucnirc,  man- 

hcrcdi  padio  vel  Ibpubtio  Jada  eft  ita,  dare  aedatur  L  6o.de  re^uLtur.  Cui  con- 

Tiao  hcf  cdi,aut  Titio  domino  /  feruut  he-  lequcns  eft ,  quod  fi  quis  iciat  negotia  lua 

Qixr  i   ftditJp-tm.ff.dtjitpuLit.fetuor.  abaliogeri,nccprohibcatvtlcontradicac 

^^^^     Addit  author  quaii-contra6him  ncgo-  cenfcatur  mandare,  vt  negotia  fua  gcran- 

tmMmpe  ^*^^""^  geftionis  contrahi,fi  quis  non  fo-  cur,adcoq;  non  compecat  adlio  ncgotio- 

fitruma-  '""^  »f «•mw».  lcd  &  fi  fcmtis  ne^ocia  ge-  rum  gcftornm,  (cd  mandati. 
Siocom-  ^cndaHiiccpertt.  Verum  de  hac  (ciucntia         Idcir.que  cl.irc&pcripicuccvincit  /. 

petdffi   ^"cl"^"^e"t^qiusdubirarepolIet.  6.%.2.ff.denutndato.  quoiiilocoVlpi.inus: 

quufcte-      Narain  Ls.prmc.Dt^ft.deoblifiM.&dQ.  Sipdjfusfttn^jliquempromeftdeiubere.vtUlt' 

titteStt  ^  ^^'  9"°*^  ignorans  ikc  contraxiile  ncc  as  inttruentre ;  nundatt  tentor ,  &  nift pro  tn- 

nefttu?  deliquiire  dia  po(Tit,  concludit  ICtus  Vl-  mto  qui$  mtercffferit  aut  douandt ammo ,  AUt 

pianus,ncgonorum  geftionem  non  eilc  tugottumgtrtns.eitt mandattaflio. 
vcrum,ledquali-contra(lhim  :atqui  male     6.  Dcnique£on(irmat  eandcm  opinio- 

(ic  lCeus  colligcrct,li  lcicntts  negonage-  nem  L6.  Cod.  mandatL  In  qua  Gordianus, 

rens,ncgotiorum  quoq;  gcftorum  quaii-  Si  fidetufforpro  reo ftdtm fuam  adftrmxtv^mA- 

contraduminiiiredicerecur.  dattcumeopoHexfolutam  pecunia  velfailam 

i.  Acccdu  dcinceps ,  quod  mandatum  'Condimtuatonem  ,  pouft  aiiiotum  exentre. 

non Iblil cxprcilo, fcd  &  tacitoconlenlii  Vndecolligitur<}uodad  tacirinn manda- 

conaahanir :  ai  lciencia  taacum  inducat  cum  (bla  pancncia &  (cientia  (iiflici.tt. 
con(cnliim,taatumq;arguatmandatum:        Scd  his  nihil  quicquam  motusintre- 

ramlicmL  f. Cod.de locato.voluHtas&fti-  pidc  ftatucndum  ccnico  ,  eo  ca(u,  qiio 

ritrMprolynonimiscapiuntur;itavtquod  quis  fcienns  &.iblentisnigotia  gciUnr, 

ab  imno  volttntM  diccbacur,  (iib  fincm  ap-  ncgtniorum  gcftorum  cencri :  nec  man- 

pellciury^(<}irM.  £cquilcic,necconcradt-  datumconcTadumclfirpr.Tdimi. 
cit,  vclleacconfcntiredicintrin  Li.  S.fct-       Quam  (cntcnium  mire  conrirmat  d. 

enttdm.ff.de tribut.aR.Lt.^.volisntMXt.Dtg(ft.  l.  z.Digeft.dt  negot.  geffts.  vbt  lunfconiul- 

i/ryo/or.ffiMrr.  Protndecumlcietisnegotia  tusait  negotiorum  gcftorum  aCtioncm 

&  padenns  gcruncur ,  non  negotiorum  locum  haberc  ,  li  quis  ablentis  negotia 

ge(\orum,icd  mandati  co mpetitadlio.  geilcrit ,  L 1  c  e  r  ignoraiius ,  quoc vcrba 

Idemq;con(irmarc  videtur  texfustn  laiisinnuuntnonrantumignorantis,ltd 

Lt.Digeftts.  dt ntgot.gtft.in  vcxhxSjStquisab-  &altcrius  aliciuus,  ncmpc  lcientis  ncgo- 

fentit  negotiagtffertt ,  Itcet  i^torantif.  Vnde  cia  li  gcrantur  negodonim  gcftorum  a- 

manifeftc  relucec  qnod  lciencis  ncgocia  iShonem  competerc :  nom  particula  ifta 

gcccns  non  obhgcrur  cx  qiuli-contradu  lictt  cft  implicatiua  &amplius  quippiam 

negoriorum  geftorum ;  (ed  cx  contradu  implicat  &  indudic,  qium  quod  in  ora- 

uiaudiiu  tcneacur.  cioue  veibis  cxprimicur. 

T  1 1 1  Idemq; 
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Idcmque  colligitur  cx  dtd.^.t. Inftitut.de  lix  Cux  prarficUum  ponendum  exiftimati» 

thltgat. qiktqudfi  tx  coitird^i.  »a/c.  dum  ibi  Cur  aiitcm cjcprellam  ignoranris  men- 

dicitur  :  Eos,ijuorum  negotu  jf(/?4  fucrint,  tio«cm  fadant  addudi  tcxtus.ranonon 

B  T I A  M  igno:Mtes  obligMri.  Ex  quo  pro-  hax  cft  ,  cjuod  iolius  ignorancisne^Ctt 

fedto  lequicur,  quod  non  iolum  ignoraiv-  gerens  negotiorum  gclk)nim  a^onem 

CLS  obligcntur  ncgotiorum  gcftorum,  nabeat;led  ideo  potiusquiadtignoran- 

fcd  &  icicntcs-.alioquin  ablolutc  Impe-  tc,  vtrum  ncgotium  iplius  gerenti  obli- 

rator  dixillct  obligari  cx  negocio  gefto  i-  gecur ,  magis  dubitari  potcrat ,  quam  de 

gnorantcs ,  necaddiditrcc  paraculam  inv  lacntcquoniam  hicquodamnu>do  con- 

plicauuam  (Sccxtcnlluam  e  t  t  a  m.  Ncc  lcntire vidcrctuc 

ccfragantur  qux  pro  contraria  opinione  Ad  quanum ,  quirmim  &  Imnm  re- 

faccre  vidcntur.  nxindcrilolct,vtpnusadrecundum,non 

Nam  ad  pnmum  refpondctur,  quo-  Ijluni  de  fcicntc,  lcd  de pnricnte ctiam 

niam  plerumquc  abfciitis  &  ignorantis  domii^o  cexrus  addut^os  intclligendos- 

ncgotiaab alio,citramandatum, gcrcnida  cllc 

fulcipiuntur  ,  idcirco  rcdc  luntcoaful-  Scdmclius  ac  cucius  refpondctur  per 

ramcxeo>quod  vtplurimum  accidit,  ar-  diftmdionem:icavcliquidficnoftracau- 

guit  lurilconfultus  ncgoriorum  geftio-  {a,quodtotumadvcihcacemnoftiamplc- 

ncm  non  elleconcradhnn  vcrum.  n^pcrtiner,  fi  patimurid  ficri  ,neq;  con- 

Ad  ffcundum  rdpondctuf  addudam  tradicimus ,  pro  conienrienribus  Kabc- 

L  S'  Ccd.  de  lofott.  mtelligcndam  eflc  de  mur,    Conicthira  huios  voluncaris  cft 

domino  pradcnce  ac  fciencc  res  aliquas-a  manifeftaexaife<fhi  communi  omnium 

colono  in  fundum  condudtum  mdua:at-  hominnm,  quoniam  omnes  homines  Ce 

qui  n  non  fblum  fcicnte ,  (cd  di  prxn.*nre  amanc  8c  volunrqu£  pecunt  fibi  expedi- 

.  uommoaIiquidhat,raciteconlcnfiircin-  n, nec quifquam  reperitur,quicoramo- 

.  celligitur ,  atquc  cx  prorfcnna  fcientu  &  ditates  iuas  cfiundat,  & iwn  pocius  com* 

pacicntia  taatus  colligitur  domini  con-  ple&iain. 

laifus  VuUcu  libr.i  de/eud.  cap.  10.  num.64.  '  AtquehtiidsexemplumexhiBeturno»- 

Rofcnt^aLin fjinopfifeudMi.tord.ig.  Qucid  bism  diSA.  6.  $.  2.  Digeft.miiJuUttL6.  Codie, 

tamcnicavcrani,tivtlupradidumin<if/  «M^nr. lidciunio quippe pro  nobis  intcr- 

pttat.fndcedtnt.thef.^  literaB.  rcs  non  ob-  pofita  codic ad  vrilKatt:(ti  noftram  qura o*- 

fucura,lcd  profucuralitdommo.  Ecfanc  mno  hdeiuHionis^  commodum  ad  ncrs 

in  diit.  l.  j.  non  agitur de  domnii  prariu<^-  peraiiec  principalircc  ,  ncc  principahccr 

cio,leddecommodoipfiusiinctrcftquip-  adnotipcdac  vUum  incomreodnm. 

'  pu  ciusin  hmdum  locacum  rcs  a  colono  coijti  (pedat  fideiulHo,vc  (acilius  pecuni- 

inferri,  cura  illx-  cacito  piguorc  ipfi  ob-  am  accipiamus  a  debicorc ,  vel  acccpcam 

ftringantur , aiq;  per  caldem  fc cunor  ipfe  lcruemus ,  &c  quamuis  pecunia  a  fideiui^ 

rcddatur  de  mcrccdc  locuionis.  lore  lblura,nos  ilU  obligemur ,  camen  ii 

Ad  terrium  iam  fupca  rclponfinneft,  cxpoftfa^lo  accidic,  &:percon(cquens^ 

dum  oftenfiim  ftnt,quod  textui  addudi  nonprmdpalker,denrq;acciditexi6luta 

pcripicuc  cvincant  conrrarium  ,  quod  pccunia,non ex fidciantone. 

Ncmpc  lcKnris  negonum  gcrcns  ncgo-  Qupd  fi  vcr6 id ,  quod  fft',pcrrinetad 

riorum  gcftonma  atrionc  tencatur  ;  vt  nos  oncrandc^  &  obligandos ,  vel  ad  rei, . 

ptoindc  grauiter  dillenticntes  crrcnt,  vclad  iurisalicuiusnoftriimminurionc, 
dum  laailegatis  texribus  aiiquod  lentcn-  cocratiafilenciiinterprctariaeft^  &  filen- 

i  tiumba-r 
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tiUTnhabcturprodiflenru ,  qm  racct,  ha-  numdjn.^uthiu inuitem rjcpniri  pojfunt  deea 
bcturprodillenticntc&muito,  &quocl  cfuodaJcerumaltcnexbonahtk-  pr.rftarc 
noncontradvcit,  id  noncofit  quodcon-  oportet:hvcro(incniandatu,placuiti]Ui- 
lcndar  ,  lcd  quod  tacci)do  mavult  virare  dein  (anc  eos  muiccm  obhgan ,  eoq;  no- 
invidiam  aut  odium  contradictionis.con-  mmc  proditx  (iint  a(flionc.s ,  quas  nego- 
ie^ra ex contrano  aftedu ducla,  quiavt  ciorumgeftorumappcUimus  &c.  Crtc- 
homincsamantvtilitarcsruasjlicincom-  rumgcndjciturnegotium  adu  quodara 
moda&  ir.ualia  auer(antur  &  quantum  adcompatandam  obligationem  interpo- 
potrunt,k  (c)reiiciunt  arg.  /.  cnm  dt  tud.f.dt  lito.vt  (atis  arguunt  l.i7i-^ff-  commodaa  l. 
^r«i'.atquehucrcl'crri  oportct,  quod  lu-  jj.ff.de condjii.mdtb.L/s.if. j:2.Jf. de prxfiript. 
pra  in  dtlputat.  dt pTocuratoribut  thefi  9.  di-  veTbk.  Si  cnmi  non  co  anuno  ncgotiii  gc- 
dum  cll  dc  pcocuraroris  conftitutionc,  racur.vt  gercns  (ibi  obligatum  habcat  do- 
quod  ncmpc  ca  colligi  non  poffit  cx  pri-  mmum,cuius  ncgotiuni  gcnt,ccrtum  cft 
lentu,  (cientia  &  tacitunutate  quoniam  cx  negotio,  quod  geftum  cft,  obligatione 
de  mligni  pra:uidmo  domini  agirur ,  plu-  non  nalci:  cum  tralaiitium  (it,quoda<5lus 
rireumquippc  intereft  cius  liteni  nona  agentiumvltra  intcnnoncm  illorum  nv- 
quouis  agitan.  hilopcrariiolcanc. 

Hincenam  fi  quis.iduerlaric  fuo  m iu-       Cxterum  huic  contrai^ui  ncgotioru 
iiciomc  conftituiftct  procuratorcm,ta-   geftorum  non  parum  rcfiragari  vidctur 
ctfi  mc  pri-fcntc tiidum td cftet^tamcn  vulgarisi(^iiunsregula,quodcuIpalit(c/><y''''*/'^ 
nifiapertoconfcnlu,pro  inuitohabctur    immiiiicrc  rci  ad  (c  non  pcrtinenti, qui  numne- 
&  dillcntientc,  quia  procuratio  me  onc-    regula  proponitur  in  /.  36.  de  reg.tur.  Item  gottufint 
rat,nec  vcriiimile  eft,  me  vellc  hoc  onus    quod  non  fit  finc  culpa  qui  rci ,  quz  ad  mandatu 
fiifcipcrc LfiUusfdnuS.iwf^ut. ff.deproctirM.    eum non pcrtinct, fc immifcct.  capit. non gtrtm. 

Hiiicproindeconcludcndum  d\,  ma-  eH  t9.de rtg  mr.in  fexr.  Qupd  fi  igitur  ei, 
datum  exfcientia,  patientia  ac  prxfcnna  qui  fpontc ,  nuUa  neceflitatc  coattus ,  a- 
domininoaliterinduci,quamliadcom-  liciu  negotia  admmiftrat ,  culpa  huiui 
modum  domini  manifeftc  (pcdct  quod  imputare  poft,  quod  fc  ncgorio  ahcno 
agitur,  yide  fupra in  diff>utat.de procwrat.rb.  immifcuerit ,  fequirur  doininum  negotii 
^ljtera  B.  non  tcncri  geftori  obhgacum  cx  gcftio- 

Jjttra  D.     Subiicitur  poftrcmo  in  dcfinitionc  nc-    nc :  ncqj  tunc  quod  impendit,recuperarc 
gotiorum  gcftionis ,  S  i  n  e  m  a  n  d  Ato  poile. 

gtrendumfufciptt.  Scd  tamcn  quod  nuHaculpaimpBtan 

Quibus  vcrbjs  difl-ctcntia  fpecificanc-  poflit  illi,qui  altcriusablcntisncgocu  nc- 
got  iorum  geftorisac  procuracoris  conci-  gledka  vlcro  admintftrinda  fiilccpic,  vcrif. 
jicrtir.Procuratorquippc  eft ,  dcfiiificnce    limum  eft. 

lCto  in  Li.pr.ff.de procttr.  qui  mandatu  do-  i.  Quia iurc cautum  cft  altcrius  condi- 
mini  aliena  negoua  adminiftrat ,  &  (cm-    tioncm  Uccre  omiu  iure  meliorem  faccrc 

ficr  cft  cum  madato,vel  tacito.vclcxpref-  Lfoluedojpff.  de  neg.gefiVton\dcc\im  quis 
b.  At  ncgotiorij  geftot  >  qua  talis,  (empcr  ablentis  negotia  gercdo  cius  conditionc 
eft  fine  mandatu :  quamuis  in  co  conuc-  mcUorcm  cflicit,noii  peccat>ncc  in  culpa 
imnt,  quod  negouum  alicnum  admini-  eft,cumid,iucc  pcrmitfentc,taciat. 
fkrent, atquc  hoc  dilc-rcc exprcilum cft  m  1.  Qwia  ficui  publicc intcrcft  pcrloiia* 
Lf.pr.ff.de  obiig.&a(l.\fbi  Gaius :  Siquuab-  icfcndcTC  Lfiruum.^.publict.ff.deprocurat. 
abfentu  tugotiageffertt,fiquidem  ex  mandatu,  Ita  quoque  res,quat  alter  languis  funt  ho- 
faUmeflexcwtraQunafit  mttr^eos  aStontt    raiiut./. i.ff.vndeyi.LfuTtm.ff.adL. CorneL 

T  t  c  t    z  dtfi. 
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dt  fiurlit.  o^miniAurc&adminifb-ando 
cOkruarc  ac  cucn  pcrmiiruni  liciiuqicnu 

}.  Quia  quifqi  od  ncgptia  abfencium  gc- 
rcndamuitarur  Lj.ff.dt  viligat.  &  aSioft' 
in  vcrb.  ijuorum  ne^otiadtfptmt  mquum  e- 
rat  \  qui Jjnedejperireut  ,fi  rel « ,  «fu  obtultf- 
fet  ntgotnsgerendu,  nuUuni  h^btturm  efftt  ne- 
gotium  dt  eo^quod  vtilutr  dtfitoimptndifftt. 
Ht  in  ^.i.lnftitut.  deebligMt.  qua  quafi tx  con- 
tT4ctu.it:verb»:  LxqMACM/faUy  quorum  nt- 
gor:a  gefia  futnnt ,  etiaot  tgnoruHtes  oblt- 
gamur  ;  :dqut  vtditatu  (aufa  rtctptum  tH  : 
tie  abfintium ,  qut  fubita  feflinatunt  coaSt, 
iiuUi dtmandaiantgotioru}»  fuoruni  admtm- 
ftrMtone,  ptrigre proftdi  tffent ,  dtfirtrtntur, 
quifiijinemocuraturut  efftt,  fi  de  to  ,  quod 
quu  tmptdtfftt,  nttUain  babiiurustffet  ailiotie. 

4.  Quia  quifquc.obligatus-cdolieriad 
bciicficium  cxhibendum  &:  pra-ftandum 
L6.ff.de feruu txportand.\\3i  Papinianus  bt- 
uefic  10,  ait,  affict  bomtntm  hominu  tnttrtfft. 
NulLi  proiudc  culpa  imputari  potcft  ci, 
^ui  humatuiatis  ofHcium  excrcens,  ab- 
lcnti  s  ncgoiia  gcraida  i  ulcipit. 

j.  Dcmquc  nemuii  offiaum  (Immdc- 
bct  clle  damnolum ;  at  damnofumeirci 
ncgotiotum  gcllon  .  (i  culpa  proptcr- 
ca  imputari  pollct  nc^  u  rum  gcllori, 
quod  alicnum  ncgocmm  .idmimlkan- 
dum  (ulccpintii  non  igitur  dicaidum 
culpam  clk  tc-iminilccrc  negoiio  ad  le 
nonpcrrincnti. 

Ad  rcgularr,  vproprifatamduplicitcr 
rcfpondcn  lislet :  Pnmocnun  plcriq;  nc- 
gant,  qiiod  rcgulaiftaad  negotiorum  ge- 
ftorcm  fpcdtci.  Er  ad  cosaccomodare  ac 
jnL-ftnngcTc  illam  mtuntur ,  qui  vcl  tcrmi- 
nosfuar  vocatiomsfuiqi  omcii  tranfccn- 
dcrc  nirimtiir ,  vt  lliudex  cxtra  tcrritonu 
vcl  (•jpraiiirirdidioncmruamiusdixcrif, 
Lfin.j:>tgtfi.dtfurtfiiici.  Autniandatarius  fi- 
ncs  mandau  lui exccirent  L s^Digtfi.  man- 
ddtt:  aur  li  quis  fc  Imaliena:  obtulcrit ,  fu- 
.linq;  illam  cflcducnt  LitquiftohtlUtrit.ff.. 
itjti  vmiif.Hotomjn  d.Lj6. 

Sunt  drmdc  alji,qui  quidem  d.L  j^.-lo- 
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cum  in  ncgoriorum  gcftore  cfle  concc- 
dant  Cmac.  Philipp.  N'latch.&  Giphanius 
iixdi3,Lj6Jtreg.tur.  Scdiuvthcctnego- 
ciorum  geftio  cefpcdlueiusicmusnego- 
cugcftaiuntjnonfit  officmm  culpandu» 
fcd  kudandum :  rdpediu  tamcn  tcrtii  ali- 
cuius  cuius  in  prxiudicium  lendit ,  culpa 
nonvacet:hinc  fi  minons  ij.anmscau- 
laro  quis  fponte  fulcepit  &  damnatus  eft, 
ipie  dolus  Ludicati  aifcionc  tcnetur ,  ncc 
rcgrcllum  aduerlus  mmorcm  habet  /.  r- 
um,  qui  46.  Dtgtfi.  dt  minorthm.  Liam  tamtn. 
f.  Hunc  vtdtamm.  j.ff  iHdt(./olm.(\uQm- 
am  accelTit  ad  rem  ad  lc  non  peruncntc. 

Sic  ctian^  fi  quis  pro  aho  Iponte  hdc- 
iuilit  iudicatum  loluj,  ac  defenfionc  quo- 
quc  vltro  lulccpit  &  condemnatus  lit:  rc- 

!>Ctitquidcm,quod{oIuit ,  a  principah, 
cd  nonlumptushns.NanTaccc{Iitaddc- 
fcnlioncm,cuinon  eratadlkidhis. 

Proindcetli  ncgotiorum  gcftoris  offi- 
cium  budecur,non  cuIpccur,nonnunqua 
t.imcn  hoc  ci  impuutur  cur  le  immiicuc- 
rit  rei  ad  le  non  pcrtmcnti. 

Quin  &  ita  quidamexphcanc  dt3.  Lj6. 
vc  culpa  non  nc  ncgotiorura  gcftoris  li 
rcdlcadminiftretablencis  negoua;  ficau- 
tcm  culpa,  li  maic  negotiaahcnaadmmi- 
ftrct;cum  nemo  debcat  aftutliaie  id,m 
quo  uucllc/crit,  aut  intclligcre  dcbucnt, 
impcrinamveiinfirmitatcm  luamahipc-  ^  •" 
riculolam  futur.un  clle  leg.tdemutrit.S.^. 
i.Digefi.  ai Legem  AqutL  Scd  hxc  cxphcatio 
tcMiu  parum  conuenit,  quoniazn  diit.  /. 
S6.  non  au  ,  culpam  commicn  eo  quod 
quisalicnum  ncgotium  maleadminiftra- 
iicriCyledcuquod  iliudadmuuftiandum 
luiccpcnc  adcmquc  Ide  vltro  imraiicuc- 
ntjllvc  bcncfiue  perperam  &maicadmi- 
niftrant  ncgotium,  nihil  diftmguimr. 

Qm  olrenus  negoua  Iponte  &  vlno  Litiraf- 
geflTit  nc^otiorum  gellor  procurator  vo- 
luntanus  dicitur:id  quod  ehccre  conan- 
rurcxL^^  ff  denegot.gtfitt.  qucm  tcxtHm 
pleriq;  dc  ncgononun  gcftorc  interpre- 
tantur.  Pacius  cent.  2.afiirt.6o.  Qy^n  & 

vcrbum . 
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«erbum  frHur»t  negocioru  gcftori  exa-    boiu  fidcs  ruaJit.Qup  iure  contra  cos  etia 
clc  conucnire  vidctur:/iquidcm  proaira-   quorum  tc  iicccllitatc  copuilum  nc^oriu 
tcgcacrAJitcrdicitur,qmaltcri*  curatnc-   gcllillc  proponis  per  iudjcium  negotioru 
gocia.  Vcrum  anne  111  vfii  iuris  ncgoaoru    geftorum  vtcris.Ecce  liic  perlpicuc  allcri- 
geftor  procuratordicatur,  valdcdubiro:    turci,qui ncceflitatc  copuliiisaJicnanc- 
tum  quia  nullus  planc  locus  occurritin    gotiagcllit,  dariactionem  ncgorioruge- 
quo  ncgotioru  geftor  procuraror  appel-    ftorum  qu j  bonq  ftdci  lii.  Cx-cerum  nc- 
lctur:  Gme  ex  iftis  tcxtibus,  qui  ab  Aucorc    cellana  &  voluntana  negotiorum  gclho- 
allcganfur,  hocelidpoflcnequflquamvi-    ncs  rationecuis,quod  vtriuiq,  obiigatio- 
detur :  tum  quiaprocurator dcfiniturqui    nc  continctur,diftcrut:  nam  ex  ncccilana. 
roandatu  donuni  alicna  ncgotia  admini-    quisque  obligaturad  omnia  gercnda  :  cx 
(itat.L/.pr.ff.dtpr9citr^t.<\U(i  dcfinitio  apta-    (pontanea  vcro  &  volutaria  geftione,  qua 
ri  non  poteft  negotioru  gcftori,vt  ex  prat-    quis  liifcepit ,  ad  id  folum  gercudu  &  pcr- 
dichsliquct.Ncc  alia  procuratoris  dcfini-    hciendu  quis  tcnctur  cj>  gercndum  fulcc- 
ncproponiturmiurcnoftro  :  tumquia  pit:iracnim/«/.id.C.//<»f^(»f.^f/?«.Diocl. 
procurator  a  negotioruro  gcftore,cum  in    &  Maxim.  Tutorr,inquiunt,  vcl  curaton 
Codice,  tuminPandcdhsmtegristitulis    fimilis  nohabetur.qui  citramandatunc- 
diicermtur;  nec  ad  rc  iacir  q>  procuratoris    gotiu  alicnu  Ipontc  gcrit:quippc  (upcno- 
nomen  runc  ipecialitct  &  ftndlc  acapi  a-    ribus  quidc  nccc/fitas  muncris  admini- 
iunt:nam  hoc  non  probant  &gcnerauus    ftrationis  finc,  huicautc  propria  voluntas 
iftius vuus repugnat :  tu  deniqiquiane-    facit,aclatisabundcquclufticit,ficui, vci 
cdiam&voluntaniprocuratonsnullain'  ia  paucisamicilaboreconrulatur. 
lure  ht  mcuiio.Et  qtii  mandaru  domini  a-       Tutor  proinde  &curator  cortcnq-,  cius 
licnant*gona  adminiftrat ,  &:procurator    generis  neceflarii  geftorcs  non  (blum  id 
diatur  etiam  inlpeiSo  initio  voluntaruis    ncgotiu ,  quod  gcrere  cccpcrunt  pcrfice- 
cft:neccnim  magis coadus aliena ftiicipit    re ,  led  &: aliaomnu negDtiaexpedire  tc- 
RCgotia,quam  ncgotiorum  gcftor.  ncaturrac  voluntanus,  iiuc  fponraneus  id 

RESOLfTIO  THESIS  foIum,quod  gerendu  fulcepit ,  pcrficcrc 

Suundd.  -  tenctur,alia  vcro  ciuQcm  domini  negoria 

Jjt:L.     /  ^  ErunturporroA:  cxpcdiururnego-  cererenoncompcUitur.Qupdtamcofal- 
VJ  na,vcl  (ponte,vcI  voluntaric:  haca-    Iirprimoiicancgona,q  non  gellitvolun- 
^kionc(ncgonorn  s;eftorum)tcnctur  non    rarius  gcftor.fint  cdnexa  cu  illis  quf  gef^ 
folu  is,  qur Iponce &  nulla  ncccditat c  co ^    fit.ita  vt  no  poflint  ncgligi ,  quin  dcleran- 
gCQce  » immilcuirienegotiisahcnis&ea    turcaip{aqua:/iantinchoatai/7  %.ficut.ff. 
gcflit  :vcril& is  qui  aliqua necelfitate vr-    (ommodau  & arg.Lz^ffdt turtfd.  Nam tunc 
gente,  vcl  nccefficatis  liilpicionc  ,  ait  VI-    non  fufticitmiplerc & pcrficcre ca  ,  qua: 
pianus  1»  L f.^.ptri. ff.de ntgat.gtji.  Hinc  &    fufcepir,  led&:  lUagcrcre  debct,  qua*  cum 
curacorritclcginmeopdatusnegoriorum    iftisconnexa  lunt&infcparabilitercohq- 
gcftorumvah  atHone  conuenitur  ,  aim    rcnt.  Fallitdcindciftarcgula&tuncqua- 
nullaalia  legitima  adbo  incufit  prodica.    do  quis  co  animo  acccim  quod  omma 
Adeoc^  ncccllaria  &  roluntaria  ncgocio-    abfoiris  negotia  velir  gererc ,  eiu/q^  con- 
rta  'miniftratio  quoad  elfeiiu  dandx  a-    templarioneafius  omnunegocia  gcftur* 
dtionis  in  idem  rccidunt,  cum  ex  vtraque    non  acceflit:  hoc  quippe  cam  ne  occafio- 
bcnacfidci  adliodetur;idq»per(picuc^-  nchuiusquinegoriagerendafu/ccpit,da- 
hit  LiS.C.dentgot.geJi.  Ob  ncgoriu  alienu    num  aliquod  pariatur abfcns  eiusq^  nego- 
j^ftumfumptuilfattoru  vfiiras  prxftari,  nanegIigantur,qalioquinaliusgcfturus 
-.  Tttt  3  ftullct,, 
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fuiflet ,  atquumcftgcftorum  iion  (olum 
deiisqu*  gcflit  i  CedSc  dciftisqux  non 
geflTic  tcncri.  Atq-,  hoc  diferte  cxpreflit  lu- 
Iianus  his  ver^yis  .Videamiu  m  pcrfttid  ttuty 
^uintgomddmmtflrat^fi  (fUddavigept ,  qud  • 
dumnon,  (onteinpUtione  tamen  tius  aliut  ad 
hs(nonai(eJut ,  &fivtrditigens  ,  tfuodabto 
exigimHtyetiameagijlurm  fwflitt^an  dictdebe- 
«r  negotiorumgeflorum  eum  tenert  & ptropter 
ea,qu£  nongeflu.quod  puto. 

E.itnU7.i.i.ff.commodiitti<icm  planc  fi- 
gnificatur  his  vcrbis :  Vtaccidttmeo.quiab' 
fintis  negotiJ  gertre  ttu  hoauit,  ne^.  entm  impu- 
neptrituradefret :  Suftepiflet  entm  fortafti 
a!tut,fiu  non  capijfet.  Voluntutu  efl  entmfufct- 
pert  niandatum ;  ntctfiitatu  confummare. 
Lk.B.        N£CESSARIVS  ncgonorumgcftor 
Qu.5.    dicitur  qui  coa<ihis  aliena  ncgonaadtnini- 
Annego-  ftrat :  quahs  eft  curator  adolcfceiitis ,  fu- 
tium  ge-  no(i,prodigi,mcntecapti.  Hunctcneri  et 
floTum    iicgotioruni  gcftorum  ad^ioncftatuit  hic 
jdioet-  Autor  noftcr,atq,  hoc  proban  putat  L  6. 
Um  ad-  Cde  ntgot.gtfl.Cmus  harc  ftint  vcrbx-  Cu- 
utrfus    ratortmquidemttbipatru  ttflatntnto  datum 
iutato-  dtcu,(}ued non poteii videri iurefa(lum,quod fi 
rtm  de-  (vf  pr9poni$)admtniflrattoni ft  tmm^cuit ,  ne- 
sur?      gotiorum  geflorum  allio  tam  aduerfiu  eum, 
(fuam  i  ontraJjeredes  eiut  tibt  compttit. 

Et /n/.i7.C.«o</ m.  Curatoris  eoam  fuc- 
ccllorc6«egotk)rum  gcftonun  vtiU  con- 
ucnros  aifbcne  cam  dokim ,  quam  latam 
culpam  prxftarcdcbcre,  ncc  ad  cqs  ofli- 
cmm  adminilirationis  tranfire,  idcoque 
nullam  alicnandi  cos  res  aduUa:  poteflatc 
habcrc  conucnit.  Idemq,  w/./.  §.  ^.ff.  tk 
ntgot  gtfl.lCiui  confitmare  vidctur,  dum 
ita  fcrjbit;  Etfi furioR  ntgttut  gtfftrim ,  com- 
potttmtht  aduerfut  tumnegotiorumgtfiorum 
adio.Curatortvtlfurtofi  aduerfuieum  eamut 
jdandam adtontm ait.hccc  hic  claris  Sc  per- 
(picuis  vcrbisallcritur  quod  ndio  nego- 
tiorumgeftorudaturcuraton  fiiriofi  aut 
fiiriofx,quicuratorneceflanus  cft  ncgo- 
tiorumgeftor.  Quocirca  cxhiscouciu- 
dcndum videtur,adionem  ncgotiorum 
^tiftorum  non  modo  gefton  &  admuu. 


DlfPtfTATlOHl*.  X, 

ftrarorincgotiorum  voluntano  ,  fcd  nC*'*- 
ccliario  quoq;  competerc.  Idcm  dilucide  * 
prohare  vidctur  l  jS.io.ff.etd.vhi  ira  Vlpia- 
nus  fcTibit.Hac a^tont  tenetur  non  folumit, 
qui fpote&  nuSa  necefi.  tattcogente  tmmifiutt 
fenegoti}salitms,&eagefiit:\cr\\vn  Sc  isqui 
aliqua  ncctflirarc  vrgcnte,vcl  necciriratis 
fufpicioncgelJit.  Eodemq,  (pedare  vide- 
tur  S.g.etufiLl j.  in  qua  lCms ,  Si  exetutori 
prttote  m  negotio  meo  datut  dolu  mihi ftctrit,  < , 
dab  tur  mihiaduerfus  cum aQio.   Atqui  exe-  • 
cutorem  a  prartorc  darum  clle  neceilanu  ■ 
gcftorcm  conftat,  Poftrcmo  pro  Aurore 
facit  L-.C.de  neg.gefl.vbi  pro  frarre  cohere-»  • 
dc  fbhicnti  datur  ncgotiorum  geftoruna  ' 
adbo  :atquihiccxtraoinnem  controuer- 
Iiam eft necellarius geftor.  Et dcniq ; mL'' 
li.C.  «i.f/r.Impp.Dioclct.&Maxim.  hoc 
modo  rclcnbunt:0^  negottuahenum  gtflu, 
fumptuumfaiiorum  vfittoi  praflan  Ltnafidet  t 
fuafit,quo  lurt contra  eos  er,qutrum  te  necefit-  ; 
tate  (ompulfum,ntgctiumgtfiifit  proponit,per  h 
tudictum  ntgotiorumgifiorum  vteru. 

Cxteruquodprardida  adio  negotio-  •. 
rum  gcftorumneceflariogefton&admi-  <• 
niftratori  dctur,ftatuitDoncllus  iib.is.c.ij. 
comm.iur.ciuiJ.\>zo  qua  (emcntia  facit  /./.$.  i 
i.ff.dectntrar.tut.&vtiLafl.  In  quadiatur 
curatoriadolclcetis.funofi  &  prodigida- 
ri  conrrariam  vnlem  adboncm  tutelz ,  ex| 
quofcquimr ,  quod  ci  d<rcda  negonoru 
gcftorum  adio  non  competat. 

z.  Acccdit  ct Jam  Li non  tantum  i€. 
ff.famtl.htrcifc,  vbinegaturcohercdi(qui  .7 
reminhcrcditateluumnegoiium  cx  ne- 
cefl^itatequoq-^gefsit  ncgotiii  cohcrcdis) 
copetcrcadionenegoriorum  geftorum. 

Ncccontrariam  probajit  qu.T  fiinrin 
contrarium  addu6ta:namallcgata  £<>.C.  ie 
^egotgefl.\c\t\mz\M  non  de  co,  qui  vera  ne- 
cclsuatenoncopcllabarur  ad  gcrendum 
negotia ,  lird  qui  opinione  duntaxat  &  lu- 
fpicionc  fella  necclsitaris  duttus  ad  alicna 
ncgoriaadmmiftrandaaccelsit.  Atnecd- 
fitaris  fiifpicio  non  cft  necelsttas,E^*t  fiqui- 
dcm  <l./.^.dc eo  curatof c  qui  in  teftamcto  ^ 
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ipatrc  conflitutus  erat^  hictjuia  iurc  non 
poterat  cllc  nitor ,  ideo  fi  luns  crrore  du- 
ftuscxiftmiat ,  lc iurccuratorcelledatu, 
caq^opnuone  &  pluafioncdeccptus nc- 
gotia  mmorss  adminiftr.Mrii,  ncgotiorum 
a^onem  habct  ,quia  alicna  ncgotia  nulia 
«ecersitatc  coadus  gcfsit.  Idcmq;  rcfpo- 
dcndumeftad//7.C.fw/.r/r  qua:loquuur 
de  curatons  fucccironb.&:  hcrcdib.qui  ll- 
biperrualerunt,  lepatridcfuudo  m  cura 
iucccdcrc,&  idco  tCHcriad  negociailloru 
a^minidVandaquorum  curator  fucrat  de- 
runc\us:.u  luilla  vcra  nccclsitatc  ncgotio- 
rum  illorum  adminiftraiionem  luicipic- 
bant;  mirumproindc  noncftncgotioru 
gcftorumatbcncUlos  tcnerL 

AALy^.r.ff.dtnigot.  gtft.  reiponliocft 
expcdua:  non  n.ibi  dicirur  curatorcm  fu- 
noli  haberc  ncgotioru  gcftorum  adionc, 
fedeumhabereadlioncmailentur:  a^o- 
ncm  autc  habct  non  ncgoriorum  gcl^oru 
vt  e3f  pn-vdidis  hqucr ,  prxrcnim  ex  d.l.is. 
^.id.ffitnul.hercifi.  fed  a^oncm  vtileru- 
rclxdl  1.^  1  §  de(ontrut.tttt.AdLj.^.  lo.  ff. 
eodtn  Rcfp.quod  ibi  dicirur  ctiam  in  co, 
qui  nccclsitatc  vrgenrc  aliquid  gcfiei  ii  \o- 
cum  habercadhoncncgotiorum  gcftoru 
non  <le  ca  nccclsiratc  accipiendu  cllc.quc 
fiicrit  in  pcrlonagerentis,  lcd  deea,q  iuit 
in  readminillrancia,vbi  fcil.res  Fuit  ec  fta- 
tU,vt  neccllcelietcam  ftafuii  gcriaut  ptr- 
ire.  A-d§.8.<i/.j.  rerp.Doncllus,.u^ucrius 
executorem,aprarrorcdatum  li  innc^o- 
uo  doUim  conimiferit,a(^lioncm  dari  ne- 
rotioruni.quoniam  nulla  neccrsirare  do- 
rumfec€rtt,led  volesA:  fponte^&idcirco 
mcnto  talem  eius  adminiftrationem  ac^ 
hanc  adioncm  pertinere,(ed  dc  hoc  mox 
in  lequcntibus  plura.  Ad  diLiS.C.dtntgot. 
^(/?.relpondco  illamautdceo  inrelligcn- 
4iam«]ui  neccrsitaiisduuraxatopinionea- 
Lenum  gcllcrit,  nonquivcra  necelsirQttf 
ad  illud gercndum  compulfu»  fuerit :  aur 
laneiiittrprctandam  de  nccefsitatc  quar 
iion  fuent  in  perfona  gerencis,  (ed  in  re 
admmilbatiUa. 


KSTTr  THESrn  II, 

Dccxccutionea  iudicc  dato  ,  annea-  ^  q 
(fbone  ncgotiorumgcftonim  citcneatut 
cuius  ncgociu  gcITit ,  intcr  iCtos  non  c6- 
ucnit. Vtpuu  li  quiscondcmnarus  fucric 
&  cxcaulaiudicari  capta  linrpignora.prq- 
torq;  cxccurorcm  fcntcntw  dcdcrit ,  i}ui 
ea  pignoradiftrahcret  &  crcditon  iatista- 
ceret.  Isawem  cxecutor  dolofe  vcdatus 
fit  in  diftcaiicdis  pignoribus,hic,iiiquam, 
controucrtirurvtrumnclocus  fir  aducr- 
fus  ipfum  actioni  negotiorum  gcftorum  > 
Ncgatiuam  tuctur  Antonius  F.ibcr  m 
raumtLadd,l 3.^.S.ff.den0goi.g(ft.  Cui ad- 
ftipularividciur  Vlpiaiius»»/.;a./^</fCtf;<f?. 
vbiita  lcribit:  5//i^wrj  vtntant  per  app^t- 
ritOTfs  Pratoru  ,  extraord/nm/ententtju  fe- 
quent<s,ne,no  vnijHamdixtty  dandammeosa- 
£lmemreewcta.,f<dfidolo  rem  vtlioriprecio 
proiecerunt  ;  tnmdtdoloaSio  datur  aduerfut 
tosdommorei. 

Hoclococum  Ylpianus  ftatuitadlio- 
ncin  dc  dolo  dari  aduerlus  exccutorem 
dololc  m  rc  fux  cxecurioni  dcmandata 
vcrfuncm,  negathaut  oblcureaclioncm 
ncgotiorum  geftorum  cxccutcri  compc- 
terc  ,  qi»oi»ianiadtiodoli  nonconcurnt 
cum;iluadrione ,  (cd  luiKdemumdatur 
vbiomnisaliadcficiradio.- 

Pro  qua  lcntctia  ^icit  &  ratio  iuris  per- 
lpicua:nama<fkio  ncgoriorum  gcftonim 
non  d.uur  n;ll  conrra  cum,qui  alienis  nc- 
gotiisfcimmilcctanimo  cagercndi  no- 
minc  domini  ablentis  &  vt  cum  fibi  obli- 
gct,vici(Iimque  ci  ohhgQwxx  Lmbociudi<iu 
/.^.f /.^f  »i»i/n.<i!f«/</,  Atqui  apparitor  a  pn- 
loredatusad  cxcquendam  lcntcnria,non 
id  agit  vt  gcrat  negotia  condcmnati,(ed  vt 
pareat  prartor  i.  Igitur  q  iiam  uis  dolo  malo 
niciat  quid  eo  in  ncgotio,  non  tamc  tcnc- 
bituT  ncgononim  geftorum  adionc ,  lcd 
tantu  a<irione  dc  dolo,  Accedit  ^Cdo  ne- 
goiioru  geftorii  non  detur  aduerlus  eos  tj 
no Iponte,Icd  neccllitate copulfi  ad  aho- 
rum  ncgotiorum  gcftione  & adminiftra- 
tioncacccdunt,  vtpaulo  fupradcmoftra- 
cii  cit-at<^ui  appariior  cx  necdHcatcodicii 
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iui  (entencia  cxcquicur,pignori  diCiraitic :  uon  ex  protellb  de  adbone  doii,  Ccd  vedini 

igjcur  atlionc  negociorum  geftoiumno  dcacboiicncgodorumgcftoru  tradariu 

rcnecur.  Veruntamen  concraria  (cnccntia  Nec  reiragatur  huic  lentctijc  primum 

c6munioriDd.calculo  rcccpta  eft,c})  vide-  Anconii  Fabn  fundamencum.i^  conftiru- 

licet  cxccutor  tcneacur  crcditori  Sc  vifto-  it  m  dlso.ff.  de  tuUl.  Nam  rcdie  Pacius  re- 

n  negonorum  geftorum  adionc  fi  dololc  fpondct.ibi  doloexecutotis  l^fum  ftiitlc 

in  exccunonc  lcntcnri*  vcrlatus  fucnt.  n6crcdirorerajlcddcbitorero,huicvcro 

Doncllus  ^^.//.  uy.    iomm.6c  ibi  HiUiger  iddrccuomine  huius  doiitacbonem  nf 

Pacius  3.  Amm.  q  fo.Viral i.vdr.Ud.12.  gotiorum geftorum  non competere,quia 

Et  pro  hac  fcntentiafaat  ^.(.3.%  S.  f.  de  cxecutor  dici  no  poflic,  ncgociadebitoris 

negor.^eji.vbi  ica  idem  Vlpianus  lcribit :  Si  gcniifc,cum  hic  debitor  inuicus  exccucio- 

txei uror  4 fndtore m  negocio  mto  datm doium  ncm  parucuri hac  proinde  adione deBci- 

nuht  fecerirjdul/iru/  mihi Aduerfus  tu  aQw.  Ec  cncc,rcftac  vc  detur  adio  doU  :  quod  aute 

i]uanquamDoncllus/;></.<^./;.  ccipondcat  <i././0.dedcbitoreloqiiatur,  arguunrvcr- 

aiucrlus  cxecutorc  dari  adioncmucgo-  baiftaDOMINO  R.EI.  Dommus  enim 

riocu  gcllon ,  quiaedi  cx  nccellicace  fcn-  rci.in  qua  fic  exccucio,n6  eft  crcditor ,  fcd 

ccnciam  fueric  acecurus,non  camen  ex  ne-  dcbicor.  Alia  raiio  eft  in  credicore  :  nam 

cellicace  dolum  commifenc ;  id  camcn  pa-  quoniam  exccucor  cius  caula  &c  conccm- 

rum  ad  rem  facii,quualias  quiuis,  dolum  platione  negocium  gefHc,  ftquid  doloco- 

in  rc  alicna  commictcns,ccnerecur  awHo-  JTiiiic  m  execucione  ,  mcnco  ipfi  ceiietur 

nenegcttorura  i  deindeadcxcludendam  negonorumgcftoruraadionc. 

nc^oriorum  gcftorum  adionem  fu£cit  Similicer  iion  obfbt  {ccundum  argu- 

iplum  ncgotiumillud,  inquo<loliuiic6-  mentum,quod  nenipeexecutornonani- 

milit.cx  ncccilitatc  oiHcii  geflille.  mogerendi  ncgocia  crcditorisexecucionc 

Non  edam  me  latec  Anconium  Fabriii  faciar ,  fed  fblum  vc  pareac  prxcoci  ieu  iu- 

hicinteliigereadionemdclL  Tumquia  dicitnatndumhocaiumo  exequinirlca- 

non  dicit  Vlpianus  dari  hanc  adione ,  vel  tentiam  vt  pareat  iudid ,  eo  quoq;  animo 

dan  adionent  negocioru  geftorum ,  pro-  eft  vt  negotium  gerat  crediions  ,  quoma 

indeintclligt  debct  lccudum dl.f  de euid.  prxtortuisic  acvoluir  ncgotugencrcdi- 

dfiio  dolt.Tiiin  quia  non  accommodate  ie-  toris  inquc  vtihtatc  eius  execucione  fieiL 

qucrecur  quodlubiicicucM^.y^^.  incerdu  Adcercium  deniqi  Fundamencum  re- 

in  negonorum  geftorum  a(5hone  dolum  fpondeo,  ec(i  propccrcaquodexnecefsi- 

lolumodoveriari,  neq;eiusreiexemplu  caceofticiinegociaexecucorgcric  nopoi- 

aliud  quxrendum  fuiilcc,  cum  la  idipfum  fitdice(fbiadio  negotiorum  aduerfiis  eu 

tn  imius    Ipcac  cxprclliim  fliiilet ,  quo-  compctere,vciIc  tamcn  adtonc  negodo- 

niam  exccucorcm  nonabcer  ceneri,qtum  rum  dariaduerfus  cum ,  qua fupraquoq; 

li  dolum  comiicnt  cenum  cft  &  conftac  oftenfum  flut  dari  aducrlus  omncs  illos 

ex d.l.io.Cxictam  cum     j./ j.poiitus/it  qui non iponce aiienancgoriagcrunt, ied  . 

fubtitulo</f /««"^ffr.^^j/^.c^fequenseftjcura  necclsitate  quadam  compulu:  Anton.^'"'^* 

dealiaadbone  quam  dea<5boncnejjotio-  ¥d\>.ddd.Ls.i.io.inrdriondlib.                 vlH^  • 

rum  gcftorum  116  inteiUgendum  eile,  pcr  Si  quis  tutor  poftiiumi,ncgotia  cius  ge- 

adionem  igitur  ibi  iignilicatur  adio  ne-  rat,a<ihone  cucelx  tcnecur,&  iple  contra-  "^"^^^ 

gotiorum  geftorum,  deqiu  ibidc  icrmo  riam  iubct  tutcls  actione  aducrius  pcil- 

cratlCtori^cfidoliadionemlCtusuitel-  hiuniun  ,  feditaliisfueritnatus&viiuis  "j' 

Iexilfet,cur  non ad  omnc  toUcnda  ambi-  in  luccm  cdtcus:  quoniam  ecit  is  cunc  te- i"'""'"  ^ 

i:i  luiuranodum  fucric.cum^v''"^* 


guicacc hoc  expreflillcc ?  miiuiuc cun^  tbi   poris  m  rcrui: 

CiUi 
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•rius  tutcHniJminiftrarcturitamc  pro  um  pollit  vidcri  gcflifle  &  adminiftraJTc  ne- 

natohabiiui  fuit,quoniamadcm$  coin-  gociaeius,qui  natus  non  fuit,hicquippe 

modt]m,Kiuorem  atque  vrihtaiem  admi-  uullus  eft  &  habctiir  pro  nunquam  con-- 

ni/lcatio  ifta  ncgoriorum  perrinuerir /.  ccpcOincutnecis,quiconccptuscft  ,  ha- 

^a^<&y?<ir«6«f»iff.Quodvero,ripofthu-  beturahterpronato,  quam  npoftea.na- 

rpusviuusnonalcatur&cutoreius^mcl  iozmv  hS.ff.qiunJt  dits  k^tter.  ctd.  Itritur 

iuchoata  carptaquc  ncgoiu ,  vn  lenctur,  non  poUit  dori  adio  negotiorum  geftoru 

perfcceritScabfolueric  ,quanama£tione  auca£^ioturcla:,&:proprereancceiIe  cllc 

teneatur,&quaraip(£  vicilliinhabeara-  rubridiariamxtilcmatlioneineumdari. 
dhonem  de  eo  ,  quod  in  negoria  gcfta       Veiumcnimveromihipbcet  Autons 
impendat,non  (aris  conftare  vidctur noftri  fentctia.ftaiucnris  adioncm  ncgo- 

Etquod  ncgotiorum  gcftorum  adrio  tiorum  geftorum  dari  rutori  pofthuroi, 

hoc  calu  tuton  dctur  his  iTundamentis  lcdnondire(5am,verumvtilcm. 
confirmari  vidctur.  Etenim  quod  adVioncm  negotiorum 

I.    \n l.2f.f.dtntg»t.gtfik  itaCalliftra-  gcftorum  habeat  hoc  cafututor,cuincuc 

tus  (cribit :  Dum  pater  ttfiatntnto  pofthumo  lupra addudac  lcges ,  in  quibus  id  dUcrtc 

tutoTtm  dtdtrtt,     tutelam  mttrtm  ddmmi-  confin^iacur.  Quod  autcm  direda  adio- 

ftrMuerity  ntcpoftbumairutus  futrtt ,  cumto  nem  ncgonorum  gcftorum  non  habear» 

nontuttlt^fedntgottorum ^tflorum  trit  dgtn-  (cdvtilcm.probafcatio  niodocxPapinia- 

du.  Quodfinatmfutru pofthumui ,  tuteUtrif  jurclpon!o.idducla,  <S(:oftcndit  quoque 

4£lr»,0' in  eam  rtrum^  ttmputvtnttt &(ju»  admodunipcrlpicuc  ipfui«P.ipinianire- 

Mnttqujm  rufceretur  trifans ,  &  quo poftquam  fponlum.in  cuius  fine anncditur  ,  vtdtnt 

Kdtm fit.  afiiontm  in  tutorcm  dari ,  vbi  per  vtdtm  a-. 

t.  Adftipubrur  Calliftrato  Vlpianus  trionem  nullaaliainteUigipotcft,  quam 

i»Li.^.fiquuquMfi.6.fi.ditoquiprotutert.dii  atlio vtihs negotiorum  gcftorum :  ctfi  n. 

in  harc  vcrba  fcnbit :  Si  quis  quafi  tutor  Antonius  Faber  adionem  vcilem  illic  in.» 

negoDagclIcnceius  qui  iapubes  cft.neqi  rcrpretctur  de  adtionc  in  fadum  fiibfidia- 

futorcm  habere  poteft ,  protutcLc  adio  ru,quar  ui  defeftii  athonis  turda:  Sc  nc- 

cellat.  Siraiii  modo  etli  eius  qui  nondum  gouorum  gcftorum  dctur ;  ilb  tamen  in-» 

naius  eft;  nam  vt  pro  tutore  quis  gcrac,ca  ccrpretacio  admittenda  non  cft,quiaalio- 

eftepcrfi}namoponec,auusanasrecipiac  quin  incuicabilis  &  irreconcihabilis  anti- 

cucorcm,idcftimpubcrem  elle  oponec,  nomiacxillcret  unci  d.l ptntilt.& 

(edericncgotiorumgcftorumadio.  cxteras,quibusaffirmaturquod  detur  a- 

j.  Idcmq;  mLif  S-fif-jf  deteftdmtnt.tut.  &io  ncgotiorum  gcftorii  in  calii  noftro : 

haut  obfciurc  fignificaiur,  dii  ilhc  dicitur,  longe  igicur  latius  erit,  ad  cuitandam  ifti 

quod  fubftituto  pofthumi  dctur  negotio-  antinomLim,(ubtih  hacncc  tamen  longc 

rum  gcftorum  aclio  aduerfus  poflhui?ji  pctica  rationetcxtus  hofce  ad  fpecie  pu- 

tutorcm.  Ca-teiumquodadionegctio-  gTuntesconaliarcquamcum  Fabroan- 

rum  geftorum  hoc  caju  non  derur,(bituic  cinomiam  .idmicrerc  concra  mcntem  lu- 

Papinianus  m  Lptn.ff.  dttutti  &  ratiomb.  ftitiiani  Impcratons. 
Poftbumo;mc[uicnsjHtorddtus,tion4topoft-         Daturinfupcr  ailio  ncgoriorumge-  . 

bumo.nt^j  tuteU,quia  nuUus puptUiu  eH ,  «r^  ftomm  ilhs,qui  necelliuris  liifpicione  ad 

pro  tutore.quia  nuila ftgnificatio efh,  ne^ ntgo-  ahena  negotia admmiftranda  accellerunc, 

tiorumgeftorum  tudicio  ttnttur ,  quia admint-  vt  l\  quis  in  teftamcnto  curator  datus  pu- 

ftrjfft  negotia  eius,quia  natus  non  effet,  non  vt-  taret  fibi,fanquam  lure  dato  adminiftran- 

dttur.  Ratio  Papinianiell ifta ,  quod  non  di neccintatc  mcubcrc L6.C.  dt ntgot.gefl. 

V  vv  V  Aut 
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Aut  fj  fucccflorcs  cuiatoris  pcrfcuerauc-  fimiliter.^khnedesmagiftratuuy  vtipfitetih 

rint  inadminilb^ationcputantcs  fortaffis  tur.Kamnefhtrtstutorit  negUgentid  nominf 

ii6  cllc  (in  ituni  rnorte  omcium  curatoris,  tenetur :  nam  magiftratus  qmdem  tn  omnt  pc 

vt  /w  l.\7Ceod.  tit.  quoniam  ha-c  putatiua  tKutumfitccedit :  Heresipfiutdoloculpaproxi' 

uccellitas  rcuera  no  cft  ncccflitas,  &  per-  m*fuccedaneut  f  f?.His  vcrbis  diferteadcric 

inde  liaWcrur  ,  ac  fi  fponte  negotiaalicna  Vlp.hcrcdem  tutoris  negligenrijc  nomi- 

fu(ccpilkntaclrainiftrada,aliud  fiquidc&  ne  non teneri  ,  pcr  negligentiam  autem. 

necelJitasi  aliud  opinio  neccflltatis,&vbi  nil  aliud,quam  culpam  leuem  intelligir. 

^  _    opiniofalteeftneceffitatis  ,  ibinoeftnc-  Rclpoi\detCuiacius,quod  Vlpian.di- 

j^^^^  c<.'ffita5.Sic  ctia  hcrcdcs  tutoru,fi  negotia  cit,lieredcm  rutoris  non  tcncri  ncgligcn- 

^J^'^"^^  aturoredefun(iio  ccrptapcrfccerint.iia-  tixnomine  ,  idnondenegligcntiatutc- 

atetieu  ^^'^^ ^^'O'^^''^  "^go^o^"'^  geftorum  &  ris,lcddepropriaipfius  heredis  regligc- 

^tstrhtre  ^^^'^f^s  ipfos  aftioncgotiorumgcftoru  tiacxaudicndum.  Verurapra:tcrquam,qr 

dts  tuto  ^'^^^^^  jdeeofanciiuod  dolo  aut  culpa  hocdiuinatoriumfit,  refelhturetiameo,- 

rutn '             pccperam  geihim  cft,  datur  in  hc-  qaod  hcrcdcm  tutoris  fimilem  dicit  Vlp. 

redcs  adio  Li.C.dehercdiLut  turor.  Scd  vtrij  hcrcdi  magiftratus;  atqui  magiftratus  hc- 

de  dolo  laltem  &  lata  culpa,an  vcro  ctiam  rcdis  nulla  poteft  clfe  propriaculpa  in  cc>. 

de  leui  culpa  defun(fii  tutoris  conucniri  quodnonidoncclodadacurafit^rchnqm- 

pofIint,controuerfum^.'  turitaq;  quod  hcres  ucgligentiac  tutons- 

Suin  cnun  qui  hoc  alHrmandum  cxi-  nomiiK non conucniatur :  acccdit, quod. 

ftimcntjCquorumnumeroluncCuiac.iJ.  longc  faciliusquisdcpropnaculpa  ,  qui 

9b/iru.^f  .& XI. »bfi2.  Hotom.i.  aniicab.  rt-  dc  aiicna  tcneatur ;  fi itaque  vt  Cuiacius 

jponf ij.Mc:<XTiiis2  opin.a^.  ccnccdit ,  hcres  tutoris  noa  tei^eturde 

1.  Ecenimconftatintcr  omncs  3<fHo-  culpapropriamultominus  coucniri  po- 
^         nem  tutclo:  nou  ioludc  dolo&:  lataculpa  tcritdccclpaaJiciUjnitorisvidelicct.  His 

1  cd  dc  lcui  etiam  culpa  compcrcrc,/.  2yff.  adde ,  quod  lCcus  lubiiciat  btredem  calp* 

i£  reg.tur.  Axqui  harc  adio  tutclo: in  hcre-  Aolo proxinitfiuctdaneum r/Tf.quibus  verbi& 

tics  ei\ cranficoria,vt qiix cx qu.ifi contra-  luculcnrcr  V!p.  fignificat ,  fibi dc cuipa i- 

£kudcfGCndat,&tei  licperleciuoria,§./.*/fl  pfiuscutorisacmagiftratus,  inquamhc- 

perptt &temp.a£t.\-\\v\c  icaq;  dicendum  vi-  rcdes  illorum  fiiccedant,  fcrmoncmcflc, 

dccur,hcredcsquoquctutorisdclcuicul-  z.   Dcquaculpahcredcs  magiftratu- 

pa  conucnici  polle.  um  tcnci  t^ur.deeadem  &  hcrcdcs  tuto- 

2.  Acccdicquod  cum  heredes  tutori»  rum  conueniri  qucunt :  fiquidcm  ab  hc- 
»lc  doio  dcfundti.adcoque  dc  cius  dcliiibo  redc  turorum  ad  hcrcdeir.  magiftratuum, 
r onuciiiantur ,  multo  ficUius  dt  leu»  cul-  &  vicc  veria  ,  quoad  propofirura  rhcroa, 
juconucniripoflinc.  bonumacvalidfi argumenrum  ducipro- 

3.  Idcin  coufirmat / 4-^.i.jf.dcfiJeiuffor.  bat  l.4&t&ff.  de  niapftrattius (onuemend.^ 
vbi  V\^u\^\M,  :Kegligentia.  aity ptuneprcpria  Atqui  hcrcs  ra.igiftratus  de  culpa  loium- 
heredinou  lOiputal/ttur  :  cx  quo  Cuiacius,  hitaconueniripotcft,i7.  C  de  magifi.ratib: 
t-Tzp  tutons  ncgligenti»un  hcredi  impu-  conuen.  In  qua  Alcxander  Impcraror  in 
tari  colligic.  hcrcdcs  magiftratuscuius  non  laca  culpa 

Scd  hxc  opinio  difplicct  Anton.Fabro  pupillo  non  lit  idoncc  cautum.ait  non  lo- 

j.c»nieil.i2  qui  conrcndit  Ijcredcs  tutoris  lcrcaitioncra  dari.Et  in /.4  ff.ttd.  dicitur 

^c  lata  lolum  culpa,nonet de  lcui  tcncri  hcredc  magiftratus  in  culpam dolo  pro- 

I.  Hociiqridemcxprcflc  Vlp.  confir-  ximam,hoccft,inl.itamcuipam  fucccde- 

■aac  10 1.4.^  dt  wagijh.conutnund.  In  qua  /u  cc.Et  tn  L6.ff.tadMt.H€iedQiu  magiftraru& 
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tencrijfi  tancafucric  magillrarus  culpa,  vt  p^.  Intcrprccario  vcro  huius  rcqul.t :  No« 

omncm  cautioncm  omitteret:  kcm  ,non  tgitur  *ltter  eum  teneri,  qium  fi  coJitra  tutort 

(Uias  in  hcrcdcm  adioncm  dandam ,  qua  lu  inthoAtx.  aut  tx damno  pupiQi  !ucru)n  ca- 

Ci  cuidcntcr  magiftratus  cum  minus  ido-  ptatum.vel etUmgratu prxjittum  //f.quibos 

ncis  fideiulloribus  conrrahanr :  quocirca  calibus  cum  rutor  dolum  aut  lacam  culpa 

&  cucorum  hcrcdes  non  dc  alia ,  quam  dc  commicrac,cius  hercdes  tcnentur :  addc, 

btaailpaconucniripoccruar.  quodli,pnorc  ncganonc  liiblara  ,  regula 

Rcfpondcr  hic  quoquc  Merccrius,ad-  dc  lara  cuipa  concipcrcrur.  cxmd J.leque- 

duiflam  l.4.de  magtftraitb.cwuentend.  mrcl-  rctur  hcrcdcs  rurorum  non  cJlc  pf oprcr 

ligcndam  dc  culpa  iplius  hcrcdis  propria,  doium  &:  latam  culpam  tutorum  conuc- 

quam  conrraxcrit  in  pcrficicndis  illis,  nicndos:arhocapcrteful(umcll  cx  i 

qui  per  cutorem  dcfun<ihun  iuchoaca  ;  ff.de ob{tg.& aQ.l.is? .de reg.iur. 

nonvcroablolutaftierunt&pcrfcda,/!./.  Non aducrfanrur  huic  (enrenriac  Cu- 

tr  Lofttndimtu^f.de fideiujf  &  nontirut.  iacii  &  Mcrccni  fi.indamcnta,Qupd  en  Vn 

Sed  tam  rclponlum  ell  lupra,  &  diluci-  ad  primum,  rclpondeo  adtionem  tutela: 

dcoftcnlum  ,  Cuiacii  hanc  &  Mcrccrii  dircdbmdariquidcmin  hercdcs ,  fcdali- 

rclponfionem  ad  Vlpiani  rcfponfum  non  tcr  atq;  in  ipfos  tutores  ^  id  quod  exprclle 

qiudrare.  probat  L^.ff.demafftrattonuent.vbi  ICtus 

5.    Inlupcr  nonparum  iuuat  lcnten-  hcrcdcs  magiftracus  ahterrcneri  ait  qua 

tiam  noftram,  Li.Cdehtredibus tMtor.Sice-  ipfos  magiftratus:hos  teneri  ct  ncgligcn- 

nim  ibi  Scucrus  &  Anconinus :  Heredes,  tixnominc:  illos  vero  non  itcm  j  achcrc- 

inquiunt,r//.'or«w  ob  rtegligentiam ,  qua  lata  dibus  magiftratas  c5parari  hcredes  tuco- 

culpanoncdpararipoftit.condenarind  oportet.  ris,doccrineadcmlcgc  Vlpianu$,&:  nos 

Cuiacius  equidcin ,  cumque  lecurus  idem  oftendimus  lupra,  qiure  Sc  heredcs 

Merccrius,tcxtumemcndant,acpriorem  tutorum  aliccr tenebuncur acq;  ipli  cuco- 

ncgaaonem  cxpunguiir,  quafi  Impcrato-  rcs:  hi  quidcm  ctiam  dc  leuiculpa,  iHi  vc- 

t€i  rcfcripliircnt :  Hcrcdcs  tutorum  ob  rodcdolofolum&lataculpa. 

ncgligcnriam,qu.r  bia:  culpx  comparari  Ncc  aduerfatur  huic  relponlioni,quod 

pollircondemnari  non  oportet:vtitarc-  exaIiiscontra(irib.  hcrcdcs  dccadcmtc- 

gula  non  de  lcui ,  fcd  dc  lata  culpa &  dolo  ncancur  culpa.de  qua  defundus  coueniri 

concipiarur.  Niruntur  pcimo  authoritate  potuerit :  nam  in  hercdibus  tutorum  hoc 

grarcorum  hbrorum  Bafilicorum ,  in  qui  -  ipccialc  cftjrum  quod  &  iple  rutor,ccii  cc- 

Dus  priorncgaciodcHdcracur.  Sccundo  nerurdcleuiculpajidramcnficpotiusfa- 

hac rarione,quod  fubiedls  in eadcm  Icgc  uorc  pupiUi,qua  iure  ftrido ,  Lj.ff.  comm. 

excepcioneslinrdelaraculpa&dolo,cui  rum  ccum  quod  hcrcdiniroris  nihilpc- 

conucnicns  ac  confequens  fir  criam  re-  nicuspo(Iitimputari,adqucmnihilcom- 

gulam  prxccdcntcm  dedolo&  lataculpa  modicxculpaautncgligcnciatuioris  per- 

conceptamcllc,cumcxccptiodcbcarclIc  ucncrit:cxaliisautcontraClibustcncntur 

dc  rcgula.  hcrcdes  de  culpadeftindli,quia  ibi  c6mo- 

Scd  Anton.  Fahcr  k  recepta  leftionc  dumadhcrcdcs  dcriuatur :  cumtutela  fic 

nc  latum  quidcm  digitum  rcccdcndum  innudaadminiftrationc,  &:nonfiat  lucri 

putat  ,  propter  fur.damcnta&  rationes  gracia.vcpleriqialuconcraclais. 

modo  a  nobis  adduda  :  nec  cxcepciones  Ad  lccundum  rclp.non  lcquitur,ienc- 

rcgularantcccdentis,  (ed  intcrprcracionc  curdcdolo  iSclacaculpa.  Ergo  cenccur  de 

ponus  cius  mverji:.fi  «««.fubiici  cxiftimat:  lcui,quialongc  plus  cft  dc  leui  culpa  tcnc- 

vt  rcgiiia  fu  ;  HtTtdtm  non  tenm  dc  leunul-  ri^quam  dc  dolo  &  laca  culpa  :  fic  depo- 

Y  V  VV     l  llLlft- 
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iitariusde  dolo&:laraculpatenctur,non  tcrcedcre  poniit :  Et  quanquam  illi  Cit 

tamen  dc  leui  c\i\^:iJ.S'f.(»tn.L  i.ff.depofitu  mandacum  qui  bona  fide  ieruit  mandan- 

Ad  poftrcmumrcfp.Quandom  d.L^  ti,pIustamenrpe<Slaridcbet,  quodin  rei 

/.  fcnbit  Vlpianus  ,  negTigentiam  pro-  vcritare  cft,quam  quod  in  cpinione  ho- 

pnam  hcredi  tutorisnonmiputan,cxin-  nunum  ,  cum  voluntas  exicum  iubcre 

dcnonrcctx:  infcrri.  Ergo  negligcnciam  ^(%\\.S.fi<iukrtiHfium.hdeUg4t, 

tutorisimpuurihccedL  i.QuiaVlpianus  Itemquodnonadkionegotiorum  ge- 

hoc  vcllc  videtur ,  quod  nc  quidc  propria  florum  fed  mandati  compctat  hzc  ratio 

ncghgcnna  tutori  imputetur.quod  maio-  cthccre  videtur ,  quod  adio  negotiorum 

rcm  liahcat  dubitationcm : cum  aducrfus  gedorum  compctere  non  potetl  interce- 

hcrcdcni  (ut oris ex proprio  doio  iuretur  dcntc  mandatu L9.^.fin.Digefi.deneg9t.geji. 

in  h;cm,contra qucm  ramc  ex  dolo  tuto-  L2o  <^.i.ff.manddtu  Hkcautem  mandatum 

ris  iioniiirariiplcVipianusautor  c^md.  intcrceilcrit.Concludcndumproindevi- 

l.^.prMpdetuJf  i.  Quia 8c  ratio di(^itat  Sc  dctur,quod  hoc  loco  non  compctac actio 

jrquitasruadstobculpampropria&cihus  negotiorum  gcilorum  ,  (cd  deiur  adlio 

quccuucninquam^ptcr  culpaalienam.  roandati. 

^.Quancgljgctia:  propriq  hic  fit  metio jp-  Ad  hafce  rcntentias apparenter  con- 

picr  qu.rftionem  dc  dolo  heredis  pro-  rrariasin  cocordiam  rcdigendas  hocmo- 

pno  :  dc  dolo  vcro  tutoris  ,  aut  negh-  do  diftinguit  cum  lulio  Pacio  Autorno- 

gcncia  quxftio  ibidc  propofita  non  erat.  ftcr,  vt  fi  is  ,  qui  bona  fide  nobis  ieniiic 

^'•F-        Poftrcmo daturaCtio  ncgotiorum  gc-  mandatura  fulccpcnt &  negotium  gclle- 

Q}i-^-    .ftorumaducrrushomincm  hberum  bo-  rit,quafi  exneceisuateferuiIi,eoq>  lclcr- 

Ou*aclio  nafidercruientem,  quicxmandarucius,  uumcile&ob  id  mandatum  fiii  domini 

demrad-  cuileruicbat,ahquidgclIit.itaPaulus:  Si  cxcquitcncrifocntopinains,tunccenea- 

ucrfiu     liberohommi  ,  qmbond  fidtmibtferuitbaty  turactioncnegociorumgeftoru,proptc- 

homintm  tnjn/iemyvrdliguidagat.iionforecumeo  man'  reaquodconfra<fhismandati  hicnon  va- 

Itbcrum   datiaUtonem.LAleoatt  qujanonliLeravolun-  icat,vt  in  qucm  nonconlenlcntqui  bona 

Lonufde  tateexiqururremfibim^ruiatam.fidquafiex  fidc  /cruiit,cumgeftcritqu.ilicx  ncce/si- 

(truien-  iteiefiitateferutli^trittgtiurmgetiorumgelio'  tate  /eruih.. 

tew.qut  rtm AniOiquta&gerendine^^otif  nethaliuerit  Siii vero (cics  lceflelibcru,nadumta- 

ahtfutd   affe^honem  ,  & isfutt quem eJ/IigarepoJfem  L  mcnad  libcrtaccm  proclamans  ,  volens 

fx  man-  ic^,^j.ff.de negot,£/fi.  lulccpentmandaiuni ,  ruHccompciata- 

'^'"fSef     Scdhuic  non  parum  aducriari  vidctur  cliu  mandacL 

J'        Lij.§.2ff.(ommodatLN2im ibi  Pomponius:  Atque dc hoc  poftcriori  cafu  intclligi 

St  IiieTo,\nmm,hommtqui mihi  benafide yrr-  dcbct  lij.^.i.ff.tommodatt.  dc  coqucac- 

•/f^jr.quali  leruo rcm  commodauero,vi-  cipienJiB lunt  rationcs.quas  pro  lccunda 

dcamusanhabcamcoramodatia<aione:  opuuonc  adduxi.  Dcpnorivcrocafucx- 

nam  vt  Cclfus  filius  aicbat ,  fi  iufliircm  e-  audm  dchct  d.l.ip.§.i. ff.de  negot  geft. 

nm  ahquid  faccrc ,  vel  mandati  cum  eo,  RE  S  O  LV  1 1  O    T  H  E  S  1  S 

vel  pr.-rlcriptis  vcrbis  cxpcrm  tne  poiTcj  Tertut. 

cxprcfrehicafTcritlurisconrultus  ,  aclio-  "C"  Thicdeillisquivclneccfsirateqna-  Lir.it. 

ncm  maudati  hoc  cafii  noftio  copetcre.  -t-^dam  olficii,vcl  opinionc  ncccfsiraris 

Htquodadtio  mandati  cotupctat,hac  alicuius,alieiunegotiagcrcnda  fiilcipiut. 

quoquc  rarione  prpbari  videtur ,  quod  Nuncdccoqui  voluntaric  &  fpontcfua 

mandatum  rcucra  intcrccllcnt ,  &  qui-  alicna  gcrit  negoiia.Hic  folus  ncgotioru 

dcmiurcrlibcrasperfonas,intcrqua&iii-  gcftorappcilaiur/^(7.C«/<:»/g»r.^f/?.d^/.3. 
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§.^n.§.e»d  tit.  Hincn6imjx>rtuncqiixri-    no  in  Li.S.io.&L  2.^.1  f.C.  Jefkrevet.enmL 
uir,anue  &  is,  qui,  cu  curor  non  cilccpro       lacobus  Cuiacius  (Utuii  ei,qui  pro  lU' 
tucorc  rcs  pupilli  adminiftrauit ,  a«!Hone    tore  ge(Tii  compctere&  a^onem  pro  tu- 
rtfegotiorum  giiftoruih  tcncatur?  telx  &:  ajffaonem  negoriorum  gcftorum, 

Affirmandum  hoc  vidcrur  propter  L4.  atq;  (ic  tcxtus  prxdiftos  cocilurc  nirirur. 
Q.qui  d4ritut.p0Jf.in  qualmp.Philippus  i-  lUud  cerrum  eft,quodidcm  monet  Cuu- 
ra  relcribit :  Militu  MtHota muneribus  occu-  cius,eum  qui  pro  curatorc  geflit  negoiia, 
^4/1«  nt^fi Itgitmui Jitytujj  fi ex  tejiarrtento  adionc  negouoru  geftorum  tencri,"quod 
ddtuifuent,nec alto modo,  etfivo/uerit ,  tutor  probat  Ld.C.de negotgeji.  quoniam  & ipfe 
vtlcuratoT  JienpofeR,/ed  Ji  errore  duilm  res  curator  vciH  ncgoriorum  geftorum  3£kio- 
admimjlraiut ,  negotiorum  gejlorum  aciiene  nctcncruri./.^. 

conutnitur.  Si  marcr  aut  pater  aliquid  in  libcros  Literd  B. 

Hic  milcs  pro  rutorc  rcs  pupilli  admi-    impenderur,dum  eos  vel  alunt,vel  ad  ftu-  Quic.  9. 
niftraucrat.qui  tamcn  nitor  iure  non  fue-    dia  illis  lumprus  (iippeditant,non  habent  An  mattr 
rat  ncc  elTc  potcrat:&  dicitur  tamen  a-    dc  co  repetcndo  adioncm  ncgonoruge-  impendes 
^onc  ncgouorum  ceftorum  conucniri,    ftorum:  cuins  rationcm,  aiunt,  partim  fa-  aliquidin 
oonfirmat  candera  nanc  fcntentiam  tex-    uorealimcntoru,partiminafFedlioncpa-  liberosre- 
tusinf/f.^./rA./.rwf^f.yJnrmf.vbiitafcribi-    rentu,quabbcros  (uos  profcqui  cenfcn-  cuperet 
tni: Quiiumtutorcuratorvenon  eJfer,Jipro    tur,confiftcre.Ethocdcalimcriscxpre(rc  tmpenfas 
tutortcuratoreve  respupi .'/  adultiue  admpii-    confirmat  Alcxand.Imp.;4/l»«r«f4^ioir»J,  aliione 
firauerit,  ailitne  negotiorumgefloTumprotu-    inquicns,^/^ filiu tui/ prafiittt^tihreddinon  negotioru 
tore  curatoreve  tenebtur.  mfta.  ratioru  poftulas,cim  id  txigentematerru  geftoru? 

pTocoiicrariafLiucniia  ficit,  quod  is  pietatefeceriil ii.C.dtnegot.geftu. 
tjuipro  nitorc  rcs  pupiih  adminiftrauc-  Cuicogruitquodlmpp.D.Seucrus& 
rit , cum  tutor  non  cffct  conueniatur  a-  Anronin.refcribunt in  LiCeod  ttt.Etiamfi 
dtionc protucdo; ,  qux  diucrfifTima  cft  ab  quitpro  afe^ione  domefticd  aliquos  fimptut 
acbonc  ncgotiorum  gcftorum  /  i.^.fi quii.  fecerir.nuBa ratuine eos  repert poffe. 
f.deeoqiuprotut.lpen.ff.detuteL&  ration.  Idcmq; dc  vitrico lcnbit  Gordianusin 
dfira'Kndit.  L if  Cod.eod.tit dt  neg.geft.6\im  ait. Sipatemo 

■  £r  hxc  opinio  arridet  quoque  authori    affeilu priutgn^  tuas  alutfti,fcu  mercedes  pro 
noftro,  qm  cum  a<fHonc  protuteLt  vult  hualiqitafmagij!rite.xpendifti,etuterog4tionu 
cOnueniri,non  autcnincgotiorumgefto-  ttbinuUureperitioeR. 
rum  qui  pro  tutorc ,  cum  tutor  non  cllcr,        Etcnim  cx  a(fc(iu  gerentis  &ahmenta 
respupilii  adminiftrauit.  fuppcdicantis  pr^fiimitur  &coniiatur  il- 

Adtcxcus//.Z4  d^'</f/f-^  §-if"-  bcncre-  lumanimumrcpctendinonhabuiflc. 
fpondct  author  nofter  in  illis  agi  dc  eo,  Cui  tamcn  prjcfumptioni  &  conicihi- 
qui  pro  turore  gclleiac  rcs  pupilh  cum  rk  in  dubio  lolum  locus  cft :  nam  fi  con- 
non  (blum  tutor  non  clTct,  fed  ncc  tutor  ftct  patrem  aut  matrem  animo  repetcndi 
uirc  eflc  poHet.  Milcs  fiquidem  tutor  dari  aliquid  in  hbcros  erogaflc ,  finc  dubio  re- 
non  poteft§./i./«/?/f  dee.xcu/at.tut.  Quan-  pctirio  compctet  d.Lii.\bi  Imp.  fiibiicit:  fi 
quam  &ideo  tcxtus  d  tit.^.  lenten-  quidautcm  in  rcb.  corumvtiiitcr  &  pro- 
tiani  authoris  noftri  cucrtcre  non  poflit,  babih  morc  impcndi(b,fi  non  hoc  matcr- 
qataconftat  lententias  Pauh  pcr  fc  nulla  nalibcraIitatc,(cdreapiendiaiumofccifl 
amplius  mcteri  autoritatcm,  imo  ncc  al-  (e  tc  oftcnderis,  id  ncgotiorum  gcftoru  ^ 
1  •  ''•htivvUo ir  ccrt.immc,in quo le-  £kioncconfcquipotcs.Etin<iiL//.Gordia- 
i,.        '  /:tli!uiaf,prohibcntc  luftmia-  i\ussdt:Qttodfi,vtrepetiturmeMqudmfiim- 

Vvvv  s  ftum^ 
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ftnm  mi/ifii*JiqiiUertgdfihHeg9ti9rumgtfi0»  <lonttidi aninnM  nonadtefc  IJtifAJt^ 

fMmtHHmeHtMddtna^u.  terii§.JtrtMer^Mtigmfi,&dmAm,Mcm 

Idemi^;  Pau!u5  in  l.^4.f.  eod.  tit.  dilert^  noch.  dcdjii  It. 

ptofitenir.dum  ait :  Hdc  dtjceptdtit  m  fd-  Qmnto  pr^fumitur  animus  rcpctendi 

Sttm  ctnjiittt :  kmm  &  ttai  fmi  m  mmrt  mipenias  quando  magnacft  imBenia>cuc 

amfStwtmtBtiimftimiupttftitmti^'  enimcel&cpr^iumptiodoiiandiaimne* 

tundum,  quid  entm  fi  etiatn  protejldtd  eSl.fi  mo  prxiumatur  Aium  iadbure  voluille. 

filtiim  ideo  d'erttVtmttiffm  mtt  tmtttt  tim  Quac  autem  magna  vel  modica  fit  impen- 

CMMeturet.'              *  ^  ludicis  arbuno  reiinqucndum  elie  ait 

Hicanunns  vet&  impenfis  oepctendi  ldeito(hJ.tt^tt, 

coUigiturprim6eKe6.fi  maierprotcfta.  ]^  Qgg^  piweieandamjioii 

tarit,feanimorcpcrcnd.  impcndcrc  d,a.  eftqoo^cdiiwentetaimpcusinliberof 


Lj^^M  verk  qutdemm  Ji  eil  ft^ttjldtd ,  Je  fi- 
Omidtodltrttttmu  ifjwm ,  mu  imtnt  mm 
ttmentret.  tficenim  in  daris  verfimnr 
reipiaconilat  non  elfe  donationem  ;  & 
hocetiam  proccdcrc  ait  Mcnochius  tdfit 
Sl.  cum  impcnla  modica  efl. 

Secundo  animus  fcpecendi  impenias 
coUigitur  easide  >  fi  cxpenias  in  librum 


ctogatos  repetere  pofllnt ,  fi  oftenderint 
ie  non  ainmo  donandi ,  Ccd  rcpeccndi 
fbmpms  ilbs  fect&,tlh>s  tunen  umptns 
qnoseKinxis  pubiici  neocflicue  (ecerint 
nonfepetcrcctii  de  illis  repctendis&ce- 
cipientis  cxpreiTe  protcftau  iint. 

Racio  autem  hxc  eft,  quod  impcnias 

-r   -i  .  V/  iurcdebitaslTacicns  ibluerit  id,  quodde- 

cxpcnlarumparensrcculit,*.f./^.fwm&./i   ......         n  -     n  V* 

.  *;JlL       /".-^  bmt,debinaaiem  lolua  imUa  fit  repeti-  • 

tio  L26.^.fenult.DigeJi.dt condtn.  itjdtb.  Et 

cumadhasimpcnlas  facicndas  adionem 

habeac  is,  cuidebcncur,  multo  magi^  lu- 

bebicadeasletvandas&rednendaseKe-  * 

^msakmLmutm.SjMttg;m» 

Vnde  (i  filium  inboiiisnihil<Mnniii& 
habcntem  patcr  aluerit ,  eduxerit ,  bonis 
arcibus  infticucndum  cucaucrit ,  quan- 
ommis  teftatns  ficpoter  ea,qu^  impen- 


aidm  fff  TJUtttum  tmft»fd!tm  uaa  rttulif^ 


Teicio  fi  macer  neoeffitace  aliqnatei 

(ui.velfcmporisaluit,  non  vidctur  ma- 
ternapicute  aluiilc  &  alimcnta  donare 
voiuiik.  Vc  fi  macer,dum  a  maciro  pere- 
grcmoicuotevetcitur»  liberosquosiccii 

duccbat,alucnt  tcmporis  cauia,  qui.i  illis 
viaticum  dccrar,  itcmq,  fi  matcr  negotia 
filiigcrcnsaiimcauiuppediut,non  ccn- 


(etarexroatecnapietaiefiibminiikiafie  ditittetopie,viaBqaaiidorcpccat^non 
necdoiiadejkideoceffibitrepetirio  J./.  "  ' 

5.#.qaoniamadminiftratio  negotioru  filii 
lulcepumacccm  hxc£uxre  cogcbac,qu; 
adtoendfifiliiimSrces  eins  peninebanc 

Acqui  huiuimodi  neceflitas  animo  do- 
nandi  planc  contrarinrur,  c]uia  in  iKccfli- 


taincn  rcpctet,cum  eacoadlus  feceric  L^ 
quudliberrit  ^.i.S.i,^mdttr.ff.dti^ff$tfi.  &  • 
d!tmL&btrii. 

Acque  huc  pcrcinec  Lt^itj.  CtdJtm* 
gitgiftky\ai  Imperatoces  t§m  mt  tumm 

obftquio  libmi funilut ,  negotiorum  gtftorm 


taribus  nemo  cft  ^bcralisi.  /J.^.4!r4i&n«fi.  ddionem  contra patreni  fiitas  puf  iUds  hdbert  • 

legdt  Donell.  ij.fmta,i6.  nen  pottii.  Eunim  Itbertt  mcumbit ,  vt petdt 

Quart^cel&inmaCreatumusdonanp  )li!(irf«rr«ii»  lirMr^;.  Qupd  fi  igicur  cnto> 

diimpenlas,quandopatcr filii,  cuius  in-  res  pcricrit, &  iumpcusquofdam  ineam 

tercft  fihum  alere ,  eft  (upcrftcs  ac  diucs  rem  fccerit ,  non  datur  ad  eos  (iimptus 

&:fiiiumin^ceftacc  habcretjium  tunc  rcpctendoshbenoadUone^ouorumge- 

materrepetit,<fiodincaafimfiiorttmar  ftocomquoniamilloscxtiiflsncceffiate 

toBentomm impendic»  cum  mifimiiis  (eds. 

X  •  .  DiiHnguit 
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Diftlngujt  cquidcm  auchor  inrer  im- 
pen(as  in  pcrfbnam  fadbas  8c  impcnlas  fa- 
£t»s  in  rem,  vt  illac  in  dubio  prxIiuTuntur 
donatx :  hx  vcr6  non  itcm ,  quam  fuam 
diftindioncm  confirmatcxinde  quod  in 
d.l. ii.C.denegot.geJi.  dc  impcnlis  in  pcrfo  ■ 
iiam  fa(fkis  cxprclfc  aJlcritur  j  quod  in  du- 
biopra?fumanrur  animo  donandi  h(Xx: 
conrra  vcro  dc  impcnfis  in  rcmfiiftis  non 
praffumanrurdonandianimo  fadbc,  nill 
isjcuius  ncgonapcfta  funt,  docucrit,  im- 
l^enlasanmio donandi  cile  fodbs  i.l.34: 

Vt  cnim  taccam  quod  in  d.Lj^won  \o- 
quatur  de  impenlis  in  rem  fa(ilis,(cd  de  a 
limcntisqu.v  lunt  pcrlonarum  cxpcnlx, 
non  poreft  cumci  cx  ca£/^.  quod  impcn- 
far  iftar.de  quibus  ibidcm  agitur.non  prq- 
filmanrur  donandi  animo  fti6lx,fi  cafus 
fupra  rcccnfiti  cxcipiantur. 

•  Matcr  porro  libcros  luos  intra  pri- 
mumtriennium  ladlarc  tcnctur,vthaut 
oblnjrc  innuunt  Impp.in  /.  Cod.  depttr. 
;i»ff/?.Nccfihum  nc^are  cuiquam  eflc  li- 
bcrum  SCta  de  p.irru  agnofcendo,  ac  dc- 
nunciataporna,  ircm  pr.viudicium  cdido 
pcrpctuo  propohrum  &  remcdium  ali- 
iwcntorum  apud  pra*ltdcm  maiori  rrimo 
pctenti  nominc  cius  nionftratum,  lurc 
manifcfto  dcclaranr. 

Intcrcatamcn  tcmporis  alios  fiimptus 
ncccfCtnos  fuppcditarc  tcnetut  /. ff.  de 
rtnire  in  poff.  tmrmd.  iplamquc  matrcm 
fuftcntarc  cogitur,idquc  ncquaqu.\m  diC 
fnnulauit  Caius  in  Lj.  ff.de  rentre  m  pojf. 
rhitt.  Ciu'.itoi  vcntris  alimenta  mulicri 
ftatucrc  dcbct ,  ncc  ad  rcm  pcrtincf,an 
dotc  liabcat,vndc  (c  (i.iftcntarc  poffit  quia 
vidcntur.qua*  ita  pr.vftantur,ipli  pr.rftare 
qui  in  vtcro  cft.  Proindc  &  patcr  qui  ale- 
rc  libcros  tcnetur  /  pcn.C.de  patr.pot.mMvi 
quoq;  filunn  ladlanti,  pr.Tberealimcnta 
tcnetur,quoniam  hxc  ipfi  infanti  filiolo 
fubmuuftrata  inteHigtnmir. 
Qujr.io  Scd  hic  qu.xftio  luboritur  admodum 
^ff>04frr  diflicilis  &  cum  lCtum  ,  tum  Politico- 
ipfd  Uii4  ram dil|>utaciouibus  iiobiiitaca^anne  ma- 
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teripfiipropriis  mammis  ladhire  libcrosy^^^^^, 
fuos  tcncatur ,  an  vcro  cos  alii  abladbm-  f^j.  ^j-^ 
dos  darc  poflit  ?  ^ 

Etquodmatcripfa  la(fVare  cogarur  li- 
bcros ,  communis  cft  iapientium  vox  & 
fentcntia,qu.x*  rationibus  quoq;  niultis, 
iildemq;  cuidcntiflimis  confirmatur. 

Nam  primo  quodmarrcsliberisfuis 
vbcra  porrigcrc  &  ladlarc  dcbeanr,  inpri- 
mis  ipla  natura,  omnibus  animalibus  m- 
fita^dcmonftrat :  vnicuiiy,  n.  animantium 
gcncn  qua:  pariimt,idcirc(»  fimul  &la(5lis 
alimcntaluppcditauir,  quo  fobolcm  (ua 
alere  queat :  valdc  idcirco  matcr  iniqua  & 
impia  cft ,  ncc  matris  nomincdigna.qux 
fobob  luar  alimentA,a  natura  ipli  luppcdi- 
t.ita^rubrrahit. 

1.  Dcinceps  ius  natura;iubct&pra:ci- 
nir  Ibbolem  fuam  cducarc  &  quam  fidc- 
lifrimccducarelibcrosluos  bonis  mon- 
bus  atq;  ad  omncm  honcflatcm  informa- 
re.fr.I.ir///r  N.GcrC/flt.Atqui  in  moribus 
inolcfccndis  inaiorcm  fcrc  partcm  ingc- 
nium.ihricis&  n.atura  ladVis  tcnci,  qujc 
i  im  a  principio  imbuta  p.itcrni  lcminis 
concrctionc  ,cx  matris  quoq;  corpore  & 
animo  rcccntem  indolem  configunat :  Sc 
quod  pcr  alimoniam  ladVis  morcs  pucris 
infiind.inrur,  non  (blum  teftcs  font  fapi- 
cntcs  pliilofophijfcd  mcdici  quoq;  con- 
ftantiftimc  tMdunt.  Quin  &:  ipfa  rcrum 
natura  hoc  faiis  dcmonftrat :  nam  triti-  , 
cum  in  aliciuim  folum  iadlum  dcgncrat 
inaucnam  aut  liliginem  :  ritis  in  aUum 
collcm  translatamutat  ingenium;  plan- 
tula  rcvulfaa  parciitc  tcrra  fl.icccfcit  ac 
vclut  cmoritur  ,  C?»:  idco  quantum  fieri 
potcft  aim  tcrra  natiuaplaiitula:  transfc- 
runtur. 

Atq;hacderepcrquamclegantcrdil^  * 
fercns  Fauorinus  philofophus  apud  Gel- 
lium,non  fruftra,  ait ,  creditum  cft  fkuri 
valearad  fingcndas  animi  corporifquc  fr- 
militudincs  vis  &  natura  fcminis,  non  fe- 
cus  ad  candcm  rcm  ladlisquoq;ingcnia 
&proprictatcs  valcrc.  Ne<^  m  hominib. 

idfo 
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id  (blum.fcd  inpccudibus  quocj;  ammad- 
uerruin :  nam  n  ouium  hdtc  lucdi  >  aut  ca- 
prarum  agni  alerentur ,  conftat  ftrrmc  in 
nis  lanam  duriorem ,  in  iliis  capillam  gi- 
gni  tencriorem :  in  arboribus  quoque  &: 
^rugibus  maior  pierunquc  vis  8c  poteftas 
eftad  earum  uidolcm  vcl  dctre<^andam 
vtl  augcndam ,  aquarum  atquc  tcrrarum 
qu£  atunt  quam  ipltus  quod  lacuur  icmi' 
nis :  ac  lipc  vidcns  arborem  U^ram  atque 
vircntem  ni  |ocum  alium  transpoiitam 
deterioris  tcrrjc  (iicco  depcriine. 

j.  Iniuper  &:  idcomatrcsoportctbbe- 
ros  fuos  ladarc ,  cilquc  vbcra  pnberc , 
quia  maion  cum  chanratc  maiorique 
diligentunutricnt,  vt  qu2  natosexmti- 
mo  pcAorc  amcnt :  imtriccs  vcro  fuppo- 
rtritiam  quandam  Sc  aducntitiam  bene- 
uolcntiam  habcnt,  vtpotc  mcrccdis  dun- 
caxat  gratudiiigentcs. 

Nec  ad  rem  facit  quod  aiuni  parcen- 
dum  clVc  pucrpcrar,nec  ex  partu  defatiga- 
tam,acdebilitatamamphus  etiamdebdi- 
tandam,  quo  pnftinas  fuas  vires  recupc- 
rare  pofTit^nani  fi  natura  dedit  iUi  vires 
ad  concipicndum,haut  dubic  dcdit  cdam 
ad  ladlandum. 

Atquc  hoc  quod  ladarc  dcbcant  nu- 
tres  fuos  mfantcs,  ctiam  iure  canonico 
cautum  Icgitur :  fic  cnim  Diuus  Augufti- 
nus  in  cap.  udem  vtro  (oncubttum.  dtJlmS.  j. 
Prauaconiuciudo  m  coniugatorum  mo- 
iibus  irrcplit,  vt  fihos,  quos  gignunt,nu- 
trirc  muficrcs  contcmiunc ,  cofque  ad 
nutricndum  abis  muherib.tradant.Qupd 
videhcct  cx  folacarnis  mcontincntiavi- 
detur  fuilfc  inuctuum ,  quiadum  le  con- 
tinerc  nolunt,  dcipidunt  iadare  quos  gi- 
gnunc 

Nequc  admittcndum  cxiftimo,  quod 
aiiuit  id  quod  dicitur  matrem  tcneri  la. 
clarc  iihum  fallcre  in  nobili  muliece: 
hanc  enim  non  tcnerifihumiadtarcBar- 
tol  Bald.Paul.Caftrcnf&FrancArctuius 

L  it.  Cod.de  negtt  gtft.  Nam  mater  nobi- 
hsiobolcmiuamnon  minus  tciuturaie- 
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rc ,  bcnc  cducarc  eiufque  cufim  habcfc 
atque  viiiftinue  conditionis  muhcrXt  ius 
naturx,quod  luadec  iniantc<s  amaccc  ia- 
dbui,omnibus  hominibus  cft  commu* . 
ncjticc  diltmcbonem  vilam  admitut  in- 
tcr  muhcres  nobiics  &  ignobilcs. 

Quoddcpatrc  &  matrc  haiflenus  di-  UterdC 
<5him  cft,  coi  videlic.impcnias  in  iiberos,  Quat.  ic 
vcl  res  illorum  fa<3as rcgukriter non rc-  Anvitn- 
pctcrcpionidcmde  Vitrico  ailent  Imp.  (mreci- 
Gordunus  in  Lif.  cde  negot.geft.fi  patemo,  pUr  im. 
inquicns ,  ajfeHu  prmgnds  tUMaUtiftitfeu  penfiut 
mercedes  pro  hit  aitquat  magiftru  expendiftty 
tm erogationu  ttbt  nulU  repttttto  eli.  Quod 
fi  VI  rcpcciturusca,qua:mlimipcummi- 
fifti  aliquid  crogafti,  ncgotioriimgefto- 
rum  tibi  inrcntandaeft  a£do. 

Ex  quo  hquet  quod  vitncus  in  dubio 
non  ccnfeacuranimo  donandi,  (cd  repe- 
tcndi  potius  impcnfas  fcollc ,  8c  ideo  ct- 
iam  cxpcn(as  in  priuignos  fad^s  rcpetere 
pofllcniii  conftct  ipmm  paccrnoquoda 
aftcittu&animodonandi  eas  prarftitillc: 
lub  hac  quippe  condirione  datur  vitnco 
expen{arum  rcpcririo ,  fi  patcrnoafFcdhi 
cas  fcccrit :  qu^  condirio  firuftraaddcre- 
tur,n  non  in  dubio  ammus  rcpctench  in 
vitnco  prarlumcrctur. 

Ncc  dccft  huius  rciratio  fiquidem  in- 
tcrvitricum&privignosnulla  tahs  inui- 
ccm  fc  alcndi  intcrccdit  ncce(Iitudo,quar- 
hs  inter  patrem  &  hbtros. 

Atq;  iunc  pra:fumptionc  donarionis 
tunc  prxcipuc,ait  Colcrus,  ccllare  quan- 
do  paul6  grandior  fiimma  in  fimiptum 
cft  miila,idcm  lohanncs  G^x^dtexpenf. 
&  meliorat  c.  4.  nu.4. 

Quid  \ci6  li  vitricus  bona  priuigni  ad- 
miniftrans  alimcnca  priuigno  prxbeac, 
anne  vcl  tunc  rcpciirionem  haocbu  ?  I- 
dcm  dicendum  puto ;  ctcnmi  Paulus  lu- 
nlconfiiltus  m  Lj4.de  negot.geft.  dcauiain 
nepotibus  aiimenta  (uppcdiantcexpreC- 
(e  lcnbir,eum  fi  negotu  adminiftraucric 
ncpocum,  vcrifimiiircr  eos  de  re  iplbrum 
propriaaluillc. 
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-  'QjBP<^<^&VKricus  .ndminillr.ins  bo-  tcquiri :  vnum  vrprobcturalcntcm  ,  ni;i 

-MIMiiligiioruin ,  in dubio ccnlebitur  ali-  vfus fuiiret pnuigiiar  fuxopcris  ,  alu  aii- 

nifmm  bonU  poawiptbnini  priuigno-  ciU»opttS  habuitfe  :  akenun  vc  pctanir 

nwn  ,  quam  fuisjyf^ijitiptiibaiflii »  ic  >ea  «fiiaiano.non  inquancum  aliis  op^ 

quanquam  Forums virricusnon  redlc  cx-  rx  prarflita:  niles  tii Ulciu ,  vcl  loc.rj  no- 

pcructur  contra  iuum  pciu)g.nuin  iiun-  tuificnt ,  tcdquatcaus  vitncus  ijs  huc  ad- 

ptuiuaiaaliiaecu^aorarorccipiendo^  %m\isLfimnfonemi6.iMertmUnfumtM. 

«osconi*,  vtLudofiicusRomanas  cm-  J>f»4ifoidBff.«rf>*if.Albperioreigw^i^ 

JIl.2_r^.n  j.8^- ali)  Jiilentioucs (btuuntibo.  gulaquod  vicricus  rcpctatautdedocara- 

na tamcn  hlio rcllitvRns  deduccrc  porclt  Bracna&cxpcn&s ,  hitfbm  priuignuir, 

Aircputareaiimenu,  qujc  pnuigno  pia:-  jnrapitur  bic  cafus  ,  quo  a  fcruiuo 

.baK4r/.iU#^im^wtedosrivepiitaie  opetis  vicrici  ^iioridiaais  iiiit  priui^ 


Dccomaiorcftdubitatio,fipriilignus       Ab  eadem  quoqnc  regula  cxcipirur 

^*'"  *    aut  priuigna  in  fcpiitio  fuit  virnd  opcr.if-  6c  ifte  caHis  quo  vuricus  valdc  locuplcs 

vitnco  quotidiaius  pr.xibtic,  annc  &  cft,  prmignus  vcro  m  ma^na  paupcntt- 

^^^"  tttiiGzepcterepoflicaiiirdocjnealinMii.  tecoiiftitata$:inc<^niinaiiDeu»mul. 

^*'''*  MMMr        '  casdiuiaaslargiiBSiftsfiidtiuspcaefami. 

^      Jk4ihi.feriffimaarqufmmaque  videtur  ™^  ^^"'^^'^  'V'-}"'     ^^^"^  ^'•«'^ 

iUomm  fcnrcnria  qui  (bruunt ,  in  caf^i  '^P-        '^^  '^^    ^"^'S^"*^  admodum  luiv 

propofito  nulbm  alimencorum  repeti-  «nip«l«,  vt  u  j^nujgnus  mtcrdum  fi- 
tionemautdcduaioncmvicrico  compc-  "y*^        h^^mi  cerc- 

tere,  ied  alimftaniffl«ropeianuncom.  «'^  i       5  '^^^«^  *f '^^^  ^ P; 

pc-drioncmficriopoffcrccumncmofuo  rcrrtnr  ,  prarfuincndnm  cilcc  i:.nmnon 
liimptu  altcri  infcruire  cogatur  L  m  rtb.  '^^'"^       '^'^i"  lepacrc  a  pnui- 

it.%.f*l^.ftmmoiat,    Etabfurdum  ^noUgu.Lv^P^tfi-itmtH-mnmkt. 
iniupcrlbtecdeccriciricondiricmelube-  •'fi^  X;fJX 
ri  pna^gnuiu  <piam  exrrancum  ;  atqui        Si  filius  pro  parrc  ailiquid  cxpcndit,  Qif 

vitricas  eWTanco  qucm  fuo  habcr  in  (cr-  ^ut  fumptus quolviam fccit ,  in dubio  ha-  -^"  ^^'^ 
uirio.vdfiutiulirio.cogerCTur  iure  prarbe-        illorum  rcpcririonem,  quoniam  pra--  ^"^W 

rcalimcn»iqnaigiwrfirontcantquoia-  fuiniTOr  non  donandi  ,  lcd  rcpcts  n- "Jf'*»* 

le  iUapmi^pu)  denegfutci!?  ^  animo  iflas  pro  patrc  expcn&s  fedC  "^*". 

Qj^un6ampUusdioendimieftivi-  ie  ftumm 
tricum  tcncri huic priuigno,qucm  in  fiio       qupd  vcrbis  daris  &  pcrfpicuis  cx- 

fcnxirio  habuicpraftcr  alimcnta ,  criam  prclSmeftin  l.i2.Cedd(ntg9t.gtft.\h\  .\J^^ 

mcrccdcny>ra:ftarc,  fiquamipfmslabcK-  iecandcr, 5; ji/inr,  inquiunc,^r« fxvf>3 

lesvltiss  dbam&potamiuncpcDioeriti}  ^j^inaH /iburtt ,  nuUum  aainm  9bumj9- 

idquc  proptcrca  quod  peribme  ad  ali-  jwiMMi  kdtt^fium  fmefisttfjtrk,  rms 

quod  ofhcium  airumptx  ,  confuetum  f^iMmt,]^ .fmfittimmcmfittiuvs.fid^ 
vidcanir  conllinitura  ellc  falarium  L  lo.  ^attm fttMnum  dedir.    si  ignur  f.t- 

ittrr.C9nfiiet4  dCfefcMt  CU       ^vnmt  f^fiu  mru  ccnftitutm ,  frt  fmejno  ar^o- 

fr9ii,tHtdLexc^tuiS,C9ikemiMardn.  tm        ,  tvrt  frmdkmt  mmUMf  ^  dtH. 

Cokr.dtMtmeniuiiks.e4f,9,imm.2s.yU  mit  mtfiliai ,  w^ttmntm  geftonm  Mert 

•    tamcn  moncc  m  hums  mcrccdis  con-        ^^^truis  potts.  Hmc  igitur  clicitur  in 

fti;uc;one  &c  probarionc  duo  ncccflkno  dubioprsiumpnoncm  ctlc  •  to  fiUo.gjn- 
*                                    '  '     '  Xxxx  tra 
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ita  patrcm  ,  quod  fcilicc:  impcnfe  non  Nccmoucorprimoargumcnto.cxni-' 
fintdonandiaiiimofaclx.  tura  corrclatiuonim  dedudo  ,  nam 

Verunramcn  Dartolus  &  Pea.  Surdus  fpondetur  argumcntum  hoc  tuc  demum 
ki  locis  ab  Autore  allegatis  ,  comra-  habere  vim  condudcndi  quandoeadcm 
nam  amplcftuntur  (enrcntiam,  ftatu-  cftconcUtuiorumratio  ,atquiinpropo- 
enrcs  quod  filius  in  dubio  pracrumatur  fito  dmcrla  cft  ratio  patris  &filijquiali- 
impenias,  propatrcfetbs,  donandiani-  beri  nonitaiurcnaturxprimxuo  ruos  jp- 
mo  teciilc  &  idcoillarum  repctitioncm  geniioresalcretencnnir,  quemadmodu 
iion  habere.  bi  illo5,cum  libcri  dcbcant  parcntibusa- 

I.  Qiiiacorrclariuorumhxceftnatu-  hmctaex  obhgationc  dikax.u  antidoralL 
ravt  quod  dirpofitum  cftin  vno  ,  idcm  Aircamdumrcfpondetar  ,  ahmcnta 
quo^uc  dirpolitum  llt  m  altero  /  fin.  Cod.  quidc  pictatis  ciufa  focta  rcpen  non  pof- 
dt  mdicl.  vtduiuie  tollend.  Aiqui  patcr  &;  h-  fe :  vcnim  hlium  m  dubio  non  ccnfcri  ali- 
lius  lunt  corrcbta  ;  idcirco  hcut  patcr  ,  nuiKapicratis  caulafcallc,  vtarguiti/. 
fiinptus fuppcditans filio ,.non habct co-  ij.tnverkJidonundiMumopecunumdedtt. 
ilii  1  rcpctitioncm ,  quu  donandi  animo  Ciim  intcr  onem,  qiuv marito incum-  Jjt.K, 
lubminiftrallc  pnrfumitur.ita  quoque  fi-  buiu^icKerrur  quoq,  iiutritio  vxorts,con- 
hus,  impcnfas  pro  patrcfacicn5,prxlu-  lcquciis  cll  quo  mr.ritus  tcncatur  alerc 
matur  donandi  &: non  tcpctendi  anirtu)  vxorcm  (.s.v.jp.EpiJlol.PMltad EpbtfLu.^. 
casicalle.  Jiu  tuievipciafinno.ff.folut.matrim.leg.^Qi^. 

z.  Acccdit  quod  alimcntapictaris  in-  Im  ainpiius.  v  quu  ipfe  onera.  ffaintJ.ber(i/£. 
tuiru  Fada  repeti  non  poUint  L  ex  duob.  in  Qii;ri  ctiam  maritus  xgram  vxoreni 
Jine.ff.  dtnegot.^^efi.  Filius  vcro  in  dubio  vi-  fiiis  lutnpnbus  curare  tcnctur,lic  vt quod 
decur  iinpi nUs  in  patrcm  fadas ,  pictatis  iu  curam  cius  crogauit  maritus , a  Ibccro 
intuitu  kcillc.  Igitur  illaruin  rcpctitio-  rcpctcrcnon  point.Illudtamcn,quodin 
ncmnonhabcbii.Ech.inf  vcram&com-  fijiuisvxorisimpcndir,apatrc, ad  qucm 
muncm  cllc  lcntsntiain allcrit  Surdus  d.  dob  rcucrtitur rccipir.  L  ij.  C. dt negot.gejl. 
quajl.^.n.  ym  fine.  vbi  ita  Alcxandcr  Imp.lcnbit:^oi/«  rxa- 

Vcruiuamcnabcarccedctc  nulla  planc  rrnjfkjni£^ramerogufii,nonajocerotepete- 
mihi  cchgiocft,  cumtcxfushtincontca-  re,  ftdajfiihomtiudcl/ejexpendere-.infutuu 
numapcrnlTimus  \ud.i  iz.  Cdentget.gtji.  fvieetui^Ji  qittd  to  nomint  quaji  rtctptMus 
vbi  unpcracor  fiho  impenfarum  repcti-  ero^./Jli ,  pairemadquentdosredi/t ,  mecoa- 
tioncm  dcncgat,yf donuruOaniVio petmum  uciiu. 

dedirit. Ex  qiio  colhgitur  quod  fi  non do-       Eodemque  pcrtincr  /.  i6:  ff". de  religiofr 
nandi  animo  fihus  dcbitum  parris  foU  (^r/itmpt.Jiinerim.lnquAVlpvinus.lneum, 
ucri:  ,  ncc  co  ajvirao  Ibhnllc  probari  adi]uemdotisnomine,quidptrueHeritdarprd- 
pollit ,  repctitioncm  (bhitcepecumx  ha^   tor  funcrdrum  aiitonem :  aquifiimum  aum 
Dcat.  yifum  fji  vctenbas,  mulierts  quujfde patrmi»- 

Et  quanquam  particulam  Ji  ibi  idcm  nifs  fnu  ,  ita  de  dotibus  funtrart ,  &  tum 
fignificarcvclint,quod QVtA ,  prout  t]id-  qui  morte  mulieres  dotem  lucratur ,  infuniu 
doquc  particula  ifta  non  conditioncm  (onftrredtbere^epatermulieriseJf,fuemjt' 
lcd  ciulam  &  rationcm  in  legibus  noftns  ritut. 

fignificarrtamcquialuanatmaconditio-  Ei  qnamuis  prctas  luadeat  fiincrarc 
ncmfignificarcfolctiidcircoabhacgcmi.  ccmiugcmdcftindlamjnon  tanicn  cadcta 
nacius&natiuafignificationcnonrftrc-  pictas  flagitat  proprijs  hoc  faccrc  lum- 
cedeaduin^^.Ln9ua!ticr.d(/<^at.i.  pnbus/.  y^.  i^/.j/."  <&  re/'^fl/7j.  Quocir- 
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camfidotcm  cctincat  maritu€,  non  cogt- 
tur  (liU  (lunptibus  vxoicm  funcrate. 

Cohfirmat  hoc  amplius  ratio  ab  auto- 

rcadducti:namccrtumcft,  quod  mari- 
tus  (bluto  matrimonio,  adionc  dcdotc 
nontcncarurvltra  quani  facerc  poteft  §. 
3i-&ftq(l.  Infiit.  dtAdionibiu.  Atqui  niari- 
tus  facerc  poteft  quantum  dedudto  arrc 
alicno  ,  quo  Ipcdant  ctiam  ftincris  im- 
penCr,quar  xs  alicnum  Innt  dotis  diii.li6. 
fiipcrcft  lcquitur  itaque  maritum  non  te- 
nerinilipruis  dcdudhs  funeris  impcnfis. 

Qupd  luhiicit  author,  niaritum  cogi 
acgrani  vxotcmfiiis  impcnfis  curare,  ne- 
quc  eas  impcnlas  recipere  ,  id  dubium 
planc  nullum  habct ;  liquidcm  exprelfo 
textuiddcfinirumcftin  diil.  tegjj.  Etia- 
tio  huiusperlpicuacft,  quatn  etiam  autor 
noftcramgnat,  quodncmpc  Jftctio  ma- 
citalis.quardiuini  &:  luunani  luris  com- 
municationcm  contuict  atque  morce  dc- 
mum  dilTdiuuur  ,  hoc  ipfiim  cxpolcere 
cenfcanirrvi  enim  huius  indiuiduarvitx 
CDnfuecudinisobligatur  maritus  ad  hoc, 
vt  neutra  in  fortuna,  ncc  profj^cra,  nec 
aducrlavxorcmdclcrat;  at  dcfcrcret  vti- 
<juc  fi  xgram  non  curarct  pnftina-que  la- 
nita:i  reftituere  luis  fiunptibus  non  nite- 
rctur. 

Nequc  huc  pcrtinet  diftindlio  illa,quq 
circapriuignum  in  dUi.  L  //.  Cod.  de  tugot. 
gtji.  adhibccur,vtrum  patcrno  attcdu,an 
vero  animo  rccipicndi  expejifT  ifta:  hikx 
fuerint :  tum  quod  maior  &  ardhor  fit 
coniuntbo  mtcr  maritum  &  vxorcm, 
quam  inter  vitricum  &  priuignum ,  & 
maritalis  affc6tio,  quarinterconiugcsin- 
tcrccdcrc  dcbct,  mulio  plus  concincar 
quam  afFcdbo,  qua  vitricus  compledhtur 
acpfofequiturprivignum.  Tum  ctiitm 
quia  d.Li}..  iubcns  argram  curarc  vxorcra 
indiftindlc  loquitur. 

Poflrcmo  vxoreciam  jegra  cft  a  mari- 
to  .ilcnda  ,  fed  ita  fi  mops  fit ,  nec  vUas 
pollidcat  facultatcs ,  vcl  lurmincin  habe- 
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at  k  qtio  aUmenta petere  pofIIt:nam  tunc 
manto  ijicumbit  vt  omnia  ,  qui  vxoris 
ncccffitas  exigit,ipfi  fubminiftrct.  Coler. " 
dttl.tra£iat.dtaiimtnt.libr.!.cxp.io  numcr  t6. 
Ahoquin  \\  \Tcor  proprcr  morbum  m  ob- 
lequiom.iritodlcncqueat,  patrcm  vcra 
habeat  vel  alium,  a  quo  alimcntapcc.tt, 
maritus  vltra  fru<5tus  dotis  in  vxorcm  ex- 
pcndcrenoncogitur.  Pro  qualenrentia 
eft  textus apertilfimus  in Ug.22.^  8.  Digeft. 
folut  matnmm.  vbi  in  hocc  verba  Vlpuiuis 
lcribit  '.Sm  amem  in  /aiiifttmofurore  muitert 
conftituta  maritus  dirtmere  quidem  matrimo' 
nium  caUiditatenanvult,fpemtt  auteni  tnfeli- 
cttattm  vxorit,  &  non  ad  eamfieSitur  nut- 
Um^eicompetentem  curam  inferre  manife- 
fttfiimut  eii  .fedabutiturdote,  tunc  Ucentiatu 
ha  heat  vel curatorfurioft  vel cognati  adire  lu- 
dictm  competentem,  quatenus  nettfittat  tmfo- 
natur  mjrtto  oinnem  taltm  muUtris  fufien- 
tationem fufierre  &  aliwnta  prdfiare  &  me- 
dicma  ei  fuccurrere  &  nthil  prttermittt  qu£ 
marttum vx^riadferre decet,  Secvndvm 

DOTIS   Qv^ANTIT  ATEM. 

Didlum  cft  dccxpcnfisfadisamatre,  litera 
vitrico,  filio  quod  regularitcr  nulla  illa- 
tum  impcnlatum  litrcpctitio ,  lcdcaruin 
poriuB  donatio  pra'lumatur.  Aliud  di- 
ccndum  de  cxpcnfis  afTatrcinfTarrisvcI 
fbroris  ncgotia  fadlis  :  hx  fiquidcm  iii 
dubio  non  prxfiimuntur  donandi  animo 
fadta:.:nonenimcadcmcft  fratris  m  fra- 
trcm ,  vcl  fororcra ,  qua:  patris  in  libcros 
afrciliio,  vt  ita  pr.Tlumptio  qu.x  in  paren- 
tibus  &liberisobtinet,  mutaa  vidclicct 
ifta  &:  fingulari  afFed^ionc  illonim  fubni- 
xa,in  fratnbus  &  fororibus  dcfidant. 

Hinclmperatorcs  Gallus  &  Volufia- 
nus :  Sinegottum ,  inquiunt ,  fiirorii  tu^ ge- 
rensprotributa  foluifii,  vel  mandante  ea  ve! 
rtgante  lifectfti  ntgotiorumgiftorum  ailtone, 
vel  mandati,  id qucdfeluijfe  te  conftttertt ,  r«- 
petere  ptterit  ii6.  C.de  negot.gefl. 

Qupd  fi  tamcn  conftei  fratrem,fingii- 
lari  pietate  dudum,  aluil&Iororem,de- 
ncgaturciafUoaegocioru  gcftoru,  quia 
X  X  X  X  X  talis 
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lalis  mpcnianonvicletaran  morefcten- 
di  tiuUsi,  ita  Modcibnus  in  L  27.  f-  denegtt. 
gtfi.  TuiUMi  fi  pterttture^edufoT9rit4dMufi- 
Jiam,aUnneM  bot  nouuM((onir4  tsm  Mii  h»r 
i>t)rttJpondi. 

Tuncvcrj  c  nccur  p.cratis  inruitua- 
Lm.nta  fr^  ,  aut  roron  fuppedicaflc, 
(]uando  ipic  diucs  eil^fcatcraoiem  vclib- 
tcr ,  cui  alimcnta  iubmmiAcatut  xgenns 
ck,{ic  pacrcorbaius.Snidus  Je^imtJit.ta. 
i.q.2}.  Nim  hoc  cafu  prxruinirariratcr 
nwnum  rcp<^ndi  ifbs  impcnTas  Jion  ha- 
buiilc,nec  Tilii  (]ucnquamobiigandi,fcd 
mii^is  donaudi  conuiucuc  nimirum  & 
miiccabili  pcrloiuE. . 

Infupcr  &:  timc  animtwdonanr'!  in: 
fratre  prziurm  volunt ,  quando  impcn^a 
cftmodica&  exipua;fcd  prxiumpiio  hqc 
&:conic(fluram  nuUo  pl.inc-  loco  uiris  no- 
iln  fuiu  ata  clt ;  &  li  adniittcretur  tunc 
nulia  in  cr  hracrcm  &:  matrcm  cirtcral- 
^uc  pci  (bnas ,  lupcrius  icccnimas,  diftc- 
xentia  focec,  cum  &  illa:  m-jgnamrcpc- 
tantimpcn£m,vtdidumcft..  Atqui  re- 
gulariter  ftaircm  habcre  rcpetitioncm 
cxpcnlarum probat di(i. L,6.tk  clarc evm- 
cit  dtQ.  i  27.^./}».  Vt  taceam  quod  in  lcgi- 
bus,  modi!)  coninicmor.itis,  nulla  pror- 
lus  fiatdiihndio  uucr  cxigvias  fiuc  modi- 
cas  &  magnas  cxpen^s ,  proindc  nec  no- 
ftrum  erit  diftingucrc. 
Littrd.  C  Idcm  dicendum  ll  firatcr  cobxres  pro 
fratre  pccuniam  expcfidat  ,  vt  Aitunca- 
Ckio  detur  ncgotiorum  gcftorum  dc  co 
quod  cxpcnTum  eft-.ita  cmmSeuc'rus& 
•AntonmusiniL/.C(N^</enr^^«)l?.  Sitiefro 
patre  ($h€rtde  ftcutUMn  jQluifti  negetterum' 
gtfiorum  4£i,ent  experirt  pptts  fiueptgneru  li- 
ierandigr4Tid.dehtum  vvtuetfian  fitinernMT 
ilnfts  aSionemeartdtmbehtbit. 

Confimibtcr  fi  quis  fumptus  nccciTa- 
cios&probabilesinrem  velhtcm  com- 
muncm  fcccrit  fblus,  cum  haberc  ncgo- 
•iiorum  gcftorum  adboncm  ftatuitautor. 
nofter.cuius  fundamcntum  extarc  vide- 
tur  m  / //.«I fint.Digeft.dt  titgotgeft,  s  bi  Pa- 
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pinianas  :  m»  d^endeitt*  uuftm  (^wme^ 
nii  4qtt4,/mtentM  prtdiodjum ,fediimfitm- 
ptm  tunjfiriof  jc  prgitabtles  in  (ottmutu  li- 
ttfeut  tugotterum  gtfierum  dSiMtm^ 
hst. 

Et  quod  de  eo,  quod  in  communem 
rcmvciiicrcdiute  impcnfum  cft,adio- 
nc  ncgotiorum  geftorum,&  non  familia: 
hcrciicuiuizautcommuni  diiiidundo  a- 
gatur,cmrLdt  quoq-,  L^-i.ff-  de  rtb.  (redtt.  in 
quaAfricanus:£«iri</n4M;rm  fuminjrum  ne- 
iniiie.quttatiStuhu/nperveniJfent  fumilubtr- 
(tfitiH.U  uclionem  qit  de  non  competere  cobe- 
rrdtlnu  fcdnegotiorum  geftorumd^ridtbere. 

Scd  quod  adio  fainili^  hercilcunda: 
aur  c.)i:nm!nidiuidundo  compctat ,  aliis 
cextibus  uiris  pcrl^ncuc  probari  vidctur  L 
2i  i.ij.j  fanuLheTdfc.  Nani  ibi  Paulus  ita 
fcnbic:  Stvnutex  (ohxiedibus  noxali  tudicio 
feiuion  htrtdttartum  defendtrit  &  iitii  eftt- 
Tiunoiiem  ohtultrit ,  cutn  hoc  expedirtr,  idpro 
f.iue  hoc  ludicit  confequatur.  idem  tii  ttfi 
vntu  legarorum  nomine  cauer.t,  ne  in  poJftfi<o- 
nem  tnitterentur ,  &  omnino  qtu  pro  parte 
txftdite  non  poJfunt,fi  vnut,  cogertte  nectf^i- 
tate  fecertt ,  familta  htritfcunda  tudtcio  lih 
cm  eH. 

i.  In  /  iS.Ceod.tit  famiLhercifc.lntommu- 
m,inqiiiunt  Impp.  heredttattqutnfumptm- 
ab  vno  facli  bona  fidefamtluehtrcifiunde,  vei- 
ne^tr  0  um  gtfiontm  aiiiotu  firtueri  pofitnt, 
noncilainbtguum. 

5.  Iremqi  Scucrus  &  Antoninus  in  L  f. 
C.denegot geft.  his  vcTbis  refcribunt :  fiue 
■prtffratte ceheredeptiunram  fotuifti  rugotiO' 
'Tumgeflonnn  experiri  potn  ,  fiuepignoru  /*- 
biruiidrgratradibirumrmuerfumfoiutrt  (oa- 
es,4citenem  eandeni  hebtbu.ret  tudtcto fa- 
^liahetet/cttnddyfino  en  tnter  vos  reddttttm, 
tartt  quantttatem  offequer  is. 

In  hilcc  textihus  alTcritur ,  de  eo  qiiod 
in  rem  comunem  impcnfum  eft ,  dari,vd 
fblam  adioncm  communi  d/uidundo  & 
familio:  herciicundx  ,  aut  lanc  a£honcs. 
hafce  concurrcre  cum  aftionc  negotioru 
gcftorujidquod  textibus  prius  adduiibs 

aducriari 
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llMRfiri vi(kcur«  ^]U{HkK)DHli;<n io iliis    dcxc  non cQgtxctqc.  fjt^«dfn§jif:9f^' 

afljri  videnir  folam  negotiorpin  geft,o-  proin4iMiioa>mmumsjVt;pqp|)Otlli6cic 

«UO^tAis,comp<»cec«:  ^jMixrnam  parsiuDedns- ,  panxomeii  vtitiis 

Verum  hi  texcus  r e^Uillme  concili^n--  iBaeft ipl ius,vc non  Cii  alcerius  l.6i.§  du»- 
turperdiftindioncmjficvt  ,  fiquispro  riif»i.Dij^y?.rfr/?^^/.^.  Ecquainuis fcruicus 
parre  cohcrcdurn  aeflic  quod  diuiiionem  pcr  parcem  acquiri  non  potcrt.tamcn  per 
ceapicb.u  dc  pQ9.itt9^cc  duntaxac  geri  p^rccs  retinchpoceil  i.i.^.t.^.deJiruuta.L 
pontillec  .rancdetiira^o  negptionim  io.i4,Vrb4fi^.friLjbiihPis^dfS,ftr£iLl(/B-' 
|rftoBMn:Si  vQfo  qttisg^C^c.ptoi»ne  ftff^  Aoii^n^FJbe^mrMtmt^  U4J:i)u 
«bmcohercdum.quoddiuifionem  non  ^dl. 

cecjpicbAt ,  quoiique pro  paccc  duncaxac       Aliier  refpondct  luUus  Pacius,ncmpc" 
geftoiis  geri  uon  potent,  ninc  coiDpe-   in  Q>ede  d  Lji.^.  vlt.  Digtfi:  de  ntgot.  gtji. 
Tff^^^^T^i^^T-hfiyiifllltiVi^^^T**?!**!*'!*** nonpocuiiledariaCtionem  communidi- 
liidmido.  uidundo  ,  quoniam  aqux  duclus  vel  alia 

-Dii^ini5tiouis  fundAtnemum  eftiff/-4'   ienntus  non  vcuiat  in  hociudicium& 
ia,4,iMmmiJmtd.  M^s^y»  fif  YJ|j«nus   cpiKununio  wris.f^racim  &  pcr  fc  con- 
feibit:  .ImmmkkAVii^fmimmim'  (iftet«isnonpo(Iic1n^^.ti^$./;Mf<* 
mm^rm'mitikjm(»i(mmufii/9(mm!^  mi4tm&i.vlt.ff.comm.duiid.  quiapcrfe  , 
unftcuiusfit.cmmmitdiujHndoiudjtu  trM'    nihile(l,cum  nihil  aliud  fit,  «juampraniii- 
dMMry&Jt  fju/dtm.cpmmmt  mm/uft^ttt  nc-    .qualitas.Ai^-'^^ VS^ntf.- 
iHitimwmatt^  4gmm  tmfimirtj^      Vn4eec!»nieruica&  per  fe  nec  in  bo- 
tmfft&dMumAd ffifimt r^Ut:  Jtk>C    nis noAris  cllc  ncc  cxtra  bonadici pofllc 
aucem  ideo  pcffftat  communi  diuidun-    Li.ff.dtvfufi.  l^4t.  Cumigiturdeleruitu- . 
liouidido  ,  quoniam  vidttur. pancm  fii-    cibus  agi  noii  poHlD  communi  diuidun^ 
amnonpAcmllccxpCfiifclgciire.  Cjccc-  do,nec(.ileeilvuadionencgocioruingc« 
'imniioiMliaaiEQfiHiimiiftioidwMk)^!^^  ftorum;. 

dolbcu8crir>ni(i iddamum g^c,  fine  In  !.2ui.is ff.  famUuheTcilcMa^CtiMdL 
quopartem  fuam  le^tcadminiftrarcnon  tit.I.s-C  dtntgat  gtft.  ideoagicucfamilix 
pocuic.  AUiXjuiu.  li.pocuit  .Mbec  a^gor  hercucundx  &  communi  diuidundo  iu- 
fioium  geAotiimaAtoncm  y caquc«ni&>'  dicto^quia  in  eamiem  oant  iiiipetifie  la- 
inn.  dae  »  qiic  pco  paneiblimi  g^dntis  non 

Qupcirca i«  /.  4  '■ff.de  rtb.  credtt,  agirur    potcram  gcri,  quo  cafii  (upra  didum  eft, 
dc  cecommiuu  diuj<iua.  ncmpc.  de  exlo-    non  compeccre  negociorum  gcftorum» 
liitionca;cis.a]icni qujr  diuifiouem  ^   (ed^mtlis  becdlamdae  «  aiiccommiini. 
pardum  pcaeftationem  redpic  L  ^.  l^gtfi.-  diuidiiiMiaaAioacro; 
rfrjSflrf  nnr  nim  cohcrcs  poflec  pro  fiia       Quodpovro  inl^.C.denegot.gefi.  dici- 
cantum  parte  /biuere,  &  tamentotum    turdari  adtio  ncii;otiorum  geftorumvel 
^bliiic  ,  iubccpropanecohcredisaiUo-    tamiiixhercircunda:,  idnon  rcpugnac  L- 
nemncgpciQrumgeftocum,  quiafiiico*'  ptinff.dtfiiimAi-ia  qtuknegttnr binim 
JieiQdisiiegodamgelfic.  adioaum  concnc(as  Miam  obfcruan' 

Idemquoqucre/pondcturad/.j/.$-jf«.    dum  e(l ,  in  ea  !eg.  j.pra:dirtasa6Uoncs 
i>^<^u^ftir^0r^.-iociu&enim,quiium-    non ex eadem  fiauia coiicunerc  ,.ied  cx 
f Ctts.fecczac.in jitcm:  commutus. aqtta^   cania-plane  dinecif competere  {.namfa- 
-potuit  panem  itiam  icnrinicis  aqoin  ica-  miltaEnecdfenndc  adlio  competic  eseok- 
4ldciid«e^.TCtBmctt  ibdi  pttcem  defbi^  ^gwdoohecesp^us  Ubcraucric ,  cuius 

Xxxx  5^  cauia. 
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caufa  tndiuidua  erat  /.  htrtdes  % .  nem  tifh'  laca,accepericdeiiiaiilS l^llfi^  ^onfir 
1i4fur.ff.f4m.berc^.Lrem.f.deeuiS.  liorumvelanre. 

Ncgociotum  veco  gellorum  exco  da-      Quod  a,  pracicns  fuetic  filia,  colligicuc 
mr^uodctealiefiOtcaias  caufie  diaidu  exco,qaoddicicttrcctpoell«fiiifleoblft* 
etar»libefauecteeciamcohecedesi£ceft  cas:omriimiBetiiBitaittampcc(encL 
in  arbitrio  eius,  vtra  agar.  > 

Siquasre&iponlusipoQGedooare  vo- 
lcbac ,  paceraat  raacer  ptidbe  aeceperitt 
qiuertcorqnaadione  fiii.x  velhcredi  eius 
rciuariir Ncgotiorum  gcllorum  a(f:io- 
t.cm  tion  cotnpccere  >  diccndumvidc- 
tur. 


RESOLyjlO  THESiS 


QVi  alienanegotiagcrir,npccuniara  lif  A 
infuos  vfusconuernt,  maximasv-  Qu;  '9« 
(liras  prarftare  tcnetur.  Hoc quippc  Tri-  Si  «^gt* 
phoninu8luri(confulTusM£jf.^dlr«rjftf;  ~ 


fimm 

fitiftf- 
finti 


l>iimiuVamnwaminL2s.fr.ff.dep0f!ti.    ,  „  . 

Dic  fpon&liorum  aut  poftea  res  oblacas         h»*  verbis  clare  fignificac  Sed  quM  geftorum 
"  ■  ■    ■  "  -  .•     ■      xjuras  inquiers  debcbit  ?  vi/ftdntuf  :  vttKm  pecltlM 

easfuiifmdliutdem  crtditor  fcenerd/iet,M&  dMnM 
msxmkKvfiirM/i^iimMm    pm  ems  pttmd'  mfimt 
MmttgmtimtUmntgotiMie  ddmiKiftrdt,  Mtt  ^f"^ 
nugijfr4tus  munictptf  publtc^m  tn  vfus  fuos  uertenr, 
couuertit,  mdxtmMV,ur4t prd/idt ,  vtefitoit'  ttne4tur 
fihMtmHMl^t>rmcu^m,  Maxime  vero ^ 
vfiine  etanc  ceMeunue  A^.  JE».  CtJk.it^  A 


puellac ,  qujc  (uiiuris  Fn:r,p.ircr  Uilccpir, 
hcres  eius  vtcxhibeaCjrcdtc  conucnictur 
ctiai^\  adioni:  depoilci.  Lccc  hic  in  caiu 
propoftco  didcuc  competerc  adionem 
dcpofiti  &  non  ncgotionn»geftorum. 

Scd  coinraquod  dctur  a^fHfc  negotio- 
rumpcrfpicuc  profitemr  idcm  Papinu- 
nus  tnLii.§.fin.Dige/I.  denegot.geft.iitam 


tk :  IgtmsMte  vtrgint ,  mster  a  ^onfo  fifu  ^M- 


ris» 


res  don4t4s  fufctptt  quii  mandjti  vel  depo- 
fiti  ceffatASto  ,  He^otiorum  geftorum  «^i- 
tur. 

luliusPaciushoicc  tcxcus  ica  condli- 
ac»vcinQ)ede  d.Lx$.tr*  virgo  Rierit  prae. 
(cns  eique  rcs  ftierint  a  iponib  oblat^ , 
ideoquc  patcr  acccpcrit  voluntatc  fiiia; 
proptct  quam  voltmcacemiitia  vidcatiu: 
tttettimannxesacc^ifle  &  apudpacrem 
depoiiufle. 

AcM4U^.$.ii  natcr,-^orance  vir- 

ginc,rcs  acccpcrir,quare  cum  uullus  fue- 
rit  •conlcnkw  vic^nis  noa  poilic  vidcri 
re^rppn&acayireacap^^ 
poKnuei 


Huicvero  aduerlari  non  parum  vidc- 
cur  U  10.  Digeft.  mandati :  cuius  harc 
fiinc  verba.  Si  pmnrMttt  mm  ptttmkm 
meum  habe^t ,  tx  mora  vtiqut  vjuras  mibi 
ptndet:  /edetjipei  uniam  me^mfcenort  dede- 
rit  vfitrasqut  confecutus  efi,  conftqHtmtr  ib- 
ctmmMtn  am  fraftart ,  fmaittimcumpm 
emolumentmHfii^Sti/bmtimmMLmtiJbieHtiit 
<juislontfidtt  hocc«ngT»it  ,  ne  deMienolu- 
CTumfentiat  quod  fi  rwn  exercuit  pecsuium, 
fed^dvfitsfuoscMuertit ,  in  vfiuras  conueme^ 
tmr^ud  legitmm  wmdem  ngmuius  frtqm»m 
t4ntm. 

AccurTms&cumeo  ita  textus  modo 
addudoscondliac,  vc  aliud  ftc  m  ncgo« 
cionmgeftofei<piidam ,  quamin  man*» 


Eodemque  m  odo  hofce  cexcus  conc^  dacario»<|at  palam  videtur  adminiftrare; 

liat  Ar.roniiis  l  ihci  in  rarion.4d  d.L  jii  etcnimgrauius  peccatis.,  qui  fpontc fija, 

§.  /.  Qvnbus  (ubfcribit  quoquc  Cutadus  domino  tgaorantc,negotu gcrir,quam is 

lib.  s-  rtjpoufin  Psfmiatti ,  diccns  addu-  quimantkcu  doroim  aud  eagcrendaacce* 

dam  Ljf.  ptmit.4eptfiti.  accipiendanMilcf  dic&miaocemin his  negociis  9c  lebitt 

dc  filia cadcmquc  fponia ,  qux  fcientc  &  dominiaufkociiacemhabecnegodorug^ 

pcaclemepaicc  ijKMiialicia mun6ca»<dob>  ftor,quamprc!COiacat.Qtt;rcacto  ad  ccyc, 

iftos 
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iftos  contruios  concilundos  acque  in 

Concor  lam  rcdigendos  Sc  miki  latis 
comrnoda&cxpcrdita  vidctur. 

Quigeftorincgotiorummuruam  dc- 
dcritpccujiiani,  ucdtmum  ancgotioru 
geftorc  rcpctct  peciiniam,fi  probarit  eam 
fuille  in  vrilitatem  dotrtin»  conucrlam : 
ad  quod  Bccrc  vidctur  Lfin.ff.de  exenit. 
atl.  In  qna  Africanus  ita  lcnbit :  Luduj  Ji- 
tius  Stuhutn  nu(>t/}rHm  nauts  prdpofutt,  pecu- 
nann  munutus,  cauir^  fe  tn  refeHtonem  r.auis 
tJmaecepiJfe^quaJtfumeUM  non  .tlittr  Titi- 
tnexer(itoiMttn<tur ,  quum  fcredittr  prtba. 
ttt  pei  unijtm  in  i  ejeclionem  nuuii  ejft  c  onfum- 
pt/tm\  rejpondit,  creditortm  vtiliter  aiturum, 
fi cum pei  uniu crederetuT,nMiif  tn ea  C4u/afu- 
ijjet,  vt  refei  dcleret. 
_  Idcm  dicendum  fi  adminiftraror  rci- 

,  '  publ.crcditain  accipinr.nomincrcip.  pc- 

^  ^     cuni.im:  tunccnimrclpubiica  uonobli- 
txcottd'  .... 
Ru  *d    S^^^"'''"'*  P*'»''""''^  probctur  in  valitatcm 
f.    cius  €o*wicr(a. 

^         Exprctlum  hoc  cft  m  l  ciuitas  2j.  ff.  de 

ttfHtfl  (I- 

rebtuircdit.  iiuitMmutid.uione  obbgart po- 
teH  fi  advtiltiatime.usi^cuntt  vert  funr  A' 


mtatis 
thJ,j^erur 


■  ,  j  tiooutn  tpjifoli, nut  (omr.ixei unt,  nttt  (tHttof, 
(iUittisr  "  '  ' 


\ 


tenebunTur. 

Ratio  .lutcmhiiiiis  iftacllcvidctur.nc 
ciuitarcs  pailim  adminiftratorum  culpa 
damnuin  lubcanr  l.fn.  Codtc.devendit  rc- 
rum.ciuit.  Ad  hoc  cnun  cuitandiuTi ,  ad- 
miniftratorcsdc  rebus.adciuitatcm  )pc- 
ihintibus.coiitrahcndimandaium  ac  po- 
tcllaccm  habercnon  cen(cnrur,vc  proin- 
dc  non  mirum,  quod  cx  fadoaiieno  ciui- 
tasfinc  mund.itu  non  obligecur,ainpc- 
cania  tucrit  in  vtilitatcm  cius  notoric 
coiuicrfk 

Aliud  Cine  ftatacndum  cfiiandoipfa 
ciuitas  mutuam  accjpit  pccuniam :  tunc 
enim  obhgan  cam ,  etfi  in  vtilitatem  eius 
pccuniaconucrlanon/it ,  ccrrum&ex- 
pcditum  c(l :  qu.i  dc  rc  vide  qux  dixi  l$i.j. 
Vdriar.  rtfpluts,  ttdi.  de  rtb.Cred. 
Qu.  r7.  Ex  delidc  etiam  fuo  ciuitaccm  obli- 
M  tx  dt'  g.iri  ait  AiKor  noflcr  ^«j^uac  aflSlctio  fiuida- 
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mentum  habct  inLy  §.  i.ff.  qutdmtt.  (^f^f  tiUochu- 
Ibi  Vlpianus :  Animaditertendum,  ait  Pom-  j^/^. 
potuuspr^torbocediilt ^eneruiiter  &  inrem  «(ff^ff 
loquitttr^ecddijiitdquogejium ,  (^ideojiue 
finguUritftt perfona,  qutmetum  intuitt ,  vel 
popu(us,velcurta,vdcoUtgium,velcorpus,buic 
edtdolocuserit. 

Sed  contra  quod  ciuita»vel  rcfpubL 
delinqucrenonpoffir,probari  vidctur.  /. 
ij.^i-ff.de do.'o.  Jn qua Vlpianus ita fcnbit^ 
Sed  an  inmunk  ipts  detur  ailio  de  dolo,  duhita  • 
tttrf  It  puto  ex  Cuo<iuidem  dolo  non  poffe  da- 
ri:quidentm  munictpts  dolo  facert  poffttnt  ? 
Std fi  qutd  adees  peruenerit  ex  do.'o  illorutn  qui 
res  eoTum  admitufirant  \  puto  dandam,  de  da- 
lo  auttm  decuriouum  tn  tpfos  dtcurionts  aedolo 
dalituraclio» 

Eccc  hic  dilcre  ncg.-rrur ,  mvmicipium 
polTcdoIum  committcrc  -,  cx  quo  (cqut- 
tur  quod  dclinqucre  nequcat. 

&ed  hac  lcgc  ncn  obilantc ,  vcrius  cll, 
quod  ciuitas  &rcrpubHca  poirit  delinquc- 
re  &  delinquendo  obligaci. 

Ercnim  ii  ciuicas.conuocatis  omnibus 
iblennitcrciuibus.conimunicatio  conii- 
lio  quippiam  pcrpctrarit  quod  lcgibus 
bomsqi  moribus  contrarium  iit  pro  dcli- 
(ioproculdubiohabcbitur.  Vtputafi  o- 
mncs  ciucs  vel  incoU  nominc  auitatis  a- 
nimo  dclibcrato  8c  prarccdenti  conhlio 
poifi:lTionLm  altcnus  violcntcr  occupa- 
cint.Iacob.Menoch.rmf.'/.^  recuperpojfn. 
i2}.&fequtnt.  Ludolph.Schrad.  iHtra^ 
feud.  part.p.pritu.part.2.fe{l.9. 

Qupdltciuitasvel  refpublica,non  c6- 
uocatis  folennitcc  ciuibus ,  nccdehbera^ 
donc  Sc  coafilii  communicatione  prarce- 
dentcquippiamdelignaric  ,  ciuicasvcl 
relpub.  exindc  non  obhgacur  ad  ^cenam: 
eciamnilli,Quiciuicari  prxfunc,  confulcs 
nempcvelfupcriorcs  linc  mandacu  tni- 
uerfbrum  ciuium  qiiid  pcrpetrarinc:  nam 
quod  diacur  confules  ,  Senatum  &c 
prae/identes  ciuicacis  cotam  ciuicaccm 
velvniucrficacem  reprrfcntare  ,  id  taa- 
'  cum  pcucedic  iu  lis  ,  c^vix  Senatui, 
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OmfiiHb. 5f  prioribusa  ciuitatc  gcnera-  conuocatis  omnibus ciuib.  comnrtujiicak 

litcrveirpccialitcrpcrmilTa,mandau,vel  toquc  cum  lis  confiljo  contraxcnnc  vd 

commiilarum-.rccusciluius,  quz  Scn»-  deUqucrinCyidemqttoqueobcineriivna» 

ttri  Be^Man^  dakads  ■deroandatt  nialkt0ea<ailaS)rn«cano(Mi<UiiieM^ 

&concclla  non  funt  ^^fweoa  ^StHfiLiff,  ^ntrahenclum.veldclinqucndura :  na^k 

11:4  '.•^./  Schard.rf p.  cx  dclicto  iuuus  ^  contraclii  ciuirate  non 

l,t  ratio  huiusoblcaranon  eft:  etcnim  minusobitj^iatqi  iiipikdcliquiiiec »  vd 

tn  roandatotfiue  cottimiffione  j  qoSCbm-  emttmataMAamtwimtBt  \  <3iiniouod 

.qIs  gcoeraU ,  nunquMiintelligiturcoil-  ^'»perlUBiiHkit,ipfeftdfeincclKgar- 

cdU  fftculus  dcUnqnciidi  vcl  inandan-*  rur,^  mandans  non  (oluin  c\  conrradu, 

tcvci  ad  panam  oblij^andi        /f  ^tcnrd-  lcd  cx  dchdo  quoq;  mandatarii  tencauic 

/m.  Digefi.  quodtuiufymmtutfiutk,  Ac->  L^.i.fn.lf.  deluriJdiQ.  Sed  de  coocradu 


quiliodi^niriia^ftnKas  mrtlm  habem  fyikbeifc 

iudloritacem ,  ntfi  qiuccnus  ipfis  pef  fti^  li  m  i  tr^^Jtttk  QiWJk  j|!  mrtMl .  rfllfijftg 

ttttacohccir»&commil!aeft.  jmAOA  -  '  *  i sl^^^^i»^^ 

Quin.etri  maior  par  s  duuim  in  deli^ 
con(enlerit;veriasumenadhnce(t,(piod  JlC^OirT/0  TffXflf 

ciuitas vel  Kelptdilica  et  eo  'elidko  non  i^S/'*^ 
obligetur  vt  fcribir  Paulus  Caftfenfis  mL 

mbemitsn  S.C.dtSS.Eccltf.  ir' Xquafi-contra£lu  negotiorum  ge- Qu.  i8. 

Ncc .adueriaiur huic quod  dicicur  m  t  A_- (lorura  dupiex dcTccdic  a^o  dirccla  Qu-mdg 

ifff.dilfMiuifJL  .5ccoiiccaria,qaaziimilkdaiarANniiio,4iMAi 

QupdmiiorpanciiriciMedcpfo  eo  «uidsiiegadaj^iueninniuecveroda-  cmptM 

habcri  ac  n  omncs  egerinr.  H1 1 W§»-it llif lim^i i H 1 1 1 1  4fiio,& 

j<.edecnimhocxdlringicuradea,qu{      £teimncttin{i|f  eil  vuiu^que  concra- 

non  vergunt  in  decrimeotum  Ciuitacis,  iiemi8,ia obl^acionecoaftilaenda^ratio,  bmfit 

ied  ad  eius  potius  .vciUcstem  percinenc:  todesvtfinQaepar&arqualis  na(acur  ar-  * 

quocircafvidumamaiorepane  vniuerfi-  £tio;  quanao-vcroporioreft  alrerurrius  dt^eren- 

r.itisiaun  ccrnlc  tiirractumatoTavniuerli-  cau(a,inquempr^cipuuscontraChishnis  ""2^ 

t^tc  ui  Lis  qu.c  iuai  dc^enere  prohibico-  jcfpidc^&adqucm  maxime  tocuro nego-  ^^9^ 

vum,0c vbicunqaelex,caii& ,  «dfibem  cinicfactar,iolechttic  dari  aftio  dtceftt:  ^^^^C< 

raridtefiftic.  inmcem4»mf,hmmBuxtn,  udcerimo,iidqQcmloliimincnii^aeii>'^>*"^ 

Jenuitrit.O'  oMitnr.  tiam  conixadius  negotimn  reft;rtur,datur 

Ouod  ll  tamen  ciuius  vci Refpublica  adio contrana 'Welenbc&  mf^armttL  M. 

.dcliobm,h  m&iure  tfarce  doiiHn  cammt^t  fde piffuSjn  f. 
fiinuraram  poftea nabueric,  obligatctfad        (^octica  dun  qnafi-contndas  po- 

pcrn:v.Tu oiiontam rarih.-^birio  rtquipat»-  tifliimum  acprincipalitcr  concernac  do- 

lurmandarui  i.fin  C  dt  SC.Muiedon.  minum.cuiusncgotia  gernntur  ;  idci^o 

ldcn\,etl  m  dcliclo  commiflb  a  Ciui-  ei  datur acbo  direda:  negociociim  geilo- 

1nis,etiam nonconttocaris Iblemiicero-  riveioMqiKmncmniiisn coniequcnci- 

niinlMlsduibus,neqicommadcaco  con-  amdk^iairconmdas » adio  conai& 

iiIio:airaillispol1eaomnib.  hoc  dclidij  dacur. 

tacttmfaabciuibus ,  permde  iubecur ac il       £t  prxterca  adio  ncgociorum  gefto- 

omnfattn  cwileilfif  ddidom  iiiiller  per-  xum  aL  direda,& idiaviilisA^?. dr ae^. 

pecractim.  i  gi^m, 

Quoddi^)umeftciaicscemob(,^tti»ii  DtfcdsdadturqiHeexverbis  fimDl 
• "  &rocn- 
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mentclcci';  prohcilcitur,vndc&ciirc-  dlio  compcrir,  nihil  rcfcrat,an  quJs  dirc- 

^appcliacur quod  ex  legc  rcdbidefcen»  i^an  vuli  cx|)criatur ;  fccus  vero  Ci  qiue 

dknrtmsveroaAkMincexfidakg!^  a6Hofoftn6biiiri»:proindemn^oiic>- 

tc,per  interptecationeRi,indiicitiir.  rum  geftorumadioneiiilulreierce>vtru 

Dchacigiturdiuifionc,  vmimncad-  direda,  an  vcro  vtiH  agatur,  quiaa(fHo 

'  hucin  vHi m  i  non  immcrico  quaericur,  negociorumKeftorum ciuidem  licpocc^ 

•qniaPiuilas  in  L  4S-  f  de  ncgot.geft.  vcrbi»  flacis  >  ex  qnolionoialiceciBrseqiioafbi» 

"«qpcdlislcribic:  milMri^SfnMi^^e-  criumcocedens, eimdcniquehabeaceR- 

Ba,  anverovtiii  aStione  <tiat ,  vel  cmueniO'  feclum  cx  .rquo  5:  bono  coiniemnandi. 

tnr,  qiM  mextrMrdinariis  tu^ijs,  vLicp»'  Refp.  Scd  hqc  reiponlio  liibiiftcrc  vix 

4tfti§fortiMUrttm  run  9bferHMiir  >  h4cfiA-  pocecic :  tum  quod  &  bonx  6dci  adionu 

ijit^fkftmiuuiftt t  rn4sam  crmTtrtqn  4diadite6bexiege,auc?erbiscontndi6- 

i^9&0kniptfjt0tfk  tmitHifm  MtM  .rium  proficifcatur,  alia  vcro  per  intcr- 

j^e&itm,  prctadonem  cxtudc  eniacur;  tumquod 

'\  2.  Quia nec  lufUiiianus  in  tit.  Itifiit.de  vcilis aithonis  ncgociorum  gellohl  men- 

i^.incRiotimeninagpofli]dio&  aoa^acexfMrdte&tini^.cucriimm. 

fiifca  llfligaBcia  aAicmiim  diuifiones  col-  & pafm. 

legitac^pofiiit,  vliovcrbulohuius  diui-  Os^xaldus  Hilligcriu  Kotat.adDenelL 

£onismemineric,  quamtaraenprocul-  itb.2Uomm.Ci^.2.lit.Li:cCpondet,diS£k- 

^bio nonfuiilet  omiflurus ,  fiadhucin  ^it 47'  hunc  efle  fenfiim ,  quodcunvtili 

yfii & ob(eruancia  eflec                 '  aAione»  quam  diredancgoc. geftorum 

Vcrum  fcntcntiahxc  refcUiturin  rot  afHoncperiequiliccatid,  quodinrereft, 

locis,  inquot  adhuchodicmeruio  fita-  quodncmpeexcaufageftionisabcft.Ar- 

^onis  vcilis  ac  dired^x ,  vc  m   il ij.ff,  de  quc  vc[ba,ait,hxc  raaxtnucum  vtrac^  crc. 

«l%4r«<^«ff.iikqaahaocdiuifi<memVl-  Jioniamoonifixmarepriora«quamcenv 

payuBdifertis  vcrbisproponic;  &Iafti-  -peime»  &-parcica]amr«mnonpompro 

tuanus  in^.Jin.lnJiitut.deleg.A^utl.  accu-  ^uia,  Ccd  pro  quando;  fiquidcm  dicatur 

jaceincerdiredlam  iScvciiemle^sAqui-  ififMi(/?,non  ideoqjmnuere,quo<i 

iiffiftlonemdiitinguic  ifioncdiveftatac  ^aandoq;  interhasaAiones^  eciamin  1« 

competat,  cum  quis  oorpore  fiiodam-  pfijnegocionmigeftorum  iudiciointer- 

numdcderit,  vtilis  verotunc,  cumalio  !UC,amcfcilicqaidopUiscrtinalrcrutra. 

modo,  quam  corporc  fiio  damnumlic  Forcatulusrc(pondet:inii/L^7.vocu- 

datum.  Vctaceam,quodadiiuca^ones  lam4xiw<fignihcari,quodaliquandoca- 

quardamredaexl^vdverbis^velm^  dempoceftasytria(queaftionisfit,non 

te  defcendanc ;  quxdam  vero  adiilanim'  (emper *,  nempe  in  (ola  negociorum  ge- 

excmplum  pcr  interprecationem  indu-  ftorumadlioncnonalia,  quiaillaextola 

cantur ,  quaxmu  hx  vciles,iikeVer6  dire-  «quicace ,  perindc  vt  viilis  acrio^  defcenr 

^appefbritar,-vtinpronnle(«iqaeiiii  4Htid^^tiq«<.geft.  ' 

quannone  dicetur.  Ego ,  (aluo  aliorum  iudicio  >  «idftimo 

Nec  obftat  addutfVa  1.47  de nefot.gefi.  in  di^.  l.  47-  id  folum  vclle  lCtum,  quod, 

ad  quam  camen  non  vno  modo,fed  varic  quoad  effcctii ,  nihil  mterfic  incer  acUo- 

incecprecariones  refjpondenc.  nem  vcilem  &  dire^Ti,difteruiccuaen 
^PNU5 piiiRfoIohannes  Gddd.  ad£ qaoadcSdam &mediacondudendi:  n5 

imt.  M.<ferrr*.5ifw)Jf.rcrponf!et,diftin-  cnimaitPaulus  KulUniamphunuterdire' 

tinteradionem  boii.r  hdci&ftri-  iljm&vnUmfupereJJediJJenrirutHyicdfii" 

ris ,  ira  V  c  eo  cafu,  quo  bonz  iidci  a-  M  referre  vtra  quu  agat ,  vtl  ceaumiauac, 
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Ai  *-ar  hoc  ?  qui  nempe  eiufdem  Unt  po- 
iclbtis&  cundem  habcant  effe^um :  Sc 
lancvtiicmadioP»;m  aliam  ImbereciU' 
iam  aliam  directa ,  cx  fcquentis  tjux- 
Iboms  cnucieaiionc  paccbic.  Eiultkm 
▼tio  elle  cftedUis ,  eriam  cxindefouAat, 
(juodiiCboneicgis  Ac|u;li;c  vtili  iccpb' 
nc,quod  dia'C^,conlcqiiamur  d  %.ftnuL 
&  cum  dc  homine  libcro  vulnctatoA  tili 
adioncl.  Aquiliq  agirur.ideiu  ui  cfteftu> 
quoddircdla  obtuictut. 

Non  obfliit  quod  aibo  vtilis  ac  dircib 
adhuc  cfteClu  quoq;  diffecant,pioprcrca 
quod  direda  licixpc  priiuicgiatfli  vtilis 
vcro  non  i  tcn>  arg.  L  u  C  de  pnu.  dot.  dirc- 
(Safit  farao& ,  vtilis  vcro  nonitcm.lccu- 
dum  Barr.4i Luf.de  obltgar.&AS.cb  quod 
edia  minucnd.1  imt. 

Relp.Qopd  enimad  prius,coiT5iTiitri- 
tar  failaciaaacidcntis.-nam  quod  adi  o  di- 
rcdb,vciutadio  dcdote,  pnui!egto  mu- 
nitacft.idexrnnfccus  ciacadit,neque  ex 
naturaeius  dcicendit,  (ed  fauoripotius 
acpriuiicgiopcdbnz,  cui  ifbdiredaa- 
dlio  mbuitur,adlcribcndum  cfti. 

Poftenusvcro  in  mcriconieiluraco- 
(ifticac  lbiiu3  B..rioli  aucoriutcninturi 
liquidcm  de  hoc  grauis  adhuc  cotroucr- 
fiacft,  vtrum  vtiles  pennJe  vtdirccbca- 
dboncs  famola;l]nt. 

Aii  (ccundum  arnumcnrum ,  q»  huius 
dm:iionisnaila  Ut  faCta  mciitioinDtulo 
irjht.  dfail.ddhoCt  inquara ,  rcfpondeo 
lulhnianuin  nonoinncs ,  lcd  prfcipuas 
folum  aCtionumdiuWioncs,  quarad  caru 
potillimum  cffcctum  IpcClant,  rcrulille, 
iJquecxinde paccfoerc ,  quod  ceiebrcm 
illa  aclionis  diuifionem  in  dircdba&  cd- 
tiariaiTJ,Impcratorpcnicuspra:teriHife- 
nrjquam  camcn  lubLitam  cllt-jaut  vfu  cx, 
pirai1c,ncmo  vnquam  ftataic 

Cum  porro  ICtus  Pauius  in  d.  L  4-7i  ff. 
denegtt.geji.  lcribic,  iion  rcfcrre  dircda 
quis ,  an  vrili  adlionc  cxpcriatur ,  quu  in 
axtraordinariis  iudiciis,vbi  coceptiofiar- 
aiuiar  um  non  obieriui  urJixc  uibciliciu 
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fuperuacuafit:  fuipicatur  AntOn.  FaUcrii 
Tnbonianum  iftam  PauU  fcntetiam ,  ad 
fua  tcmpoca  accommodado,  intcrpoIa£> 
fcatquc  hajc  verba  Quu  m  extraordindfijx: 
mdicifs  vbt  comeptio^  formuLuum  HoobferiU' 
tur ,  }uufkbtilitiu  fuperwtiua  tft ,  dc  I  uo  ad  • 
didiilc.atq;liuius  lulpicionis  hacadducu 
ratiouc ,  quod  dcmum  poft  Paulum  for- 
mularum  cor.ccptiones  lubtiles  ac  icru^ 
pulolarlublata-mcrint  Imp  conftitutio- 
nibus  in  iL  /.    2  C.  deforinuL  &  impetrAt. 
(Hb'at.  Tcporc  vcro  Pauli  formuljc  2<.  im- 
petucioucsilijrum  vigucrint  atque  vll- 
tac.c  hicruit,  vt  vcl  Coh  Lj.C.de  pfdan.iudi' 
(;5.oftcndat>cxqyarduccat,quod  olim 
magiftracus  ipfc  ordinano  non  iudicanc, 
fcd  ludiccm,  qui  iudicaif t.,  conftituer ic, 
cui  iudici  Ibrmula  a  prjciorc  pr.rfcripta 
fucrit,qiiam  in  iudicando  It  qucrccur. 

Quin&:  idco  prxdi<ita  vcrba  Tnbo- 
mani  crrorcm  faperc  cxirtimat ,  quia  nc»- 
gonovum  geftoruift  iudiaum  non  fircnr 
cxtraordinanum,  fcd  ordinanii ,  quon:i 
prartor  iplc  non  /bhcus  fticrit  in  hocuu 
dicio  cognofccrc  ic  lcntctia  ferrc,fcd  lu- 
dicc  daiccolucucric,  iudida  vcro  liladi- 
(ilafucriii?,ri:porc  Pasih,  ordinariaquib. 
ludicaudo  pxarluerit  pcdancus  ^udcic]  cx- 
traordinanavcro  m  quibus  magiftcatus 
mdicint  dL2.CMpe.iAn.uid.&  ^Mt.lnJiit, 
de  intrrdift.\  bi  dicitu  r,q  uod  Iiod.  e  om  iiu 
ludicialinr  txtraordmariaj  cumommb* 
in  ludiciis  ipfc  magillratus  iudicarc&:  no 
amphus  ludiccra  darc  lolcat.  Hotom.  d. 
ltb.7.0bferudt.4. 

Scdrciiccum  lacoboCuiaciorciicit 
hancieiitcntiam  Autor  noftcr  Etenim, 
tcmjiorclCci  Puuli  &  Vlpiani ,  formuia- 
rum  impctrationes  qu<>daminodo  ccC- 
(araiitatque  in  vfu  cllc  delierant,  vtar- 
guit  tCKtus  in  L  i.  ^.is.ff.adSC.  VelUtdH, 
Namibidicicur,  nihilintcrellc,  quiao- 
dhoncagarur,  direcla  jui  vrih;  aipoftea 
tcmpore  Conftantini  omnia-iudicia  cce- 
^crunt  filc  cxtraordinana,rano  vidclicct 
loicnicansforraularum  vececuai^;.  c^z. 

C.i9. 
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^Jefomul. & imfKrrar,  Mirumproiftdc  Hjcbrajduntaxat&IcuiscuIpi.Tioii 

non  eft,  quod  in  d.  l.  07.  Paulus  lcribit  in  ctiam  Icuiflima»  fit  mentio :  ai  hanc  filc- 

auSionc  ncgotioru  gcftorum  hodic  fub-  tio  Imperatoris  practerituri  non  hiiilcnt, 

tilitatcm  iftam  impctrationis  fupcrua-  (i  &  ipla  praeftanda  ellct. 

cuam  eflc.Qupdquc  iudicmm  ncgot.gc-  z.  Conhrmat  infupcr  hanc  Icnrentia 

ftomm  appclhtat  cxtraordinarium.  noii  parum  quod  cx  Kutulmodi  quaii  cu- 

Qupdnam  iudicium  porro ordinariu  tradu ncgociorum  gcftorum  ninil  pbne 

fuerit  &  cxtraordinarium  pluribus  de-  commodiadgeiloremperuenutjledro- 

clarat  FranciTcus  Hotomannus  tLfhf^.  tuscotradhisadfbhusdomini^cuiusnc- 

iib.7-  &  nos  dc  co  prolixius  diflercraus  gotiagcfta(unt,vtihtatcm  (peftct:  atqui 

infra  di^.u.tb.j.  certi  &c  expediri  iuns  cft ,  quod  cum  co- 

i4t,B.    .  Dircdam  ncgotionim  gcfftorom  di-  tradusadlohus  creditoris  &:agctispcr- 

xim*dari  domino  aducrlus  cum  qui  gel^  tiuetcommodum ,  dcbitor  dc  lcuiUima 

(ii  i  datur  autcm  ad  hoc ,  vt  hic gcftionis  culpa conucnin  u6  debeat  L s.ff.comodMu 

^adminiftrationis  liuc  rationcm  domi-  3.  Prartcrca li  ad  cxafHflima  &:  lummi 

norcddati^.lf  rf*>i<gfff.^^.quodex  nc-  dihgentiam  ncgotioru  gcftor  obhgatus 

gotiodomini  pcrccpit  lucri  &commo-  ellct,  atq;  de  leuillimaculpatcnerctur, 

di ,  hoc  omnc  rcftiruat  dno ,  damnamq;  nerao  facJcalten'  negoria  curaturus  & 

quod  necligcria  ipfius ,  culpa  &  dolo  da-  liJcepturus  clleccura  pr^lcrtim  mcro  1- 

tu  cft,  rclarcut  ^  fin.  lnji.de obh^.  qtuqu^fi  raorc dni,  nec  vllo  lucro  adduti'  negocia 

tx  c0ntr4Uiunafi.Ls.jn.ff.de  ol/UgAt.& aU.  aliciuquilq;  furcipiai^hinc  fqpcmaximo 

fjt.O&     Seddcquaiiam  culpa  tcneatur  ncgo-  curadetrimetoablcnnu,indefenlarclin- 

D.        tiorum  gcftor,non  cft  perindc  cxpediniii*  qucrcntur  ipforu  negotia ,  ad  quar  tn  ge- 

Quji9.  Etquidcq>de  culpa  lata&lcui  rcncatur  rendaamiciinuirandi  potins  vidccur<l<h 

Aa  nego-  ncgocioru  gcftor,  ocpeditu  cft,  fcd  de  lc-  jin.lniiMoblig.quaquafiex  contradu, 

tmu  ge-  liimma  culpa,  qujc  cxadtiftimidiligcn-  4.  Acccdu  his  rextus  \n  recept./cntene. 

^ortenea  riaropponilolct.omniscllcotroucrlia?  p<»tt/i/ii /.«r^.^.vbidicirur :  Quinegoria 

turdacul    Communiseft  opinio  quod  non  dc  ahenagent&bBnamfidm&EX ACTUM. 

falemfii'  leuiflfima ,  led  dc  lata  Iblum  &  lcui  culpa  ddi^entiam  rebut  eius prt  quo  mteruemr,fra- 

Mdf       ncgonorum  gcftor  conucniri  poflit.  Et  fiare  d^et.  Exadam,  ait  Impcraror ,  nou 

itaquoqucAntoniusFabcrin  Lii.ffidene-  txadifiimam:  Atqui  exada  dttigentu  op- 

got.gefi.  Perr.  Fabcr  ad  Lzj.de  Reg.lur.  Hc-  ponitur culpq  Ieui,exadifllmx  vcro,cul- 

xicus  Bocerus  ibtd.c.4.  n.12.  p^r  Icuiflimx :  proinde  cum  a  ncgociori 

Quc^rum  hxc  iimt  fimdamenta.  i.In  gcftorccxigirurduntaxat  cxa*5hidihgciv- 

L20.C.  de negot.geH.  Imperatorcs  Dioclcc  -na  .iigniHcatur  ipfum  dc  lcui  faltem  cul- 

&Maximin.hocclarclignificani,dumi-  patcneri. 

ta  fcntunt :  Tutort  vel  curatori  ftmtlii  non  f .  Cui  limilccft,quod  in  I  fipupiUi.  6. 

bahetur  qui  citra  mandatum  negotium  alie-  ^.vtt.ffde  negor.gefi.  A  negoriorum  gcftore 

numjponte gerit :  quippe fiipernribm  quidem  cxigitur  vt  D I L I G  £  N  S  lit ,  non  cnam 

•nectSitas  munerit ,  adminifirationii  finem;  vt  ludiligenri(Timus.Cui<61cquenseftk 

hmautempropriavoluntat facit,  acfatna-  inncgonorumgcftoreculpamicuem,& 

bundej.fufficit,fi lui  velin paucif  antictlabore  non  lenilTimam  vindicari. 

confutatui-y ficundS qua fuper  /m  quidem,qua  6.  Pro  cadcmque  lemeria  facit  /.  11. ff. 

nec tutoTy  nec  curator  cofittutus  fltrt  quif  ad-  de negot.gefi.in  qua  Pompon..9i  negotia 

mminrauit,  cutft  mn  tantum  dotum  &  Istam  fentu  &4gnorXtugeTas ,  &  culpa  &dtlu  pra- 

cutpamyfti  &Uuem prafiare necejfe hadtat.a  fiare deber.xxc\M\  adpa^quoncns  ablolute 

H<9Kueninp9tefi,  Yyyy  i  pom- 
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ponitur  ,leuem  duntaxatculpam  ligniti- 
catjCum  lcuillima  pcnc  non  lit  culpa ,  Sc 
idco  mirum  non  ell  eam,  nc  quidem  im- 
plicitc  culpa:  nomine  contineri.. 

7.  Hucctiam  Ipcdare  videtur  /.7.C. 
^rbif.rut.yhi  hqc  in  vcrba  Imperatores  rc- 
fcribunt :  Quicqutd  tutorisdolovelUtacul- 
fA  Aut  lcni  /eu  curatoru  rmnores  amifermt, 
relcum poffent ,  wcn  acquijiertnt  hocin  tuteU 
feu  ntgocioru  gefiorum  vttletudicmvtnire  no 
ejlmccrtt  lurts,  Promde  a£bio  negocioru 
clk  dc  culpa  leui,non  dc  culpa  leuiflima. 

His  r.uionibus  moticommunitcr  fta- 
ntunt  intcrprctcs  negociorum  gcftorcm 
dc  lcuiculpatcncrijde  lcuilHmavcro  c6- 
ueniri  ncnpollc. 

Caterum  quod  negocioru  gcftorde 
culpalcuillima  tcncatur  &  cxa^illimam 
diligcnti;un  in  rebub ,  quas  fuiccpit  gcrc- 
da?^,adminiftradiS'adhibcrc  tencatur,fta- 
tuii  Hcrmannus  Vultcius  /.  difctpt.  n.  la- 
cobus  Cuiacius  i.fent.Paul.^. &adi  zj.ff. 
depofitt.  Doncilus  ts.Comm.tj.  ifvdemjjOj- 
\crald.  UiUiger.  Qux  opinio  &c  mihi ,  pr.-c 
alteraifta,  quamuiscommuni,  arridct, 
pro  ca  vero  n.TC  faciunrargumenta. 

1.  In/.i.^<C.'^«r/*fr.Philippus  Impcra- 
torhautobfcurclicnificat,  a  ncgocioru 
gcftore  exigi  diligentiam  exa{ii/)tmam, 
non  lolum  exallatn  \  dum  de  matrc  libc- 
rorum  luorum  negociagcrcrc,  itarefcn- 
hn.St  mAter  rua  mmor  antm  conflttuta ,  ne- 
goiia  qujtadte pertment ,  gejferit ,  cum  omne 
dihgenttam  pr<tiiare  debeat,  vfurat  pecunia 
tua,  qkam  admtntftrajse  fuertt  comprolata 
fraUareconipeUt. 

Eccc  hic  matcr  O  M  N  E  M  dihgen- 
tiam  ingcrendis  &  adminiftrandis  hbc- 
rorura  negotiis  prxftarc  compcllitur : 
quod  i\  igitur  omnem  diltgtntiam,  (cquitur 
quod&cxadliflimam  diligttuni ,  quam 
culpa-  icuilTima*  apponi  dicl:um  cft.  Etjfi 
a  matrc  omnis  exigitur  dibgcntia,  multo 
magis  exigctur  ab  cxrtanco. 

Noncquidcm  meiatcr,  vulgo  intcr- 
pretcs:dillcnaetc5  telpodcrc  OMNEM 
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DILIGENTIAM  md.L  24.  noabfoluttr 
de  omni  dihgentia,  quam  ctiam  diligen- 
uffim'  paierfam.  adhiberct,  fed  dc  omm 
dihgcntia  matris ,  quam  (iiis  propriis  re- 
busadhibere  Iblet,  intcUigcnd^  efte, 
qux  diligenni  opponi  Iblcat  npn  leuiili- 
mx,  led  lcui  culpaf . 

Verum  harc  interprctatieadmittenda 
novidetur.  i.Quuiertplanediuinatoria, 
nec  vlio  fundamcto  fuftulta ,  cum  Impc- 
ratof  no dicat  omnem diligentiamatrk,  vcl 
omnem  diligentia,  qHamaterJitit  rebusadht- 
btreti  fcd  abfoiutc  &  fimpiiciter  OMSEM 
diltgenttam\cm\\  igitur  Imperator  non  di- 
ftinguat  ,.nccnos  diftinguere  debcmus. . 
i.  Quiadiligcntia,quam  quis  luis  rckad- 
hibet,opponitur  cuipq  iatx ,  ita  vt  f»  ca  m 
ahcnis  rcbus  no  prxftiterit Jatam  culpa, 
fcu  culpam  eam ,  quac  doiopronmaeft, 
commilcrit;pro  quo  tcxruscftin/./^.J^ 
depofitt.  vbiitalcdbitur  .  Quod  Kerua  di- 
ceret ,  latiorem  culpavi  dolum  tjfe  Preculo  di- 
JpUcebat ,  mihi  veriGimum  vt  ietur.nam fi  quit 
nonadeumtnodum,  quem  homtnum  natura 
dtfiderat,  diltgens  eft;  nifi  tamen  ad fuum  mo- 
dum,curamin  depofito  praftat,Jraude  non  ca» 
rct:  ncc  enim Jalua fide  minorem  ijs,quam fuk  • . 
nbm,diligentiampraftabit. . 

1.  In  l.ii.ff.  denegoc.geSi  .iit  Pomp.  curai-. 
qui  ncgociageni  abicniis  culpa  &dolii  • 
prarftarc  dcberc ,  lcd  &  intcrdum  cafum. 

His  vcrbis  I*omponius  prohtctur  nc- 
gociorum  geftorcTn  culpam  dcbcre  prq- 
Ibre:  atqui  lcuj/rimam  culpaelTecuipa, 
patct  ex  /.  tnltge.44'ff.del.AqiuL&^.final. 
Inft.de fociet.  Igitur  cx  mcte  Pomponi),  dc 
hxc  a  negociorum  geftorc  prqftanda  eft. 
Et  fanc  quicquid  prardicatur  dc  geiicrc, 
id  ctiam  dc  finguhs  Ipeaebus,  co  gcnerc 
contentisprardican  mtclhgitur,  nifiali^ 
quafpeacsexprefte  atq;  nonnnatimcx- 
ccptaiucnt:  hicautcm  ingcncrc  decul- 
papra:dicatur,quod  ca  prarltctur  a  nego- 
ciorum  geftore ;  igitur  de  fingulis  cuipx 
fpccicbus ,  adcoquc  dc  cuipa  quoque  ie- 
uilTimajidcm  pradicari  diccndum  cft. 
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Ncchicputo  audiendos  ciVc  diireii- 
•cnces, quando  aiunc,ia  d.Liu  per  cuU 
pam  incelligi  duncaxac  lcuem  ,qui  in  du- 
bio  appcllarione  culpi  veniat ,  cum  cul- 
pa  leuiflima  non  fic  culpa ,  vc  Sc  fupra  fiiit 
didhim. 

Nam  pr.TCerquam  quod  illa  rcgula 
non/ic  pcrpetua,  quodvbt  fimplutter  tjuif 
dokm  &  culpam  pr^Jljtre  lubeturt  leuu  fo- 
ium  tulpa  intcUigatur  ,  fcd  cunc  dcmum 
piocedac ,  quondo  res  fubieda  iuadec , 
&  arguic ,  nomine  cuipx  intelligi  cul- 
pam  duntaxac  leuem.  Auc  lcuiflima 
culpa  exprenecxcipicur  vt  in  L  2^.  §.  i6.ff. 
fdmtL  benifc.  Lii.C.mandatt.  Obleruan- 
dumquoquceftquod  culpam  (Scdolum 
Pomponius  opponic  calui  fbrciuco  :  ac 
quociens  id  Hc,  per  r«^4m  mcelligicur  o- 
mnis  ,  eciam  lcuillima  culpa,  nill  &  i- 
piavel  exprcflc,  vel  impiicitc  (  vt  in 
fin.  InHit.  quib.  mod.  rt  contr.obli^*t.)cx- 
apiacur. 

}.  Inprimis  vero  hucfacic  ^.i.  Jnjl.de 
tbltgat.  qua  quafi  ex  contraHu  nafc.  Nam 
ibi  luftinunus  Imp.  ira  fcribit :  Stcut  au- 
temu,qut  vttluer gefiit  negotia ,  dominum 
habet  obligatutn  negottorum  gefiorum,  ita  & 
contratfie  quoque  tenetur,  vt  adminifiratio- 
nii  reddat  ratKnem  ,  quo  cafu  ad  exaclifit- 
mam  qnijque  dtligenttam  compeUttur  reddere 
rattatiem  ,  nec  fuffictt,  talem  diltgenttamad- 
htbere.qualemfutt  rebus  adhibere Jolet;fi  niodo 
alttu  diltgettor  eo  commodtut  adminiHraturut 
ejftt  negotia.  His  verbis  ludinianus  cLirif- 
fime  oftcndic ,  negonorum  gcftorem  le- 
uiflimam  culpam  pra:ftarcdcbcrc. 

Ec  quanquam  dillentientes  excipianr, 
cxigere  quidcm  luftinianum  a  nc^ocio- 
rum  geftore  exadlillinum  diligencbm , 
ledfub  hac  condicione ,  /f  aliut  dtligenttor 
sommodiut  adinmijhaturut  tjfetnegotia,  ad- 
eoque  d.  §.  1.  ad  tum  caium  rcftrmgunt , 
cjuo  le  ncgotijs  gcrtdis  diligcncior  obcu- 
lK,quiadminiftraturus  fiiillec  negotia,ii 
ificadminiftrationcm  non  iiiicepiilec. 

liuncn  huic  Interprctationi  refraga- 
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tur.L  Quod  Iiac  racione  noifi  rcgula  trade- 
rctucmi^.§.i.  Icd  txccpciojomilii  rcgula. 
z.  Qupd  vocula  QJ I S  (Vy  E  iatis  ar- 
guat,regulam  in  <i§.i.proponi,non  exce- 
ptionem  ,  nec  Ipeciaiem  caliima  rcgula 
gcner.aliexcepcum.  Hocigicurfcncic  m  d. 
$.i.iuftinianusImperacor :  ncgotiorum 
geftorem  ad  cxattilliraam  diligcnti;un 
prxftandam  ceneri,  nec  fuilicerc  tanram 
adhibuiftc  diligenciam,quancam  luisreb. 
Ii  modo  ahus  quicunq;  potuillec  commo 
dius  &dihgentiusadminiftrare  negocia» 
eciamfi  is  le  geftioni  non  obtulcrit. 

4-  Dcniquc  ientcntiam  noftramnon 
parum  confirmat  Lji.C.mand^iti ,  vbi  Im- 
pcrator  sai-jnadmmtihatioiie  alienorum  ne- 
gotiorum  nU  quiequani  tiegleilum  ac  dtcbna- 
tum  culpa  vacuum  effe. 

His  non  puto  admodum  adueriari 
quje  pro  contraria  opinionc  fupra  fuc- 
runcadduda. 

Nam  quod  ad  d.L2o.C.denegot.gtn.  etii 
ibi  doh  ,  lata:  culpa:  &  leuis  diuuaxac, 
noneciam  cuIpiE  ieiuflruii;E  fiacmcntio; 
non  camenieq|Uicur  iuncculpam  lcuUlic- 
mam  noii  cfle  a  ncgociorum  geftorc 
prxftandam.  Vnius  quippe  incluiio  non 
cftalccrius  exclulio  in  legibus  Codicis , 
qux  flinc  accommodacx  ad  conlultatio- 
ncm&fa^ti  fpcaem  Impp.propolit.im, 
igitur  dc  leuiliimacuipam  d,Lio.noi\  rc- 
Ipondenclmpp.  quiade  eanon  ftjcraiu 
conlulti  Ik  qualiti ,  ied  huiufmodi  fadi 
ipecics  iplls  propoiita  &:  obiata  fuit ,  cjua 
is  qui  conluiencis  Octaui.uur  negociagef 
(ccac,doIum,latam  &  ieuem  culpam,non 
ccumleuillimam  commilcr.it.  Qupd  fi 
ingcnerc  quxUciImpp.  fuiflcntannc  dc 
omni  culpa  ceneretur  negociorum  gcftor 
aut  conluitifuiircntin  Ipccicdc  cuipalc- 
uiilima,nuilum  apudinedubiu  eft,  quin 
Impcratorcs  dc  hacquoq,  lcuiflima  cui- 
parelponluri  fuillcnt. 

Ncc  lanc  hxc  Interprerario  nudacon- 
ic<^ura  &C  diuin.itionc  nititur.lcd  oppoli- 
t»oneiib,qu.T  fit  in  (i/.^o.pcripicuc  colli- 
Yyyy    3  guui- 
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gimr :  nam  opponuntur  ibi  tutoratquc  non  fcquiturncgotionimgcllor  tenctitr 

curatot  ncgotiorum  gellori  raticoie  cuU  praf ftarc  exa6bm  diligcnuam  :  crgo  non 

pxjde  qua  tenenrur :  atqui  conftat,-&  in-  5xa6kiflirpam  j  4tem  negonorum  geftor 

dubitati  luris  eft ,  quod  tuior  &  curator  dcbec  cile  diligens  :crgo4ion  diligentilli- 

<lcleuiienenturcuipa.lgitur vtoppofino  mus:  fienima  mandatario  rcquiriturvt 

iiticonijftat.nccelurioadmitrcdum  cft,  alicnancgoriaEX  ACTO  geratoHido 

negotiorum  geftorem  tion  (olum  de  lcui  in  ibtre  nuouUtAC.  nundm.  Et  tamcn  m- 

ied  dc  leui flima  quoque  culpa  teneri.  hil  quicquam  ab  eo  iicglofhim  culpa  va< 

Similiternon  aducr(aturquod-quafi'  cuumeilcdicimribidcm.Iraquoq,  com- 

<ontradus  negotiorum  gcftotum  folius  modatariusdiatur  cxa^fla  diligcnam  ad- 

<lomini,cuius  negotu  gcruntur,  vriiitatc  hibcrc  rcbus  commodans  ^.x.ljjuib.mod, 

concernat,nonetiam  i\egoiiorum  gcfto-  r4  ctntrabjohli,Sc  ramcn  iplum  deculpalc^ 

ris;nam  quoddicitur  lcuillimam  culpam  uiflimaconueiiin  ibidcm  exponitur ,  & 

non  prxfkri,  cum  contractus  non  pcrti-  traJit  Idus  in  d.l.f.i.2.ff.Commtdjri. 

netad  vtilitatcm  debitoris  dJ.j.  idhanc  De  Lu.f.de Neger.geS.  lamfiipcafitito- 

paritur  hmitauonem  ,  nifi  debicor  CcCc  ftenium,quodra:^cconfiderata(S(:  pcni- 

contra<5hii  obtulerit  (iiamque  profetTiis  tms  infpcdb ,  porius  corroborot,  quam 

fucrit  dihgentiam:  atqui  negotiorum  ge-  iuhrmet  ientcnnam  noftram. 

'ftor  nulia  piane  ncceilitace  coadhis ,  lcd  Nihii  dcnique  ad  rcm  factt  L^.C.  trbit. 

ipontciuafurctpit  alicna  nceotia  admi-  rMf.qux  leptimo  loco  adduccbaiur ;  naia 

niftranda.  Igitur  merito  dc  leuiilima  te-  ibia(^o  ncgociomm  geilorum  diatiir 

nctur  ciilpfu  quidcm  dan  dc  leui  culpa,ied  non  aducr- 

Ad  tcrtium  reipondco,  etfi  i^iteriit  il-  fus  quemuis  verum  aducrfus  mtorcm  5c 

iomm,quifubiuiclhnanonccoacb,nul-  ctiratorcm.  Aduedus  hos  aucem  idc» 

hq;  rerumiiurumdemandaacuriL,  pcr-  nondacurde  culpa  lcuiilima,  quia  non 

egrcabfunt,ncgotianonncgliginecdc.  Ipomeacccduntad  negocia  aliena  admi- 

fcri,(ed  ab  amicis  adminiftran ;  non  camc  niikaiida coadi  diS.L  20.  C.  de  Ktgot.  gefL 

illorum  imercft  quomodocunq;,(cddih-  Malc  idcitco  fic  infectur :  a£ho  vnlis  da- 

gentiflimc  adminiftran.  mr aduerius  curatores  iblumdc  lcui  cul- 

Qup  percinct  quod  Ciccro  fcribit  pa :  crgo  etiam  aduer(us  quolius  datur 

in  Ordt.  pro  Sext.  Rofcto  Amermo :  m priiu-  duntaxac dc  culpa teui,non  eria  lcuiflima. 

tu  rehm,  fi  quit  rem  non  modo  malittofut gtf  His  igitur  obftacuhs  rcmoris  rchnquimr 

fityfeutjutfitu&commodttMift,  verumet-  rc»uiAritcr  geftorem  negociorum de le> 

t4m  ne/ligontnu  ,  itadmtttu  fumnium  dtde-  uiilima  culpaconucnin. 

cw.  Quid  enim  recipit  mdndatumfi  aut  ad  Efttamencafus  quo  non  tencmr  nC'  Lit.S. 

tuum  commedum  conutrfurut ,  tut  negUHu-  gotionim  geftor  de leuillima , iednec  dc  QH;  ^®' 

t^ut  ts  ?  Cur  mihite  offersac  meu  commodu af-  lcui  culpa  cum  quis  negona  dias  ceno  Q^f^d» 

(to fimuUtt officu  &  obfiat ?  Recededt  medio  pcrirura  ("ufcipit  ^rcnda ,  iiiaquc  gcilio-  *^^oti*' 

perdltum  trattfigdm ,  fufcipit  onut  ofit  ijquod  uc  c/Hcit  nc  domino  pcrcmit  Ls.^.p.ff.dt  i^^o^ 

tepufaifuflinerejioffe.  Nr^or.^f/mqua  Vipianus: mnf- 

Ad  quarmm  &  quintum  rcfpondeo ,  gottorumgtftorumactioneljiheoferibit.dolum  *'*^^'**^ 

exacliflimam  diligenuam  redlc  appcllari  foluiwmdo  \/trf*j*:  nam fi  netefitate coa^us,  f*  ^ift. 

quoqaediligcnnam  exacibm,  quoniam  nebenamtadiJirahaHtur,  rugtt^stemeiteb- 

iupcrlariuo  ineft  poiiuuus :  nam  qui  do-  uuleru ,  aquifiimum  tffe  dtlum  duntaxat  tt 

diflimu5:rc(jU'dicitiardodusquilapi£n-  prafiare  ,        fementia  babet  aquita- 

oUimus  eft  recte  dicitur iapicns,  &c  idco  tem. 
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Miiti  ingcacillimus  dletqui  huic  ge-  foruutum  paifwie  pT9)wfmt,  ttncxtur  tum 

ftbn  obijcerct  ,  cur  tantara  crg^  ipfum  firdfiAre ,  datnnuwqtu  rti  i0tummUts,fottuj' 

affcdionem  habuillet ;  cum  aliisgcdori  i«  tdfu  peremptd^  dd  ijtfum  cottiwMUtArium 

culpa  quodammodo  impuuri  poHic ,  /^m/n^4r:&r^cioc(l  qiiodctii  calus  for- 

curlcrcbu&immiicuecit  ad  le  non  pccci-  tuirus  cx  natura  contradus  non  vcniat 

j;      nenubus.  pra^tUndus,  padtataincn  (oleat  foniiam 

Ou-  ii.      t)ccafu  lanc  fiirtuico  non  ttnetur  nc-  darc  contradui ,  cui  apponuntur/ ^.^.^. 

Oiunio  gotiorum  geftor  ,  quu  ncc  alius  quir-  ff.depa3.de hoividep\\JLtAtH^4£Ldcd/iim. 
nevttwri  4^^^ calli  fortuito  conucniri  porcft. 

rtStrte-      Vlpianus:  Aninulium  (dfw,mortei^ua-  KE&OLVTIO     T  H  E  S  l  S- 
nuttn de                           '  f^i*  feruorum ,q.ui  SEXTj£» 
fgf_  fufiodfri  run/0Uut,rapitu  tumuttuttincen' 

dt4,4qiutrum  magnitudmei  t  unpetut  prd~  OntrariaiTi  adioneln  ncgbtionim  ^*^' 

donum  AnuU)  pr*Jltntur  tnL2s.deregu.iur.  V^gcftorum  duumus  dari  gcAori  ad-  Qii;_i^ 

Ec  m  L^.C.  de  ptgnorAt.  d^.  refcribit  Ale-  uerfus  dominum  dc  co  ,quod  in  ncgo- 

xander:  QudfortuttitCdfiiuidccidunt.cum  tiadomini  impendit,  relUtuendo  :  &c*^*^^^ 

prduideri  non  potuertnt.ui qutbus  etidm  dg-  competit  non  Iblum  tunc ,  quando  vtili- 

greffUrn  Utronum  eil ,  rmQo  bond  fidei  iudt-  tec  geflit  negotiadomini,led  etiam  quan  i'ji^^ 

140  prdftantur.  domutilucr.mododominusidquodgc- 

Etcmm  quotiens  respcric  fmc  cuipa  ftumcftprobaritratumqj  habucttt;  hoc^'"*^'** 

aut  dolo  alterius,  xquimmum  eft  cam  quippcScxuolatradit  in  L^ff.4t  Nc^or.  '"«f'"'*'' 

l^eriredomino  luo  L^.Cde  pigiud^.  cum  geii.  vbiin  hxc  vcrttt :  Pomponius  (cri-  i'!!'^'^ 

cnim  is  commodum  ilhus  rci  icnciai ,  \>ii,Stnegotiumdte,  quionttiimaUgeJlum, 

quid  zquius  quam  eundciuquoquc  da-  probauero  i  negottvntm  tdmen  gtilorum  pen-  ^  «^"'^ 

mnum  luftincre&  mcommodum  dedt.ndmquimodacum/hntlcaiperitnudxvo 

deempt.yendit.  led duo cxcipiuntur caliis  luntdtet$U$tmfSedfuptrmitdverumfepu.  OMuerar- 

quibus ecum  dc  cafu  fortuito  tenctur  nc-  tdre,  fidadui  mulm  a  te  abfit,  SCdtula :  imrtio 

gutiorum  gcftor.  i.  Si  ncgonorum  gc-  putoetfic$tttprobem,ddbtunegoti9rumgejio' 

ftor  cale  ne^otium  fulciput  quod  domi-  rummdt^Htmtfi,  fedeo  diBum,  te  tmht  nom 

ruisnoiiAnlIctfarcepturus.  ItaPompo-  tenmqModreproidrenonpo/tmJemel probd^ 

nms :  Si  negmia-dkfentu  geroi & culpam &  tum,& queadmodum quod vttlttergefium ejl, 

do  um  prdfldre  debetyfed  Proiuliu  ,  interdum  tutejfe  efi  apud  ludtcempro  rato  babert,  tn  0-' 

etumcafumprdftare  dtberet,veluti  finouum  mntquodab  ipfo  probatum  eQ.  Cdterum  fi 

negotiumy  qnod  non  fit  foiitm  abfem  factrey  vbtpnbdMtnoB  eft  negottorumdiUo,quidfietfi 

tu  nomm*  tius  gerat ,  nam  fi  qutJ  damnum  i  debuore  meo  exegerit,  &  probauerim  ?quettt' 

exeare/ecutumfuerittejequetur,  Uurum  ddtnodumrtctptamfltemfivendtderit?lpfede- 

vero  dbfentem.   2.  Si  caiu  fonuito  cau-  m^fiquidimpendtt,  quemadmodumrectptetf 

lam  prxftitcrit  &:occafioncm  dcdcrit  Navtt^mdttddtumnoneS.EritigitMr  &p0il 

t.lni}it.qMb.molre  contralNt.obUgat.  3.  Si  rdtibabitionemnegotwrumgffioruma^i^, 
pado  in  fc  reccperit  caliim  fortuicum  ,  Eccehicpropomrur,quodfidominus 

cumquc  pr^ftarc  promiicric  L2i.tZ.di  id  quod  malc  gcftum  cftjProbauerit  ,iplc 

tiegitt.  geli.  Segottum  gerentet  dJtennm ,  qvudandeeo,quodratunabuit,non  ru- 

non  tnterueniente  JpicidU  pdilo  ,  Cdfum  for-  beacadtionem  negociorum  geftorum,cil 

euitum  prdftare  n«n  compelluntur.   Et  in  q)(cmclprobauit,ampiiusrcprobarcnc- 

Li.C.ie  commodato.  Irapcracor.  dc  cora-  queac:fcdtnncgoriorumgeftorua^Hoc6  • 

modacario  ccfcribunt ,  qupd  fiinfe  cdfum  petac  gdlori  de  £0,9»  m  negotiu  iftud  im- 

gcflderrt.  Etli^ 
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Etfi  vero  vulgo  exiftiment  Intcrpp.ca,  ratutn  hAbuerit  quod  gtSlunt  tB,  obflrmgitm 

qua: cx Pomponio  refcruntur,a  princi-  mgndatt  aiiiene. 

pio  legis  vfqucad  verfScMoU.  rcprehcn-       2.  Eodemque  /acit ,  quod  in  /./j.  Cii 

di  k  Ifto  Scxuob  adcoquc  Sc^uolam  nc-  donat.  inttr  vtr.  &  vxor.  luftinianus  icnbit, 

galfc  dc  eo,quod  male  geftu  eft,  poft  do-  fpccialcm  confirmationem,fiuc  racihabi* 

mini  ratihabitioncm ,  adioncm  domino  tioncm  ad  illud  tempus  refcrri ,  quo  do- 

dcncgandam.  Vcrius umcn cft,quod &  narioconfcriptafiierit,ficut&alias  rati- 

Antonius  Fabcr  cum  m  d^ltb.  4-  eenitS.io.  habiciones  negotiorum  gcftorum  ad  ilU 

tum  in  Rationahbus  ad  d.L  9.  notat,Sca:-  reduci  rempora  oporteat,  in  quibus  con- 

uolam  improballe  non  quod  Pomponi'  tra<5la  fiiennt :  cx  quo  (ane  indubiiate  lc- 

cxfcntcnaomniumdixerat,(lnegoiium,  quitur,  quod  per  lubfcqucntcm  rarihar-  • 

quamuis  male  a  te  gcftum  probaucro ,  tc  bitionem  intelligatur  iam  ab  initiogeftio 

nuhinegoriorumgcftomm.i6tionenon  nis  m.indatum  conrraftum  ,  adcoque 

tcncri;lcdidfolumimprobarc,quodcx  non  a£lio  negotiorum  gcftorum  ,  lcd 

ca  propofitionc  Pomponius  infcrebat:  mandari  comjKtat. 
pcndcrcigituraclionemncgotiorMmge-       5.  Erquodex  r.inhabirione' nafcarut 

rtorum,quandiupendcatratihabirio,  nc  a«Etio  mand.iri,hautob(cure  coliigiturei 

fiibfccuta  quandocunq;  ratihabitionc  a-  l.fin  C.adSC  Macfdon.  vbiitalmp.lcribict 

gcndum  fit  dc  tollcnda  adionc.  Contra  NectJlJi  tii  ratibahittontm vtl  prinapali  maH' 

cnim  pntat  Sca:uola,neque  pcnderc  inte-  d.tto',  velconfenfuinon  effe  abfimiltnr.  cum  no- 

rim  adioncm  ncgotioru  gcftorum,  ncq;  /Ira  nout&a lege generaltter  omnis  ratih*biti§ 

iemclcompctcnrcmtolhpoftcapcrrati-  porfus  retrotrnhatur  &  confirmet  ea  qu4 

habitioncm;(cd&ftanmnafcicxipfagc-  feHeafnbfecutafunt. 
ftionc&fcmclnatam  durareedam  poft       Ca-tcrum  quod  non  compctat  adbo 

rarihabitionc  id  quodSoeuola  variis  pro-  mandari ,  fed  ncgotiorum  geftorum ,  eo 

bat  argumentis  in  verfCaterum.  cafu,quo  id,quod  geftu  eft,  approbatum 

Quod  vcro  illud  non  imprdbet  Scx-  fuith  domino,textibus  non  minus  perlpi 

uola^quod.-ilijsomnibusphcetjfinego-  cuis demonftr.tn  videtur. 
tium,quamuismalcatcgcftumprobaue       i.  Pro  hac  quippc  ientcntia  facit /.  ^  * 

rojte mihi negotiorum  geftorum adtionc  ^.lo.ff.dc ntgot.geif.  dum  ibi  hxc  verba lu- 

non  rencrijcx  ipfo  contcxru  patct.  lianus  icnbit :  idem aif fi  Titij  debitoremycui 

^  ^         Nihil  pr.xf crea  rcfcrt  ( quoad  adio-  rc  heredem  putabam,  cum  ejfet  Seiut  heres con 

nem  vidclicet  ncgotiorum  geftorum  gc-  uenero fimihter  &  exegero,mox tu  ratum ha^ 

ftori  dandam  j  .on  ncgoria  alicuius  ab  ini-  btiU ,  ejfe  mihtaduerfut  te,  &  tibi  mutuam  ne» 

tio  fuennr ,  an  ^  cro  ex  poft  fafto  eius  cf-  gotiorumgeflorum  adionem:  atquin  alienum ' 

fe6b  fint.  negotiumgesiitm  esi  ?  Sid  ratihabiiio  hoc  con- 

N  Hinc  igitur  quiftio  fuboritur  longe  ciljat,i]uares  eficit,rttuimnegotiumgeflum 

intricatiflima,annelud  quodnomineab  videatur  & a te hereditas pettpofiit.  Hic  ex 

icnris  gcftum  fucrit ,  poftca  ratum  habu-  ratihabinoc  ncgorij  gcfti  datur  adrio  nc- 

cric,compct.it  a<Stio  mandatian  vcxo  nc-  gotiorum  geftorum. 
gociorumgeftorumadrio.'*  i.  lnl.9.mfineff.eod.tit.dcn\io'\^  'inc\i\- 

Ec  quod  non  compccac  adio  ncgorio-  cat  Scruola  Idhis ,  videhcct  cx  rarihabi- 

rum  gcftorum,(cd  mand.iri,  diccndum vi  tione Scapprobationc ncgorij,quantum- 

deturperccxaimin/.tfc.j7!</fr<rf./«r.inqua  uismalcgcfti.compcccrc  aftiohcm  nc- 

Vlpianus:  Seniper  qut  non  prohtber  profein  goriorum  gcftorum  ipfi  gcftori. 
teruenire ,  mandate  intcUtgttur :  ftd ttfiquis     j.Idem  conHrmac  Ljf.ff.mandatLln  qua 
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Db  N£«oTns  Gest 
Ccirus :  Siiiy  inquit,  qui  negotU  fideiujfo' 
rugCTtUt, itjfoluir  ftipuiattrivr  reumfide- 
iufiiremque  lil/eraret,  tdqut  vttliterfatt,  ne 
gotiorum  gefiorum  aclione  fideiuforem  ba- 
bet  oiltgdtum  ,  nec  refert  ratum  kabutt 
necne. 

Cxterum  hi  tcxtus  fic  conciliori  dc  • 
bent  atque  in  concordiam  rcdigi ,  vt  ex 
ranhabitione  nalcatur  adio  mandati,  li 
meuni  ncgotium  ,  mea  contemplatio- 
ne.fticric  gellum,  adkio  vero  ncgotiorum 
gcftorum  cuncquando vcl  mcum  nego- 
tium  geftum  non  eft  meo  nommcverno 
meum  ncgouum  gcftum  eft  mco  nomi- 
nc:  idcoautem.linonfiiit  negouumra- 
tum  iiahcnus,  quamuis  cius  contempla- 
none  fit  geftum ,  non  potclt  haberc  vim 
mandati  ratilubino ,  quu  neccire  eft,  vt 
ratilubino  prius  faciat  negotium  cius , 
qui  ratum  habec.quam  vt  mandato  qqui- 
par.u:i  pollit,quando  ncmo  crcditur  ma- 
daturus  ahcmvtahcnanegotia  ccrcrct, 
quodncque  hunc  fadurum  fuille  ex  co 
clarc  conftet ,  quod  ncgotlum  non  fuuin 
idco  voluit  habcrc  ratum  vt  faccrct  fuu. 
Non  potcft  autcm  vnacademquc  ratiha- 
bitio  fimul  faccrc,  vt  &:  negotium ,  quod 
ratum  habeo,  fiat  meum  6c  ex  meo  man- 
dato  gcftum  videatur.  In  i)s  enim ,  qujc 
ordinem  ficiendi  requirunt  &  i  volunia- 
te  hominis  pcndent.non  poirunt  duae  rcs 
diuerfx  fien  vno  eodemq;  aclu,at  ncque 
per  fidioncm  induci  Anton.Fabct  in  Ra- 
ttoital.add.L6.§.io.dencgot.geil. 

Quanquam  Hubcnus  Giphanius  cx- 
iftimct,  iiAionem  ncgotiorum  geftorum 
&  adioncm  mandau  hoccafu  concurre- 
xc&vttamquc  adioncm  cx  rauhabitio- 
nc  compcterc  arg.Li.ff.dt  exceptjrettudtcat. 
vbi  fcnbit  Vlpuinus  :  De  eadem  re  agere 
videri  &  qut  non  eddem  aliione  agat .  quaab 
uutto  a gebat.  Std&fialta  experta  tur  de  ea- 
domtainen  re:  vtputafiquu  mandatt  aclu- 
rut,  cum  et  aduerftriut  ludicio  fitiendt  cau/a 
promififet  proptereandtmremagat  negotto- 
runtgeUorum  aiiionc 


is  THtsis  VI. 

Scd  poftcrioi  hxc  fcntcntii  vix  fufti- 
ncri  poteft:liquidem,vtcx  pr»,Jiclis  con- 
(Ut,a<iio  negoiiorum  gcftorumdatiir, 
qnando  nullum  domini ,  cuius  ncgotia 
gcruntur  mandatum  intcrccfTu:  mandati 
vcro  tunc  demum  cu  raandatum  dommi 
intcrucnit:  hcri  promde  non  potcft,vtcx 
e.odcm  cauladu^c  ifta:adiones,ncgorio- 
rum,inquam,&  mandati  copetant.  Neq; 
in  adduda  /1  j.cx  eadem  ciula  adioncs  ha: 
promanare  &  concurrere ,  fed  dc  eadcm 
duntaxat  rc  inftitui  poltc  dicunturj  ita  vi- 
dchcet,vt  |j  prius  dc  aho  ahquo  negotio 
gefto  adum  fuerit  mandari ,  fed  maiuia- 
tum  probari  non  potucnc,cunc,ckficien- 
tc  hac  adionc  maiidari,  poflic  ncgt^ioru 
geftorum  adione  (quom  dan  diximus  cu 
(me  mandato  olicnum  negorium  aJmi- 
niftrandum  fufcipitur)agi. 

lohanncs  Robcrtus  i.fent.6.  textus^u- 
praaddudos,ad  fpeciem  contranos  ita 
concordarc  nititur ,  vt  difcrimcn  conlb- 
tuatintcrcos ,  quifme  mandato  ahcums 
negotium  geircnnt :  vc  fiquidem  qui  gel- 
lcnt,falfus  ^:urator  fuent.hoc  cft,  quali 
a  domino  rogatus    mondatum  habcns, 
negotio  fc  aiicuius  imnufcuencratihobi- 
tione  fubfecuta,  mandati  orucur  hinc  in- 
dcadio,lecusfi  affcdione  Ibla  addudus 
&  officio  ad  abfeiuis  ncgotia  accclkric , 
nequid  ilhpcflrct,  non  autcm  quafiab 
eo  rogatus  mandatumuc  iubcns :  tunc  e- 
nim  etiamfi  ratihabitio  fubfecuta  fit,  non 
alia,quam  negoriorum  gcftoru  adio  da- 
bitur  arg.Li.^.lMt  aaione.ff.de  neg.gtft.^xxo- 
reenim  calu  conftat,  vtriulqvconfenlum 
ficconiungi.quafi  cx  mandato  vtcrqi  ob- 
hgari  voluerit,cum  mandatum  prarcefTif- 
fct.  Namfolfus  procutator,cum  fibiid 
ncgotij  mandatum  fuille  profitctur,  iam 
abiniuo  confenurc  mtclligitur,  vt  perin- 
de,ac  fi  m;mdatura  fuilfet ,  teneatur,  fiue 
dominus  rcm  ratam  habiturum  cauerir, 
fiuc  non  caucrit.quia  nulU  cicxccptiOjp- 
cur.uoria  lit  obicda  arg.l  tnter  qu9s.i.alte- 
no.ffMdamtt.tnfe(.UL  exigere  Cde  procur. 
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Ijide  fubleciitaratihabiriojcum  retrorra- 
luturad  idtempus,quo  cocptum  eftab 
eonomine  procuratoris  ceri ,  iam  adij- 
cituraltcrius  confcnfiis,  ncquc  nonian- 
tum  interprctanonc  lcgis/ed&vereini- 
lurmandati  contradus  vtnufq,  confen- 
fu :  itaque  non  mirum,fi  tum  mandati  o- 
riatur  aibo  4rg.LMMdafiiiff.de  neg.geft.  & 
L^.^.oUigario.ff.deProcur.A]s\id,fioffidw:n 
abfcnti  prxftare  volcns  eius  ncgocium 
i;cin.To:  nam  quamuis  ratihabitio  iubfe- 
€^uatur ,  non  mteruenit  tamen  eius ,  qui 
geffitjconfenfus.quo  is  quaftribi  manda- 
tum  fiiiflct ,  obhgari  voluerit ,  nec  cius  a- 
mmi  le  ellc  profclfus  eft ,  vt  quall  Procu- 
rator  gercrct.  Itaque  cum  ex  ne^otio 
tantum  gcfto  non  vtriufque  contenfu 
obhgetur,  pcr  confcquenscxquaficon- 
tradlu  non  aha  tunc,  quam  ncgotiorum 
geftorum  orituradio  arg.Lahvno  C.de  neg. 
gejt.&^.i.lnfi.  de  obbg.quaexquafi  contr.d . 
L  niandaHi. 

Ncc  obftat  Vlpiani  refponfum  in  d. 
Ifi  pupiUi.  idem  ait ,  in  cuius  (pecie  , 
quafi  mandatum  fuilfct,  ahcna  negotia 
g^clTi ,  &  tamen  ncgotiorum  tantum  ge- 
ftorumnonmandaiiaCtiodatur,  fcdhoc 
idco,quod  crrore  crcderem  mihi  man- 
datum  elle,  cum  is  error  conlenlui  con- 
trarius  fit,  indicctquc  lays.mc  cius  animi 
fuillc  ,  vt  ex  mandato  obhgari  vellcm. 
Icaque  non  mirum ,  fi  cius  quod  manda- 
tum  mihi  credidillcm  ,  nulla  habcatur 
ratio  quoad  copulandum  mandati  con- 
tradlum  argum.  Lfi  per  errorem.ff.  deiurif. 
omn.  lud.  L  Kihil  confenfiti.  ff.  de  reg.  iur.  Lz. 
ff.de  iud. . 

SikC:-  Agit  porro  negotiorum  geftbr  con- 
traria  negotionim  geftorum  adionc  ad 
fibi  reftituendum  ac  prxftandum  quic- 
quid  occafionC- ncgotij  gcfti  fibi  abeft,. 
autabRinirum  cftjid quodvtilirariscau- 
fareceptum  elTe  Iuftinianu^  (cribit,quia 
ncmoabfentiumnegoriacuraturus  ellct, 
fi  de  eo  quod  quis  impendit  nuUam  habi- 
turuscUcta^oncm  $.LZ.<ile^//f.  qua  ex 
^iafiiontra^u. 


►  ISPVTATIOKIS  X 

Is  fane  qui  domino  prohibcntc  fm  po- 
rius  lucncaulaautdepra:dandianimonc- 
goriagelTerit,  non  habet  de  impenfis  re- 
cuperandis  a(Jlioncm  negoriorum  gcfto- 
rum,quod  apene  cautum  cft  a  luftiniano 
in  Lfin.C.de  Negot.geft. 

Sedquid  fi  in  rc  communi  vnus  domi- 
norum  prohibuiiadminiftrarionem,  al- 
tcr  vcro  prohibnit,  annc  is  qui  non  prohi 
buit  adione  negariorum  geftorum 
impenfis  tcneatur.^^quatritur. 

Etquod  aducrfus  hunc,quigcri  non 
prohibuit ,  detur  adio  negotiorum  ge- 
ftotum ,probat  /. J.$ .fin.ff.de  nego t. gtH.  In 
qua  ita  fcnbitur :  lulianut  lib.f.traitat.  Si  tx 
duob./ocp  alter  meprohibueritadminifirarej 
alter  non,  an  adtierfiu  eum  qui  non  prohibuit 
habeam  negotiorum  gefiorum  ailionem,  nto  • 
uetur  eo  quod  fi  data  fuerit ,  aduufus  eum 
aQioneceffumerit  &eumpertingi  quivttuit^ 
fed  &iUud  effe  iniquum,  eum,  fi  mutuampt- 
cuniam  alttri  tx  focijs ,  prohihinte  focto  dtdtf- 
fem,vtique  eum  obligatem ,  &  puto  ftcundum 
lulianum  debere  dici  ,fupereffe  contra  eum , 
qui  non  probibutt  negotforum  geftorum  aHif 
ntnt\ita  tamenvtis,  qutprohibuit  ex  nulla 
parte,  neqne  perfoctum ,  nequeper  ipfum  a- 
iiquid  daMBt  fintiat  . 

In  hac  fpccie  cum  ad  duos  (bcios  ne- 
gorium  pcrrincret,  vno  prohibentc,al- 
teronon  prohibcnte,  Tmus  negotium 
geffit :  crgo  is^qui  non  pro]ubuit,mcnto  • 
ncgotiorumgcrtorum  Tirio  tcnetur,ncc 
debet  hbcran  fodlo  aiicno,idcft  co,quod 
(bcius  prohibmt  ne  Tuius  gcrcrct ;  quo- 
niam  huiufmodi  fado  ,id  cft  prolubirio- 
nelbcijnon  (arisfit  Tuio  Crcditon  ncc 
dici  potcft,  Tirium  conienfide ,  ac  volu- 
iflc  vnum  liberari,  cuquod  altcr  prohi- 
buu  gerere.  Pacius  L.antin.  q.^S'  E>atur 
proindc  aducrfijs  eum ,  qui  non  prohi- 
Duit  ,  ncgoriorum  gcftorum  adho  , 
quemadmodum  fi  cius  fbUus  negotia 
gcfta  cllent,  fed  pro  parte  duntaxat,  id 
cft,itatamen,vtncque  conucniatur  pro 
parte  Ibcij ,  qui  proiubuit ,  ucque  nirfus . 
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is  quiprohibiiic  ndla  ex  parte ,  fioe  per  to.  Cui  atiftipalacar  Vlpianas  in  Lifrm. 

fi>ciam  fiue  per  le  ipfum  aliquid  damni  ff.de CMbmMttr.  ft  iN;gMMMi,iiiqaam» 

fentire ponTu  AntonlFabetinMktn^iXl.  fMeret ,  dgtnio  videlieet,vtl4iid  rMtioiu dlf. 

§.jfiaj[^ JN/j«r.^«fl.  MtXMdo  que  aUqtudei  extorqutdT  L  4  f.de  pe- 

tit.beredl2f,^.peH.ff.maiuUt.L^tn.ff.Mi  ex- 

HES0iyTl6   TBESIS  lifc  Aac non ftoeccc acdpiendo aiiquid 

FMm*  ab  co ,  cui  ncgotiiim  &oeie  mtnabacoc» 

vtfircus  maluir ,  aliquo  dato,  fefe  rc- 

'pOi^aamezpofinmieftquicumfiio,  dimerc  a  caiumntjs  ,  quam  maliuoia 

X  cnmalieimiionuicpolfauace&agerc  licc  dincxad>Z^MKfr./dp  CMtaMMMri- 

coribus:  quac  autemratio  fit  continua-  Sancqui  fiiper  caufa  dubia  tranfigir, 

cionis  &  connexionis  tituli  huius  de  ca-  acque  vt  a  lite  defifteraruoquc  iurc  ce- 

InnMaBacoribiMaimpcgcedence  dculode  denc  pecnniam  ab  adaecfiario  accepic , 
negotijs  geitisnonmiuriaquxrirur/Vi'*'  caliimniari  non  dicitur}  id  quod  YIpiaF> 

.fjgnir crinm  ifl-t  /tnn i|ihi| «pifqnMff*  nus  expredc  fiiribir  in  d.l.t,^.fin.ff.de  CM- 

babere  commune.  lnmn.  nam  cradari  poreil,  li  adueriarius 

Vdalricas  Zailus  ,  pneftHuiffimas  non  per  calumniam  ccaniigcndi  animo 

•  lniicii^NxjsICcns*liiBicncioiiemoon>  accepic,ancoafficucio«d&^&pacoce(^ 

nezionis  cradit,qaodcaminrir.drNir;ffr.  iare,ficut  hoc  quoq;  ludiciummeq;  enim 

gtUii  a£him  fuent  de  ijs  negotijs,  quac  traniadionibus  eft  inrerdiiftamylcdioc- 

bona  hdc  geruucur,  ideo  in  citulo  (equcn  didis  concuilionibus. 

tidc  Calamntfltocibas ,  dehis  agendom  Nihil  pnncvca  jntereft»  caiifit  ddilis 

jfueric,  qui  exnequitia  iniudicionego-  ficanne  ccimiiialis,in  quaquis  vcalccri 

ciam4dr(:ft>conrroucriuunfiiciuaLln/tf-  negotium  foceret,  vcl  non  ficcrct,  pedi- 

rstitLde  Calaamistsr,  .niamaccepic. /./.^./.^/ir.  Hocaucemin* 

^lacobas  Ciriadnsiddcco  poTt  ncgo-  «dicnutt  iionfi>lnmtn|iccaniacifs  canfis» 

tiocum  geltionem  a  Compilatoribus  ia-  ' icd SeaHpuhllca friniina-pcciingcePom* 

ris  fiibicdtum  fiiiilc  titulum  dc  Calnmni-  ponius  (cribit. 

acoribuscxi(timacqma&is,q^icalunia-  £c  is  quidcm,  qui  in  Ciuili  iudicioca-i^i(^ 

tor ,  negocium  alceri  (acere  vel  non  (ace-  '  lumniacus  fueric.a£rione ,  cenecur  in 

cc  didrar,  idcirco  ad  explicandam  ifbun  Anm  *  qaaciiicca,-aiiiumi  cft  quadrapli, 

negorij  ambiguitatcm  ,  poft  cradlacum  poftmnum  fimpli.  Sicaurem  inrraan- 

denegocijsgeiiisabfoIucumdCGaiumnia  numcdquadrupli,  vtquadruplumnon 

coribus  ai^um  hiiHc.  mcra  lic  pczna,(ed  in  ie  quoq;  rcipcriccu 

'Scdnoncfl^nodqais  nnilcum  hbo-  lioncmcomincacZ^/iurir. 

ret  in  reddenda  connenonis  ritulonun  Poftannumvero  iddrcoinfimplum 

in  Pande«5bis  rationc ,  cum  conftcr  ccr-  compcnr&rci  diinraxat  perlecurionem 

tam&  accuratam  metliodum  non  fuif-  contmcc,  quuaCtionesprscorizpoBn»- 

ic^compilaiacibiisxnittccoblccuaiam,  lcs>anrnnGDe,quatenusponiaIesfimc, 

vc^a  quoqoe  diAnm  fint  in  dilfmj*  ccmpocales  liinc  8c  aiuio  'cecroinancur 

■^t^2.  rit,lnB.de  perptL^tWf»  Wiy.  WSitAtwi 

litA       -CALVMNIATOR  didrur  qui  hfior.raptor. 

■pecuniam,  vc  alicui  negorium  faccrec,  Quin^tiam  intecihiiircitca^ordinem^iitjfc 

veInonfaceret,accepic  PauLi.ySnMar./.  pumtur  Calumniacor  poena  arbitraria 

«ijr-r_.L_-  ^  fmstuL  d§  MkmiMmti  u»  Vlpianus  lihro  quano  Opinion,lcri- 
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bit ,  Stde^,  fw /«Mf«fx fitknfiA^tciftri-'  •  Conftantinus  Impenior in  L17.  C.de  }<g- 

tnma  ulicutu$,  qnod  'fiea  pnbjiumran  eff,  m,Siquii  inqui'  ns  ,  m  meuttkm  fuerit 

fKUHtMH  aittpim^u ,  tum  ej  de  re  nttn  pftrimmMmiif^tKjarmKiuAittjaedamM- 

gHtitSm  fimit  \  tdqmetituin  emtr-  mymanmmmtfAmfinkMa^am^ml 

um  ifl /fiamdm»  UiSi  fmmm ,  ^mi  wumkm&i»  fiint  f^ir  pctnd  d^nmmmHt 

de  his  qtii  prunum  vt  negetmm  fat  erenr ,  vna  wftriptiont  cmpnlHnit ,  quo fdcies.qus 

Mtncn  fMttem  acteptge  dtcettntar  ,  re  sdfimilttMdtnempiiklnrnudituteiitctUliufi^ 

Jfiami  ntkem,  &€i,quiii  emmtfit ,  prt  gnrMtthtmmmmmtilitmi 

m§dtdtiiai  fimm  intgeel.ftmib»fl.lm  Infiipc  a  t  witm  ijuoque in iadnin 

tilftl  c\m ordiucm  <,iari adiierius  eum,  qiri in- 

Atquc  huc  rj-  cdLit  /.  i.  f  'id  s  c.  Tar-  publico  mdicia  dV  prauancatus ,  euin- 

filL  vbt  Paulus :  &  mprtuutu  cr  mtX'  cir  L  fitmthm.  ffAtCtimmiimm*  qwta» 

trmrdamrft^  trimimkm  §mmr  tatMmm^  Cdtmc  inquaclraphmi  ttfftm  ad  hmtir 

tatttM  tldimm  ff§  ^fttHmm  aimifi  fb-  delicet ,  vt  res  extorta  pec  calumni.im 


dhmtur.  refticuanic,pr«teiea  cripli  p<£na  Ibiua- 

Huic  cuni  ajHid  Paulum  rirj.  iil>.t.  rt-  tuc 

tept.fimtm.  lepxut.  Ecin  prinacis&ii»  SnBlaaaniem  ^gelleinids»  CalnrIlfi>K- 

|fublid»indid}S  omnes  cafumnion  ct-  mntatoresinpid>lids  iudidft,  viin^ri- 

m  ordinem  pro  qualitate  admiffi  ple-  ptionis  ,  in  crimcn  :A  pocnam  talionis 

finncur.  lacobus  Cuiaduspro  m  piMt-  ccncbancur  ;  Quift^uucumtn  tntendu,n»n 

4ir  iaJk^  ibi  Imndum  pucar  » tmrtt.  in^muim  ftr»  imtitit  Sumim  mminf 

trdintartfs criamma,tpotum\  in  pubhcis  di,cumc*lutmmmmairm£lUm  ftfim fi^ 

iudicijs calum nia  iurecrdinario  :d  ctne-  mibtuio  fupp'icf ,  inqinunt  Impp.  Diui 

ge  flenum vindicacur  Li.^.i.ff.ad sc.lur-  Honoc.&  ThcodoC led  dc lubicrtp<:icne 

vbi  ModefUnns:  Oimmttmi  t^falfk  inctinKn  agecur.iiifiBkM||tau.«/{/^jir.^y^ 

trimins  imtndtre :  praudruMri,  verd  crimtim  thtfi  f . 

4^fctnderc:TergiuerlurimYniuerfumabaccu-  Denique  arbinrarb  qncqne  pacna ,  IaGm 

fittitnt  dtftfiert  cMmnutttribm  ften»  It^e  cpix  vt  alioi  dicccur ,  ad  morcem  vique , 

IfMMM  irrtgntm.  pro  qualicare  &  acrocicace  deKdi  exai^r 

Eius  tfu  iii  publicoiiMltdo  calumiiia>  rari  poceft ,  hoc  delidcun  cocececnr..  Et 

tuscrat,  ohm  cxL. Remni.i  hxc  pccna  infupcrcalumniarin  puWico  iudicioda- 

CI.XC,  vc  irons  calumniacons  r.oiaicrur  mnatumperpetua  lc<^ttuurmiaiiua 

oquc  liccra  C.vcl  K.  inurerccui  :  vnde  delmqui  n9t.'mfim* 

taiaaaumn  opponicur  witim^a  fhmin  Cum  porco  hadteimMliqnociesnieii* 

ficcnim  Papinianus  fcribic  in  b3.ff.de te'  tio  fada  iit  a£tionis  ordinariar  &  cxtraT 

flib.  Qu^fitum  fcia  /tn  m  pullicu  iudtciuca-  ordinarix,  rcftat  vtdecriminibus  ordi-- 

lumni*  ddHituit  tcjLmonium  ludtuo  puilici  narijs  Hc  cxtraordinanjs  nonmlul  lubijr 

fefbAmftfimtfidnequel^eRtaminfrf  damns.  Erqnidem  pnUacaiudida  ofir 

h  itmur,  &lMUnlex  dtvi&rtfttiaiimam  dinariarlegemi  Mcnam,  formulamha» 

& puuLntus  tos  homnies  tesbmoniumiicere  bent  certam ,  vcluti  Maieftatis.proditio* 

ma  ytiiutunt :  veruntamen  quod  i:gihm  o-  niSTcpccundarum ,  pccuiacus ,  ambitus» 

atiffim  tS  wm  maiititm  re^gmt  imlieam  adttttcrij.ftupri,honuddij  venefidj ,  parw 

lium  ,  ad  qnorum  tffictuni  ptrmit  tius  riri.-iijj  frif*!^^  at^iKMy*,  r*lijhfitffl||^, 

^ftoque  tofitmonif  fidem  quod  J  X  r  £  vis,&:c. 

SRONTIS  komt  dtxent^pendere.  Extraor diiuria  vcro  ctimina  dicun- 

Carrfnimfhtnc  1«  Rcmniim  laflBliB  nir,qti«e  kgein.qjiidcm.liidMBQUcrcani( 

ledi 
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poenam  &  fbnnulam  certam  non  ha- 
beoc. 

Hodie  omnia  crimina^  cflc  cxtraor- 
«linana,  omneic],  panns arbitrarias  allc- 
nt  Cuiacius  j.  ol^eruM.^j-.dc  «d  tit.  j.  hb.i. 
r4itft*r.f<nttnt.  Pdult.  liro  quo  flicit  L  llo- 
du.  ti.ff.  (U  pocnu.  Hodielittt  tiquiextra  of- 
dmtmitcrimint  cognofntqium  vttltftuttn- 
tum  ftrtt,vti grMtortm,rtiUutortm  jitd  ta 
mtn  vt  m  vtrotfut  mode  ratwntm  nonexce- 

dM. 

Sed  rcdc  ad  Hoc  rcfpondcc  Boccrus 
uf.s.dtfamofis  bbellit.cx  vcrbB  iniculibus 
legis  facis  conftarc ,  ICtum  loqui  non  m 
^enete  de  quouis  crimine,  icdfbluniia 
(pecie  dc  cnmine  cxtraordmario ,  vr  m 
hoc  iudicaims  rebgioiii  rclinquaciir,  qu^ 
vclit  icntcntiam  ferce  vel  gramorcm,  vcl 
lcuiorenr, 
Non  aduerlacur  L0rd9.ff,de  puUiciudic. 


quz  hoc  fblum  probac ,  quod  iudidapu- 
blica  rationc  ordmis  ca  cxercendi  extra- 
orduunarmr,  non  ctum  ratione  pariuf, 
quamadhuc  ccnam  &  a  birrarumoflc, 
cadem  lcxdemonftr.u.  Nihilqiioquead 
rem  facit  /pj.  7.  $.  fitul.  ff.  ttdL  lnL  rtpe- 
tund.  in  qua  aHcritur  exlcgerepctunda- 
runi  hodic  extra  ordmcm  puniri;  adeo- 
quc  delidkum  iftud  extraordmarium  ef- 
fc :  nam  inde  non  kquitur  omnia  dehdla 
publica  elll'  extraordinaria ,  &  cxtraordi- 
narias  acquc  arbiriarias  habcre  pocnas. 
Qujnimo,  cumdt  hoccriminein  fpccic 
moneac  iCcus ,  i^uod  cxtraordinarium 
fic ,  dicendura  cft ,  rchqua  crimina  non 
eile  cxcraordinaria. 

Idcm  plane  rclpondendum  eft  ad  Lfn. 
ff.ad L  Fdl/iam.  Namfi  lihus  delidipcrna 
cftcxcraordinaria,  non  camen  protcnus 
idem  de  cxccris  dicendum. 
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Efticudonem  in  incegrum 
cfleremediiiin  excnocdi» 
narium  claris  acq>  peripi- 
cuisvcrbis  rcllatur  Vlpia- 
nasmLln  caujk  i6.princ.  de 
inteffum  mmmb.  dum  in  haec  verbaicribic :  In  cm- 
ft  nm»»  /•f^finWfM  mmm  Im.ftrfiitmimmfim 
iium  ex-  dlia  aSitfe^tt  tmpeteredtrd  in  integrum 
tr/wdind  rtftitutionenr.nam fi cenmtmiauxiUo  &  me- 
ruMf  r»iuremMmt»fit^HMbettitribuextr4- 


Idemqoe  haiitiSUbire^colIigicur  ex 

rcfcripto  Alcxandri  Imperatorisinil/.C 
demMttff.rtfttt.mitior.  vbi  ncgat  Impera- 
Cor,cefticucioncni  in  mccgiuin,qua:  alias 
minoribusi  ccanie  bplis^  tcibiiitiir, 
'  peccreinnecpakm,  neccacice  qucrelc 
inofficiofi  f eflamcnti  renunciatum  fit. 
Hls  adilipulancur  I  m  p  cracor.  Valeria^ 
'.  mUCMemsin Li.c.fiaiuerfiie&mS' 
jmn,  ^io  in  loco  refticucionem  in  ince- 
grum  pcr  ordinarium  ccmediumcxdlfr* 
.  diaperte  rcfcribunt. 

Acque  huius^cneris  ceftimonia>in  iu- 
'  cc  legemibjB8>  infiniwmtirnmc:quibus 
&iacio  iucispcrjnqiaiBffiagiividetiir» 
quod  ncmpc  ccntraiuscopefat,eo  quod 
iurccommuni  damnacum  exiuibacaufa 
!  libetat*caque  reicindtc,  quxiucecorau- 


44uerfiUbert.L2.& ^-CJn^.eMufrefiitM 
'.  klt^4itnefinectjf4ri4, 

Nec  obftat  quod  contcat  hanc  com*' 

munemDo^loris  (cntentiam  Vdalricus 
Zafius  hh.  i.firrg.  reft>onfcAp.  20  num.  7.  & 
.  I.  diipucans ,  obiiac,  quod  cum  lus  com- 
.niunefitars^qai&b«u,&inintegrum 
rcfticuciones  exzquicatedennirilDMMi; 
ff.de  in  mtegr.  refiit.li.ff.  de  minor.  imo  fint 
iuftillimx  Li.ff.exqmb.eaufmm9r.idcoixir 
iCoHetabnis  fitabMfiHasdicece,inime* 
:  gnunTflBairionis.  temcdia  elle  iuricS- 
municononria. 

Hoc,  inquam.non  oT^^ftat;  namattcn- 
dedum  eft,  vc  rede  cciam  AncFabcr  mo- 
netm'Feitimdsmllj.idi'zfMminte£r.refi. 
Reftiniciones  in  intcgru  omnes  eile  cd* 
traius  fummum  &ftridu,  fed  non  cotra 
ius  fimplicicer :  ius,quidem  noftcunicx 
cquiuce  potiffinum  teftimatur  IL  iL  C  it 
kul.  Sc,  vc  dichim  eft ,  tus  noftmm  eftars 
.atqui&boni/./.§.i.j^</ri«/?.  ^/m,quod 
licet  ab  ;rquitatc  (cparari  nuUa  rationc 
qucat,adeoque  ui  chcli  femper  fit  xquuj 
infaypotheutamen  iniquum  quadoque 
euadk»proutaIibi  proIixiusdocui.'verbi 
ciulaarquum  cftpad.:  fcruari  Li.f.depail. 
Li.ff.de  C0nSit.pecuttid,  eciam  ea,  m  quibus 
aliqubindidi  imbedllicace  bpfiis ,  laefiis 
eftitenimaduerfiis  minocem  a>;.annis 
Aaaaa 


J 
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tdb  (crmri  pada  «quum  non  cft  /.  i.  f.dt  re  vi«fetur  rextus  in  c.7.rtcept.ft«tm.VM& 

nunor  pcoinde  quod  ius  hvuufmodi  lUi^i-  bb.  t.  vbi  imej^  rcftinnia  sracfte^ 

nctpa&a,UluddurumeiUiniquum,ngi'  AioiiailikiSui  «anpniverbaindcfinw^ 

'   Aimichcama^^  cioiiepropdeiiiiicaccipwncfak^ 

mum  &duriiin  iu»  leftillldoininfegFu  Accedicprxrcrcatextus  in pr.U6.ff.ii 

coDcedit«r.  wwmA.vbilCtus  Vlpun.  In  «4if/4e,inqaity 

^  Quanqaam  noa  ignorcm  Vdairia  Za-  (offUtmittiih»cvtrfiibftur»nMm ftrtfAldA- 

rijopinionemcuinc&niunilcncfdapd.  4tt»/Q|6r/iMy|»m:  <^ 

iga.c6ciiian  ^  quibu(<iaito,^refticttdoncs  relatiua  at^e  m  inc^cnni  refliaidonlx 

in inrcgrri  fiin  iuri  comuni  cotr.iric.tjua-  minonbus  comperenrem,  refpician^^ 

icnus  gcib,  qux  eo  mre  fubliftut,rcian-  qvucur  mdc,  quod  &  ipla  iit  a£tio. 

^incfciii(innSi,exiuxeaatefBcommu-  l(iemqidereftic^cion&excu^4%d<>' 

mfinc  induaae ,  quiapnetoris  ediOis in.  lo  moto  c6pecentc,  peripttAeiflaailfci» 

«cntjcfonr.quaeiuriscommunispattem  l-f-^.iff-dedoUftu^^t  \h\prxvhr\  (f)u<&h> 

fxciunt:  atquc  itapoft  alios  OsMraUus  in^tr^hfaddeffidiCtntur/tdehurtbmnUm 

Hacitaque  Zafi|  bbiedkMierdblucu  .  t»^^^  '  ^ ,'' "  "■.  i>//^:^r^. 

reUnquinacr  cefticudonct  i&  inte|pum  .  Tcnim  n.  vcro  magil  artiiftc  ifpmicf 

iuri comuni  rcdle dici  contrarias&con-  Donelli  &ahorum ,  tcftitutionein  intc- 

.  fequciucr  cilc  reracdia.  iuris  cxtrsiordi-  ^rufft  non  pcr  modun i  &  viam  adionis,. 

nana,quzalicccnon  compctam,quam  fi  'cd  per  iinplbikadbnfoifidi  iudids jppo» ' 

ordinanadeficiam.  niftacufi^idiiiadeoqiproptkead^ioncnd^ 

Hr.  B.      Hxcpotroininrcgrumrcftirurio.qua  cflc,ineoIcilicerli^nincaru,q\ioac1ioi** 

gHpmtM  oftcndunusexrraoidin.iriura  cllercrac-  dicitur  pcriequendi  iniudicioi.|>ribidc--' 

ffl^-  diuin,  rcde  detinuur  quod  litrcdmtc-  betur.QmtfeitlpntiaAutoiictianoftrar 

dmi  in  giandsrdvdcaiifieaAio^ificaijni-tod-  arridec&A6<ipdti(fimil1iihdamento^ 

MflS^£«^  deni' verbi»  eam  defiiiic  lCtus  fiwln^  i.  cicnc,^aaio  in  iudicio  excrceatur  coram» 

recept.feHteitr.7.  iudice  pedanco.no  in  iiira  cora  itiagiftr*- 

Vi^i&Zi^a\.\MredmttffaMUrttVilcMtftt  t^i.ulnjt.de4t£i.L}i.ffJeobUg.&a&.Kc^- 

quiahice&dnseftiniwiemimreilini^  tuaoautemintntegnmindexcrcetufiiii 

nouis,vtrem nobiscercivdiustvelqui-  iudido,(cd iniure:id  quod cxinde coIHgi 

libetajiamcauiamredinregrLr,  .uqucin  tuf ,  quodprxrorinedidlodeui  inregriit 

integrum&palbnum  ibituHi  pcr  omnu  rcfticuuonibus  non  polliccatur  fc  ludi- 

.  reponac,proutbaacoblcufceoiligicurcx  ctumvcriadicCmdatucu,  (cdicaniniad-: 

lcgibu&aoAntcHDediacis£j;^5.jrAr«-'  uecfiinim£jLf.Aj^4irMiiMr.firfifSuemii;^ 

j  fiis.mint^.L2^.^.4^ff.d$timmJi7lff['.de  tumLi.ff.derenitut.  Hincitaquefequitur" 

Sieg.Iitr.Sc nomen ipium  fatis  indicat  rL-llkturionc  in  integcom  groDtiC;  i 

0^,2;:^       Cxterum  vcnim  rcftitutio  in  intc-gru  ncmdianonpolle.  '   ' '"' 

Mn  refti'  propneloqucdolic  aAio  contrpiierittm  i.  Acoedkquod^aifio,  propi 

ii f^  cAf Adionem  eflc  ftatuitCuiac£&  i.te-  pca, rtt fiidttm ipfiusradoris  &ius fiiuny 

eep/./entent.Pauk  c.7.  vbi aic ; integri  refti-  peffequenris :  reftirutio  vero  in  intcgrii. 

cuQonemeileadxoncmrcfticatoriamh-  Ut^kdhim-ma^iftrar'&prxrons.pr2t'o& 

' . , iiereicillbna,ciuiqifenccnciqfimdame-  CflimtetfMacMintegrumjidquoacIare' 

' .  tliicSfticuic  in  eo,  qr  &  cognino  prarcoria  figoificat  ti.fMi^iii^9^lk:^e3moK^ 
f^lJ^cmsYcrhovenml.s/ff-deoblig in  mregnmireftitutione^apractorcpro* 

Qji^0£;iai6acm£r2cercacdficmar  inittiiucur.£cinA/*M(AlttaicPjuiliu:N«<> 
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fnorHtturtxclMfm tjft ,  qum frAttrmmtt-  clle ab in  intcgnim  rcfbtudone.  Sed de 

grumrtpontrt poUtcttnr.  dil£:rcnnarclanclencis  &  rc/cillunj  rc- 

. .  ^  .  « medii  alibi  plunbus  dillertu,qu:c  huc  re- 

SOLVriO   CONTRARlORVtL  fc,„^^,ru,i  ^ 

HVic  (enccuciz  iiibii  detrahuncquq  liiwd  non  impedic ,  quod  Cuiacius  .lit 

in  conrrariura  adduda  fucnini,  adhonis  vcrbo  connncn  enam  cognino- 

QupdenirapriraocxlenccmusPauli  ncmprqtorum  qua  iubuenicur  minon- 

adduacur,  ad  id  dupiex  eft  relpofio:  nam  bus;  nam  hoc  cocedo  fi  vcrbum  adhoms 

prinu:lcntcti^Pauiin6iijitauthcncicq,  largeiSc  improprielumitur.vnin  d.U^.f. 

ncc  iuns  aucoritacem  obtmait,vti  notil-  de obltg.& nd  fi  propric ,  pro iurc  pcr- 

(imum cll&aiib) ^folixiusdcmonftraui.  (equendim iudicioquod noDis debetur, 

Secunda:,RcacXguinarius  6aro,quem  Inliiper  non  adueriatur.qu^  tcrrio  lo- 

Autor  noftci  lequicur ,  relpondcc  m  vo-  co  adducebatur,      pr.ff.  dt  mmor.  nam, 

cub  aclionis  a:qmuocationem  iatere  at-  pr.Tterquam,quod  verbu  adkionis  quan- 

qut uiioco  Pauh  addudo  non,  vtahbi,  doqueitalargcaccipiatur,vtcaquoq;fiib 

ius  pcrlequcndiiniudicio  figuificarc,(cd  Ce  compiedtacur ,  qua:  adiones  propric 

fi«>him  prxtoris ,  fcu  iegis  adionem  de-  non  lunt  d.L  S7-  ff-de olrlig.&acK  mconilis 

jiotarc.  Qu,am  explicarioncm  coniirmat  etiam  cft  ilhus  1  icdho :  nam  m  qmbulda 

modo  adduila,quibus  oftcfiim  fiut,prq-  exemplaribus  iegicur ,  num  forte  aiiqiu 

torem  in  inccgtum  refticucre  ;  cui  lane  a^fiio:  vtproindeextcxtuinceno,&  am- 

conlcqucnseftreftitutioncm  in  uucgru,  biguo  nil  ccrti  coiiigi  &  concludi  queac 

£  aClio  eft,talem  clle  aclionem,qua:  nou  Poftremo  no  refragatur  nobis  quod  ex 

ab  aho,quam  pra:torc,cxcrccatur.  Li.%.i.ff.dt  dolo  mmJo,  aJducitur:  nam  de  eo 

Sic  etiam  non  refragatur,  quod  Cuia-  quod  dolo  maio  geftum  eft,rclcmdcndo 

cius  ftatuit,  reftiturioncm  in  intcgru  ellc  duplex  coperit  remediu :  rcftiturio  lcilic, 

adioncm  reftitutoriam ,  leu  rcralloria :  jui  intcgrii&jdio  do\\,Li.ff dtminttg.rtfi. 

iiocetiim apud  Autorc  noftrum  eftpc-  iunS.Li.^.i. ff. de ioio nuloyHxc propncar 

lere  prinapium:  &  quod  reftitutio  Sc  re-  6do  cft :  lila  improprie  &  abuimc. 

fallonaactio  diftcroiu  vt  an:ecedais&  Cumigitur,vthadenusoftcnliimcft,  L/f.C 

coniequens,  vei  lunc  colhgerc  promptu  rcftitutio  in  incegrum  fic  prxtoris ,  8c  no  Qu;  j, 

cft,quod  reibtuuo  m  integrum  reicindat  nifi  a  magiftxatu  cxpcdiatur.quacri  porro  An  rtiiu. 

k1  quod  gcftum  cft>ik  tamen  vt eo  rclcif-  ibict ,  vtrum  mnfdidionis  fii  fimplicis,  t-tio  in 

fo  adbo  porro detur  dc  re  reftuueda:  hoc  an  vcro  mixti  impcrij  ?  &:  quod  mixci  im-  int  ^ium 

Autcm  ita  leiie  habere  luculcnter  tcftatur  perij  fit ,  allerit  Aucor  nofter ,  quam  ien- fit  mixti 

luftinianus  nofter  in  %.sJtiQ.dt  4/?.vbi  aicj  tennam  Sc  cgo  vcn0imam  iudico.  mptrifl 

St  ttut,4fut  Rtfp.C4u/k  obfuu,res  vfucaptA fwe-  i.  Nam  primo  eam  vahdiflimc cofir- 

rir, poffe iniraannum,rtf(iffavfuc4^ione  rcm  marc  vidcrur.  L26.  ff.admunitip.  in  qua 

pett :  Datut  itaque  adio  rclciiloria  non  Paulus  lCtus  ea,qu a:  m:igis  imperij,  qui 

ad  relandeudam  vfiicapioncm  acque  ad  iurilchdbonis  fimt ,  municipah  magiftra-  , 

id ,  quod  geftum  eft ,  infir nundmn,  lcd  tui  dcncgans,  illis  ajierte  in  intcgrum  re- 

adrem,  rcfcilla  iam  vlucapionc  r^-fticu-  ftiturionan  accciilct :  vcrba  lCti  hxc 

cndam.  Et  in  L  In  honorAr^s.  jf.ff.  deoblig.  fiuic  :  £4  qua  ma^ii  imptrtf  funt ,  quam  tu- 

^a^.  dicitur  rclciiJa  vfucapionc  rcddi.  rifdiQmii  magiifratus  munitipalu  face  - 

Qupdli  igiturrefolla  vfucapionedatur,  rt  nonpoteft  :  hUgifiratibm  municipaltbm 

palamefteamnondariad  rclcindcndam  non  permittitur  tn  integrum  refiitue  - 

vfucapionem,acconfcqucnterdiucrlam  «,  aut  bona  rci  ftrtunda  caufa  lubtri 

Aaiiaa  i  pop- 
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foftdere,  &e.  vnde  manifcfliffimc  liquct,  Rcip.Ndm  hinc  fequcrerur  q>nec  iurif^ 

oiiod  refbrutio  in  integnim  non  modo  didionis  (ir  ui  mtegru  reftjtuno,cum  iu- 

litimpenjmucti.  fed  ita  etia  Imperij  mix-  r i  iUi<Skioncm  pcdanei  ludiccs  no  Iiabcit, 

li,  vtin eaimperium emineat.  vtvltmonilratum cft  fub  thtfiz.  dijp.j. 

1.  Adde  ad  vlicriorcm  huius  confir-      Quodrcaaddudb  l.fin.  intclhgi debct 

mationcm  &  iftam  utioncm,quod  quq-  non  dc  iudice  pcdaneo,led  de  eo,cut  m£ 

cunqucdencganturmagiftratuimunici-  datacftiuiildidiojVtprobantFfr/TSrrfB* 

pali,  eanonnntiurirdidionislimphcis,  fiis.&vtrf  ftdhotumtm. 

ledimpcrij  mLxri:quandoquidem  muni-  Nccitipenncti:;cfth^-coftiturio,quo- 

cipahsmagiftratusiurildidionem  habt-r  niailhstannim  ^       •  i  ihunali  (edebSt, 

fnnphcem4r|./  Vfl/f.jfy»  quumdxcenttnm  no  eriahis  quibu     .^atacft  iuriltliclio, 

tbtemp.  ilhs  lolum  dcftituimr  in  quibus  ih  intcgrum  rcftirurio,  anreriori  lure  co- 

cminet  impezmm  d.L26.ff.adinunicip4l.  petcbat,quodhqcconftiniiioemt;dauit.  Qy^  ^ 
Atqui  rcftiturio  iu mtcgrum  dcncgarur       Hincquia  reftiturio  in  integrumim-  Aj,rtni- 

magiftrarui  municipah ,  vt  ex  modoad-  pcrij  mlxticft ,  redte  infenur  a"c  conclu-  tuttonit 

duitla Lzd.ff  Ad municip.  hquer,  igitur  non  ditur,  quod de  caufa rcftinitionis  m  nue-  f^^/i ad 

eft  fimphcis  iurifdiitionis  fed  imperij  ^umcompromirti  in  arbirrum  no  pol- ^ . 

mixti,  lic  quidcm  ilhus,in  quo  impcnum  lit :  fiquidcm  compromilfo  nulLi  tribm-  „tm  nrbt- 

cminct ..  tur  iunfdidho ,  nullum  impcrium.        trt  (opro- 

Cxterum,  his  non  attcnris ,  Cmtqui     IdqucaperrilIimccautumeftin/./«.C.  nii/fjrtf 

ftatuanr,  &:  quidcm  Cczib  contcndant,  in  vbi &aptui  quem.  Cti  cnim  ibi  htftmmnus  jpctitnt  V 

ijitegrum  rcftirutioncm  non  cfle  impc-  iancioiflct  cmfr  in  inte^nim  rcftiturio- 

rij mixti.fcdfimplicisdutaxatiurifdiAio-  ins  cognirioucm  non  lohim  apudiudi- 

nis.  Quam  fuam  fententiam  hac  rationc  ccs  ma)ores&:  pro  rribunali  ledentcs^lcd 

£otiiEmu  confirmat,  quod  omnc  impe-  &:apuddclcgafo!?principis  proponiilub- 

rium confiftac in  cocrccndo arg.Ljiit.ff.de  hot  harc verba  Imperator :  Sed  neqKii  it4 

o§c.eiuscuimand.vc{\.km\o  autcm  in  inte-  effitfemttUeSumnofira.  cwffttntionit 4ude4t 

grum  in  cocrcendo  non  conlilb.r>  fcd  m  e([e  trahendum ,  vt  tti.tm  apud copromiffarits 

copnoCccndo  Ls  ff.detn  integr.rtjlit.  tudicesvtlarhittosexcomiinifetttentiaeleclos 

Ycruiirnmen noneft,q>quis hocargn-  vtl apud tostpndantin amdiiilnu.quipropru 

mcnto  a  priori  fentetia  dimoucaturrlcic-  turifiiciionem nonhabtnt^ftdtatummoio lu- 

dum  cnim  eft  no  omnc  imperiu  in  cocr-  dicandt  fn  »lt.ttein  putet  h:riif»:odi  txttndi 

ccndo  cofiftere :  fcd  duplcx  dlc  impcnu  fantbonem.  llos tantnm^tntraliter volumm 

raixtum.  Vnumq»  iurifdnftioniconarret  taltscanftsdirimere^quivtlcerraadmtnifira- 

Li.  tn fine ff.  deoffic.eius  cui  turifd. Akcru  cui  ttom  cui  &  lurifdifHoadharet^ prapofitifunt, 

incft  iunldidio  L}  ff.de turifd.  Illud  m  fola  velab  eo faerittt  iitt ,  &c.  (iis  verbis  ians  a- 

cocrarionc  pofitum  eft ,  arq;  ad  eos,  qui  pcrtc  cauccur  coinpromiiranos  itidiccs 

ius  diccnci  parcre  noiunt  cocrccdos  fpc-  ius  refticuendi  in  integrum  non  habercj  Qq, 

dbtthocvcropcr  (c6c  vrprincipalecon-  (cdadcosduntaxarlpctiare,  quiiurifdi-  Vtrumct^ 

fidcratur,  nec  iurifdicbonisdcfcrend:c  ftionemhabcnt&imperitun.  promiffk. 
cauia comparacum  cft : atqucad hoc  po-       Sed  vrrum  arbitcr  copromillarius  in-  rtm  arbi- 

fterius,  non  vero  adiliud  prius  inintc-  cidcntcr  faltcm  dc  canla  rcftiturionism  ter  pofiit 

grum  rcftirurionem  refercndam  puto.  integrum  cognol'ccrc&r  pronunciare  va-  imtdeter 

Non  etia obftat  Lfin.C.  vbi&apudqutUt.  icat,plus  dubirationis  habct  ?  Ec  quidcm  de  caufk 

inqualuftin.coccdcrcvidetucin  intcgru  dc  iurc  ciuih  diccndum  videtur,ncqui-  refiitu- 

reftirurionciudicib.pedancis:  athos  flu-  dcrainddcccrdciniiuegrurefticurionii  tionis  co. 
ilSkiuic impcrio,  cxpcdituni  cft.  cauli s  gnofcertt 
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OafiS'  cognicionem  compromiilario 
compeccj^e :  fic  enim  Imperator  luftinia- 
nuscumiii  d^Ljin.  hacderecognicioncm 
dilceptacionem  arbicns  compromil- 
iarijs  adcmillec ,  rubijcic :  Std  nt  quid  ft- 
nitus  dkbitdftdMm  rtimquatur .  &  hoc  addtn- 
dum  tjft  ctn/tmus ,  vt  hu  tantum ,  quos  fupra 
numerauimm ,  lictatdein  integrum  rtftitu- 
tione  difieptitrttfiut  hoc  Jpeciahter  eit  fuerit 
mandatumvtl  figtnerabter  dati  futrini  m- 
duts  ,  vtl  in  a!ifs  jptcitlius  inctiertt  quddam 
quafiiortfiuutwnu:  hinc  quui  Imperacor 
tancum  lupraenumeratis  dc  incidenci  m 
incegnim  relticucionis  caula  cogno(cere 
&  duccptarc  permiccit ,  firmilTimc  mfcr- 
turca:cens  non  cnumcracis ,  intcr  quos 
ctiam  fiuu  |arbicri  compromiilari) ,  ne 
quidem  de  inadcnci  caufi  reftitucionis 
cognolcerc  pollc- 

Ec  ratio  nuic  (encenriar  adftipulatur 
manifefla,  quod  arbiter  compronulla- 
rius,vc  didum  cft,nuliam  penitus  habcat 
iurifdidboncm  ncc  Imperium,cum  con- 
{cnfus  prtuatorum  iunfdidioncm  dare 
non  polTit. 

Rcftitutio  vcro  in  intcgrum  cft  Im- 
peri|  Sc  iuriichdtionis :  iic  tamen ,  prout 

^   &:rupra  didlum  cft ,  vt  magis  fit  Imperi! 

r  quam  iuriididionis ,  d.  l.  6  ff.ad  muntcip. 
non  itaque  dicendum  vidctur,quod  m 
inregrum  reftiturio  vel  inadenter  ad 
compromillanj  iudicis  cognitioncm  pcr- 
rineat. 

Sed  contrarium  iurc  Canonico  rece- 
ptum  eft :  nam  in  cap.^.  de  reiHt.  m  integr. 
•hac  de  re  ica  cauetur  :  Caufa  rtfiitutitnis 
in  integrum  coram  iuditibiu  otdinari)s,admi 

nifirattontm  habtntibut  ,  vtl  dt  legatis  ab 
ij$  tradari  poterir  &  finiri ,  fiue  hoc  ipfis 
'dtiegatis  f^ciaUttr  dtnutndatum  fuerit ,  fi- 

ue  m  commifio  eis  negnio  conttngat  intide- 

rehmufmodi  quaHtonem.  DeUgattveto  ab 
^wdttidTijs ,  qut  admuufiratitmm  non  habent, 
'fiitantummodfifacultattm  iMdicandt,fiu  ar- 
-l6ttitjt^bateaufa($gnofcerontqHtuHttntfi  (9- 

mmifmotafiifmiHadtnur».  .  .  ^ 
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Czcerum  in  hac  iuris  Canonici  ac 
Cxiarei  dillennone  huic  pocius  allcn- 
ciendum  reor  ,  vt  quod  rationc ,  quam 
modo  adduximus  ,  manifeftiilima  ni- 
tatur. 

Etfi  aurcm  caulac  in  intcgrum  refti-  Qh?'-^* 
tucionis  ad  cognitionem  compromilla-  ^^^"i,^'' 
rij  arbitn  non  Ipedtent  vthadcnus  dc-  f*'^*".!* 
monftratum:  adiudiccmtamen  delega-  ^'fi'"*^'* 
tum  quinpcrtinercpol&nc,  dubitare  vix  ^<""f ' 
Uccc. 

^         .    ,         .  .  r  iudlCtdi' 
I.  QiKE  cnim  Impcrij  lunc,ac  lure  ma-  f 

giftracus  compecunt,  mandari  poiIimc&  * 

mandaca  iurildidlionc  tranfeunc :  atqui 

in  intecrum  reftimtionem  efle  Imperij 

mixn,mpta  oftcnfiimfuitx  delegari  ita- 

que  potcnt. 

1.  Confirmat  pra:rcrca  hoc  textus  a- 
peitilHmusiniureCanonico  ,  quicxtat 
in  captt.  de  reHtt.  in  tntegr.  antea  quo- 
c^uc  atato.  VbipcwuifcxGrcgoriuseius 
nominis  Nonus  aperte  conftiruir,vt  cau- 
farcftitutionis^in  intcgrum  coram  iudi-  , 
cibus  ordinarijs  adminifttationcm  ha- 
bcntibus  vel  delegatis  ab  eis  tra£lari  3c  fi- 
niri  poffit,  fiue  hoc  ipfis  delegatis  fpccia- 
litcr  demandacum  fiierit  fiuc  in  commiA 
fb  cis  negocio  incidcric.  ■ 

3..  Ldcmque  luuc  obfcure  luftiniani 
conftirucio  comprobac  in  d.Lfin.C.vbi& 
apud  ^«w,  vbiloaperator  caulas  in intc- 
grum  reftituuonis  ab  ijs  dirimi  i-ibet, 
qui  vel  cerca:.adminiftracioni  cui  &  mril^ 
di<^io  coha:rerprxpofiri  fum  vel  abius 
fuerinc  dari.  Vbi  per  datos  non  pedancos 
iudiccs ,  qui  cognirionem  laitcm,  &  non 
cciam  iurilHidbionem  obcinenc ,  fed  eos , 
quibus  demandata  cftiurifduflio  inccIU- 
gircdl&monec  Duareuus.. 

Ec  (anc  curininccgnmi  rcftiturio  dc- 
lcgari  ncqucat,  cum  cxcera  omnia  qux 
impcrij  fiinc  mutti ,  iuteque  magiftracxis 
compctunc  mandari  qucanc  ,  L  i.ff.dt 
offic.eim.  Rariopemcusnuila  dari  poteft.. 
-Ec  com  4  regub  ifta  nu(piam  excepu 
Aaaaa  5  cepc- 
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ceperiacur  in  integrum  reftitudo  iub  ea  verba  rercribunc  :  ■QMnim  u  ,  qtu  m 

xoncineh  inicUigicuc  trMHfiiSme  dart  fkcmut  te  addd§t  p>' 

wumBtOpaA,  reftitutioncminimegrum  m  mugnm  reSftmmm  vil  qumxwiqm. 

Hbi  vindicet  prxcor  L3.& yff.  dt  in  mttgr.  dum  UMfm  fUtMnu  Agend»m ,  nm  iH» 

reilt(.  ReiponcL  Nam  huc  repctaida  reteftmmemfr^ffiitmtm^dmtttlmm 

«ttlgtfii  ifta  >B«iU  ■{  quod  qui»  per  ar  hAmtt§mimimmlk 

Vmm  &dc  >  ipieincc  fiedne  incelligitur^  Ejciiii  iiuinam^  fiuklamentis  euioio»-. 

maxime  cora  mandatarius  alicna  ipfi-  re conancur , quod (1  priftina a^io,  qujc 

ufquc  mandanas  iuardi^one  vu  oen-  exondahuc,pet(bnaUftfueri[,cuinrclh-> 

feacur  i  nec  pro  fuo  imperio ,  fed  pro  e-  onio  in  inc^um  pcnioria  locu  domi-. 

iiu  ,  ifficcc  ificeUiguur  cuius  manda»  ciliiipilutieiifinmoKdisnimialooo 

m^Set-iuf^^Li,  i»dit  reifux. 

mi,  Sed  hanc  opinionem ,  ctfi  Autor  no- 

Sic  etiam nemincm  torqucre  dcbet .  ftcc  appcobec » mihi  camcn piauc  nou ar- 

qnodlmpeciumnuitinn  pale  man^  ndec:pciowaumflOQliui4iair4dba* 

•ncqueat  :quod  enim  Impcduna  mixtum,  dffllilltllWilllllil  aijygcfcMbrio ,  reilicui 

&nundata  iurifditibone  CTanlcac,  & per  tio,inquam,iii  intc^m cum a^onc re- 

6ac  pdncipaluec  mandari  queac,  ex  dJ,  fticucoru leu  cefciiiona*  quae  diicur  poft* 

t,§iii  t0s.  mm  lacc  dcmonmani  in  xsi^  oniQceftimMnetekcegFumcesiopnk 

CaxxL  £  Inrifliftion.  poliac.  /«r./.  ftiniimflaaim  refticuca  &  idquod  eeftu 

erat,  renrifTimi  cft.  Hanc  eodcm  in  loco 

f**^        Reftimcio  in  inccgrum  quonam  in  lo-  agicari,  11.  qii^i  pnor  a^o  cxerccnda  erac 

'QHS**7*  co  peti  debeac ,  non  conuenit  inter  in-  ^Kilime  luigioc,  qupniaro  i&xx  per  ui  ui- 

*'"'terpp.& quidemdcbacqucftionctcet  tegcnm  cdticncionem  refiaftb»  inpriftir 

sepdutie  excaiK  diuecls  ac  diftinftc  opinionet  nnm&acum  onmiareponunairAc  prior 

eu  inte-  jnfcrpp.  a£ho  rcft  ruitur :  ac  ipiam  refticutionem 

grtifett      Namprimofunt^quicaminlocodo-  iq  incegcuui ,  de  qua  Aucoci  noibro  8c 

^lgj^^micilij ,  leu  io  fecocei  vbi  idlicet  iado-  notiisqiurftioejksiailbJoCDPetiagiir 

micilium  habct ,  agitari  contendant ,  fi  cariio  qjliopaoc  aAiO  peniidaKliciMiyt 

(ciiicct  priftina  a<fbo  cxtinda  (it  pcrfo-  &pcmegp,pCffl^^pM|lMMil|CSmaNK 

nalis :  In  loco  autcm  rci  fic£  it  ui  cem  adducencur.  > 

agatur.    Cui  (entcnci«  pacrodaacnr  Accedithuicqnodadio  inrem  nop 

Duaicnus  dr  rrffiMfiM.  m  im^,  tS'  modoinloco  rd  fioef  led;8cin  looodo- 

fit,  §,  micilii  poHelloris  agitari&  exerceri  de- 

Atquc  huias  opinionis  ftindamen-  bcac  ,  vt  luculcntcr  oftendit  adduda  L 

*          cum  coUocantin  eo ^  quod  adio  in  rem  ^Cvin  m  rem  d&^  &c  oofi  ahbi  Jauus 

inftitvid^beacinlocofdfiEc    Jfii.a  dinrmm.  . 

id»flirMi4d^  qooinloco  Impp.  Sccnndioptaioeftillorum,qui  puiawt 

m  hcis  ,  inquinnt ,  m  ijnibm  ret  freftir  co  tancum  in  loco  agendum  dlc  vbicca 

^ttm  eemetidtair  (mfluutd  fitnt ,  inimm  (iudbf  roquaopinioneftabUiendaallo- 

m nm  MBkmm mbter/m  fefitdemm  aw-  ALmutufe is.^.ylt.ffMmm9iMi<MocsA- 

metL  Adio  autem  in  perlbnam  imti-  '*K"^'"'iT'"^  '•i'^"!TOininff^gp* 'ir^^ir 

tuciKla  in  foro  rci ,  vbi  is  domicilium  inremicripca:ailionem  vcromreranon 

iiabei  per  L2,C  vbi  &  4fBd  fum ,  vbi  sdibi^qua  m  loco  rei  Gtx  execceoopiQaii» 

Impp.  UiodeL.  &  Maximin.  in.lucc  uu4tidM^n,QvbiMtrtmda,  .-. 

•  *  Sed 
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Jedncchxc  fcntciitiaadmitti  potcft.  ncc  impcnum  ;  ac  fine  inrifHidione 
f.  Qoia  refticutio  ,  propric  loqucndo,  &  imperio  fieri  non  poteft  ,  vt  guis 
noncftadio,  rt  fupra  oftertdimirs:  igi-  fententiam  pcr  alium  laram  reicm- 
tur  nccadlioin  rem:  aquo  cnim  remo-  dat. 

tfcturgcnus  ,  abcodcnrtqucKjue  rcmo-        Evcipitur  (blus^  principis  dclcgatus 

ficntuf ,  fingidx  atqiie  vniuerlx  eius  ^e-  adacrlus  cuiu*  («nrcntiam  ncmo  ,  nifi 
ncris  fpccics:  quocirca  male  fic  infx^r-   folus  princcps  rcftituerc  potcft  :  lu  c- 

tur  :  a^o  in  rem  inftituitur  inlocorci  nim-de  eo  Vipunus  in  did.  L  it,  pen. 

fitx '.  crgo  &  rcftituiic-  in  integcum:  ff.de  mmor.  Scd  crilab  Imperatorc  lu- 

nec  ad  rcmf  quicquam  facit  dt£f.L\}.\t  dcx  dacus  cognolcat  y.  rcflatutio  ab  a- 

qujrnonde  rcftitutionc,  fed  de  reftim-  lio  niii  apriniipe,  qui  iudicem  dcfttna-  , 

lona  adionc  loquatur.    1.   Prxtcrea  uit  non  her  :  cuius  ratio  pcripicua  cft, 

iion  (equitur  rcftitutio  in  integrum  cft  quod  ncinpe  dclcgatus  pnnapis  fupe- 

I  adio  in  rem  icripta  ;  igitur  eft  a^fbo  in  norcm  ,  principe  exccpto  ,  habeat  nc- 

ren>.    Nam  adho  quod  mctus  caufa  mmcm  ,  vt  qui  ipfius  pnncipis  iunfHi- 

cft  in  rcm  (ciipta  L^  S.S.ff.qutd  mtt.cauf.  ftionem  cxcrccrc  incclhgatur:  ptoinde 

ic  tamen  in  perfonam  eft    prdtereaJn-  aun  minornon  poflit  aducriiis  maions 

Jlit.de  a^.  lententiam  rcftitucrc ;  (cd  maior  (olum 

Quocirca  ,  his  duabus  opinionibus  aducrlus  fcntcntiam  mmoris    i /l.^/n. 

teic^iis  ,  tcrtian>  apprchcndcndanT  &  conlequenscft,aduerfus lentcntiamdc- 

f etinendam  puto ;  quod  nempe  in  inte-  lcgati  pnncipisqui  lolum  principem  fu» 

{►rum  reftirutio  untumin  loco  domici-  pcriorem  recognofcic,aliu ,  practcrprai- 

i|  peti  dcbcat.  Pro  q[ua  fiicir  textus  a-  dpcm,rcftitucrc  non  polTc. 
pertus  in  L  2.  C.  p*/ &4pud  quem.  Ibi  ftc       Qu.Tftio  admodum  anccps  ac  diflfTci-  lit.  E 

Dioclct.  &:  Maxnnin.  Impp.  rcfcribunt:  \[^  cft ,  virum  rcftitutioin  mtegrum  fc- 

flHoni*m  e4  ,  <ju*  trtnfjatone  d^rt  pLuue-  j^ci  data  vcl  ncgau  itcrum  fit  concc- 

•  fMt  tt  trmdui^  proptim :  tmft^nms  eH  Ji  denda  / 
^ehu  repetendu  per    mte^rum  ren,tut,..  ^^^^^^  ^^^^  ^^^^^^^  Q^C^. 

nem  vel  q.^ncunque  ^CMuf^n   pu.  ^  ^^^^  AHaufc^ 

tdueru  doendum  ,  eim  te  ddtrt  prootncu         .,      i  c   r     C  r  meld^td' 

cj    *  j      L      1.1  ^  cenabus  dcfendonibus.  Cuius  icnten-  -^- 

wrdhiem  m  «lu  domutkmn  tusHut  quts  ^    r    ,  1     1      rr  veldent* 

'  ^         c      L  j /1  ttc  fundamentum  lucalcntillUTium  cx- 

tonuenuu.  Ecce  hic  non  diftincuiiur  v-  ,./•/-      a      n  »  odtdeH 

,  t«r  in  tot.  tituL  Cod.fi  ftp.  rtfitt.  poH.  Ita  . 
frum  pnus  in  rem  aiho  compcnenr  an.  •    ,  c         «   a  re/tttutit' 

■      V        r  j  \^  tii  A  cnim  m  Lt.  eim  ttt.  Seucrus  &  Anto-  , ' 
IT» perlonam,lcd mdiltinac  pronuncia-  ^  l        ^    ar      -     «  denuere- 

^  1      j  nmus  rcfcnbunt :  St poR /erttenttdm  pro^ 

turrcftirution€muimccCTum  mlocodo  ,  .     j  rj    a     L.  ItttUMtm 

■  ...         ,     r      ^        A  I  tfin/ulu,cimtravos/at4m,  deJtder4fiu  mmi-J 
imalii  eiiH  aduerlus  qucm  poftularur,      ^     a  l      a   c  a       r.  ^ 

'.  n       r  '  grumrefiitut,nec  obttnuiftuyfiitfirarurfuivt 

.t^x     r  y  r  /i_        j  edMitfttointnttfrum  rtfiitutmi4  4titetur.,. 

QtrcnS.     NOn  lolum  quuque  tnagiftratus  ad-  v-JLy^i,.  . 

uetfiis  fuam  faitcntiam,(ed&aduerlus  " 

fcmcnriam  altcrius  rcftitucrc  poteft  L       BtinLxood.  Alexander  ImpetTitorr 

^"J.t*.mfiiH.&L,7.ff:demin9r.  prarterquam  Quunquum,zn,cur4torts  pupUU  pidifuHt 
uJrt^tn  quo<i  magiftrarus  minor  aducrfus  fcn-         '«  rejhtm  pu^ilUm  defidn*- 

yjr^^  icntiam  maiorum  reftitucre  non  po-  hm:  cnmtamm  nouudtfenfionibut  CAufam 

teft:a(rcrcntcVlpianusin  LiUevtmtr.  mfiruipofiid,c4*:4de4ntcur4torisvxoTutu4 

JX«rr  Cuius  rano  harc  eft  ,  quod  inferior  in  j'''^'"'  ^P"*"' '  ^  f^f^  tmntegrum  rt- 
pfia }    ^upcnorm  non  habcat  ioriTdi^lioncm-  'tf*»'' 
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Hic  co  duntxxat  cafu ,  quo  nouic  c-  ciliadonemcciamlacc^Cuiacioafride- 

roecgebant  dctcntiones ,  Imperacoc  rci-  te  vidco,  vcnun  Auchoci  noftro  cx  pane 

cenri  foncd^^  in  iniegnim  teftiaido-  conaanacur,  qui  (eracl  datam  refticutip- 

nem.  nem  dcnuo  dari  negacnilicmt^tg^nabpt 

Idcmquc  apcrriflime  (cribit  Philip-  nouis  dcfcnfionibus.  , 
pus  Imp.  m  Lfautd.    wwinquiens ,  M-      £t  quominus  ha:c  diftin<aio  adminji- 

dm^  cMfMktrmmm  int^nmi  NfHtmit'  larimDeaiEe  videtur  i4kjjk.fi/4f.  rt^ 

iikmuilimBmHka^mii4d^HifitmfM  nfL  vbi.vtdidumeft»  ImpenioePhi- 

tndMtur^tfchftptrtfcriptum eii.  lippus  exprclTe  prohibct  in  mtcgnmi  re- 

HisacccditquoquctcftmfioniumPau-  ftitutionis  auxilium  iterari  :  promdc 

U,qui  Ub.i.ftnttHt.  c*f,7.  aperce  rcribic,  ncc  vulc reftitutionem  femcl  datamdc- 

tat^rtjlamme^fbufiimfiimlm-  JUiodan. 

ttdemdgm  ncn  tfi,  Mihi  proinde  admodum  placeat  re- 

ScJ  luiic  prauiter  aduerfari  videtur  Ij^onfio  Antonij  Fabri :  non  inteUigi, 

/. 7.  ^.f.ff.  de  mtnor.  in  qua  Ylpianus  lU-  Izpms pcu  rcftiti^tionem  in  vi^a  eadem- 

fitmtu ,  inquic ,  etm  febert£t0i  WKfteti  ■qttccada,  aMnpciiniradadeondampp- 

itdeem^UMtqMam  rejmdumit,rtvfm  reftttni  mam  &nii&s  ad  lepndiandam  eanoepi 

poeerir ,  vt  fe  ek^titnUt  &keit  f^a^mie&  hereditatem :  aut  ad  repudiandam  eam 

rejpenfum  dl.  phmum,  demdc  ad  candan  adeundam : 

Idquc  confimiac  idem  Vlpianjus  in  ^ cum  ahafic  t;auia.adcundae ,  aha  repudi- 

.  £  aJUtf  SC  TeetjrB,  dum  in  4*  >o.  in  htec  «ndz  hzcedicaiis  :,taaictii«inflcm  iw 

-  vetba  icnbic :  Si  bentrum  poffefiione  dcce-  ccftaris  nc,hzredicatem  adire  &  rcpudia- 

fui,  fiUm  emMcipatus  Mbjlmuertt  fe  here-  re  Li8.de aaj.  htred.  Qupcirca  cuni  in  cafii 

^kete  per  in  integrum  reUauttenem  ;  ve-  d.L7,i.f.  noaviu,  ucccadan,icdda£& 

nm  cS  SC  ptffi  /Smkmi  btdert ,  fed Ji  fue-  .  qui4en%4ioecfieq(icittahtbefionis  canl^ 

.ritmfiu.immixtm  ,  .mtfm  Met  mmtt  . AfiinhiiP' non cfteitdMplici  cayfi dupti- 

,  ahjlinere.  ,  cem concedi  i eilitucionem :  at  nosdec^ 

rententia  priori  c  diamctro  vi-  loquimui^calu,  quo.cx  vn^icademq^  .cau- 

.deturei&conctaria:  &didvixpotcft,  iabispecauc.-reftiincio.  > 
quancopere  ha:c  difficulcas  acque  appar  ScdhuicneifKiijlioni-raifiisVM 

rcns  andnointa  ingenia  lCt<wum  tor-  clamare  ,  videtur  Lfat.i.s.c.  de  lemt  qu^ 

ferit.  iib.  in  qua  Imperator  noftcr  ira  (cribit : 

Equidcm  Fr.  Duarenus  ad  tttu.ftfif.  .  «Mduttm  fa$e  demut  lutntutm»  fi  m  mtt- 

:r^.  diftingucndum  ^utat.  vtrum  .pimtectflitmimem fttm*  n^iitmiim  er^ 

cui  daca  (ucrit  ab-initio  ,  an  dencgata  dtustffe  Iwtditettm  $MUue  mmortbus  Mr- 

in  integrum  reftitutio ;  fic  vt  fi  alicui  (c-  wa/»  iejlufitibus ,  iterum  ptr  aliam  rejiitu- 

mel  caulacognitarcftituno  fuedc  dene-  titnm  adirt  bertditAiem  :  nt  Istdibrie  Ufft 

gau,ampliusandiri  non <febeat teftttm  Atfie»tfifmemdm &erf^kdi &r.e^uen 

cupiens.  htrtditetm  cupunti. 

Atque  de  hoc  loquanir  totus  titulus       Harc  vcrba  modoaddu^  adeo  cpn- 

Cod.Jt  fepius  tn  itite^r.rejl.  poif.  Sin  vero  traruvidcntur  ii/.7.§.^.  vr  ctiam  Cuia- 

ahqius  icmcl  pcticrit  rcftitutionem ,  ous  apcrtani  &  u;reconciiiabiicm  aa< 

'cam^aeobdnneritsied  efuspoAeiiAim  linonttMii  iuKc  iitnunque  caonim  ad- 

poenicaiSs  perieciccontra  priorem  re-  mitcab 

ftirarionem  reftitui,  audicndus  (it :  id-       Verunramen  non  improbabilis  eft 

<HxevehtdJ.7.i.f.ffMtamer.  Quomcoa-  .QfHK^lmMi  JiJt4m»l.£»}HkMi^^ 
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•  ijttl rcrpondcnt,  in  d.LfiH.^.6.  primam  re-  la :  at  nc  falla & fidb  pro  vcm obtrudcrc- 

ftitutioncm  impctratam  fijillc  aducrliis  tur,diligcns  practons  cogmno  mcnto  rc- 

fa£himpatris>quiprofilioadicrat  hcrc-  quifita  hiit :  quam  tamcn  lummariam 

ditatem  :  quaproptcr  cum  filius  femcl  lulficerc  Autor  noftcr  (latuit,quoticn$ 

feftum  &  iudicium  patris  fit  alpernatus ,  inadctcr  reftitutio  pctitur.nc  cauia  prin- 

^quilfimum  eflc,filium  co  \i\  pcrpetuura  cipalis  diutius,  quam  par  eft,differatur  & 

pnuari,nccilludpcrinintegrum  rcftitu-  fiiipendatur. 

donem  rccupcrarc  pofle,  vt  qua  lcfe  rcd-  Non  autem  datur  in  inrcgrum  rcftitu-  • 

didcrit  indignum ,  &  hanc  ipfius  quo-  rio  ob  rcm  minimam ,  fi  maiori  fiimmae, 

2UC  Imperatoris  circ  rententum  plaml^  vclrei  prxiudicctur ,  lcribit  Calhftratus 

me  Uquet  ex ijs , qu«  mox  lubi|at :  5j  in  L^-ff.  icm  mtegr.  refiitu.  Ex  quo  vul- 

mm t ii\<\mty quod pdrer fecit.fihtu  rdtnm  go  Interpp.  iuris  regulara  dcfumunt ,  f*^''^*^ 

rnn  bdiuft  ,  &  propter  boc  rtfittum  eH :  quod  rem  minimam  non  curet  prjc-  f^*^^^ 

ft$modo  /rrendm  videatur  tterum  iudtcium  tor. 

etnfkSens  ,  quod  pof} patru  voluntdtem  con-  Scd  fi  pcnitius  hxc  confidcrctur ,  fal- 

trarid  dffetitone  Mj^ernendum  efft  exifUnu-  fi(Iimaeft,&  non  vno  iuris  texru  reict- 

.  lur.  htur. 

Qopd  enim  etuim  rei  minimac  curam 

THBSiS    SECVHDA.  habearprztor,tcftarurIuftinianusin  ^r. 

Inil.de vt  bon.r*pt.  vbiait:  oSwvtbonorHm 

'IkJL     T)Etenda  porro  eft  reftitutio  in  inte-  rdptorwnvhlke!l,eti4mfiquisvruonremli^ 

A  grum,  parribus  prxlcnribus ,  &  cau-  'Setmimm4m,r4puertt. 

la  proptcr  quam  petitur  plcne  probata  Eccehicvibonorum  raptorumaftio, 

&cognita:  omnes cnim  in integrum re-  'quz^nonlbiumpoenalis&quadruphcft, 

fticuiiones  caula  cognita  ^  prztore  pro-  ledinfupcrquoque  damnaris  infamiam 

mitcuotur  »  lcilicec  vt  iuftiriam  eanim  im^na.t  Li.ff.de  hii,quinot.tnfiimia.  datur  , 

caularum  examinet  ,an  verac  fint ,  qm-  .«iprqtoredcreminima:proindereietiam 

cum  nominc  finguUs  lubuenicaitModC"  .  minimz  curam  habcr prztor. 

ftinus  in  £^^ie  reSir.ifl  Mf/^.  Er  rario  i.  Dcinde  qui  gallinam  vcl  anlercni 

huius  obfcura  non  eft :  cum  cnim  omnis  interdpit  aut  retinet  lucri  faciendi  cau- 

inintcgnunrcftiturioperrineatad  rclcin  (a,  fijrtum  committcre  dicirur  §.  Gdlli' 

dcndum  &  infirmandum,  idquod  iure  •njrum  Inil  derer.  dtutf.  At  gallinam  an- 

ciuili  fubfiftit ,  non  fiiit  temere  conce-  leremue  elTe  rem  exigui  admoduin  v^ 

dendajfed  tum  demum.admittenda  fi  iu»  .  loris  conftat. 

ftafiibfitcaula,qu;a£lumvrilitergeftum  3.  Infi^>er  caurionem  damni  infc- 

refcindi  fuadeat.  De  hac  autcm  caula  vt  €d  ctiam  propter  minimum  damnum 

ccrto  conftarct ,  prartor  cognofccre  de-  cxigi  kprztore  ,  texrus  aperrus  eft  in  /. 

buit  ,  &  quidcm  parribus  przlenribus  fi proprtetdriut.  22.  ff.  de  ddmno  tnf.  quod 

quarumdeprxiudidoageretur.  ipfiun  quoque  dedarat  rei  minimac  cu- 

Accedir ,  quod  &  ahas  faris  fit  grane  ram  habere  prztorem. 

ios  alicui  rite  ac  legitime  quzfirum  au-  Et  quanquam  Vdalricus  Zafius  libr. 

fcrri  L  quod  noihum  eil.ii.ffdertffd.  iur.  2.  fing.  rejp.  cdp.  26.  ad  hofce  &  confimi- 

id  quod  pcr  incegrum  reftituriones  fie-  les  alios  textus  relpondeat ,  eos  rclpcdri- 

ri  palam  eft  \  proinde  vel  ob  hanc  rario-  tie  &  comparariuc  loqui ,  &:  de  minimo 

nemreftitutio  concedenda non  fiiit,  ni-  damnonon  fimpHcitcrnecabfolutCilcd 

a  iultillinia  zquiffimaqtie  fiiadorcc  cau-  babiu  confideratione  ad  maiora.damna 

Bbbbb  incelligi 
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ifttclligi  debere/.  i4  carnen  in  coniedu-  quddaAiodolinon(blunvfamolaeft,fc<i 

sii  coBliibc  &  apcrcis  ccxubusxeticagatuo  cciciilocu  auoqufe,a£«}ue  lu  duplcx  quo- 

4e  re  eniin  roiiiiiiia  oAionenr  vi  mmo^  te^DDdaiWUiMtam 

rum  capcorum  dan  >  aHecic  Iu(tinami<  actio  fvrd^  ^«gdiE  licet  &ip(a  fiuBO&  fic 

abfolute  &  rimplicicer :  &  gallmam  rem  /./.  jf.de  hi$t  ^  mttt  k^.  jkmi  tamen  eft 

abfoluce  ■&  pec  ie  miiunuin-ciie  iciidecu  .cekullona. 

pacec  •,oJiiaii|odononta6ftii.t£r.j^im/i^ 

Necimicientcmis «boter  qiuc-  4stdJi^U  Vwhiximihmmm 

ibilCcus  non  ellc  audiendum  cum  ,  q$<e  rineii  &  in  Y.tu'nidme  mamipioTum' 

qui  caam  ex  iullacaula  m  iniegrum  c&-  m«duM  miftn/in.  ntn  dtlret  drbuir  (tad^ 

Mwi poflttbt %  noaqBia  mininniin noa  m,'  '•  * 

CBgct:piator»fedqmainiqMmivifiim      Kc%en.  EctotmnmihogwiliiMt»'  - 

eft  pcr  rci  minimac  refticucionem  pra»-  quod  modicirum  impenGmm  ratio 

iudican  fiunmse  maion }  &  qui>i  luftius  nuUa  iubettur }  led  quod  in  aOione  de 

inminimarevd  qiuntiMm  lMEfinimi^  4timiknlmit6tthmemia^xnvt' 

nere  eom,  qutreftiaf^defident ',  qimm  tncegrum  geftorum  adione  racio  iiabca. 

ot'  rcm  vt  l  nirnmsm  minimam  -maiori  turtproindc  dt.*i-noi;l1rat  poritis  ldus&  - 

p^i-uidioiri    (.luxicnuiuuclarisacquC  probac,  quodrci  modicx  quoquc  cura  • 

peripicuEr  CaiiiliBaci  vcrbis  in  dJ.^-  ex-  nabcanjc  :  ac  cui-fl£ho  de  doce  4ion  fit  - 

|inmitw«jiiMienimaic,iaiM»f(»«i»fiif  4eimpe«i»mo«iidt.:  aftii»ifeK>iiegd^  - 

fammm  fiuu  minmum  ntn  tenttdt  reUh-  tiorum  e;eftorum  ^iUiboompptatT  - 
tHtktum  i  icd  cxprelTc  addit  ccr^Jicio-  tionemhanc  ad<lucitBiuTolu»,q!!o<1iic-  - 
fiem  9  fi  mmri  rtt  vtl  fitmm*  piMuditt^  gociorum^^  gellor  niiiii  iucrccur  ,  idco  ' 
iw.  mmliflni  tmpenii&m -repctac  •Via.a»'  * 

Hac  agitur  dcHcicnte  conditione ,  ek  cem  InoMir  fihifltas  lei  dooiUs  , •  Um  ' 
mentc  Calliftrati,  rcflitutio  ob rem  vel    niodica<:  hT>pen(as  non  repctat  •.  maxime  ' 

rumiuam  ccmm  minunani  coacedoH^  «Om  hoc  euam  mducac  ioacca&  vit«iai- , 

mf« '  tevcoiiiiigBt  vtJfitMinwflnntmAfii^ctfe  • 

Deinde  etfi-idilolme  ^cKeeMnlrm4t  «lcbcanc 
4.obremminimamnonconcediinir.rc-       Sim:!u(fTnon  reftaqattjr  l.iS.^.2.  ff.dt  - 
grum  reftitciionem  ,  nobis  rameuiie-    f»w;«fWi«rftvbiunpenfaiuni  modicarum  ' 
.quaquam  rciTagacccur.i  iiquiuau  raiio  inremcomnaodacamia(^um>ma^ior 
cius  planc  (pecaib  feiet,  quod^  ncmpe  neeaAimodid niioii6  habewc^  oioMt ' 

reftttntioiliimcgram ilc-Fcroedinpivi»-  /edpiccomraodatarius.  - 
lcntum,quodada(5lumdciurecoiwnutii       Rcipond.  Nam  huins  rei  ratio  haec 
.iubf liknccm , r^andcndum  ipecUt , 6c   eft«quod xquum  vidcauir  vc  commod»-  ' 

ideoprupcer  exiguamfiiinmjwncoBaBdi  .iKiiu,qaicecommodavdhir,«modioiii  * 

non  ioieac  deniofaciatimpenfitt:«q«idenimiitit» 

Nonrefragatur  pr:sterea,<^uo<!reni-    ninaturaii  magisconuenicnscft,  quaB!' 

cuBo  in  mtegrum  cx  cap^te  dc  •dolo  ma-  cum  Ibntii^eincommoda^qnesieommo»' 

lo,vt&.adlio  doli ,  ob  modicam  fimi-  <da  iequiiqKUr^- 

>  hMeft ,  vlqiieaidiios«icMt      Miimteffeywir  Ljnnjiib  ctmMi,  • 


mtk^em  l0S4Mf>i^t§4ty&tltjfilf  4»*   tmpt.  in  qoa  Paiilus  fem>mty  ttttafidey 

bnsle.  dHom prepttrmmimmm^miiufftim^ ' 
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fHic/pond.  Primocnim  non  loquinir  omnino  dcncgariu  ,  vt  apcrta  luAinia- 

iicrerainima,  fcd  dccaula  minima,  ob  ni  conftirunonc  noui^nme  cautum  cft. 

ijuam  prohibcc  vcnditioncm  ,bona  fidc  m  Lfin.  Cod.  qui  &  dduerf  tfuos :  cum  apud 

perfediain ,  rcfcindi :  nec  cnim  contra-  vctnes  dubitMbJtur ,  *n  Itbtri  parentts  fuosj 

€tus  legitimc  pcrfedhis  fadle  Tcfcindi-  n  libertt  pntronos  in  querimoniam  deductrt 

tur ;  lcd  tum  dcmum  refbluitur ,  fi  cau-  pojfent ,  qudfi  non  rite  in  eos  vtrfatos  :  qui- 

€1  aliqua  (acis  iulla  id  luadcat  :  Dcinde  dAtn  exiihmabant ,  null^m  cjfetontra  huiuf- 

idem  hic , c[\xodzddJ. 4-de  ia  tnttgr.rejkt.  modi  perfonM  in  mtegrum  reilirutionem  pu- 

rcfponderi  potcft  :  iddrco  rci  vcl  liim-  dore  natttraltyel patronali  reuerentta  huiuf- 

mx  miniiTue  rationem  non  habch ,  quia  modt  petulantta  refiagante ;  nifi  tel  ex  mar 

dea£lu,  iure  ciuili  vtilitcr  gcfto ,  rc/cin-  gna  caufa  vel  aduer/ut  tiirpem  eortim  perfo- 

Jcndoagitur.  nam:  alij  autemptrfonarumquiiemveicau- 

Non  (lenique  infiringit  fcntcntiam  no-  fa  dtftiniticnem  refiuefidam  effe  ctnfuerunt: 

(hamjquodiniL^^.^/ocrfrf.ncgaturjloca-  Imhc  autem  tantummcdo  dandam  ejfe  resii- 

cionem  vnico  nummo  fieti  poile.  tutionem  putauerunt ,  cnm  mtnor  ex fua fitn" 

Refpond.  Siquidem  hoc  non  idco  pUcitate  dueptum  ,  non  exdolopatru  velpa- 

fit ,  quia  vnius  nummi ,  tanquam  rei  mi-  troni  ctrcun^crtptum  tjfe  dtceret:  fed  vt  ma- 

nimx  ratio  nulla  in  iurc  habeatur  ,  ied  neatinomnibm  honor parentthus  & patrono, 

quia  locacio  iine  merccdcconcraiii  nc-  vtlpatrona  illtbatutatque  tnta&m,fancimm 

queat:  Mcrccs  autcm  feu  prcciiim  vni-  nuUo  modo.neque  aduerfus  parentes  vttiuf. 

co  in  nummo  non  coniiliat  Lio.  §.  vlttm.  que fexnt.neque aduerfus patronwn  velpatro- 

ff.dt  acq.  poff.  ttam  dari  uftttutionem .  nam  perfonarum  re- 

Poltrcmo  non  magni  momcmi  eft ,  uerentta  omnem  eu  excludit  rejhtutionem: 

ncclcntcntiamnoftram  fubucrticquod  cum  procul  dubia  fit  ,  etiam  ipfas  perf^- 

Zariusobijcit,quodiuslitarsa:qiu&bo-  iui£  cauere  ,  tu  quid  fua  oftniom  contr^^' 

ni  Li.ff.de  luH.  &  lure ,  nrqiutas  autem  non  rtum  exiflat. 

panaturaliquemcondcnan  proptcrrem  JExhacinqaamluftiniani  conftitutio- 

iiiinimam,veluciproprerouum.  ncclariilimc  iiquct,  aducrliis  parcntci 

Rcfpond.  Cum  cnim  arquius  ,ip{a-  acque  parxonos  omnino  ,  quocunquc 

quciuftiiinfuumcuiquetribuereiubcat,  ex  capite  ,  rcftitunoneni   dcncgan  j 

Honhabitorcfpe£kuquantitaiis,vclqua-  Idquc  propter  hanc  raDoncin  ,  quod 

liratis  cius.quod  abalio  inuifte  detine-  alias  rcucrentia ,  pcrlbnis  iftis  debiu, 

tiir,  pollidetur ;  iddrco  .Tquiflimu  m  eft ,  Ucdcrctuc 

iurique.&  lullitiac  pci  omiua  coii(ema-  Scd  taraen  (enientide  huic  alia;  con- 

«eum,  rcra  etiaiTi  minimamtribuicui-  ftitucioncs  non  paucx  rctragari  viden- 

quCjCuicadcbenir  ,&reftifuerenolen-  tur. 

tcm  condcmnari;  id  quod  lans  perfpi-  Et  primo  quidem  obftat  grraiitcri*. 

cue  probant  tcxtus  in  ^.gaUinarum Inft.de  Cfiaduerfremiuduat,  vbi  Gordianus  Im- 

'OucLii.  Tfr'tl^f& pr.I.devi  bon.rapt.  pcrator  Scrcna:  confulcnti  ui  harcce  ver- 

A»  rtftt-     Nonlblumautemob  rcmminimam,  h7LXC\cv\h\t:fitcutnpatertuuiteinJltapote- 

tutio  in  ^  raaiori  rei  faciat  prariudicium ,  i n  intc-  ftate  ejfi  mmiinej,  einanctpationem  a  fe  falli^ 

megrum  gnim  reftitutio  dencgatur ;  fcd  ctiam  in-  valeredueret.proconful fupenaufa cognofces, 

detttrad-  cerdum  propter  condinonem  tms ,  con-  ttetutpvreftatiJubtetta>nprotiuiuiauent,cum 

utrfiufs.  tiaquempetitur,  vc  fi  Iibcd  pccant  rcfti-  adutrfuseam  ftHtaiuun  muitegrum  reftitui 

trmn  &     aducrlus  parcntcm ,  Ubcrci  aducrfus  poftules  u.qui pr^umaam  regit,in  inipcrttendd 

iMrmtuf  pacionum :  aduerfus  hos  cmra  rcftuutio  cognutonefuas p*rtes  feiutuiuhges  cxbiLebit.  ^ 

r-.'.  Bbbbb    z  lo 
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Inhaclcgctalis  proporuciir  fadi  Tpe-  pcritix  :  fin  fciuit  8c  diiHmulauit  ^  ar-  - 

ciesipater  hliara  emanapauerat,fcu  poll-  guicur  manifclbe  improbitatis  ,  quod 

ea  pcenitcntia  dudus  emandpationem  lciens  prudens  pailus  fit  filium  de- 

valercnegab.u,iplamqucfiliamluainpo-  dpi. 

teftarc  enamnum  cxiftcre  contendcbat.         Qua  itaque  ratione  conftitutiones 

Cumqucresadproconfiilemdcuolucre-  adduCkx  conalubuncur  ?  Expcdita 

tur,tuhtislcncentnmatquefiliamadhuc  concihatio  videmr  fi  cum  Duarcno  di- 

pacris  hibenl potcftati  pronunciauit:ad-  camus  diB.  L2.C.  fi *iuttf.  rem  tad.  &d. 

Uv'dusquam(ententiampropatrecontra  ii.C.fi  aduer/!  dorur.  priores  cllc  &  an< 

ielatam  confulcns  Scrcna  rcftitui  inin-  tiquiores  conftitutiones ,  vt  ex  infcripci- 

tcgrum  poftulabat ,  &  rcfpondic  Gordia-  onibus  earum  coUigicur :  ad  diQ.Lfin.  C 

nus ,  a  prxfide  prouincia:  reftitui  polle,  «7«/  &adu.quem.  elTc  rccentiorem,&qui- 

Confimihs  tcxnis  extarc  vidctur  in  Li.C.  dcm  vnam  cx  nouiflimis  conftitutioni- 

/ aduerfidtndt.vhi  patcr  donanit  pracdium  bus ,  codia  cracndato  de  nouo  infenis , 

fiUo  j  deindc,  eodcm  confentientc  fiHo ,  qua:  prioribus  fi  qiuc  contranx  occurrat. 

idem  prxdium  ali|  rurfus  donauit:  in  hoc  vim  derogandi  habcat  r  hoc  autem  colh- 

confcnfu  fihus  eft  circum(criptus,&:  pro-  gitur  cx  infcriptionc  &r  fubfcriptionc  c- 

pterea  reftitui  poftulat :  & dicitur  locum  ius,proutaiibi  monuL . 
cllc  reftifutionijCrfi  aducrfiis  pacrcm,qui       Non  melatct  aluis  conciiiandi  ratio-  - 

fiindum  hhi  confcnfij  ahenalfe  dicirur,  ncs  ab  alijs  cxcogitari ;  fcd  fi  accura-- 

reftituno  pctotur.  Sic  criam  in  /.  vUim.  tius  confidcrentur,  fubfiftcrenon  pof- 

autcm.  Ced.  de  bon.  qwt  hbtr.  itidcm  fimr  . 
reftitutio  aducrfus  patrem  fiho  concc-       Qupdcnim  ad  legem  1.  Cod.fi adutrf. 

diiur.  Promdc  ftatuendum  videtur  li-  rem  tudie.  vulgo  rcfpondctur  m  caluil- 

bcris  aducrfiis  parcntcs  quoquc  in  in-  hc  propofito  non  rcftitui  fiham  aducr- 

icgrum  reftitunonem  concedi  ,  fccus  fus  patrem  ,aut  fiuShim  patris ,  fi."d  aduer- 

quan\  cautum  cft  in  did.  L  fin.  C.qui  &  fiis  fa(5lum&  lententiamiudicis:hocin« 

aduerfitjnos.  quamidcircoadmitnnequir,  quia  cum 

Et  (anc  muhi ,  his  textibus,  modo  ad-  patcr  judicio  agendo  confecutus  eft ,  vt  - 

dudis  permoti  ,  ftatuerunt  rcftirutio-  filiacondcmnarctur,iddrco  quandoad- 

ncm  in  mtegrum ,  tunc  libcns  aducrfus  ucrfiis  ientcntiam  Sc  condemnationcnir  • 

parcntes  dcncgandam  ,  quando  dolus  iudicisrcftitiiirur,ctiamaducrfiispatrcmr' 

malus  alicgarctur  p.orcncis :  CTcerum  fi  ipfiufque.  fadtum'  rcfticui  incciiigicur  : . 

cantum  allcgarctur  fimphcitas  cius ,  cumis,qui  impetraragcndo,  vtaduer- 

qui  leftitui  poftulat  ,  conccdcndam .  fiirius  condcmnctur ,  ipfe  condemna-' 

cflc.  rc  incelligirur  argum.  Lfiurti.^.  matidurtf..'. 

Venmtamcn  hanc  diftiniftionem  rc-  de  bit  qui  n$t,  mfi.  Sc  ita  DonclL  ac  DvOf 

felhr  ipfii  luftiniani  conftirutio  in  diff.  rcn. . 

Lfinal  Scitztiuidcm apcrte ,  vt nulbam-       Sicctiam  quando  ad  Li.C. adu. doMt.'  ■ 

pUus  dubitatio  ea  dc  rc  fiipcrrdle  pof*  refpondct  Doncllus  ,  etfi  in  cafii  illios  - . 

iit.  iegisagatur  de  hiOco  patris  ,  non  tamea  i 

Et  {anc  -quaconque  reftitutione ,  qua  ■  poftukri  rcftitutionem  aducrfiis  patrem»  .  • 

fihus  (clacfiim  reftitui  poftulat,  Ixditur  nccrcfticutionemiilam^patremofrende- 

^xiftimano  parcnrum  :  fi  cnim  patcr  re,vtqui,re  doiiataeuidba,neqnaquatir 

JHum  lacdi  ignorauir  ,  vbi  manifijfta  ob  iddonatario  tcneatur  LAr^o.^.vUi.  .. 

lcfio  dHtt  arguitur  pater  ftultitiac  &  im-  ff.de  don^t. 
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Jl^edehocDiurenus  reiicit,proptcrca 
quod  in  ciTu  ii/-i,rcftitutio  pctatur  (Scad- 
ucrfus  facium  patris ,  &  colequenter  ad- 
uerius  ipfum  quoq^  patrem:nec  hicatte- 
(iacur,vtruni  re(titutio  damnumahquod 
pecuniariuminrerat  parri,  (edfoluman 
honorem  eius  &  exiilnnationem  Ledac. 

Redbusproindcvt  di(ftucfl,ad  textus 
modoaddu&os  rcfpondetur,  eos  pcr  rc- 
ccntiorcm  ludinuni  legcm  corre^ios  8c 
cmcdatos  cire.Quod  vcto  ad  d.Lfin.^.  Stn 
autem.  bcne  Duarenus  refpondet  in  calu " 
illic  propofito  filiu  non  peterc,(e  rcftitui 
cotra  patrcm ,  cum  nihil  poflit  dici  gedu 
inter  cum&:  patrem,vt  qui  repudiant  fo- 
lum  hereditatc  nihilq;  cum  patreeellc- 
ric,vt  proinde  reftirutio  qium  ibi  fiu'  pc- 
tit,patrcm  minimelxdatautafiiciac. 
Cxterum  etfi bberis  aduerfus parcccs, 
Ai  Mduer.  [jjjg^jjj  aducrfus  patronos  in  integru  rc- 
fi/t  p4re  -  (^ifmj^j  deneectur ;  exiftimat  tamcn  Do- 
^      nellus illis aduerfus parcntcs& patronos 
nonos  e-  ^^^q^^^  j,^  faftum  verbis  tcmpcratam 

„w  '  '  competere,  fic  vtdetrahaturdohvcrbu 
Aato.  ^  mentio  fiat  honx  fidei:  qua:  fcntcntia 
nititur  textu  L  Nodebet.ii.ff.de  dolo  malo.  in 
quaVlpianus:Q«i6My2J',a]t,^<r/0/iM  non  dor 
♦/rwrfmtelligea(5bo  doli)  vtputalihertitdd- 
uerfm  parerues  patronosue  cum fit fumofu\fed 
net  hHmili  adutrfm  eum ,  qui  dignttate  exce^tt 
dtbetdart  :  puta  pleheio  adutr/iit  con/itUrem 
rtceptaauHorttatit ,  vel  luxunofoatqtteprO' 
digo,aut  aliAs,  vtlt  adutrfui  bomine  vita  emen- 
ddtiorii.Qu^A  ergo  eft.^m  horuru  perfbna 
dicendum  cft  in  fiiclum  vcrbis  tempcra- 
dam  a<Sionem,vt  bonc  fidci  meutio  fiat. 

Et  Hi  LStfuperJhte.C.dedolo,  Dioclet,&: 
Maxunin.itarcknbut :  (anc  fi  iarlaes  im- 
modicc,  hbcratione  lolennitcr  pcr  no- 
uationcm  atque  acccptilationcm  cribu- 
ta ,  non  dc  doloproptcr  patcmam  verc- 
cundiam,(cd  in  ndum  attio  cibi  tribuc- 
^cft. 

Ex  hifcc,  inquam,fiindamctis  Doncl- 
luseuincereconatur,quodctfircftitutio 
inintegrumaducrfus  parences&pacro- 
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noshbcris  non  dctuti  ui  fa<Jlumtamen 
adio  ipfis  non  denegetur. 

Vcruntam^  ctfi  oUm  adlio  famolaad- 
uerius  parcntcs  atquc  patronos ,  vcrbis 
tcmperandafiicntjVt  non  doIi,led  bona: 
fidcimentioficrct,  quo  cxiftimationi  & 
famcparcnnim  atquepatronorum  con- 
fulcrctur :  luftmiano  tamcn  vifum  cft,ita 
non  (atis  confiili  honori  parcntisatquc 
patronii  C«»i,  vt  ait,  procul  dubto  fit ,  etum 
ipfas  perfonas  cauere,  nequtdfu*  optmoni  con- 
trarium  extjiat:  nam  vt  cumquc  vcrbis  rc- 
peretur  famoiaadio ,  (emper  tameone- 
tatur  exiftimatio  patns  apud  bonos  & 
graucs  viros ,  quamuis  lure  non  infamt- 
tur :  eoque  pci  lincre  videntur  vcrba  ifta, 
Imperatoris :  Hequul  fua  opmioni  contra- 
tium  exijiat.  Id  quod  probc  ciiam  Duarc- 
nus  obicriuuit. 

Quapropter  fic  omnino  ftatucndum 
cenfeo :  nullam  amphus,qiu:cunquc  ct- 
iam  iilafit,  in  intcgrum  rcllitutioncm  fi- 
ho  conccdi  aducrius  parciitem,  vt  nec  h- 
bertoaducrfus  patronum:  ncquchisa- 
dbonem  in  fadum,  vcrbis  tempcratam, 
conccdi  jie  quacunquc  ratione  honor& 
rcucrentia  parentibus  ac  patronis  dcbi- 
ta  l^datur  aut  cxiftimatio  corundcm  gra- 
uctur,vcl  mimmuatur.  - 

ProindcjCtfi  Aucornincdemummin-  Qu.  15. 
tcgrumxeftitutione  libcris  aduerfiis  pa-  Aitfi  om^ 
rcntcs ,  libcrtis  aduerfuspatronosdcne-  ne  aliud 
gare  vidcatur  quando  aluid  non  fai«osu  rewedtu 
fupctcft  remedmm ,  quo  illi fuum  obti-  aduerfus 
ncat :  tamcn,  etiam  deficientc  huiusmo-  parenres 
di  rcmcdio ,  hbetis,rcfticutioncm  dcnc-  atquepa- 
gari  veriu5&a;quiusIuftinianiquecon-  tronosde- 
ftitunoniconuementiusiudico.  fi(ief,co- 

Nec  huic obflut,,  quod  hac  rationc U- 
beri  atquc  hberti  iurc  iuo  pnuarcmur  ^itf*fK>' 
fuoqucdeftaudarcntux  citra  culpam,  fi 
&  in  fadmii  adio ,  &:  rcftitutio  intcgri  - 
remcdium  (ublidiariu  ipfis  dcncgarctur. 

Rcfp.  luflinianus  cnun  ponorem  vo- 
luit  haoere  radoncm  honons  &  cxifti- 
matiorus  pj.rentum.quam  bbcrocum.ifc 
Bbbbb  )  iatiu< 
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^        delidcret,idarcoiiOH  immentoquaeri-       Ncchukrifrjgatur  qitod  is,  qui^^c. 
torthttt      *  ^    ^'^^  pr^lente,  qui  rcftjtui  po-   ncralc  dc  vniuerfis  gerendis  ncgonis  fi»- 
/j,    ftubt  caula:  cognitio  &  rcftitutio  fiat ,  an    bct  mandatum,  pollit  cnain  acra  Ipecia- 
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.  £itius  putauit  cfTe  liberos  aut  libertos  da-  Citcrum  procurator  fpcdaH  ad  Itqc 

miio  aliquo  iniuftc  affici  quam  honorc  «lajidatu  wllruchis  dle  dcbct ,  ncc  lutfi- 

parcnnbus  &  patronis  iur e  eciam  nacurq  cit  gcncrale  ojandatum  ;  ica  cnim  Gaius 

debitum  vioLiri:  cum  &  hocinfinita&:  iTt^^J.^./.rcquiritvcnommacun  pro- 

ioxftimabilia  bcnefida  m  bbcros  &  U-  curacondcmandatu  hocricvcmintcpu 

bcrtosa  parentibus  ac  patronis  collata,  rctljtutioncin  petat  \  ita  vt  qui  gcncralc 

mercri  vidcantur.  mandatum  dc  vniucrlis  gcrcdis  ncgotus 

Obfcruandum  tamen  hoc  loco ,  q»  ha-  ailcgec ,  non  dcbcat  audiri-  Cuius  raiio 

ftcnus  dida ,  vt  &  luftiniani  conftituno  ncnuiu  potcft  eirc  obfcura:  ctenim  rdli. 

locuni  falteni  m  ns  habcantjqua*  parcccs  cutionis  auxiiium  clt  cxtraordinarium  & 

ciilibcris,  patronicumlibcrtisgelleruc,  quodammodo  odiofum,  eo  quoperm 

no  que  hi  geftcrint  cum  aliwun  his  liquu  uitcgrmn  rcfticutionem  rddndatur ,  id 

^    de  rano  iuperior  apettc  dcficerc  vidcxur.  quod  ipfo  lure  tenct  Lltt  CMifd.ig.it  nitnor. 

^      "      CuintcftitutioiHintcgrum,vtcxpra>  quocircainandata  nonintclligetur,  nili 

Anrefh   <^"^^^spatet,non dctur,nili caula cognita:  nDminaam atqqe verbis cxprcUis  id fue- 

coj^itioautemcaurcpanjumprxicncii  ncfathuu. 

Pt/ittf       »i"««»t*-<»uia.  tugim.nJC'».  iviiai.i.iinj  •»««.,  «1  •"•••««i.uiji,  pwuit  fnaJII  "  '  

vero  cius  ctiam  procuratorcprqlcntc  rc-   Ic  manditiim  lites  moucrc 

Uirutiofieri  pofiir?  ^dp.Hocfiquidcmdcadionibus  or- 

Ec  rcm  pcr  procuratorc  expcdiri  pof^  din.irus  accipicndum  cft  Lfidttfi  vntw  §. 

tc,  nec  pi  xcifc  ipTarum  partium  prarldi-  proturdtore.dt mtnr.  Almd  vcro  m  hoc  ex- 

namdcfidcrari,diccndumcft.  traordinario  in  iiitcgrum  rcllitutionis 

Sic  enim  apcrtc  Caius  fcribit  in  Lis-i.  auxj]io,obtinetifiquidcm  hoc  violcntuin 

t.ff.deminor.  Sitalis  intcrucmatiuucius>  dlaccotraius  ciuilcdatut  Linhonoraripi, 

cai  pcrcnda  fit  rcftitutio  j  iplo  poflulan-  }S-Jf-de  t6lig.& a£l, 

tcprarftaridcbct,  aut{>rocur.uoricius,  N<-"quc  1ju;c  loluin  in  extrancis  ,fedin 

.  cui  ad  ipfum  nominarim  mandacum  fit.  coniuiicbs  quoquc  pcrfbnis  proccdunt: 

EtinLrntc.C.tttAmf>erpro(urAtHec4u-  umctfi  cium  alias  petfonar  coniuncl.e 

fam m  mttgru  refiituttonis.  Alcxandcr  Im-  Imc  in;uidatu admittantuciLy<</t>' /w.^* 

pcrator  refcribit :  Caaiam  in  intcgrum  precurdtor.ln  pctcnda  tamcn  rcftirutioiie 

rcfHtutionis ,  fi  qua:  compeut  perpro-  "i"»tcgrunonaudiuntur:idquod  Gaiua 

curatorcm  agi  poire.  exprdlis  verbis  fcnbit in  1 27.pr.ff.Je mt- 

Ncc  ad  rein  facit  quod  in  impccranda  nortb.  ExqitOy  inqmcns ,  apparet  cateros  ad~ 

vcnia  xtatis  pcrlona  ipfius  minoris  cft  gtJtos,vtl*fjifmnonaltttrau4trtiiebere^quX 

nccdlaria,ncc  admitntur procurator  vc-  fi'x  voknuteadolefientis pofiulenr.  Excipit 

niamxtatisminori  pctcns /r^.  .2.  C.i/r /uf  lCtusloliimpattc  quifincfpcculinun- 

^«ive«.<f4f.Rdpond.  Nam  diucrfiflima,  dafurcilituuoncm  in  intcgrum  pro  filio 

quoad  hoc,  ratiocft rdbtutionis  in intc-  petcrc  valcat.  Cuius  cxcepnonis duplicc 

gruin  iSiiHipetrationis  vcniacartaris^idco  rauonemAddncuDuafcnus.  i.  Quu  pa- 

cnim  praciens  dcbct  cilc ,  qui  vcniain x-  tcc  llt  lcginmus  admuuftrator  bonoium 

catis  impctrac,  vc  in  caufic  cognirione  cx  filij:  Icgmmo  autemadminiftratorciid 

(ermonc  ciui ,  6c  gcftu  iudcx  diiudicarc  cxijiatur  inandatum  Ifrafes.  C.de  tranfaH. 

Sc arftimarc  valcat ,  an  mcreatur  veniam  /•  ^Uniato  generalt ff.  deprocurat.  2.  Qma 

.  «Afis.  pAtris  intcilit  fiiium  reftitui  m  m tcgr.u. 
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t6Yn  pcriculum  lic ,  nc  fi  filuis  non  fiient  tunonem  in  intct;rum  minoru  ad  hcrc- 

rcftitut' ,  cxccutio  rei  iudicAta:  hac  in  pc-  dcs  &  lucccllort \  niuerfalcs  iranfuc : 

r^ctilo>  quod  alias  pacris  ctl,&  quodaiias  quaHdoquideni  lU  rcgula  habcr  iuns  ccV 

l^cr  rccincrct  in  lubilantia  llix  niunis :  Priuilr^u  qutiim  cauft jiintyqiudii 

Non  obftate  eo ,  quod  dicitur  m  /./^.  fnf»tu  &  tdto  qutdAin  ad heredes  rrtiiifmu- 

fidvtrum.de minor.  non  prodcllc  p.itri  rc-  tuntur,  qu*  uuftfunt :  qudvere per/on.e.funt 

ftitucionem  qium  unpctrat  filius :  hoc  c-  ad hertitm  mm  trunfeunt.  L 196.  de Reg.  lur. 

ficaccipicndum  q^iion  prolic  patn  (»  Atque  in  co  priuilcgiuiTr  mixcum  cum 

aducrs'  ipfum  pacct  dc  pcculio  aj;aiur,vc  primlcgio  rcali  coucnit ,  quod  llcut  hocj 

quirenullaexccptionctucn  valcat-^atli  ita  &  ipium  ad  iuccellorcs  &  hcrcdcs 

parcr  petit  non  ic,lcd  filium  cclUiui.pjo-  iranfmiitniir. 

dcft  rcftitutio  hxc  pitu,vt  didum  fuit.         Hinc  dc  rcftitutionc  m  intcgru  ir.  ge- 

Qq^ij.       Rcftitutionis  porro  iu  iutcgrum  be-  ncrcfcribitVlpianusin/.4.jf</t/B/»/<r^;i< 

M Ixnt-  neficiu  quale  fit ,  inquuit  hic  Auior no-  rtjittutiont :  non  loliim  mnioris ,  vcruin 

jSfWWj rfc  ft*'' •,  necotiofc:  facudumenim  cftbc-  eorumquoqucquiKtipubl.cauiaabfn'- 

Jhtutio-  i^ficia  cfil-  triplicis ^i^nccis :  nam quardi  crunt,  iicm omnium, qui  ipfi potucmnt 

<*)frrMbcnchciA  func  perionaha,  qua:dam  rca-  icftitiiiininicj^rwn»  fuccclloresin  intc- 

/r,<M per-  ha,  &qua;dam  Qii^ica:  partim  rcaUa.par-  grum  rcftitui  puHiuu:idcmquc  m  fpcac 

ftndltf    thn  pcrfonalu :  pcrlon.ilia  bcncficia  sut>  de  rcftitutionc  minorum  in  LiS.  %.fi.  l  ^4» 

quxtancum  perlon^trbuuiuur:  reaha  ^.i4-<,j^i#wi/»or.alIcruur. 
qjttzquidem  akcui  cnbuuncur,  fednon  lUudtaincn-obleriundum,quodcum 

proptcr  pcrli>nam ,  verum  propccr  cau»  refticuicur  minons  hercs,  quimaiorcfl 

sajlcuproprcricnKMvxtavcro.qua-par-  viginci  quinquc  annis,  quia  noncxlua 

tim  pcdijn^,  parcim  rci,(cucaiikcconcc-  propria ,  lcd  cx  dctlindi  perlonarcftitui'- 

duiuut.Erplunmimvjncercftfcircquale  tur ,  &etiamnon-nifiinnaajinumvulc,  • 

vnumquodqiiit  bcncficmm:  nam  li  pcr-  qui  defim<^  prarfinicus  fuit ,  ad  netcrv- 

(i>n.ile  eft,  pcrlonam  fcquitur  eaq-,  cxrui-  dam  rcfticunoncm,  reftirui  pollc :  diuer- 

da  &  ipium  cxtinguicur.Sm  rcalc  rcm&  luin  veroellc  in  muujris  hcrcde ,  qui  & 

caulam  lequinir,&propter  haopcrlona,  ipfe minor cftj  dc  quo  ica Vlpunus :  In- 

;atq;jcii:ucau(Vdchcte«te,dcfieit,fcdcu  Hrium  tamtn  fucttffori  p(ut  qu^n  annum 

pcr'onan6cxringi!Hur.  Idemq^dcmix-  dabtmtUy  vt exedtQoexprejJum^  ftfmett*i 

ti»quoquc  bcnchcio<iiccndum./.<5^.rf<R.  ipfvM  fubttemaf.napofi  Mtnit  jtgcfimuquin- 

liitr.  Hac  igitur.vc  d»xi,de  caula cjuxnnic,  tum  lubebit  Ugitimim  tempm :  hoc  enim  ipfo 

cainam  ecncri  accenicndum  ht  in  inte-  deceptus  xidetur ,  quodcum  pojjet  rejittut  in^ 

gr^imre(iiturionisbcsefidum,vrrum  fit  trdtempiuHatutnmexperfonadefun^ii  boc 

rea]e.anpcrfonalc,anveromtxTu.  A.ut43r  rumfuit.  , 
nolu-r  ftatucte  vidcrur  rcaic  cifc  bencfi-      De  hdciuirore  minoris ,  qcidnam  fta-  ' 

ciuni :  vcrum  mihi  magis  corum  arndec  tucndum  ht,ambiguum  cft?  Et  inuio  dl- 

opinio,qu'.  ftatuunt  quod  fit  benefiotum  ccdum  vidctur  bencficMxm  rcfticutionis  * 

mixtij,  vt  quod  parnm  pcrfonx,  hoc  eft,  in  integrum  debitons  minorcnnisprofi-  fioru prO'" 

minonij.annisiirtnbunimi/.^.i^fiw-  ccrequoqihdciiillcjri;  ficut  rcfticutionc  ^^1'"^ 

nmb.  pamm  caufae^id  eft,  damno  leu  Ix-  inmtcgrumlibcrato  debitore,fidciulVc>r  fi^'^fo 

Coni:qiundoquidcratnbuimrquidci«  quoquecius  hbcrcrur:  idcjuc  (cquenri-  . 

minoriDusi?.ajmis,fcdnonalircf,<^uara  bus fondamcnns  effici  vidccur.  7^'^^'^.^ 
(acilitate&mdicjj  imbecillit.-ucla?hs.  i.  Quotiefcunquc  fidciuirorrcgrcfsu  bertfuu 

Huic  uikAutot  aoftcr  dcduai  rcfti-  iubeict  aducts'  dcbitorc  fuu  toiics  hbc- 
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Iginir » tid  teuspadus  Ut  in  ren\  >  omm- 
moiiocxccptioconipcciciidciuflori.  In- 
cerceflionis  c|uoqiie  cxccpcio,itcm  quod 
libercacisonerauiiccaulapctitur  ,  ctiam 
fideiulIbnconipctK.ldc(nrbacur  crii  pro 
HiioflcoutraSC.qun  tidciullcric,  auc  pro 
nunodre-ifannis  accunilcnpto. 

Ex  hiicctundamenns  iiituendum  vi- 
dccurbenchdumrethtuaonn  iiiincegru 
niuionixistnbucum ,  cciam  ftdeiuilonb. 
corumcompctcrc.  Vcruncaroenab  hac 
ienrciuiajecbe  Aucoc  n  ollcr  deticchr  ,ac- 
queprxdidbumiftudbencticinm  Hdciut^ 
(onbus  ncquaqiiam  comperercilacuic. 

Cuius  fcntentix  fiindamcnta  certa  iiinc 
&indubicata:  nampru  ea  facit  inprimis 
Ltf  fr.ff.de  mptaribm.whi  ita  icribitur:M  Cdu- 
fii(o)(mtuMTttrfiAum  ,  vrmm  ftltet  fituur- 
rtndum  fu  ,  Mtttdmhii  ,  qut  pro  eoobligati 
JuHt,vtputA  fiietujftrtbMs :  ttd/qutficum  fcirtm 
uutiortm  cr  tt fidt^yn  rtan  bnbtrtm,  tu  fidaujfe 
ritfrof,  mn  tfi  tquum  fidauffort  in  ntctm 
mtamfuhutnat ,  ftdfottm  udentgandatrtt 
mdiuUJfdftio:  In  fummaptrfoidendum  trit 
frdtmcutfttmfubutitiMt ,  vtrumcredttort, 
anfidtiufftn  :  nammtnar  coftmtuutn  ttnt- 

MlttlT. 

1.  Ei  inli.C.dtfideiuffar.minor.ScuCTus 
&  Antomnus  Jmpp.  ita  lcnbunt :  fefi- 
ijuam  tn  integrumMatu  beneficto  rtfiitutmts-, 
ftncnlttmtu^iauutmfttin ,  tm  fradutmtx 
bonit  fdttmit  vtndidifti ,  frafiare  tion  ctgerity 
ftdearesfidtiu(^s,qutfroeo  iiaerutntrunr^ 
txcufartnonfotefi.  QitaKmaiidatiiudi(io,fi 
ftcuuum  foUuriut » Jtut  (oademiiah  futrtnt, 
eomuntu,modo  fi  eo  qu^qut  nomiMt  rtfiuutiQ- 
mi  asuuiia  uon  iuuahtrit. 

}.  Et  in  Li.c.tod.ttt.  Impp.DiocIec.& 
Maxim..^i  u,qua  tiH  rtndubt  foffifiiontt,  in- 
ttrfofitodecrtto  prafiJu,  atatiitantummad» 
MUxUio  iHuatur,non  efi  dahium,fidmffoftm  tx 
fafonafiuobnoxium  efft  ctturaSui ,  vtrumfi 
lUia  mdlo  affarutrit  contraQum  iuttrfofitum 
afi,  mam/tfii  iurii  tfi ,  vtrtqui  ftrfoua  tam 
venduricii  i  quam  fidtutgarii  ctnfultnium 
tfft. 


4.  Et  Mtio  cur  lidciutronbus  nc  " 
proficMt  refluutio  in  integrum  mmoris, 
iatis  peripicua  cft,  qua:  ctuni  hauc  oblcu- 
remdigitaturm(/././^  ff.dtminorib.  cjui  d 
nenipeiJi/«r/«fl»  &  niiquum  ,feret  fideiuffcii 
tn  necem  (reditorit fubuentri,  qut  m  fecurttai  e 
oblsgatieHutumacttfit ,  Nec  mouet  cxcm- 
plum  heredis ,  cui  bcneticium  rcftituiio- 
nis  tribui  diximusi  nam  rotio,  qu.v  in  pec- 
fona  fidciutrorum  bencficium  fiicit  pcr- 
fonalc.in  hcredis  pcriona  penitus  dchcic. 

Cajteraveroargumenta,qux  procon-Qu  it. 
trariaopinjoncproducipolliinc&lblent,  An  btne- 
iolutarepencs  ii^ /.  trjft.f.q,io.  RefilHf.fiitum 
incarum,quo  me  breuitatis  caufa  x.c(cio..refi>tu- 

Cxterura  &  illud  controucrium  eft.v-  tiouii 
trum  bcnciiciumhocreftjtutionis  inin-;'/o^/ 
te.;ruin,minoribus  ly.annistributu  con-  conforti 
foitibus  quoq,  cuiiHcin  htis  protlt  /  Vcr-  mmorii  ? 
bi  caula,  ahquis  cum  minorc  zy.annis  c6- 
munemhabuit  cauiam  &  litem  .-aduer- 
tus  hos  pronundauit  iudex,minor  conrra 
ludicisientcntum  ui  mtcgrtim  rcibtutio- 
ncm  imperrauit,  qu.T:ftio  etl ,  vtrumhacc 
rclbtutio  protlt  muion  duntaxat,  an  ipti- 
lu  quoque  focio  &c  contorti,iuvt  pro  nu- 
ius  quoquc  parte  fentcnuaretcUla  intcUi- 
garur ? 

Etquod  profic  contorti  voluit  Barro- 
lus  inL  vnic.  C.  Bcomjod.  caufa.n.s.& 6.  Ge- 
iNfca  .var.  ref*iutJ^.iLto. 

Fundanientaquibu&  opinio  horum  ni- 
citur  hzc  func. 

Primo  quod  bcneficium  vnius  profit 
coniocii  &  foao  Iiiis  confinnare  vidccur 
i  fi  temmuutmio.f.qutmedmod.feruit.a- 
ttrrr.vbt  Paulus:  Sicommunemfundumtgo 
&  fufiUui  babtrtmm\Iicetvttrqut  non  vtirt- 
tm ,  tamatfrefttrfufiaum  &  tgenamn- 
tmtOp 

Catlis  Sc  fi6ki  tpccics  hacc  cft :  cgo  Sc 
pupiilus  commtuicm  fundum  habcmus: 
illi  Rindo  feruitusdebenir,quxquidem  : 
Ieraitasamitnturceporenonvtendo,nitt  : 
pupillo dcbeatur, quialongiori  temporc 
opus  ell  in  rcb.pupilli  vfu  capicndis  U>mu 
Ccccc  fidti 
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jJ</«/</<-ffWr.</ow.  RcrpoHJerPaulus&  i-  Pcoquacademopinioncetiamfii^ 

m\hi  &  pupillo  fuccuti.adcoq;  bcncficiu,  cit.quod  m  Lj.^.^.ffMmmtribut.Vlpunwy 

tnbutii  puDillo, ctiTotti  tpiius ik  lodo jp-  cxpiclic ncgat  ,  bcnchcmm  in  uucgrum 

Jcft.  ConHinilitcr  quoq;  bencficmm  re-  relbtuiioms hiio  minoricompcics ,  pro^ 

«Vicucioiiistnbutumminon  iplius  quoq;  dciredcbercpatn^quiaprartorpromifcrit 

fsrti  Sc  focio  prodcnt.  auxilium  mmon ,  non  maiorj,eidcraquc 

z.  Pra-icrcamrclicconftitutumeft,vt  proporuufucrit  luccucrcrc  minon  non 

fiviuisexpluribusrociis&confortibus  vcro  maion-/.ii.f«£ 

•  dufdcm  liDs  appcllauc^it ,  &  pro  hoc  in  Cura  igitur  prxtor  patri  maiori,nc  cjui- 

jHtcrainlbnrialatafitfcntenria  ,  tumvi-  dcm pcr tcrtuim & intermcdum perloni 

a  niinon  folum  ipfiappcllanri,fcd&cc-  minonsluccurrcrc  vclit ,  palam  cft,  aec 

ictisconfombusprolit.quinonappcUa-  conlorti  pet  minorcm  cllc  lubucnicn- 

IMIMU& 2.C.fivnmtx  plurtb,0pptlLLfiqw  dum  reftuutiomsauxiho. 

fiparatfm.§J.ffJt  apptUdf. -quod  li  itaq;  vno  J-    AiXcdit,quod  bcncficium  rcftitu- 

a-ipclLiiue ik  vincaucvittona prodcft a-  t«onis non tantum  cealc,fed &  perlonale 

Uisnonappellannbusi  ci:cnonconfinn-  U:,minori9fcihccc  pcdonxmbutam:  ao 

liter,  Sc  rcftitunoin  intcgrum  vnius  pro-  pctlonalia  bcuchaa  perfonam  non  c)«- 

ikllct  alteri  ?             *  imt,iicc  loais  Sc  conlortibus  vllo  niodo 

j,  Huc  prxtcrca  facit  vulgarum  iuris  ptoihnt. 

axioma,quodbencficio  mihicx  altc»:ius  4«  HucquoquCMonparumfaciri.f7. 

pcrfona  copctcntc  gaudcr<  dcbeam ,  ctfi  mnoribm  nam  ibi  curator pratdia, 

per  mc  ucqueam  L&fi ptfi  morttm.^.finAL  qux  cum  fuis  adulris  habcbat  commu- 

ff.dt  boHor. pofiif.  contrd  utb.  L  Amutfinnos,  nudiftraxit ,  lcd  rainotcs  cxhuixifinodi 

ff.dttxcufat  tutor.  Itcm  quod  pcrahum  veditione  Izfiinintegrumaprztorefiinc 

alfequi  pollun,  quod  pcr  me  allequi  non  rcftituti :  rcftiturio  hajc  neganir  lodo  ilr 

potuLirctn  Lloci iorpm.^fi fundia.jj.qutmad-  iorum,cuxatoripnxieile:  mfi  eo calii,quo 

tnod ferutt.amitn  emptor  velii  a  toto  cotradu  di(ccdi:  quia 

Scd ramen  verior  cft  acnitioriHorura  aius  incidcret  in  ibdecatem  &  commu- 

&ncenria,qpi  negant,  beneficium  rcftitu-  moncm  cmptor  cura  curatorc :  ncmo  au- 

donisin  integrum  minoribustributum,  teminuitusadfi>cietascm&coivimunio- 

prodcile  confortiac  ioao  ciuidcm  litis.  ncm  rcrum  cft  corapeilendus  LvU.C.  com^ 

i.  Quia  mLwicCftmiommuni  tadtm-  diutd.Li6.ii.fcentttm.f.dtcondid.utdeb. 

utiouja.  Impp.Dioclct.tSc  Moximin.  in  H£itaquoqacplcriq;ftatuuntIinerpp.' 

xc vccba  rdcnbunr :  Kec  fi  matgrvigintt  Doneilus  tti,2i.c.vU.  Pcuus  Hcigius  pitrt. 

qumqKtaaimfororvefirafuity  vobunonman-  i.(f.ipJi.i7.&Je^q.  iAxatizius  derefitt.iniih^ 

iUntibu6,ne(  raram  tranfitHiontm  habsntibu*^  ttgr.c.i^^ Duarcrms  add.  L  vnic*  Codk.fim 

deiurtveftroquicquammiBucrepotMt :  rutm  (0miN.Mi  (4«/ Mudacus  ibid.  Colcr.  de^ 

fi cognttis.quagtfiit ,  bu  ionfenfuni poft vtginti  (if27^ 

^tnqut  anrus  atatu  comiaodafiu  :  quamuM  His  veioitaprxmiilis,noneftdiffici]is 

iUemaior  proportiontjMarcftiiutmu  auxili-  cciponiioad  contrariaargumcncx 

mm  iniplorare pofiit :  vobie  lamcn  ad  c ommu-  Ad  primum  cnim  rcipondco ,  bcnefi^ 

tucandum  edi^  perpetui  benefictuin  euu  atas  cium  relbturionis  vniusfodi  eaetcris  iion 

fdtrot  iruai  non potefL  pcodeiic  pcr  inpca  dida  ,  nifi  caula  8c  rcs 

Hicapcrtclmpp.ncgjntlirncficiu  ce-  uciiidiuidtuj  aut  res&  caula omnino fii 

ilicuaoni5CjrterisconioctibusclI«  com-  conuexa:  it(]mitid.Lfi(ommuriem.io.  a^i« 

munu*udi>fn.  ou  uc icxuituce ,  (^uo;  uon rcctpii  diuiiio- 
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•nttti,lfiipHUnBntsnoHd4uiduntur.ff.devetb.  mr<S:rulpcnd.itur,liautexpedirumefl.'    _  . 

0bii^dt.  H.ic itaq^ in caula propter  lociuin  Vt puta.lauentia contra  minorem  la-  T^^a  ' 

xtatcminorcm,maionruccurritur.  tafuit,adiicrliisqaain(e  in  mtegrum  re-  "  '^'^* 

Ad fecundum  terpondetur ,  quod  in l.  ftitui  mioor  pollulat ,  qu^ftio eil,  vtmm 

i.C.fivnvttxplunbw  &d.  LfiquuftfaraTtm.  intcrim  lcntcnnaexecunoni  madari  pai-  'r^J^^^j 

$  Wf.dicitur  >  idhocmodocllcaccipien-  fit :  an  veroceHare&  dilFerndcbeatlen-  '•''^' 

dum,quod  li  vnus  eKplunbus  appcliaue-  tentiavlq^dum  rclbcutJoiiis  caala  venti-'''^'^''''*' 

rit.quivnalencentia  damnati  ftint.vnius  larai?<:linitafuerit? 

■appelkcie  tum  octeris  prortt.li  lcilic vna  Prima  fiicicdicendum vidcrnrcttecu- 

cadcmqucilicritcauladch:nllonis.  Hmc  tioncm  non  lufpcndi  retlicutioncin  mte- 

igiturrelticct  ditierentia,qu;ccft  appella-  grum.led.hac  non  impediente ,  lentenri- 

cionis  &  refbtutionis :  nam  m  appeliacio-  2m,aducrlus  qucm  reftitutio  pecitur,exc- 

jieeadem  efl  caula  omnmm,quia  vnus  x-  cutioni  demandan  pollc. 

queaiq;altcrappellarcpotcft  ;  hocdun-  Ezenimtn  {f4tii4perreC4dLCernel.de 

laxat  uucr  eos  mtet ert ,  quod  vnus  appel-  /i^/,conltituitur  li  quis  ex  Chirographo 

bt,.'ilcernon,quamuis  altcr  appeliare  po-  conueniatur  ,  quod  arguatur  lalli  abad- 

tuillcc :  atinreftitutionemintegrumide  uerlariis  ,  quod  intenm  cogawr  (oluere 

dici  no  poteft:  vnus  cnim  rcftitui  potcft,  is,  aducrliis  qucm  inftrumciKa  profenin- 

altcr no potcft:minor, inqui,  reftitui  pot  tur,(aiua camen  accufatione  fklli , nc  mo- 

raaior  no  poteft,etialj  veltct.  Argumenru  radxaccufationis  caala  lacile  coroinitcan- 

proindcarcparatiB&diliimilibusprocc-  turlitigatores ,  quodmorctur  cxecutio- 

dit:itaDuarcnusinloco  lapraciiato.  ncm,  Proindc  non obftantc in  integrum 

Ad tertium  rcrpondctur,non clle  pcr-  reftitutione,cogetur  minor  lcntentiac  la- 

petuum  iftud axioma ,  quodillud  bcncH-  tisfacere ac Ibluere,  quoniam  frequcntet 

cmra.quodpermehabcrc  non  potui,per  accidere  lblet,vttalcs  rcftitutiones  inin- 

ahum  habere  &  obtincrc  qucam.Falht  fa-  tegrum.impediendac  daniaxat  &  tardan- 

nein  bcneficiis  perronalibus  vcl  mutis.  djeexecutioniscaulapetantur  ,  quo  lcn- 

Ecquodhicnoproccdat  manifcftum  cft  tentiaaut  cludatur  aut  cxecucio  eiusim- 

•ex  eo  quod  patcr  vigintiquinq,  aimis  ma-  pcdiatut. 

ior.etli  per  le  bencficium  rcfticationisin  Et  itaquoqi  lacobus  Menochius  con- 

integrum,minonbus  tnbatu,  habcrc  ne-  cludit  hb.x.pr^fumpt.  74.  quod  cum  aducr- 

<]ueat :  per  fiUi  tamcn  pcrlonam,  quantu-  ius  petcntem  le  rcftitui  in  intcgrum  con- 

uis  itatc  minoris ,  bcncficiu  hoc  reftitu-  aa  ientcnnara  fit  prxfumprio  malicix  & 

tionis  obtinere  non  valeat         ^-.ff.  de  caluraniae  ,  lententiam  ipfam  elfc  prius 

mmorib.xn  qua  ita  Vlpianus  fcnbit:  fedvtru  cxequendam. 

folu p4tnbm-f4milt4rum;,4H  etuim filiu-fami-  1.  Quo  etiam  inprimis  fecere  vidctur 

lutTum  fuccum  debe^t,  vuiendum.  Mouet  dubt  -  (ApfufcU4t4. 6.di  in  tntegrum  refttt.v  bi  Pon  - 

tMfionem  quod fi  quit  dixertt,eti4m  fiUufdm.tn  tifex:  Sentettdyin(^\iJut4,procur4t«r  moru- 

re  petttlt4ri  fubutntendum  ,  vr  per  eos  ettam  fterif  ad  prob^udam  pr*fcripttonem  faftdm, 

nuiortbut fubuentatUK  tam fupcr  qudtuor  4rticulu  prdnotatu ,  quam 

EgoMUtemverijrtmdmtrhttrtr  fentetuiam  ett^mfuperqutbufiUmdedmisper  tranfit^it- 

£xifiim4ntium ,  fiUumfdm.  mtnorem  4tmit  in  nem  4cquifttu,  refittuttonem  in  mtegrum ,  »#- 

tntegrum  refittut pejfe  tx  hu  folu  caufis ,  qud  t-  mne monafterif  poftuUuit ,quam  eidem  duxt- 

pfiHtinterfint  -.put^fifit  obltgatut.  mus tndulgendam.  lieveroperexcogttatama- 

Ut.t.          Poftulata  autem  in mtcgrura  rcftitu-  btiam ficutexprafumptioniipbtrib.vtdebatur 

4rV.     tione,vti:uraexccutiofcmcntia;irapcdu-  tQt&umfentwttapopter  diutrfat  fuj^titonet 

.    .  Ccccc  z  incuT' 
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incutrmt  dttrimentum .  ttoi  dqmtMtt  penfata^ 
mrtduxtmmprouidtndum ,  vntnte  omnidfu- 
fradiddfinttntiM  txtcutiontmdndttitr. . 

3.  Eajidemquclcntcntiam  confirma- 
rc  vidtntut  tcxtus  in  t.fin.C  dttrdm.  cegmt. 
cap.txlittru.&cap,  Audttu  extr.  dertftit.tn 
tntt^r.  vbi  di(pointur,  exccptiones  pod 
kiucntiam propoliras ,  (cntentueexecu- 
ttoncmnonimpeelirc.  Exquoconclude- 
cumvidctur ,  ncc  rctbrutioncm  m  mie- 
j>rum,poillcntcntum  pcttiam,  impedire 
ik  diftcrrc  poile  (enicntic  cxecutionem. 

Scd  cjuod  in  integrum  rcibtutio  mino- 
rii  rulptndat  cxcxucic  ntm  fcnrcntiic,  ve- 
nuscft.Etitxquoq;ftatuuncDoneIlusii. 
comin.1  (intdL,je.C.dttTanfad.n.4^.Duirc- 
nus  adl  vriK.C.  inmttgruturtfttt.  poftulata, 
Maunus  dtrtftit.intiatgr.c.29.&so.  Myn- 
{mg.\.obf.4%. 

Quxicnceniuhitccfundamcntis  niti- 
lur.i.ln  Lvnic.Cinmttgrum  rtftitutio  poftu- 
laia^  Impcraror  Goidunus  ua  rcrcnbit : 
Poftulatain  integrum  rtftttutione ,  ctmiiam 
fu9 ftatu  tffit  dthtrcdonet  resftmatur ,  perftn- 
€ui  lurit  tfh  idqut  curabit  it,  ad  cuius  partts  ta 
rtsptrttntt.  Atqui  li  cxecutio  fcntcnajc 
aducrfus  quam  impctrata  eft  infticucio  in 
integrum,nihiIominus,pcndtntcmintc- 
grum  rcftitutionis  cognitionc ,  exccuno- 
ni  demandaiur  noii  (ane  omnia  m  luo  fta- 
lu  inregra  rclinquuntor.Proinde  ficuc  lii- 
fpcnditurperappcllaiioncm,iuquoque 
pcr  rclbtucionem  in  inccgrum  :  hc  ficuc 
pendencc appcllacionc  nihil  tft  accencan- 
dum,  nihil  innouandum ,  itaquoq;  pcii- 
dcncercfticuuonemincegnim. 
,  i.  IdemquoquedilucideprobaciL/^. 
Cdt  tranfaB.\\i\  m  lucc  vcrba  Impcrator . 
rcfcribunt :  Sicdufa  cogmta  prohata  fenten- 
tiaficut  lurt  rraditum  tH,  apptUattonu folen- 
nitattfufptnfa  nentfl ,  fuper  ludtcato  fruftra 
.  tranfigi  non  tit  opmtonit  mctrta. 

Ecce  hic  apertclnipcncores  landunt, 
lcnccnuam  nonmmus  pct  m  incc^rum 
refticutionemruipendi ,  quampccappel- 
iKionem:  quodiiautc  fcntentiaftilptii- 
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ditur  per  rc(biutioncmin  incegrum,exc- 
cucioni  lanedemandArinonpcceft. 

Acccdic  huic  quod  quicquidiure  com- 
muni  appcUacio  ^ic,id  pure  fmgulan  va- 
lcc  rcftiiuaojin  integrum  t0t.tit.C9d.fi  ad- 
tterf.rem  luduatam  L  ntmo  ff.dt  rtftitjn  mttg. 
Donell.  </.n«nt.  Atqui  appellacionem 
difterrcac  impcdirccxccuuoncm  (cnccn- 
ux,expcdicum  eA:proinde  &  rcfticucio  tn 
intcgrum. 

Hts  non  obftanc,qua:  pro  concrariao* 
pttiionc  lupra  fuerunc  moca,  Ad  priraum 
rclpondco,non  pr.-cfumi  quod  refticutio 
in  itucgrum  malitiofe  pctatur ,  remoran- 
da:  exccucionis  couia  ;  ctiamd  hoc  ficri 
poflit:  quod  fi  ramcn  praclumptioncs  ap- 
parcoiu  malo  animo  &  caula  impudicndi 
edcthis  (ententix  rcftitutioncm  pcci,an- 
ce  omnialcnccncia  execucioni  m  adabicur, 
rccepcacamenavidlorecaucionc,  (evni- 
ucr(a,quxoccafione  (cntentixmedio  cc- 
porcpcrccpcricreftituturura,  fiaduerfa- 
nus  iucaulaprxuaiueric  M.yn![\\\^Acbftr- 
Mat.4S.D\i2s:jU0Co. 

Acq,  icaquoq-,  intcrpretandum  aiunt 
iLcap.fiifcitata.6.dtininttgr  rtftit.  Idque  e- 
uincunt  vcrba  iftius  c:^it.  Keveroprrexco- 
gitatammahtiam ,  ficuttx  pafitmptientbus 
plunbtitvtdtbatitreffe&umftnttKtia  tmptdtti 
cmtmgemK 

Vndcargumcnro  k  conrrario  lcnfii, 
in  iurc  fortillimum  cft  Li.ff.de  offc.  enu. 
colhgitur,q)  (i  nullx  huiufmodi  apparcat 
prjflumpnoncs  malitix  ,  fenrentia  tunc 
cxecuuonimandannon  debeat.  Adeoq; 
luris  hicCanoniocexcas  conftrmarpoci- 
us  quaminfirmac(enTcnciamno(bam. 

Ad  poltrcmnm  rcfpomdct  Mauncnis , 
eifccpnoncm  Sc  in  inccgrura  rcfticutio- 
nem malc  111  propofito  comparari ,  cum 
diuctia  fic  vcriuiq;  ratio  -  (iquidem  longe 
pluscHicacKciiabct  rcftituno  inintcgna, 
c}uam  cxccpuo  arg.rot.tit.cfiaduerfmrerH 
tud.  Cuni  igicur  argumcncum  procedit  ii 
duicrfisjmalc&vinofcconcludit.  ' 
Ex  hjs  itaqj  coliigicur,q)  reftiiucio  regu-    .  > 
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kritcr  rurpcndat&  diffcrat  oreaittoncm  r/mtes ,  finitmm &0naitifu  Ronm,  &  in 

jcmcnaar:  fitflgpns<iuobuh  caitbus.  bM^Uamfriey&mltfUkt&in  Mhu  frtum- 

.  «.'SiccrataiivaAiaMcoUigat  -mli  rfftirimimm  tmiimum  tmmimwk 

.Wtnoranda  i  mimmmPxmiM.  mteiiriofc  nimiermimiiiiitaiimiiitnm^milk  menka, 

\im  K^bmuaomft&dmu  i,u^fi^  &  Uttnfmunm  ha  cffe  er>mviunt  ex  d^$, 

MHb«''~    nmmmml^mum^iquUmduct  dtfcrmtnt 

n:«.Sicaii&rdliatDaaUTeqnuationgie>-  fitkml^nlfimimik  fifim  efi.  QmdnMfi- 

-kmmkmofaBootiedc  non  ftattra  pcMTti  do-  /«i»  in  muierum nfiitntm^m  (  qmtm  ndit 

cere  is,qui  pctit  itftitatione ,  id  quod  ad  jmmti  rnanr  currtre,  exqnovutfimifiietiSa 

uctIus  tenri  iinampropoiitvrHS  cil»atqDc  iUuxcrtrJ /edetiam  m  mMwrnm  boc  idtm  nd- 

resaiciocem  exigac&  dciideret  iiub^^:  hkri^imcmtm  ,rt  &  biefr»  nib  mm»  me- 

ciincenimnonr«ftcBfln£dafiDttnd«ai-  iiimM»tmitimim'm  impmmdl^mmmr^d 

ectuioi(|ui^iam  in  (cncencia; execucione  imerpmimimilJtmtjhirimtmfllmiUtl^ 

fiiinmariq  folct  aJKiberi  cognitio  iLi,Dwy  6tem. 

tiff^fi^r^m.ffMernifd,  -.^  „,  •    Amias  vctksdicicur,inqModics  dun> 

^  •  in  qpibiu  (aqunaii»  cc^nicioiliW  ttMtfli«oanneacnr,quibusagereliceCi 

fadfanv^ipcpieniioocs,qw  fuique  copiam  facit  m.igiftrjtus,  pro  cri* 

in  continenri  pron.iri,  polfunt :  non  .iu-  btmali  fcdet  &:      rcddit  noftuUiitibus: 

{cm  ilLr,quas  vltenus  cxcuccre  neceiium  coatinuus  vecotqui non  lolum  iiuiuiino- 

tStl.3  ^.il*idiim,D(gefi.4dmkik^bmt  di  coate dKehn ,  led edam (atads  Ac 

iudex  (umniariam  cnifie  settRndonis  q«ibu$iniiidicioa^rcnonlicec,necrui 

probacioncm  in  oranem  cuentum  ad-  copiamfadtm^ftr.icus,ncc  ius  rcddit. 

mictcrctcnctur,cum nihiiprxiudiciiim-  hi^TK^axaihoctil^KiLuD^ft.dedmerf^ 

liiincac,  fi  huic  leai  probadoni ,  6c  oux  ttmpmMm  pifimft.  Dautnns  si  tmnL 

modicotempore  expediri  {»ocerir  c6Kn-  CMfe.  «mp.  im  awyvn|ll»I>ondiiii  m. 

riat:  proindc  fupcrior  rcnrcnriaitaacdp^  tmmkm^' 

end.icft,lns,quircfticunoncmpctflt,ao-  Bwiioua  proindc  luftiniani  cwiftim- 

cercpoirKlUcim,mibm,cfie  caaiam  re-  cione{>eccndae  reftiradoni  in  incegcum 

ll!iuvuNii5,ncc  xes  alnocem  UH^tilliliof iS  |McfinimMbi|MdnenniBm  oonnnumn» 

jdeTiiereT ,  &  in  qua  non  ^dtfr  expcdiri  qaodtainen  eoikiireiiidpiai^noBCic  lon- 

^ ffir  ncgorimn  E>aarenDS» Manrina&^  porc  lefionis.ied  ex  eo  teraporequo  quis 

«iommJncerpp.                        ~  '  hicuiiacemei^nendiluibuic  dli&il^.jfNL 

OdKriwyclirtiiyJiiiiiii  fntnmmodo  ■ 

'■ftftiO£FTlo  rVSSIJ  nancnKU]idie»CK4|aovtiliMnmnciiF*' 

.  ttxriiA               •  lebat. 

■  *■  "      »>..•-•  £xqiu>tatDenperpcram  lafon  conchi- 

MurdJL      Eftitiitb^int^^nm-oliin  peti  po-  iBiauVdfc  Wiiiiii  4n  intcgnimceii- 

' J^^teiacilMRfM aiiiMXh  ydSmsi tTinym^  cdiiuiii'<pnaGiiim'>f4^ddeia  contiiMnis 

Intra  annum  qiio  primtimdecareerpe-  annus  ctiam  currk«C  COtempDCe»  ^OO  • 

nnndi ;  orcitas  cft.  Digefi.  ex  (jMbus  caufis  quis  expcnend»  poteftatem  non  habet, 

mmeres.  Sed  ^oftealuftimani  confticucio-  ex  ^io  ignorarie-iarium  fibiq;  refticutio- 

«fWcamnis^^inquadiicnniiaMCoai.  mmiomh^Mb'. 

dnBiniifiiKatus  eft  ^>i.  C*di(.  dtnmf,  in  RcAc  enim  DuateftaMOicideo  pnefiu 

immgnmprtftitlit. vbi  ita luftinianus  Impe-  rum  tempus  did  condnuum,  quia  vbi  Cc- 

msot  fiqHrmKmH  dMmtum  vttiit  anni  in  mei  coepit  currece ,  iemper  contmuatur, 

m^mBx^immnik^mf^  ■aftaMnanpiMr.acfi.diieiiiM^rii,. 

Ccccc  I  qoo» 
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qaononliccaiexperiri.  Proindc  quadri- 
-cnnium  vtilc  cft  in  initio ,  continuum  ve- 
ro  m  progTclfu,  Et  hoc  vuk  quoquc  lu- 
ftiniaiKis  in  M.lfin.  dum  ait,  fe  mutalfe 
vtilcm  annuro  in  continuiim  quadncn- 
nium,  fictamcn  vtillud  numcrerutcxco 
die.acquo  vtilisannus  olim  ftictit  numc- 
catus. 

Qu<t«^9'  Illud  porro  cxpcditum  noneftvtrum 
An  fWf*-pra*di6himquadricnnium  dctur  rcftitu- 
nuu  qitd-  tioni  duntaxat  pctcndae ,  an  eciam  fini- 
drtenniu  endac? 

re/iiru     Et  quidcm  DoncUus  diff.  Cdfit.i$.  For- 
tieni  ttM  ncr. rtrum  quonds.  in  fint  &  aln  nonnul- 
finttnd*  li  ftatuunt  fufficcrc ,  fi  intra  quadrienni- 
fTdJixu?  um  poftulata  fucntin  intcgrmn  reftitu- 
rio. 

ScdDuarcnusinloco  (urra  citato  ar« 
bitratur  quadriermiu  iftud  luftiniani  con- 
ftiturionepnfixum  cllc  non  modo  pc- 
tcnda: ,  fed  finicndjc  quoquc  in  intcgrum 
tcftitutioni,idq;  hilcc  dc  caufis. 

1.  Qma  luftinianus  in  dtQ.L fitL  cxprcflc 
corKinuum  quadncnnium  obfervandum 
aitadinterponendam  conteftarionemfi- 
nicndamque  Utcm ,  quibus  vcrbw  lucu- 
lcntcr  vnque  docct  luftinianus,  quod  in- 
tra  quadnennium  Sc  pctcnda  &  icrmi- 
uanda  fii  in  integrum  reftttudo. 

'  Etquanquam  non  dcfint ,  qui  tcxnii 

manum  admoucant ,  &  pro  jhtuiuUm  lc- 
gant  tntundam,  itcm  mchtMndam  y  quia  ta- 
mcn  omnium  Codicum  conftaiis  lc^o 
huic  emcndarioni  rcfragatur,  ideo  non 
£icile  recipicnda  crit. 

2.  Acccdit  ad  huius  confirmarionem 
eciam  tcxtus  in  Ckm9ntin.vnkjdtreflkMtjn 
mttgrum,vhi  Clcmens  Ponrifcx :  Ah  Etele- 
fidddutrfmUpfumttmporu,  in  tfuo  ft  U/*m 
n^mat,  in  integrum  rtfiuutiopetip^ttil.  Et 
caufa  huiufmodi  refittuttpniifinaridtbtttHtrd 
quadrunntum  ctmttnaMm  k  ternfore  Ujionif, 
etumji  minm  /pudKtemm  tempm  Ufioiutex- 
i/idt. 

}.  Quin  etiamfcntcntiamhancvctcri- 
bus  kjjtbus  (iquibns  ai£t.Lfi9.nQnprxf\k- 
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mirurreccflitle,  nifiid  manifcftc  appa»e- 
:>x.aTgumJ.pr4utptmmCod.dtdpptiUt.)  con-  . 
lcnTtrc  exmdcapparct,  qucKiolimaimus. 
vnhsdabatur,non  camumad  incipicncha, 
ledadfinicndam  quoquchrem  /  3g.f.de 
mmortbm leg.j  cr6.Cod.dtttmp.in  mttgrum. 
Quodrcaaim  in  huius  vtihs  anni  locum 
fucccftcnc  quadriennium  conrinuum ,  i- 
dcm  quoque  dc  eo  airercndum  vidccur, 
quod  ncmpc  non  tantum  ad  petendani 
&  incipiendam,  (cd  &  ad  pcragendam  rc- 
ftitunonis  htcm  conccdatur. 

Oblcruandiim  infupcr  eft ,  quod cum 
adio  rcicilloria  ab  in  intcj;rum  rcl^rurio- 
no,ranquam  remedio  rcfcindenrc,  lit  dv- 
uerfiffima,  quadriennium,quodin  dtd.l. 
fin.  rcftitutioni  m  intcgrum  prxfinitur  ad 
rt  fcilTtni.im  a^tioncm  porrigt  non  debc- 
at.  Qua  dc  rc  infr.i  in  thtft ptnult.fub  Itt.  D. 
c5r*E  proHxius  dillcremus. 

Nunc  vidcamus  aimc  fuftineripofllt,  Quac.zo 
quodhoclocoautor  noftcrccntat,quod  A»  ctnti- 
diCl.  Itg.  findL  non  fit  gcncralis  ncc  ad  o-  nuS  qu4- 
omnes  reftitutionis  (pecics  pertincat.  dritnnm 

Et  quod  ad  rcftiturioncm  minorum  •'"'"^** 
itcmque  maiorum  ex  mftaablcntiarcou-  ^'fiif^ff* 
la  duntaxat  quadricnnium  conccdatur, 
crtcris  vcro  inintcgrum  rcftitucionibus  ^'^^J^ 
vtilis  annus  adhuc  prafixus  intclligi  dc-^^r**' 
bcat ,  hoc  argumcnto  dcmonftrari  vidc- 
tur. 

Quod  iure  vctcri  annus  vtilis  prjcfi-  ' 
niacur  rcftirutioni  in  integrum  cx  caula 
mctus  illari  Li^.  ^i.Lii.^.2.DtgeJi  quodmet» 
Cdufa.  ftatus  mutationis.£^.$.  Jin.ff.dt  capit. 
NUMM  aiicnariQnisiudiciimucandicaiilai^  » 
6.ff.deAlttnat.iud.mut.  Atqui  hodic  id  cor- 
rcdum  uon  cft  L fin,  Cde temf.  intnttgrum 
rejittut. 

Quandoquidcm  illa  /1/fs.ioquitur  tan- 
tum  dc  reftKut.m  mtccrum  minorum  i- 
temquc  maiorum.Ncc  lex  noua  &  corre^ 
«5lorjavUraluostcraainos&  fines  cxtcn- 
di  dcbet  4rgumLpr£.ctpimm.CodJtdpptU4t. 
ProindcadUuchodicannusvtiJis  refticu- 

rioni 
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.  tioni  in  iiucgrum  cx  prardidis  caulls  pri-  ea  tempore  pra:fcripta&:  cxtinda  non  crt, 
finitus  ccnlcbicur,  lcdpou  complctam  mmorcnnrcm  a:tatc 

Ca*tcrumvtlucc(cntcntiafuftiiierin6  intraquaciricnnium  cominuum  compc- 
poflit,valde  vcTCon  nquidcm  vcrba  illms  tti  j  ita  vt  quadncnnium  ex  dic  primo  an- 
icgismitulia(atJsfupcrc]ioftcndiint,pto-  ni  i6.indicm  cxcremimi  amu  19.  com- 
politum  fuille  lullinuno  vtiiem  aiinum,  putctur. 

gcneraJiterreftituiioiubus  olunprxfixu,  Sicut  aurcm  in  minorum  reftitutionc 
mcontinuum  quadiicnnium  tranlmuu-  fubducitur a*cas minorennis, iuquoqi iii 
rc,quunondiftinguuquicquamIuftinia-  rcftitiuione  maiorum  iubducetur  caula 
ncwintcr  rcftitutiones  cxquanam  caula  abfcntiarvclqu^visalialegitimajqiiaquis 
proccdant.Ncc  refca,qaod  dc  minorum  occupatus  non  pctiit  ;n  mtegrum  teftiiu- 
duniaxat  &  maiorum  reftitutionibus  Im-  rioncm.lic  vt  abicnti  &:  tali  caula  occupa- 
pcracoragai  :  nam  per  rcftitutionau  mi-  to.quadriamuimexeodemumnumcrc- 
noruininrcllij^irhiftmianus  cam  reftitu-  turdicqnoicucrluscftaut  quo  iinpedi- 
ttoncm  qu.r  nunonb.  propter  x*tatem  la-  mcntum.ob  quod  rcftitutio  petitur,  fini- 
p(is  tnbuicur :  pcr  icftitutione  vcto  ma-  tum  cA.D\iAicn.cl.loc,Cia:LC.Mdnr.CoJi(J< 
lorura  proculdubio  non  lolum  cam  intcl-   teinp.m  mtegr.rejlit. 

ligic  luitinianusqua;tnbuuar  maioribus       Sedvtrumignoranttaquoquccxcipi.i-  Q115.11. 
OD  luftam  ablcntix  caullm^fcd  (?.:cas,quq   tur,h.  c.  vtrum  ignonuui  currat  hoc  qua-  An  qtu-^ 
maionbus  ex  aliis  caufis ,  ncmpe  cx  caula   dciennium.iiavtfi  ignorauerit  fe  Ulum  drienntu 
m€tus,doh,  ftatusmutatioms , alicnatio-   eiur (ibiq;  co  nominc  in integrum  reftiiu-  (urrat t- 
ms  ludicii  nuitar.cii.&c.  tnbuuntur:  vndc   tioncmcompctcrchoc  tempus  ignoran-^wtwrfW^i? 
com  dc  maionun  rclhtutione  loquatur   tue  in  quadnennium  computctut? 
in  j^cncrc  lullmiaims,  ita  quoq;  gcncrah-      Autor  nolkr  affirmat  ignoranti  quoq-, 
iermtclh'4;cndus:necimcrc3ulasrclt:cu-   currercqmdncnnuim;:  idque  proptcrca 
tionrs  maiorom  diftingucndum  crir.         quodui  pra:(criptione  non  habcarur  ra- 
Qux  11.     Minod  porco  non  folumantcniaior-   tiofcicnti:vautignoranrn  l fin.C.deprd- 
Vndc (}iiA cnnuaccmficimplcrumvigtiimum ciiin-  /irtpt.long.remp.mverl/nulUfiumiavehgM- 
drunntu  turn.-imium,rctlitutiodaturi.;.  C.<if;nm-   rMti*exped*ndai  vndc  coUigituromncs 
tfiud refit  ffgfnmrefiir.»itner.Li.C.fi*duetfvtn.i.ptgru   pr^lcriptioncscurrere.non minusadver- 
tutioiii    l,i,cod,(.de  remp.nfiit.  fcd  ttiam  poftquam   las  ignorantes,quam  lcicntes. 
prdfixHt  tadu&eftm.iicrvigmnqi:inqucajnns,llc       Itaque&hxcquadricnnii  prxfcriprio 
eipkrjrt         ^^^q  dicspnmus  vigefimilcxtianni  currct  acucrlus  ignocaiucm.    Sed  nuic 
DU/fM?  iiliixit.quatkitnniumcurrat,  dummodo  fciucntiargrauiflrimeaduerfatiuconftitu- 
dies  ifte  vtihs  fuerit ,  coquc  cxpcriundi   rio luftini.uu in  diif. leg.pnglt.  Cod.dertmp. 
facultatcm  nunor  habucru  dUt.  l  fin.C.dt  in  mtegrum  reftitut.  vbi  conftituit  &  fan- 
tenifor.refiir.  cit  linperator,vt  quadncnnium  curcat  cx 

Et  hoc  rarioncm  habct  manifcftifli-  co  die,  ex  qiio  ohm  vtihs  annus  cucur- 
rruun,K-mc  fcilicet  quod  quar ex ccptio  ad-  rerit. 

ucrfus  minoris  ^uis  filcnnum  obiici  po-  Atqui  noridiinum  eft  vnlem  annu  de- 
icll,ca fii  temporahs  :  atqui  prxfcripno-  mum  currcrc  cx  dic  fcicntijc ,  nec  cuircrc 
nes  &  exceptiones  tempotalcs  non  air-  aduerfus  ignoraiucm,  proinde  &  quadri- 
punt  minonbus  Lvlt.Can  quibm  caufis  m  m-  ennmm  noacurrct  igKoranri,tcd  ex  tcnv 
ttgrum reftuur.  Proindcctfi  intra  minor-  porc  dcmum  fcicntis  currere  incipict. 
enncm  artaicm  iion  peticnt  minor  bcnc-  Scd  vtrum  non  rcclamante,ncc  prohi-  Qu.  15.. 
6cium  iciUcuaoxiis la  mtcgrunj  j  uiuca  bcnic  aducdano^ctiam  [>oft  quadncnniu  An  qtt*- 

*  dapfura 
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driennia  ebpfura  ficri  poflit  in  integrum  ccftim-  cbrur,iiforrua,aiurcprxlcripu,rcnvali-  , 

eUpfoad-  tiojConrroocrium  eft?  cuiusfaniiliarc  lpcclcc,tuniabca,conlcu- 

vtrfustu,    Proncgatiuaopinionefiicit  prini6,c|»  tientc&:volentceo,adcuiusvtilitatcper- 

no»  tctupus  c^uadricnnii  praelcriptum  &  prx-  tuict,rccedi  pollc arg.l.7.  ^.t4-ff-  depdd.  iii 

(cntTMlt-  fiuitum  lit  a  !ege,fas  autem  non  fit  a  for-  propolito  autcm  forma  petcnda;  rtllicu- 

(/'  deiur  ma,pra"(cripraalcj;;c,rcccdcrc.  tioms,qucudtcmpotisdehnitionc,prx- 

rijfrtu-        Quodrclhtutiohcaducrfusiuscom-  CcapifiinLfiu.C  detemp.tnutre^r.reJiu.icin 

f       munc ,>gj'air  rcircnan  potius ,  quam  am-  familiarcm  atq;  iauorem  &  vtilitate  eius 

pliari  &  cxrcndi  debcat  arg.Lquod verb.ff.de  conccrnit,aducrrus  quem  rcftitutio  peti- 

if^iU  quodcontra.ff.dt  reg.m.  tur.Itaquc  ab  iuc  Ibrma ipfo  confcnucn- 

j.  Inliipcr ccru mris  cll,  quod  lentcntia  teexprclle vcl ucitc  rccedi potcft. 
!.uapufttnennium,pr<;lixum  ad  inftancu      Adlccundum  relpodet  Mauritius :  rc- 

tcvminatidam  in  /. properdndum  C  de  ludu.  Attutioncm  m  mtci^^um  tanquam  reme-  ^ 

non  tcncat  cmn  bplui lit  tcrminus :  iiaqi  dium  cxcraorduiariu  rcfrcnanda  clle ,  vo-ri 

ncc  rcftituuo,poftterminumquacineii-  lciuciuaiiuctlario.cuiusintereftcamre- . 

n^i  !apfum,pctitavlliuscritcl1icaci.T.  hciiarL  Exccndcndavcrb&ampliandam 

Vcrum  his  rationibus  nihil  moius,  cilc  ptTmjttente&confcntientcaduerla- 

fcntcntiam  contrarum.quod  lcihc.ctiaiii  r.o ,  vc  cuius in  potcftatc Ht fauorifuo re- 

quadriennium  claplum  poflit  reftitutio,  liiinciarc. 

adverlario non rcclamantc,pcu vcnorcm      Ai  :.'i!emrcfpondet  M?.uritiu5,quod  Qu.Z4. 

6c  cutiorem cllc arbitror.  c^uium  cll in  d.LpTopergnduni.  dc  tnennali  An fi l^^io 

Proquainprimis facit  ,quod  quihbcc  inft  uy.i.i,  vt  poftcmslaplum lcntctiabta fitnuno- 

mn  pro  lc  introdudo renunciarc pollit,  nulla (1: .id locum  non  habcrc ,  vbi  parns  tiiteporit 

vcl  cxprclle,vel  tacite  Lpenult.C.de paS.  ai-  contranu.s  conlcnlus  apparcat,  atq;  parte  qnadrun 

qui  in  fauorcm  cius,aduerlus  quc  reftitu-  \olcnxe Mdiarg.d.LpenX2.defa&.  nit.nibit- 
no  pcotur,reccptu  cft,  vt inrraquadricn-      Polticino dubiu cft,  vtrum ,  li  minorc  omtnm 

ntu  pcti  dcbcat  rclliturio,  nec,  co  ebplo,  tcmporc  i]u.idncnnio  quis  Ixlus  lir,  qua-  tjUadrien 

amphuspoftularidcbcatiigiturhuicfavo-  driennm  nihilominus  adrcftitutioncco-  niimpe- 

n  fuo  potcll  rcnunciare  ac  permirterc ,  vt  ccdatur  ?  vtputa  rcm  mca  mobilcm  pol-  tendd  re- 

icmjnis  rclbtutionis  prolonget\.ir,&poft  fcdifti  pcr  tricnmu  &  vlucepilb,  me  ex  iu- JHtuttoni 

ctiam  quadrienniu  petaturj :  id  cj>  faccre  ftacaulaablcnte,quarrittu:  hic,  quia  tcm-  contedth 

vidctur,  dum  llbi  exceptioncm ,  qua  ad-  puslarfioniseftduntaxattnenniuanncad /«r.' 

ucrLarium,poftquadricniuurn  refhtuuo-  reftituuonem  tricnnium,an  vcro  quadri- 

nempetcntcnTi,repcllcrcpofIit,  compc-  enniu,mihiconccdarur?Etquodtantum 

tcrc lcienSjCa  noii  fuit vilis.  duntaxat tcmporis ,  quantij  eft iplum  he- 

Accedit quod in  L6.C.  detemp.inintegr.  fionis  cempus,conccdatur& non  quadri- 

|5etenteadorcnondibtcturvclproroge-  ennium.fi  illud  minus  eft  quadriennio, 

tur  quadrienniu,  petenteaute  rco  proro-  renuit  lafbn  &  B.inol.  qui  ponflimu  moti 

gctur:  ita  vi  tahs  prorogacio  profir  quoq;  fucrunt  Li.^.condirionalit.ff.qHant fraud.CTe» 

adon.Cui  lane  conlcqucns  cft,quod  fi  a-  dtt.xhi  diiponicur ,  omnia  in  liatu  priftinii 

(^ori  colcntiat  reus  &  prorogarionc  ficri  reponi,  &c  Q  codirionalis  fucrit obligacio, 

pcrinittactunc  ctiam  poftquadncnnium  cum  fua  condiuone,fui  vcro  in  dicm  cura 

pcti  ponit  reftituuo.  Nihil  tamen  refert  eade  die  cllc  rcftituendl  Si  autc  talis  el]et 

cxprdlc  an  tacitc  conlcnuat  rcus.  cuius  dies  hnirciur,rclbrutionc  intra  tan.» 

Ncc  rcfragantur  pracccdentis  opinio-  tum  tcmpus  poftulandara,  quod  llipcrefl. 

nisargunienra:nam  ad  primum  relpon-  obhgauoni,npnvriqueintraannum. 

2.  S%un 
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Siiam  pnrtcrc.i  lencciuum  probari 
puunt  co.quod  111  /  26.  ^.S.ff.  tx  quihiu  (du- 
fif  mdt$r,:b\  dicitur :  Quotiem  pcr  abfentum 
quunontoto  tempore  aUquem  txclufit  ;  vt  fi 
rem  tUAm  pojfedtrim  vno  mmmdieftatutom 
yfuiaptombui  tempore  demde  Retpuhlud  C4u/k 
siejfe  (ocperm  teflttutiontm  dduerfiu  mt  vnm 
dietfanendum 

Ab  hacauccmDartoIi  opinione  plehqi 
diuortium  faciunt ,  quibus  &  autiior  no- 
(lcr  accedicibtucnies,  etfi  tempus  \xi\o- 
nis  minus  iit  quadricnnio,tamc  ad  pctcn- 
dam  rcfticucioncm  quadricnnmm  dari. 
X.  Quiahocffopc  diicrus  verbis  lcri- 
ptum  dt  in  Cloncnt.  vme^e  refttt.  m  tnttgr. 
in  quacxprcllc  &  ad  htcram  diiponitur : 
Ecclclinm  toto  quadncnmo  polfc  rcfti- 
tui ,  etiamfi  ipfum  larfioms  tcrapusTni- 
nus  quadricnnio  cxtitcrit :  vcrba  Ponti- 
fidsharc  funt :  Ab  Ecclefid  dduerfut  Upfum 
temporis  tn  quo  fe  Uftm  afirmat ,  m  tnte- 
grum  refiiiuito  pett  poteH  ,  &  refiitutionii 
kuiufmodt  cau/dfifurt  debtt  intra  quadrten- 
n:wn  contimum  a  tanport  Ufionu,  etiamfi 
minus  quadTtennto  temput  Uftonit  extat ; ftd 
non  ftat  rtftnutio  ntfi  ad  tantum  tetitpm, 
quMtum  fe  Ufam  probabtt. 

EquidemBartolusad  hoc  fiindamcn- 
nmi  tcfpondct;  fmgulare  clle  in  Ecdefia, 
quod  n  minus  quadncnmo  fit  ccmpus  l^- 
uonis,can:icn  quadrienmum  ei  ad  reftjcu- 
tioncmpctendammdulgeatur  :  Promdc 
exiftimac  ipeciahtatem  lunc  arguere ,  lus 
.  communceircin  contrarium  ^r^ttW.Ujf 
ftd  munictp. 

Sed  hoc  ipfo  manifcftc  pctitur  princi- 
pium,quodca4iquam  vcrum  Scindubiu- 
cum  prarfupponirur  a  Barcolo ,  fpccialiccr 
m  Ecclefia  rcccpriim  cllc,quod  dc  ca  in  d. 
Clementin.  vntc.  dijponitur. 

X.  Acccdic  quod  in  l.fia.  C.  de  temporibus 
in  integrum  refiit.  a  luftmiono  hiiperatorc 
prxfixum  cft  qiudricnnium  petitioni  re- 
jbtutioms  in  uucgrii ,  nullapcnitus  facla 
diftindione  Lcfionis  maioris ,  iiue  mino- 
ns  temporis.Hmc  iguur  diccndum,fcm- 
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pcctSc  indiftmcic  rcftitutioncm  inrra  qua- 
dncnnmm  pollc  pcti,liue  m.-uusjfiuc  mi- 
nus  Ricric  tcmpuslarfionisquadricnmo. 

}.  Acccdicdeiiu];  quod  quadncnnium 
fucccllcnt  &c  luftiiium  conftitutioiie  lur- 
rogatum  fucritm  locumanni  \i\\is  dtct  l. 
fin.Codu.de  temp  tn  inte^rum  reftitut.  Atqui 
anuusvtiUsohmdabatur,^:  tunc  ad  pe- 
ccndam  rcftitutionem  quando  minoris 
leinporis  eratlxlio:quocircaidcm  diccn- 
dumcftdequadrieniuo ,  a  luftmiauore- 
ftituciom  prahmtum. 

Qua:  m  conuatium  a  lafonc  &c  Bartol. 
adducunturcxigui  luncmomenci:  non  c- 
mm  allegaca:  lcgcs  U^quutur  dc  tcmpore 
adpetendamin  intcurum  rclbtutionem 
compctente :  (cd  dc  tcmporc  pcr  reftuu- 
rioncm  m  intcgru  rcftuucndo,  &iioc  lo- 
fum  volunt,  quodrcftttutioiu')  plus  tcm- 
porisrcddac,quam  l.tlioabliuJcrit,  lcJ  li 
vna  fortalfis  dic  aliquis  larliis  (ic ,  tunc  ad 
vnam  diem  rcftitui  pollit,  hctamc  vt  cuis 
diei  refticuiio  iiuraquadncnmmnconti- 
nuum  poftulari  qucat. 

Et  hadfcenus  quoad  tempus  petitioni 
rcftiiutionisprarnxu  nulla  cft  rclbcutio- 
nis  maiorum&imuiorumdiffercntiai  vc 
quos  hadlenus  pcr  omma  cxarqucc  lulb- 
mam  coiifticucio. 

Hoc  cquidcm  iiicereft  intcr  maiorcs 

i  j.annis ,  j&:  cos  qui  Rcipubhca:  cauG  ab- 
funt  \  quod  mmorcs  anms,  eciam  qui  pcr 
cucorcs  curatorclve  fuos  dc&nfi  func,  ni- 
hilominus  in  intcgrum  concrarem  iudi- 
cacam  (alus  Rcmp.  j  rcftuuunrur,  cogm- 
ca  fciLcaula :  ci  vcro,  qui  Rcipublic.  cauia 
abnc,ca:ccns  quoque  qmmcademcaufa  ' 
habcncur,ti  pcr  procuracorcs  iuos  dcfcn- 

ii  iunc,hailcnus  in  inccgrum  rcfticucionc 
fubncnirc  folcaCjaic  Alaccr  m  ifin.ff.dert' 
fttt.ttt  mttgrum. 

In  qua  lcgc  notatauchornofter,pro 
RempubL  legendum  eile  rcm  judicaiam 
quod  probac  Ancomus  Goucanus  t.vari* 
4r./f^..^/  cumquc  iecuci  Cuiacius  &  Anc. 
Fabcr.  Idq;propcercaquodmUUiir^)i>i- 
D  d  d  d  d  minor 


Digitized  by  Google 


/ 

7<k  ToLTMriri»  I»  DisPftAnanis  Xt 

minor  non  opponatur  Rcipublicx  quaH   mus  antmum.  BoidiiQkiltlnii^Mjafi^ 

aduerfarius/cd  quafi  fauorabilior ,  etiam    nMm.iej.  ' 
aducrliis  aliani  qucmlibet  aiKns,  (juam       Vnclc  IuIjus  Scaligcr,  metum  deriuar 

iamquinonruncmiiiore&>ininoribu9Ct'  (^aiitia&omnecofifiliiimabiidttiir; 
i.im  tkftr.li 3  (;crnr  rcftitutio  cirra  nppcl-  Ob(cru.indumtamcneft,qnodmcru» 

btiontm :  iis  vcro  qm  Ilcipubl.caulaab-  voluntatem  &  conlenlum  non  pcnuus 

fucrunr  non,uiii  liattcnus ,  vt  11$  pcnnic-  exdudat ,  led quod  coadus  cciam velJedC 

«acurappcUaie.  *  oonfentirecen(<amir><{uaimii»eoiileiiitt» 

^  IXinde  &  ideo  rcm  ittdieatam  pntac  ncnplanenrliber. 
fobn.ituendu,quia ipfalcgis  nibrica  &:  in-       Hmc Paulus  in  l.jtcoaRt4t.  17.  ff  qui&k 

(cripiio  ngnilicct  lCcuui  loqui  dc  re  ludi-  ^^.coattum aic  accommodallc  volunca- 

CMatinknpsioaiimikhabcclfMrA^.  tcmifiam^ 

4€dppelLH\iic autlaiewiocauAmdcditle      Etin  CjL$.s.ff^qmdmet.cMfi.  Coaillh»' 

cxifUm.it  riovc.uiuscontradtioncm  Ccn>-  vcllc  dicihir:vndc  vulgare  iftud  nitnm, 

pn»  r  A' ;  c  11  m  c  n  1  m  lcr  1  p  tum  fiudcc  rtm  iu(L  cooiint  ttm/enfiu,  ettAm  tH  tonftnfui,  iktojciit 

propccr  imnlitudmcm  licccamm » iibcar  T»lmmeH  volmtast  quamuis  non  libcra. 
ciorXfMj»il/.iubftitaifl«opiBanir..  IceminiaAjf  Arir«iu^.filiiis6inil.2r 

^atxe  ccadiis.matninoanitiiitiiceiioliii^ 

S,^lSOLVTtO    THES-IS  lccxprcircdicitur. 

ARI  jE,  £c  dcniquc,  quod  merus  non  omncm-  • 

'  cxdndatconfemttffl,  fedt^tn^cx»- 

Jdwi*/.  T  "T Ts  gcneralibus  iii inccgrum neffitif-  toyqnidfadr,confenriat,clare«3jpct^ 

JLJI  tionis  prxminis  lequitur.vt  ordinc  cucprobat  /  is-mverb  nec  tame  qatltbet  me- 

dc  nnqtilislpccirbusrcilitutionisciillcia-  tm  adreftmdertiumeattpuQotii^H^s  ttr- 

iims,j£ln>vcFoiBaiCii:IV«/0r,inquiunc>  ininMtafiaitJii^^,C.4ttnit^lt^  ^  - 

•Mmk.ftltt^.vdekftmii/iri^  Neq;h|]dc(ententiKTefiftic^  qnodvti 

fittmttMfiittallrditdtc^ueatase  fiueahfen-  Kintati  Ht  contraria  vis  &  necefTttas  /.  i.ffi. 

tiahicidet  untin  caftiom  m,fiu<perftaiusmu-  quod  met.  f^M/^contrariaautcmfimu!  ftatc 

tatmtmtauttttfiumetrorel  t.&2  j[.dtftpt.  iic  lubiiilcre  ncqncant:  rc^pondcc  eniin 

Ptimt  iia^  cao&f eftitntioniviaiBC»-  Padus»  oonfiimndas  luceiledaasvolji^ 

gfumcft M  E 1  v»>  quo inie«5lo,  qa»an(  tate»i^nacamiimantecedarmetii,alteni 

dedit  alK^uid  aitt  protnifit :  id  boc  enim,  vero  cum  fequatur :  priori  voluntari  me- 

quod  mctu  gdlum  eil,  rcicindcndu  prae-  cus  6c  vis  (unt  contiaria ,  idcoq;  eam  toK  * 

«DcmfticucionemininccgntmpQlhcetHr:  Ituinledpoftcriqcivoiiincancontrariand 

•  |iceninvpcctoredidc,^M/mMaiMi/(|V-  ian^ftdr«amdfimnmetenimantcquaia 
jfam  tft ratum haieU       quod met.  tattf  aliqu is  metu  aut  vi  cogcbatur  nolcbat , at 
Et  in  1 7.  ^.air prator.  f.  it ptttln :  ( a  pa<Sba  poftquam  coadhis  cft, volcbat.Verbi  cacu 
jprsrtoclcrasaiubuurumpoIiicccuCfC^uae  iatlacro  cocgic  altqucmviaucmctaime- 

•  aaliiii0ai»fiane»fiiaiiniL         -  •  daprQmittecepecaniim;ame({iiamhxt' 

Quid  igituc  m  e  t  v  $  ik  primo  expb-  visaarmetoriiiftcdMtar  «nolebatviicii 

•  candum :  &  Vlpianus  in  lig.  y  fj.  quodmet.  dare  pecttniMn :  rtt  mera  inicAo ,  nut  vi  ir- 
Mi^de^iic  meciKn,qiiod  iu  ti  m  o  r  mtio-  kca^volrdare^ccnmain.  Acquc  h  oc  ell  ^ 
4iftmdinaa«aiiipaiwalicenquQdiitpa-  amoMioAerafftfnetamtoilCTeiiberam 

•  wrjtioiHadMKiOkConftciTiatio  & trcpii^-  volhniat?,  fidus  principium  incoeam«f;. 
afca  nwdt jaotya  abiipiam^dcinitii-  tion^liniiTiolaiidia£him;4cindeIacoe' 
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Vis  CuUdus  reCponder  pruiapiuni  clle 
neccfllcaris  poll-principmm  ,  (luc  quod 
prmcipiuin  lcquirur,elle  voluiuatis. 

Elcgantcr  vero  Antonius  Fabcr  id,  in- 
quit  quod  quis  coaAus  fadt  non  tani  vo- 
luille  euni  vidcri.quam  imluifle,  L22.  Di- 
gtft.derttu  nuptAxim  inrer  duo  nuU  nunus 
efieit. 

Qux  reljjonfio  congruit  fcntcntix  A- 
nftotclis,qui  huiulmodiadioncm,  mctu 
aut  viexturram.mixtaappelUr;  quod 
partim  volunt.u:u  lit,  partuninvolunta- 
ria:vt  rimcrcator,nauis  icuandx  caula, 
■merccs  in  maic  eiiciac ;  nou  vulr  quidem 
merces  ftu»  pcTdcrc ,  led  mavulr  tamen 
•eas  pcrdcrc ,  quam  vna  cum  lUis  perirc. 
Quin  ctiam  huiufmodi  adkiones  niagis 
rpontancns  q\iam  inuolumarias  diccn- 
das  aliquot  ratiombus  probat  Philofo- 
phus  j.fjhic.i.  prxfertimvcro  indcquod 
principium  agcndi  no  fit  cxtrinfccus,  led 
in  co  jplo,qm  aHquid  coactus  facit,qui  ra- 
mcn  mallet  non  niccre,fi  vi  aut  mccu  non 
cogcrerur. 

Inrummamctusnon  cxcludit  (impli- 
citcrvoluntaccm  &  clec^oncm :  fcd  vo- 
lumacis  &  clcdionis  dunraxat  liberratem 
tollit. 

Citerum  quia  Ubcra  homind  volun- 
Tas  in  negotiis  gerendis  cHe  debcr,quam- 
uis  &  co2£tx  vellc  dicamur;ideo  prxror 
aduerfus  ca,quz  vi  raetuve  gefta  ftinr,  re- 
ftirutioncm  darc  ,  cadcmquc  rclcindcre 
•poUiccrur</L/./. 

Sed  hocitadcmum ,  fi  meriisiUicitc& 
<ontra  bonos  morcs  fuerir  iniedbis.Non 
.{\  rcuercncia  quadi  perfonarum  incuua- 
tur:nec  fi  a  magiftraru  iure  lidto  infcra- 
■vji  L).ff.ifuedmt.cau/IDcindc  mrelhgirur 
hoclocoiUe  mctusqui  in  conftantc  ho- 
minem  cadicMrri^w  accifiendHmLaUo  dicit 
9tefi  qucmbhtt  timoTem,  (ed  mdierii  malttatif, 
jiit  Vlpi.inu6  in  Lj.ff.boc  tuEt  Gaius,M«j», 
inquit,Ron  vm  hominu  t^qm  merito  &  m 
bommem  conflMtifitmum  cAdatddhocedt^u 
fertmeredte(mml.6.t9d.h.c.tjlem  luccum. 
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qui  idluris  pena^um  vcl  coqioris  crucu- 
tmn  contineat  Ltj.C.detran/ali. 

H  inc  ncc  ti  mor  c  in  I  n  Ki  m  1  q  h  oc  ed  i  Ai* 
contmeri  Pedius  dicic  libro  leptimo.NV^^ 
dltcutut  vtxationu  ttmorem  ptr  hec  tdi^u  w 
rtftnM.Proinde  jiquu  meticulofm  rtm  KiiOam 
fruftra  tiniuerir ,  ptr  boc  eiiclum  non  reftirui  • 
tur.quoniamneq^yi  ne^  metm  caufa  faCtum 
eSL7ted.tiL 

Atq;  huc  refcrenda  cft  dk  rcgula  iurii;, 
vani  timoris  iufta  excalario  ncni  eft.  L  lU. 
de  reg.iur.lzcm  vani  cimoris  Qftixnatiotiul- 
b  cft  Lij.pr.ff.dt  reiuduau, 

Qupaica  dlc  djuncuar  metus  ad  rcfti- 
tutionc  luftus  rcpuratur,qui,vtdixi,  cuna 
penculo  vitaevel  hbertatis  coiuniihis  eft, 
vcl  ctum  aorporis  cruciarum  conrmct.  /. 
4.cumfeq.hoittt. 

Quid  aucein  h  cum  periculo  famx  co-  Qiiaciy. 
iundusfuerH?  annc&hic  ad  rcftitutio-  Anmetm 
ncm  iullus  rcpuubirur  ?  infamie 

Res  vriq;  dubia  viderur.  nam  quod  in-  adreftttm 
famue  mctus  non  fic  iuftus  ad  rcftitutio-  tioneftt 
ncm  pctcndam,vidcturaperteconfirma-  iuftmf 
re  Vlpianus  m  L^.prmt.ff  hectrt.vhx  nec  ri- 
morcm  mfaini.v  hoc  cdido  contuicn  Pe- 
diiw  hbro  fcpriino  lcribit. 

Et  E)onellus  W.  if.CMp.s8.  art,  non  idar- 
co  rcftiturionem  non  cribuere  mctum 
infamiar,quia  non  lir  per  {c  iuftiilimus ; 
fod  quod  quicunque  is  mctus  eft,  non  ir- 
fertur  ab  aJio :  non  lanc  ab  co  qui  infiuni- 
am  ininatur ,  vt  qui  id  quod  minanir  nc  n 
poOit  ficcrc:  quaiidoquidem  quiique  ir- 
tamis  cffiatur  lurc  &  fado  luo  non  alie- 
nis  conuidis  aut  opcra  fua  leg.  1.  Digeft.  de 
bit  qut  net.  infamta.  Qupd  li  auiem  qui6 
contrapuut,&  ob  id  metuit  infamiam 
ab  aho  muutante  lUatam  iri,hunc  mctum 
fibi  hngitjcrrore  iuris  ,  noii  ab  aUo  lUx- 
tumacdpic 

Subfcnbithuicfcncenrixctiara  Am«- 
nius  Fabcr  in  rattonabb.  ddd.1  y.pr.  vbi  air, 
merum  iafami.T  non  cumsuis ,  lcd  ftupri 
iuftum  cllc  ad  refbrurionem. 

Sed  cf  mfiimiar  mcrus  iuftus  iica  ui  re- 
Ddddd    i  'ibtu- 
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ftndoiicmmereatnr,verior  cfl  fentcn-  rem,  ciadttiim.coipotit  >fdafitaks*> 

tia,qnaecoiifino«Utti.his(fiqiieBCibiis  Cft--  minas. 

ooiubus.    Rcfpond.Namibi  incrus  infamia:  non- 

t-Qmavita&fimapari  palfiiamlMhllt*  cxduditur  nequc  negatur ,  auod  is  iuftus 

l^fft.iUtHMm^vmilia,8ctihBam'  |hadreflkiitbnem:comiliicImpaato- 

mctus  viris  bonis  maior  ciTc  deher,qinm  nbus  propofitum.  non.  fberit  ▼niuerjGtf 


roorns.  L  S.  ^.ptnult.ffMbutqiumunfsm. 
Atqui  tnocns  mortis  eft  ad  xcAkmionem 

Ois  infiimiar. 

X.  Quia Paulus lCtus  '\nlg.%. i.ff.  tod<m 
•  (cnbit :  QindftqMU  dtdtttt  qutf^uM ,  ne ftu' 
frum  pdtmmr.vir  ftm  MMiir,  «Mm  mm 
kdkn.cum  xiru  bmM^kjMim  Huim  9  fMMO 
mortu  efft  debear. 

tc  cjuanquam  Amonius  Faber  in  locd 
fapca  citaco  conetur  hoc  ad  motttm  in^ 
mic  fhiim  refliingere ,  quialCtus  vtamr 


iufti  metus  caufas  reccnfcre,fed  pr.tdpu- 
as  duncuatrxempU  loco  referre:  id  quod 
indecoHigitur,  quodfenistutis,qua;&i* 
p(a  iufta  eft  metus  caufa  /  ^j^fitnltMf.. 
Mtf/Tnullaibi  rocncio  eft  fada. 

Quanquam  aurem  lurifconrulrus  iu-  Quac.  16 

ftum  mccumdcfin^it  cum  ,  qui  iu  con-  Antnttrt 

ftaiucmvirumcadat  Ug  metumttttem.Dt-  deftttuu 

geft.  b9ctitMLqmdmtt,ut^.  quiatameo  Scfit^mS 

dciinuio  im&dseft^ec^iicua^nam  mftusfit 

vidclicct  mcrus  cadat  in  virum  confbn-  metm  & 

■   f  ■ .        -      -      L  tem,nonunmerii6>dehuius  defimtione  fliwii/?4- 

ptrncula  Iste:  non  tametl  hoc  admit-  .*  ,  ^  — JLi» 

•^,  ,         u  ...,,f  quarlitiimeftfYancantcmcradusvariotlwowi- 

rcndum,qui.Trnno,obqiiamlUHUsjin.v     *  ,         ,»     ,        .  ^ 

.nuxpccnarcibtunonemUmt,  m  ou;^  metus.dift»g«endo  remW  dctcritu-  M^/ 
«lis<Lo«liain&miakiamnai»neiJ^^         inrcrprctes,milu  t.amcn  dlorum  pla- 

ticulaver6,lsTi  non  habctvimreftrin.-  cctlc,ucr.iu,quiftatuunr,hocvtrummc- 

gcndi.feddemonftrandi.  •  tusiulcu.iit,an  vcto  non,  arbituo  mdi- 

nSfon  obftant  qu«  proconttaria  cttdetenmiBndiim  relmqm:i»Mcno. 

iuonciuldu.^ib^N«mi«ft»Iii^  fl^^^^  ^■^^•''^'i^^m' ^'mit^,. 

pretesnoftriia7./»r.interprctanturdelc.  l^f^^^fi^^^-^nterpr^^^^^^  Co- 

uiduntaxatcnmiiiationc.KdirTamanonc  *.  ..     q.   r  r»^"^ 

verbali,non  criam  dc  pudore  &  iniamia  Alent»j5ffl«y.j.»«./.  ^ 
rc«h>quia-cunvverborum  arroatate  fe-         Q^iiaTCgula  ittris.cfffttflliiia  eft  ae* 

Aum.coiici«cteoporret  /./.»1  fikinmk .  •Cfiflima,  quod  id  iudids arbitrio  &  di  1- 

tcirorum  vcrborura  cnotfill   i»  verb.  cretioni  diiudicandum  ccnfcatur  rchau, 

Non  ia£briorabus,fedatrodtatc  fa6H.  /  ^»o^ '» legibus  dcfinitum  &  detcrmma- 

^mttm  cm^'^.diex^mf4r^tt.f.^  -  c"»"  "on         J^tg^ft-de  medeltb,  Atqi^ 

-  '         i  mifpiamincoioiuie.defiiuciimatdcter- 


Adargumcnmm  Donelli  relpoiideoi,  minatum  hoceft,<]uinBm:metus  incoa- 
mctum  infamia:  iuftum^balio quoq; in-   ftantciTi = virum  cadat  ( quanquam  fint 
ferri polfc.  Quid cnim fi quisdeprchen-   uonnuUaccaufie  icg^bu&^Bftnita:, qu« in 
fum  ui  aliquocnmme,cuiuspoBnainfa-  omiiibasjttibinis  a|IW^i«fljui^  roetum 
■«M t^'/^wt^ fiifriywiifMw» f ityr^  induaimficinconflttMemvifumcadanQ. 
ftmismtiietuensialiquiddedcrit ,  vd^oe*  nempe  mcms  mortis,  corporis  cruciatus 
hunc  infamii  metumfibi  intulidc  nemo *  lcruiturismfamiiE ,  dc  qmbus  fupra)  hoc 
diapoteii«x.^?.§./#f««/i««r.(i«^^> kimr  reUnqucndum  cft  arbitrio  iudicis 
tr^b^pntlMUkmi  definicndam.. 
rcMl^^quaaiiinrveriftiafti.   i.  Etquodnoiipofliccecau^ulacoin— 
JBOQis*  CBBfis.  iccrnteriidiiimiiyrr  moc^  .pf«lMndiquBlis-mmcQas*qaiuffidatdc-' 
•  .*  iion 
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non  leiiis  cen(earur,(ed  iudic.mtis  prudc- 
cix*  id  c5miicendum  fir,claris  Sc  perfpicu- 
is  verbis  doccr  Vlpiauus  in  l.  Metus  autem. 
j  ff.exquibm  (auf  maior.  Metm  MUtem  cauft 
dbejfi  videtur ,  tjui  tujio  timore  mortis  vel  eru- 
fiattts  corforifcowerritm  abeil,  &  hoc  ex  affe- 
Qa  citti  intelli^itur.  Sed  non  /ufficit  quolibet 
terrore  abduSium  timutjfe  \fed  fmius  rei  difqui- 
fitio  tudtiu  efl.  ludex  igitur  prudcs  mctum 
luftum  xftimabif  ex  pcrfbnarum  qualita- 
re,fad^quc  circumftantiis. 

}.  Dcnicjucfadi  qu.Tftiofemperpo- 
fita  cft  in  arbicrio  &  rcligtone  iudicantis  L 
i  ^  i.verf.tjuorum  alttrum.f.  ad SC.  TurpiU  l. 
ffrdme.ij.ff.ad  muni:.l.voluntar^.6.C.de  fidei- 
foww. Accjui  annc iuftus  mctus  fit ,  qui  in 
conlbnrem  virum  cadat  ,  quarftio  facti 
magis  eft,quam  iuris.  Proinde  huius  de- 
cifioncm  inarbitrioiudicantis  cflcopor- 
ret.. 

At  diccret  .iliquis:  Annon  in  iurcdc- 
finitu  cft,qui  nam  fit  mecus  iuftus ,  quiqj 
in  conft.intcm  virum  cadere  poflit .''  An- 
non  hocGtis  apcrtc  detcrminant  Vlpia- 
ims  &  Paulus  in  l.^  in  fine  &  L  feq.  ^-if-  quod 
mtt.  cauf.  dum  aiunt  uiftum  metum  clk 
Morns,vcrborum,(LTuitutis.  Et  tn  L  7.C. 
de  bii  qux  vi  metusue  ^<rM/4.inipp.DiocIct.& 
Maxun.  mctum  morus.cruciatuscorpo- 
ris  &capiralium  minarum  ad  rcftitutionc 
iuftum  ac  fiiflicicntc  cllc  j.mciunr.  lidcm- 
quc  Imperat./>»/./j.C.rfe/r4«/iif/.  TalemAn- 
<\iimni  imttumprol/arioportere ,  quifalutit 
fericulum  vel  lorporit  ciuciatutn  contineat. 
Cum  igitur  adco  pcrlpicuc  legibus  no- 
ftns  dehiiirum  &  dctcrminatum  fit ,  qui- 
nam  mctus  iuftus  fit,&  in  conftantcm  vi- 
rum  cadat ,  non  videtur  hoc  arbitrio,  di- 
fcretioni  &  rchgioni  iudicis  rchnquen- 
dum  ar^.  d.L  i.ff.dt  lure  deliker. 

Rclp.  Sed  non  cft  vt  qucnquam  ha:c 
obiediio  moucanFatcor  ctenim  qualdam 
iufti  timoris  caulas  &  fpecies  iniurcre- 
ccnfitas  clTe,  fcd  omncs  certa  dcfinitione 
oomprehenlas  nego  S<  perncgo.  Id  cnim 
Bngukc  lcgcs  rao^  addu6bc  lacis  fuperq; 
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dcmonftrant.Nam  inLs.  & ^.f.quodmet. 
caufmntm  cruciacus  corpons  omitcirur, 
qucmtamcn  cllc  iuftum  Ifcacuunr  Impp. 
tn  dl.7. c.quod VI  metusue  caufa  In  dL?.  mc- 
rus  leruiruris  omirrirur,qucm  iuftum  ellc 
Paulus  «<//.vi.exprclIc  profircrur.  Er  lanc 
ipfcmctVlpianus  latis  oftcndif,quod  non 
Iblus  timormortis&  cruciatus  corpons 
iuftus  iit ad  rcftiuirionem , led  quod  <i!c  a- 
\\x  fint  timons  ciuli.quinon  niinus  rc-* 
ftitutioncm  in  intcgruin  mercantur,dum 
tn l j  ex riuib.cjufmaior.  poftquam  morris 
Sc  cruciatus  corporis  mcminillct ,  illosq, 
iuftum  fiiccrcmetumdixillct,  fubiicit  .ict 
ludicis  dilqiufitionem  pcrcincrc,  qulnam 
fitiuftus,ad quem  edidum pritoris  per- 
tincar. 

Quin  ctiam  quinam  corporis  crucia- 
tusiuftum  faci.it  mctum  ,  nulhbiiniure 
dcfiniru  reperirur,  icd  proqualiratcper- 
fonaru.n  ,  quibus  infertur  huiusmodi 
mctus  ,  tum  cciam  cx  qualitatc  perlona: 
huiufmodi  metum  infercnns,  tum  dcni- 
quc cx  gcnere  cruciarus  ahisq;  circijftan- 
rifs  iudcx  ftarucr.vcrumiie  iufte  quis  illum 
rimucrit.lllud  ccrtum  cftquod  mccus  no 
iaiffcirionibus  r.inrum  ,lcdarrocirarc  fiidi 
dcbearproban:  icaDioclet.&  Maxim.  in 
l  pCde  his.qut  vi  metusue  caufa. 

Quid  igtrur  dc  minis  diccndum,  iuftu- 
ne  faacnt  mctu  .•'  Ncgat  M.utharu8  We- 
fenbcclurisconfiilfus  erudinflfimus  inpa- 
rjtirLff.quod met.caufa  n  Idque  hoc  \^(o 
fiindnmciito  quod  mctus  non  iadarioni- 
bus  fcd  arrocirare  f\fti  arftimerur.  Con- 
rra  vcro  DoneJlus  affirmar  imnas  fufficc- 
rcij.fomw.jg.  • 

Quas  opinioncs  fic  concihari  pofle  exi- 
ftim  c  ,  vr  mina:  iuftum  incurianr  metum, 
fi  primoatroccs  flicrint  &'capitales,nem- 
pe  morris,  (eruiruris  cruciarus  corporis 
vrfi  armarus  dicarj  nifi  hoc  feceris  vita 
illico  priuaberis.  2.  Siminx  ab  co  pro- 
fcdl.T  fucrinr.qui  eas  quoque  exequi  &  in 
cftedum  dcduccrc  potuerir :  quia  fi  id, 
quodminatur  quis,infcrrcmaliun&pc- 
Ddddd  3  ricu'- 
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riculum  ncqucat ,  criumli  metuatur  ,  ta-  cxtorcum  eft.ipfi  non  auferrctur.ncc  we^ 

mcn  qoiaiulle  non  metuitur,niagis  nde-  tu  gcftuni  rclcuidcrctur ,  lucrmn  lcnuret 

tur  c]uis  ipic  fibi  himc  metum  infcrre,  cx  fuo  maktiao  &:  cum  altcnus  dctri- 

quiab  aUo  pati,  qui  dufmDdiminas  rae-  mento  locupletaretur.  Fingc  cnim  Titiu 

tiut.j.Sidenicjuc  is ,  qui  miius  cifundit,  ab  honefko  hominc  &:  raodcftopecuni- 

rohnis  quoq;  fi.icrit  antchac  minascxc-  am  pctcrc,<S,: ncganti.minas & opprobru 

qni  \C'ck.nbcc.  d.loc.lk  Couaruu.^-?.f.}.  adiicerc ,  &  nifi  pecuniam  dct  fc  non  dif- 

§.  r,.n.4.Cyprius</f^fl;»/i/»A.f./5.§./^.qua-  ce/Turum  ,quickcntiq;  obftrcpcrci  ideo 

quom  Zoonnectus  c.4-4.n.io.qu»tt(L\n{upct  hunc  magis  iadare  pccuniam,quam  cum 

rcquiratvc  fa:uitiam  tyionui  mccuens  in  hominemiurio  contcndcre ,  aucmalum 

tutura locum  fefe  rccipere  non  potuctit.  ci  pcr  fc  vcl  fuos  m  fcrrc  velic :  hic  fi  id), 

Ec  fanccumhic  tolis  fit  mctuf.quiui  vi-  quod  huiulmodi  mcruextorrumcft.  ira- 

rum  etiam  conftantiflimum  cadat ,  mcri-  pudciui  ilh  tk  improbo  relinquitur  ncc 

to  pro  lufto  rcputabKur.  in  micgr  um  rcftitutionc  fubucnitur,mc- 

Qnpdis,inniadLff.c.dchu,qu£Vtnie-  tumtalcm pallb  ,  lucracur  vtiquehomo 

f j««e dicitur,nonia6Litionibits,fed  improbus  cum  altcrms  iadura  pccum- 

atrocitate  fiidi  mccum  cftc  probandum,  am.  Atqui  miprobis  hominibus  lcgcs 

iddeminisa  vano  aliquo&  glorioloho-  noftra:nonfiiuent,necprobos&  nwdc- 

muic  profe£lis  ,  qui  cahum  nihil  fiiccre  ftos  dcfticuunt,  LJt  tjuu  cum  fciret  verf.  mfi 

potclt.aut  nihil faccrc  folct ,  qualia  mina-  forte Digtfl.de  xfu  CAp.  pro  enipt.  L  i.  verfuuL 

iur,intclhgi  dcbct.  Sichardus4i/iily.  Cumtnter.f.ddSC.  Mdcedim.  proindcpcr 

^     _       £x  his  prouide  intclligitur  non  ob  rcftitutioncm  &  ei  fubveniendiim  ,  qui 

cjucmuis  mccum  ci  qui  occalionc  cius  mctu  etiani  non  iufto  adadlus  promifit 

'  *  ^j,  damnum  eft  palFus ,  lubucniri  reftitutio-  qmppiam  auc  dcdic 

<filJiv--"C'"'"^'^g^""^'''^^°''  "^"""^  folumm-  ^    Dcinccps quoticns v-mis  in  ailpa 

rufn  n'.e.  ft"'"  <\^'  ^  conftantcm  virum  moucrc  ^  ^,^^^    dJlo,atqnc  lilc.  qu.  in  culpa 

«w,  de-?^^^^'  ii.tnverb.fednon  ju^ctt ,  quobbet  ^,i,Horatdcdamnovitando;aItervcro. 

tur  ,n  m- ttrr<»''  <'^^^"^'  nmjt.ffe/ed  butus  ret  d.fjui.  .        aolo,follicitus  eft  dc  lucr o  fiici- 

tejirum  fi"'                   'f,^"'^-  ^^f'"^f  -^-  '^'  cndo  cV  captando.torics  ilh  potius,  quara 

rtftttu.  «•  vrr^.  nic  t^men  qutUhet  metm Adreftn^n-  ^^^^^            debet  ,  ciusquc  potior  & 

iumex,<iU^confeniktermtn4tAfuntJu3c,t.  nicliorconditioerit,quamUiSsi  Stoh^ 

fedtalem  metum  probatj  oportet ,  qmfaluttt  ^^^^  .^  ^  .             ;  . 

fenculumnlcorporuuttcatum contme^.C  ^^^^^^^ "       ^^^,^  ^.^^^^ conft.intcra  hc 

d,  trar.iaa,  c.  ConfultMtonu  extr.  dcJPonfoL  i,.,,,, ,                •,  fcd  iUc, 

.   Vcruntamenquodobqucmuis  mctum,  .^i^,^^',^  talcminfert.cftindolo£)J 

eciam  vanum .  rcftitutio  m  mcegrum  co-  ^^^^  ^^^^    ^^^,      ^  - 

peterc  dcbcat ,  his  rat.ombus  cumci  ac  ^^^^^  ^^^^^  ^^^,^^  l,\yci  c(fc  condirio 

probarividctiur,  «  cius,cmmctuseftfeaus.  quiquealiquii 

PrimocnunrceuiaiunsccrtilJimaclt,  .  ,.  i     '    *  '  

.         II  1     •         1  dcditaucpromilitcxt.ihmctUjquammc- 

^iuodncinodcbcatlocupletiri  cumalte-  ,.,^r,:',-  ^ 

T    .o.      o  j  tumracicntis, 

tius  uclura  cc  iniuna  Lio6.de  R.iud.  quod- 

queimpiusex  fuomalcbcio  lucium  fcn-       5.    Dcniquc  caunim  cft  in  iurc  noi- 

tircac  commodujn  pcrcipcrc  non  dcbc-  ftro.quodis  ,  qui  lcuiter  aduerfarioiuo 

at :  atqui  in  propofico  id  contingcret :  illc  mericnti  crcdidit  cxcu/ctur,quia  liccc  hic 

cnim  qui  mctum  facit  impunitus  non  (o-  fucrit  culpa,cum  porius  vocationiiudicis 

Jum mancrct,  fed ctiaiii  Uid, quod  raccu  dcbeat obteropcrarc quam lcuitcr aducr- 

(ario 
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(irio  credcrc  •,  ramcn  quia  nducrGnus  cft  roluendoagitur;  fiquidem  id,quod  fcmc^ 

indolo  ,  culpa  cuancfcit  nccattcnditur,  placuitacconlenfu  mutuogcflum  cft.ll- 

hoc  ocprcirum  cft  tnli.  %.  dalum.  Digeji.  de  nc  gr.aui  caufa  rcfcindi  non  dcbcr.  Et  de 

eo  prr  qHem       tnt.  vbi  Vlpianub  :  bo-  aclu  mctu  extcfto  lelcindcndo  omncs- 

himMtem  mjiHm fic acipmtu  ,  vtjitjfni  vt-  loqQunuir  rcxtus.vt &  ipllinT  pra:toris  c- 

Hienti*dmiii(ium 4/njuid  pfonnnciMiirit  tri-  di(Aum  ,  qui  iuftum  dcfldcrant  mctuin. 

fte  i  pT9i>ttrquodis  ttecefeh.tbueritadiudi<i'  Hocitaquevoluntquodproptcrmctoju 

nmnonYenne,tene4turexhocedili9,qujmuit  idquoilgcQum  cft  rclcindi  non  dcbcar,  \ 

tjuidam putentjfibieumimpatjre  debers  ,  qui  nccrcfticutioin  iure^rum  fn  conccden- 

treduniffnerH.  (^ottrca&hicdohtsinfertn-  danid  iuflus&.Mrfoxlnmctu<L    Ex  quo 

tk  metum  potius  qtiam  cnfpa  Itutttr  acqute-  taracn  non  (cquitur  quod  id ,  quod  incta 

fitnus cir.fidnuridtbtt.vt u potiorfit,  qiitmi-  nrjpic  cxtortum  cft  iph ,  qurmccum  fccir, 

msdeliqm.  rdinqui  ciu("quc  lucro  ccdcre  debeat. 

•     ntita  poft  Hofticntcm /n  w/).rm/w.  Sed  daturaduerfuscuiiiaaio.quodmc- 

ixtra  diiurenir.  ft  uuit  Sarmicntus.    Ad  ^us  caula  in  quadniplum  /  9.  Digtfl.  quod 

textusvcroiftos  ,  qmatrocem  &:iuftum  fi(tt.uuf%.quadrupltUeail.  quac  rcdh&.' 

metum  dclldcrant^rcfpondet  HoftitTilis,  rt-^tim  cx  malcficio  nafcirur  ,  ncc  dcfuk- 
atroccmrnctumreqi.iri.qucadediaum        pricedentcm  in  mtcgrum  rcftitu- 

pra:ioris-.rcdramcnctli  non  fitatrox.of-  tionem  magiftratus  Donellus.  zi. 

ncio  iudicis  ei  fubucniri  qui  mctum  fit  f*>tit.^. 

paffiu,  pcr  l.fn.  §.  prmi.  Dtgefi.  quod  mtt.       Et  quidem  fi  adlus  iuramcnto  confir- 

(aufa.  matus  non  fiient,rellitutioncm  cx  caulis  Q,^; 

ScJhicrLlponfioncrcicdaSarmicn-  luprarcccnfitis,&MJ  /./.©•  7.  Digtji.dere  ^otrM 
tus  rcfpondcadum  cxiftimat  hoc  mcdo        t»i>ifes>'-  etx^.rratis  fieri.dubui.ii  niil-  -«^?"'» 
diftitagiicndo,  vr  l\ aclio  quod  mctus  c.iu-         cft.  Qiud  vcco  diccndum  ,  fi  quis  tutamen.. 

6  intcndinic  aducffus  tertiura  poflliro-  iummento,  pcr  vimautmetumexcorto,  tocenfir- 

jcip,quidoliau:rcaudispafticep5nonfu-  huiufmodiadumconfirmarit?  Anne& 

it,  a:quifTimvmifitvtcanondctur  ,  mfi  tuncrcftitutionilocuscnt.'  dttur  in 

ractus  fiicrit talis ,  q-J  in  conftaivtem  vi-       Et qiridem,  alieramfako iudicio, di-  '*^J^"^ 

fum  cadere  poflit :  aJucrfus  ipfum  vcro,  fthiguciidum  cxiftimo  ,  fic  vt  fi excaufa  ''v^J'"* 

cf.\\  mcnim  fcc-r dctur  ctiam  timc  quan-  aoli ,  vij  aut  mctus  rcftitutio  competat,  * 

domctus  talis  iuftus  nan  fubcft.  inTamenro  non  obftantc  ,  rcftituno  fit 

Vcrum  planc  diiuiutoria  eft  hxcdi-  concedcnda  ,  fin  vero  ex  alio  quodam 

ffindio,nccdilficultatem  cxpedit  ,  ncc  capiic  ,  videlicetabfentixiuftae  ,  accaris 

addidis  rationibus  latisfiicit :  fcd  ilb  gc-  &c.  rcftitutioncmnonconccdenciam  ct 

ncralitas  addudorum  texcum  ,  atrocem  fi;arbitror.. 

«ciuftum  mcmmdcfi  cranrium ,  grjiii-        Diftindionis  Ruius  fundamentum  ' 

»craduer&tur :  qum&apertclQquuntur  perfpicuum  eft :  cum  cnmi  adus  pcr  fc 

illr tcxtus  de  ncgotio  mctu  extorto  ,  ad-  ^^^,^^3    ^  i^rc  improbatus ,  qui  dolo, 

ucrfusipfum mccum  fiiaentcm  ,  rcfcm-  ^     „,^01  conrra  bonos  morcj  extor- 

t\\Ji^x.\JLitot.titulDigefi.  dtdolo.&tit.  quod 

Promdc  fic  porius  ftatucndum  ceiv  met.  caufa.  non  poteft  iuramento  con- 

fco,iaftumroctumdefiderp.ricdidloprae-  firmari  &:  corroborari  :  quancfoqui- 

K>ris,aim.dcncgoriorcfcindcndo&tc-  demiuraracHtumcomiicmhabercdcbct  ' 

luftif 
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Iu{Kaam,nccvinculuinefTeJcbeciniqni- 
taris  csp.  Cum  contingat,extr.de  lureiur.  af, 
non    ob.igAtorium  de  rcguituru. 

Qup<l  lja<fhis  iplb  iurc  non  efl  nullus, 
ncc  iurc  illidrus,ncc  bonis  moribus  con- 
trarius.licctcxciufaabfentidc,  velxtatis, 
autftatus  mucationis  rcrcindcndus  vcni- 
atitumfii-.jrainenco  confirmatus  fucrit, 
nc pcriuriis fcnclVaapcriitur ,  placct rc- 
friruticnilocuinnon  cil^;  Authmt.  .Ucra- 
nutttaptdietutfi.  Codu.  ji  diuerf.  vendtt.  de 
quafub  thcfi  dillcrciidi  occafiodabi- 
tur. 

Qu.  19.     Quod  li  ipluiji  quoquc  iunmcntum 
An  cotra  vi  vel  n>cru  exrortuni  fucrit,duhium  nul- 
i«rii»»/»-lumcncpoccft  ,  quin  non  lolum  adum 
tum  rt  prorcedcntem  noncorroborct ,  lcd&i- 
vet  metu  pium  nullarum  fit  vinum.  Deiurcciuili 
extortu  rcs  plana&cxpcdita  eft ,  iia  enim  textus 
teftttu-  hac  dc  re  extat  dilucidus  tn L?-^.  16.  Dige/l. 
tiocom-  depACl.&tnLj.  Codic.de legib.  lure  Cano- 
petMf   nico  idem  pcripicuc  dcfinitum  cft  m  Cdp. 
tjuamuit.dcpaQ.infext.  Eodcmquc  pcrti- 
nct  cap.cunicontingat.  extr.de turetur.  Ncc 
hicdiftmgucndum  qualis  fitadtus  jUc  cui 
acccflit  iuramcntum.vi  mcruuc,  aut  dolo 
cxtorcutn  d.cap.quamuit. 

Sed  vtrum  a  tali  iuramenro  abfblutio 
fichnpctranda,antcqu.imre(cindatur  per 

■  .  relbcucioticnuninteerumquzricur  ?  £- 
ranunto  ..  .  .  p  A  u  cc 
viveime-^  ^  plenque  Canoniuz  hoc  arar- 
tuextor-  "^^f'**^  pcriurium  inddat ,  quicontrsi 
to  abfo  luramenrum  m  integrum  reftitutio- 
lutio  (it  "^"^  petir.  At  lurisconlulti  pro  contra- 
petendai  '^^^^^""^^'•■'"^'oria,  contcndentes  ab- 
'        "  folutioncopusnoiicfte, 

Moioris  pcrfpicuirarisgraria  hoc  mo- 
do  controuerfum  hanc  cxpediendara 
exiftimo :  vt  ab/olutio  hiuramcnto  rcqui- 
ratur,li  adus  cuiacccflitjnon  fucritiilici- 
tus  ncc  contra vtilitatem  publicam.  Et 
ratio  cft  qiiod  tale  iuramcntum  non  fit  i- 
y>  p(oiurenulIum,(edtencat  iurantcm  illi- 

qucvinculuminiidatj  &idcoabillo  vin- 
.  culo  ablblutionem  impccrare  nccellum 
liabcbitiurans.  Vc  fi  quis  iurallec ,  mccu 
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coadus.fc  rcm  Ilum  alii  vcnditurum  cflc> 
quod  illicirum  :ion  cft. 

Sin  vcro  luramencum  fic  dc  rc  illid- 
ta,bonis  monbusconiraria ,  adcoquei- 
plum  mramentum  vergat  in  artcrna:  lalu- 
nsdifpcndiuin  &  inpublicum  redundcc 
dctrimcncum  ,co  ciluablolutioncm  pla- 
nc  non  necdloriam  clle  puto.  Qupniam 
non  obligat,ncc  vinculum  iniicit  luranti» 
igiturataU  vinculo  fruftra  dcfidcraretur 
ablolutio.  Echancellecomnumcm  fcn- 
tcnuam  Canoniftarum  ,  traditDidacus 
Couaruu.  in  reied.  cap.  quamuii  di  paS.  m 
fixi  part.i.prtncip.  numtr.  u.  &fe<juenttbm. 
Athuic  (entcntix  grauitcr  obftarc  vidc- 
tur  (aptt.  cuin  quidum.  §.  vltun.de  iureturan- 
de.  quo  probotur  nccellariam  ellc  ablb- 
lucionem  a  iuramento  prxftito  de  non 
loquendo  patri  vcl  macri,Iorori  auc  firatri, 
auc  non  cxnibcndo  cis  humanicatis  lubfi- 
dium,cum  camcn.vc  ibidcm  allcrir  ponri- 
fcx,  h  oc  iuramcntum  illicitum  fit  Sc  con  - 
trarium  racioni.  Ecenioi  non  loqui  pro- 
ximo  cft  concra  chariraccm  crga cxtrane- 
os:  ergaparrcmeft  concrarium  patcrna: 
reucrcntix  :  itcm  non  lubuenirc  reuu- 
gnat  rationi  narurah  dc  Chriftiana:  cna- 
mm.cap.mteTC£teraz2.q.4: 

Scd  rccic  ad  lunc  obie(5kionem  re- 
(pondecCouarruuias,  abfolurioncm  il- 
licnonrcquiriaiuramento,  led  apccco- 
co,quod iurans commiferic  ita cemcrc iu- 
rando  :  abfolucndumquc  circ  iuranccni 
a  pcccato  quod  commiicrir  iurans,quan- 
dopromifit  fcruarcid,  quodindilpendi- 
um  artern.t:  laluris  manifcfte  vcrgcbac 
DeindeaitCouaruuias«i^.$.r/r/«.  abfb- 
lunoncm ad caurelam potms, quam  nc- 
ccllario  requiri. 

Ahtcr  rc/pondct  Andrcas  Alciatus  in 
capit.  tum  (ontingat,  extr.  de  lureiur.  nunier. 
So.  fcd  rcfponfionem  eius  rcfclht  Couar- 
ruuiasi./i7(0. 

Obminaseftufas  quando  dctur  rcfti- 
tutio  in  intcgrum  paulo  fiipra  diCbum  cft, 
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'bicriam  ex.polirum,quarnam  minaciu- 
ftum  fiiciant  metum .  Qujcnam  aurcm 
lir  aduerfus  mi  nas  iufta  detenlio ,  8c  quo- 
modo  jllis  occurrendum,ii  res  adhuc  ial- 
uafit  ,  nec  quicquampercascxrortum 
fuenr,lubnecbit  hoc  loco  Auror  nofter  & 
ait  cautioncm  dejion  oftcndcndo  pctcn- 
dam,  qua  caucat  aducrlarius  minitans ,  le 
nonortenfurumeirc.cui  malum  aliquod 
&damnuramijiatuse(l ;  qua:  cautio  dc 
nonoffendcndoappcllatur ,  hancautcm 
^  aiudicc  non  temcrc  ellc  deccrnendam, 
(ed  tumdemum  ,  quandoiuftaprorcedit 
cau(a,mctusquc  liarum  miimum  iullus 
pra:ccdit,monent  Gaiiius  :.obf^.  &Mc- 
noch.  arl;itr.  ludic.qutji.  140.  Quxnam 
autem  lufta  litcaula,cum  nulpiam  m  lure 
dctinirum  reperiatur ,  arbitrio  iudias  dc  • 
finicndum/elinqui  ,poft  Bartolum  ,  Ri- 
pam,F.eIiniun.concludit  lacobus  Meno- 
chius  d.q.t4.o. 

Neautemcautio  hsc  de  non  ofFen- 
dcndolitinfirma,  neceluroria  rcddatur, 
iudex  pocnam  adiiccre  Sc  contrauenienti 
decernercdebct  ,  arg.l.s.C.  atUgtb.  vbi 
Marcianus  Impcrator  prohibetin  Eccle- 
fiis  liue  templis  excirarc  tumultus  &  in 
eos,qui  contrafccermt ,  poenam  capita- 
lcm  conftituir. 

In  Camera  ait  Gailius,ad  cius  petitio- 
nem  qui  offenfionem  timet  decerni  cau- 
tionemlubpoenabanni ,  non  fiibpccu- 
niaria  pccna. 

tit.C  Promittit  porropra:tor,quodmctus 

caufageftum  eft  rc^cindere,  vcl  adioncm 
dareadre&indcndum ,  vel  exceptionem 
addefcndendum  j  adeoque  triplcx  remc- 
dium  ilJi,qui  mctum  panus  cft  iure  defer- 
tur:in  intcgrum  reftitutio  ,  adio  &  ex- 
ccpcio. 

Qupd  adprimum  rcmedium,  compa- 
ratu,id  e(^,ad  re/cindcndum  id  quod  me- 
tu  r.eftumcft ,  &adiuspriusccmpetens 
reftitucndum :  huic  vcro  vt  locus  fit ,  re- 
quiric  Autor  noftcr  mecu  damnum  da- 
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tum  elTe,/.  12.  §.  2.  Digtft.  quod  met.  caufa. 
vbi  ncgat  lurisconliiltus  locum  habere 
reftitutionem,quia  in  cafu  illic  propofiro 
nullumdamnumdarum  flicrit  ncc  ratio 
huiusobfciiraeft:  fiquidcm  nemoinm- 
tcgrum  rcfticui  potcft ,  nifi  qui  Lrfus  fit  & 
damnum  aiiquod  (enfcrit  l.j.Digtft.  dere- 
ftit.inintegr.  quoniam  reftiturio  iplanihil 
aliud  cft  qium  rcdintcgrand^r  rei  vcl  ciu- 
fxa<fbo  :  vbi  igiturres  adhuc  integraeft 
rcftitutioni  in  integrum  locus  elle  non 
porclLAnton.  ?ih€x.md.Ln.  Adde  quod 
rcftitutio  m  mtcgrum  vt  &nomen  ipliim 
fignificac.cftcius  ,  quodablatumaHcui 
eft,rcftiiiuio ,  rcdditio.  Vbi  itaque  nul- 
lumdamnumdauim/jft  ,  nccquicquam 
alicui  ablatum  eft  ,  ibi  quoque  reftitu- 
tionem  in  intcgrum  .dcficerc  .nccefliim 
cft. 

Cumporro  hicdicitur,jdquod  mc-  j^^^^ 
rus  caula  geftum  fitu  prxtore  pcr  in  intc-  fyjQ^  ^ 
grum  rclHcurioncm  relcindi  ,  qua;ftio  ^^^^  ^^^j^ 
luboriturperplexa  admodum  &  intrici-  extortu$ 
ta,  vtrum  contratbus ,  vi  aut  mctu  cxror-  j^yj  ^^^^ 
tusjijjloiurefitnullus  ,  an  vero  iurc  llri-yj^ 
do  lubfiftat  &  pcr  i  n  integru  m  rcftitnu  o- /i^  ^ 
nem  rclcindatur  / 

QujE  quiftio  in  vtramque  pancm  a 
lurisconlliltis  agitatur :  cgo  illis  fublcri- 
bo,quihniufmodicontradtum,metuex- 
tortum,  fi  bonx  fidei  fiierir ,  ab  inirio  fta- 
tim  nullius  momenti  elTc  conrcndanf, 
adco  vt  nulU  reftiturionc  aurrcfcifiTione 
mdigeat,quianecreIcindiponit,  cum  id 
dcmum  relcindatur,  quod  liibfiftit ,  quia 
omnis  priuario  habitum  prarfiipponit. ' 
Qupdfi  ftridti  iuris  fircontradlus  vimc- 
ruue  exrortus  ,  eum  fublifterc  &  perin 
intcgrum  rcftiturioncmrcfirindi  concc- 
<lo. 

Vt  autem  detona:  fidciconTra£libus 
(dequibus  omnis  eftconcTOHerfia&dil^ 
ceptario )  ficftatuara,  moucor  fcqucim- 
busrarionibus. 

I.    \nL2i.^.fi  dos.  ff.  quoi  met.  caufd. 

Eeccc  tradic 


Digitized  by  Coogle 


770  VoLVMTTltt    I  Dl 

traditlurisconfultus ,  dotcm  mcru  pro- 
miflam  nullius  ellc  nionienn :  fidos  ,  aic 
Paulus.mecu  promiltirit,non  puro  nafci 
obligationcm ;  quiaell  vcrillimum ,  nec 
ulem  proniiffioncm  dotis  vllam  eire. 
Qupdigitur  hicdcdotis  promiflionc  a(l 
(eritutjhoc  iJem  inaliis  quoquc  bona:  fi- 
deicontrackibus  obtinet ,  &quanquam 
Accurfius  ,  qui  conttaria: patrodnatur 
fcnttntiasrcfpondeat  hoc  nngularc  efle 
indotis  promiQione  ,  propterea  ,  quod 
dos  maxime  lit  fauorabilis  Li.  Dtgtfi.folu:. 
Tnatrtmojuo. 

Rcdkc  tamen  Donellus  hoc  idcirco 
impcobat ,  quia  fiiuor  dotis  poaus  fua- 
deat  promilEoncm  dotis  ,  metuextor- 
tim,valcre  quam  invalidam  elle,quando- 
qiiidemquo  quidq;  fauorabHius  co  ma- 
gislcruaniUudoportct :  acproinde  do- 
tis  promiflio  non  proptercanulla  ccit  in 
propollto  quia  fauor  dotis  id  luadear, 
lcd  quia  docis  promiflio  bonx  fidcielV, 
cui  nihil  magis  contranum  quam  vis  8c 
jnctus. 

1.  Qupticnsininitioconrjafltisbo- 
luc  (ideialiquid  interucmt ,  quodbonx 
fidcicontranum  eft,  toriescontradusab 
inicio  nuJlus  conllituitur  :  atqui  mctus 
&  vis  fiint  bonx  fidei  concraria  Ui6.  deR. 
lur.  vbi  Vlpianus  mhil confenfiu ,  aic  ,  f<w» 
(ontrartutneil,  quibon*  fidit  ludicu  fufiinety 
quam  vit  atque  metui,quem  probare  contra  bo- 
fsosmoreseil.  Quocircafi  vis  &mecus  in 
principiocontradusinrcrucnianc  ,  vel 
quodidemcfl,  fi  vi  autmctu  borue  fidei 
concradhis  a(iocqucacur,nuliius  cnc  mo- 
mcnd. 

5.  Quoriens  concraAus  bon.T  fidci 
6o\o  cxrorquctur,  velaliquis  dolo  ad  con- 
trahcndum  inducitur,  cum  alias  conrra- 
diirus  non  c(Icc,corics  contradus  nulius 
cA  ipfe  lurcnec  refci£Eone  opus  habcc  L 
?  Dtgefi.de a»'»:  atquiemprio,  vimccuue 
excorta>  intcliigicur  quoque  dolu  iuica 
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quoniam  &  mctui  dolus  ineft,&:  qui  mtf' 
tum  fccit.dcdoloquoque  tcnetur 
Eumqut.pemlt-  Dtgtfi.  qttoimet.caufk  Pro- 
indccontra£tus  bonx  tidei ,  mecu  aucvi 
excortus,  ipfoiure  nuliuseft,  necrcfcin- 
diturpcr  celliturioncro  inintcgrum. 

Huic  (enccntiac  non  aducrfarur  Z  vltitti, 
Dtgefi. quodmet. cauf.  in  qiu lurisccn- 
liiltus  Vlpianusiignificare  vidcrur,  con- 
tradum  metu  extortum  prxtorc  refcin- 
di :  verbatextus fiintifta :Situfiomttuper- 
terrrtut  cegmttonem,  dd  qujtm,  rt  vtn^fus  trett 
potetu  aduerftrtiu  mmabarur,  idqttodhabere: 
Uctbat.  compulfm  vendidtt,res fiu  aquitatt per 
frafidem  proumcu  refiituitur ,  Hoc  ,  in- 
quam  ,  noftraropinioninon  aduerlarur. 
Hxc  liquidera  vcrba,redc  con(idcrara& 
inccik^  ,  non  euincunt ,  quod  prxtor 
contradum  cmprionis  iuse  vaJidum  rc- 
fcMidat :  liqurdcm&  tuncres  fiiaexqui- 
tati  rcc>t  diatur  rcftitui ,  quando  petenti 
denegatur  adrio  proptcr  rci  vcl  negocii  v- 
nhtaccm  Lquiproprio  quiaItum.Digefi.de 
procurator.  Quin  &  tunc  dicitur  rcs  fuat 
xquitati  rcftitui,quando  res  f  x  contraclU' 
huiufmodi^iure  nuJio  tradita,  rcftitui  lu- 
bctur,adeoquecontradtus,quaicnus  de 
fado  procefSc ,  &  noa  quatcnus  lurc  va- 
luit,rcloIuitur. 

Confimiliter  nihil  dctrahic  fentcnriae 
noftrx  /.94.  volentu  Dtgefi.  eod.tiLDig{ft, 
qtiod  tnet.cauf  vbi  de  co ,  qui  vi  mctuut  ad 
contrahendum  compuUus  cft  ,  itaicnbi.- 
cur :  V»lenttautemdatur&mttma£lio& 
in perfonam  refctjfa  acceptiUtione ,  vtl  alia  li- 
herattone,  quibus  verbis  fignihcat,id  quod 
metugeftum  rubfiftat ;  quoniam  om.iis 
priiutio  habirumprxfupponit. 

RcTpond.  Primo  enira  &  hic  rcfcin' 
didicitur  ,  quod  mctuj^ftumeft,  noft 
quacenus  iure  fubrifbr ,  fed  quatcnusde 
fadlo  procefnt.-vtproxime  rcfponfiim  fii- 
ir.  Dcindc  textus  i/.^.  non  exprefle  lo- 
quiturde  contra<au  metucxtorto  ,  idco» 

deme- 
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dc  meru  in  contradum  incidente  com- 
mode  accipi  poteft  Cur  autem  metus 
cauCim  contrathii  dans  ,  vitict  contra- 
ftum,incidcns  vcro  non  item ,  rario  hxc 
eft.quod  cuiulque  rei  pnnapium  potifli- 
mum  (pedbn  debcat ;  vnde  mala  hdes  in 
prinapio  vlucapionis  interucnicns  im- 
pedit  vfucapionem  :  (upcnicniens  vero 
vliicapioni  ccepix  non  item  /..f  Digtji.  dc 
dtquh.  im. 

Infupcr  non  impcdit  /./.  ddic.  dere- 
fcmd.vtndu.\h\.  imperatoi  dicit,mala;  h- 
dci  cmprionem  elic  irnram  :  atqui  irri- 
(um  minl  Ht ,  niii  quod  pnus  iuit  ratum 
STg.tot.Ut.Digefi.de  iniujl.  lupt.&irrito facio 
tefiament.  &jet.  ttiul.  1.  qutb.  modtefiam. 
mfirmant, 

Nam  bcne  Donellus  refpondct,  di- 
uerlaefleirritum  cilc  &u^ntuni  heri:  il- 
ludde  iis  pra:dican ,  qwc  ab  inino  nullius 
Aierunt  momenri :  poftcnus  vero  dc  lis, 
que  initio  lubAitemnt  ac  iure  value- 
runt,poft  autem  relcilla  &  infirmata  fuc- 
runt :  proinde  non  rede  fic  colligitur: 
inLt.Codtc.de  refiind.  vend.  Irrira  dicitur 
ficricmptiometuextoru:ergo  valuit  ab 
initio  ac  iure  fubfiftit. 

Non  vrget prxterea  quod  Gordianus 
Imper&tor  in  leg.  non  interefi.  j.  Codic.  de 
hit  qU4  vi  metmut  taufa.  ait  contradum 
empiionis  vi  metuuc  cxtomim  rcicin- 
<li. 

Rcfpond.  Non  enim  iliic  agitur  dc 
dolo  camam  dantcicdde  doio  incidenre, 
quiavenditor  dolonon  eiac  indudus  ad 
przdiavcndenda,  (cdadearoinons  ven« 
denda^qux  maiore  valebanc 

Deniquc  ncnobftac  l.peHuIt.Codic.eod, 
f  tf.  vbi  Imperator  ita  fcnbit  :  5/  per  tm- 
preponem  quis  ahquem  metuens  ,  faltem  m 
tnediocri  officio  confittutum  ,  in  eddem  pro- 
umtiavetloco ,  vbitdleofficium  peragit  yfiib 
vtnditionk  titulo fecera  cefiionem.Et  quod  #m- 
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ptumfutt  redddtur ,  &  nihileminui  etiam  pe- 
cunia  retineatur. 

Siquidcm  hoc  plane  impcrtincnter 
hucailcgatur  ,  cumeaconftirutioloqua- 
tur  de  maiorum  magiftratuu  Sc  iudicum, 
quibus  in  ea  prouincia  cmptionis  cora- 
nicrcio  intcrdiatur  ,  concuifionc/.4rf. 
Digefi.de contrahend.  empt.  fic,  vtcontra- 
(^us  fic  ipib  iure  irricus,non  modo  fido- 
lus  conrradhii  caufam  dedent ,  ied  &  fi  iii 
contradbum  inciderir. 

Sic  proindc  Ititucndam ,  contra<ilum 
ftridhiuris  mctu  extortum  non  ipio  iurc 
elTe  nuUum ,  (cd  reftitutionc  in  intcgrum 
clTc  rclcindcndum :  Bonx  fidei  vero  con- 
tradhim,firaetuexrorqueatur ,  abinitio 
ftatim  ellc  nullum,  ac  proinde  rcftitutio- 
nerclcindi  non  pollc:  ratioautcmineo 
confiftir.quod  in  bonq  fidei  contradtibus 
confcnfus  liberioreflcdcbeat ,  quam  in 
ftridiis  contiadibus  ,  illisque  magis, 
quamhis,  fiteflentialis,quod Vlpianus 
in  d.  t.  116.  deR.  !ur.  haut  quaqium  difli- 
mulauit:  nihil  conlcnfui  inquiens,um 
contrarium  cft,qui  bono;  fidei  iudicia  fu- 
ftinet,quam  vis  &c  mctus. 

Dixi  &adhonem  Sc  exceptionem  da-  lif. 
ri  eius  nomine  ,  quod  mctu  geftum  fiie- 
rit^exprelTiimhoceft  claris  &c  rotundis 
verbis  inl.p.  $.  3.  Dtgefi.  quodmet.  caufa: 
&adtioquidcmdaturad  id  ,  quod  metu 
ablatum  &  extortum  eft  reftitucndum, 
&nifi  fiat  rcftirutio  lulfii  iudicis  ad  pcc- 
nara  ctiam  tripli  vna  cum  rcipia  folucn- 
dam,de  quo  mox,plura  in  thed  (cquenti : 
exceptioaure  daturpro  co,qui  mctueft 
pall"us,defcndendo,aduerfiis  eu,qui  con- 
tractu,mctu  inico  ,  aliquidpeticrit :  dc 
qua  ita  luftinianus  m  $.  /.  Infi.  de  except. 
Simetucoailut,  aut  delo  du^w  aut  errere  Id- 
pfm  ,  fiipulantt  Titio  promtfifii  ,  quod  noa 
debuerai  promittere  :  paUm  efi  ture  ciui- 
It  te  obltgatum  ejfe  ,  &  aSio  qwt  tntendt- 
tur,  dare  te  op9rtere,efficax  eil  ■■,  ftd  itfiquum 
E  c  c  e  c  2. 
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eilu (ondmnojf^idtoque dutur  itbi  exceptio  quis  minatus  fuic.Gaihus  i.ebferu.4, 
qHodmetiu(Aufa,AUt doU ,itut infadumcom-       Cellatproinde  alterum  argumeiuum 

fofitdadimpugnanddmaclionem..  quo  comunis  nititucopinio ,  quod  ncm- 

Qupd tamen fccundum  prxdi(5b,  ne-  pc  nullibi  raiio  probandi  metum  in  iurc 

cedario  ita  intclligendum  cft  ,  fi  contra-  iit  proditaac  proinde  arbitrio  iudicis  de- 

dlus  mctu  extortus  ftridi  fic  iuris :  nam  termiiiandarelinqui  dcbcat :  vt  cnim  te- 

cum  bonx fidei  contraclus  ,  cui  initium  ftibus  &jnftrumentis  alia probari  folent.. 

pra:buit mccus,  (it ipib iure nullus , adco-  it a quoque metum  illarum  probari  poffc 

quead  producedaadioncmincfficaxjid-  &deberc  ,  apud  me  fane  dubium  plane 

circoexceptioquoquedcficictjVtquarfit  nulhimeft  ,  idqueexmododidisfatish- 

•  adionis  cxclufio.  quere  opinor.  Vidc  Couarruu.</f wwmi».  . 

Metus  probationem  longe  difficili-  cap  j.^.f.n.io: 
mam  elTe  omncs  agnofcunt :  vnde  fijlli-       Eth  autem  vtilis  fit  ad  prob,itionem  J* 

^^'citc  admodum  difquirunt  ,  quomodo  mctus  protcftntio  •,  ita  vt  fi  fiatinipfoa-^"  *" 

Quomo-  debcacficubi alkgctur  ?  Et com-  ftu,aduerfa partcprifente,nec contradi-  "'«"^ 

^*"""*'*  muniter  in  eam  difccdunt  (entcntiam,  ccnrc  cx  prxmilla  protcftatione  probe- 

Lf^'>  quodhocomncfit  arbitrio  iudicis  com-  turmetus,GlolTamf4;>.L(7f/;*r/w.//.  quajf.  '■^J* 

^*"^   mittendum ,  qui  aeftimare  dcbeat ,  quo-  2.  Si  vcro  fiaranteadum ,  cx  caufaramen  "'^^^ 

modo  mctus  probari  lcgitimc  debc-  legitima,ctiamexinterualloadus  prarfu- '"'^"^'^* 

at,.  maturmccugcftus:neccflariatamcnnon  y/''*"* 

Et  pro  Hac  ftabihenda  (ententia  allc-  eft  ciullnodi  protcftatio  ,  fcd  ea  ctiam  o- 

gant  /. Digeft.  ex  quil/tu  caufmator.  in  qua  mirta  ad  aclum  metu  gcftum  refcindcn-  * 

Vlpianus  :  ftdnonfufficit quolibet  terroread  dum  nihilominus  agi  potcrit.  Couarru. 

a3umtimuijfe,fedbumrti  difquifitio  iudick  d.^.s.n.ii.&/equentil/itt, 
tfi. 

Vcrum ipfe  Mcnochius  huius  flinda-  l^ESOLVTIO  THESIS- 

mcnti  infirmitatcm  agnofirit;  quia  tcx-  Quintd.. 
tus  allegatus  in  iudicis  dilquifitione  Co- 

lum  relinquat  qualitatem  metus,non  au-      \  Ctioncm  quod  mccus  caula  definit  lit,A^~ 

tcmipfiusqualitatisprobarioncm:  idcft  -/a. Autor noftcrquodfit ailio  perib- 

iudicis  arbirno  hoc  duntaxai  xftiman-  nalisinrem  fcripta ,  arbirraria  inquanifi 

dum  &  diiudicandum  rchnquit,quinam  rcftitutio  fiat,condemnatur  reusintraan- 

fitiuftusmctus  ?  Non.iutcm  quomodo  nummquadniplum,  poftannuminfim- 

iuflu&.mcxus  allcgatusprobctut.  plura;CmusdcfinitionisfinguIamcmbra  • 

Quarc  ipfbrum  Icntentiam  vcriorem  confideremus. 
cflear&itror ,  quiftatuunt ,  quodmctus         Dicitur  ptimo  ACTIO  §.  pratered 

modislcgitimisiurcnoftroproditispro»  quafdamsi.l^deaS.l.  ^.^.  fin.  Digefi.  quod 

bari  &  pofllt  &  dcbeat ;  fi  quis  cnim  allc-  met.  cauf  cft  enim  a  rcfbtutionc  in  intc- 

get,metumfibiiuftumillatumcfle  ,  co'  grum,  e\cau/a  metusillaricompetcnte 

quodabaducr/ario  carccri  indufiis  flie-  (quam  fupraaClionemefle  negauimus) 

rit ,  aur  quod  cruciatum  corporis  paflus,  diuerfiflima,fiquidcm  rc6la  cx  maleficio 

vclminisatrocibus  territus  fijcrit ,  hoc  deicendit ,  nec  prxtoris  rcftiturioncm 

teftibus,non  minusatquealia,  quxiniu-  prxfupponit,vt&fi)prafub  thefi  przce- 

dicioallcgantur,probaripoterir:  quin&  dcnu  monuimus.   DifFcrt  igitur  ab  a- 

mina:  literis  vel aliis  documcntis  probari  (ilionc  etiam  reftitutoria  feu  refcillbria, . 

goffunt ,  quibusvimaacraetuminfcrre  qu^pcrinintcgrumrcftituuonercdditar. 

fcttt 
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fcu  rcfticuitur ,  &: ,  rccilla  per  relbtutionc 
in  integrum  alienationctnbuicur. 
Qujc.24  Diciturdcinccpsadio  perfotulu  fcuin 
QuaIu (it  ftrfonamin  %.pr£tertuqUiifdam  jj.f.dea^f. 
dtioquod  auoniam  ex  malchciodclccndic,  cx  mctu 
metm  fcilicet  ijiiui^e  libto:  adioncs  vcro  ex  nia- 
Mttf*  ?  leficiis  defcendentcs  funt  pcrfonalcs  % ,  1. 
lnfi.de  aii. 

Cui  non  obftat,  quod  mctum  pallo  di- 
ciiur  dari  in  rcm  adbo,&  in  perfona  Lff.§. 
volenti.fflquod  mtt.  ^<//</Sthqc  enun  adtio  rc- 
ftitoria  feu  rcfcilloria  ab  adhone  quod 
metus  caula,  vtdixi,  eftdiucrfiflima,  nec 
cum  eaquicquam  habet  commune-.adlio 
fiquidcm  quod  mctus  cauia  rcda  ex  dch- 
^lo  ddccndit:  ifta:  vero  adiones  cx  male- 
ficio  non  proficifcuntur,(ed  m  rem  qmde 
juOdo  cx  dominio  &c  polleflionc:  aCho  au- 
tem  in  pcrlonam  cx  contradhi  pnus  ini- 
to,rumc  vcro  acceptilatione  aut  nouatio- 
ne ,  meru  excorta  dilfoiuto ,  in  mtcgnira 
reftitutioncm  rurlus  xc^iwio  diS:^.volen- 
lt.  Kddo  quod  nutus  caufa  cft  mixta  in 
quadruplum  §.  quadrupl.  1.  lnft.de  ail.  a^o 
autcm  rclciiroria  eft  rei  pcrlccutoria  in 
fiinplum. 

Sicporroaftioquodmctus  cauladici- 
tur  pcrlonahs,  vt  fit  m  R  b  m  s  c  r  i  p  ta. 
In  rcmfcnptaidcircodicitur,  quiagcnc- 
nditcrdcrc  mctu  cxtorca,concipitur  finc 
defignationc  vllius  pcrlonx  ad  quam  a- 
dkionisvcrba  dirigantur :  idque  cxpreflit 
per/jiicuc  lunfconliiltusVlpianus  in  il^.§. 
i.ff.quodmet.  caufa ,  vbi  ait :  Ammadutrien- 
dum  autem,quod  prator  hoc  ediiltgeneraJitert 
&  tn  rem  loquitur.ncc  adticir  a  quogejlumy  & 
tn^.final.leg.f/.  Cum  autem  hxcadioin 
rem  fit  fcripta,  ncc  pcrfonam  vim  faci- 
cntis  cociccat ,  Ccd  aduerftis  omncs  rc- 
fticui  vchc ,  quod  mctus  cauia  fadum  eft: 
&  vcrius  eft  ctiani  aduerlus  reum  com- 

f)ctcrc  hanc  adioncm  ,  cum  in  rcm  fit 
cripta. 

NLolc  icaquc  auchor  noftcr  cx  eo,quod 
inrc!  v.  fit  ha'C Jkio  fcripta,  coUigit,  quod 
auxuiit,iiiiwinpanim,  panim  vero  in 
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perlonam.  i.  Qny\indii'i.i.ji.  Inft  deacf. 
inpcrlonamcllcaclioncm ,  quod  mctus 
c.iufidilutcfit  lcriptum ,  quod  ita  m 
pcrlonan*  lit ,  vc  non  lit  in  rcm,  exindc 
co  I  hgic  u  r  ,qu  ia  1  ixc  d  uo  ge  ncra  ad  10  nu  m 
fibi  opponuncur  in  di^.  (k  luftinu- 
nus  ibidcm  ica  lcribic,  iunc  aC^ionem  ellc 
in  perlonam,  vt  limul  lcparcfnominaciiu 
ab  acHombus  in  ccm ,  dcquibusprrasdi- 
xcrat  Donellui  4rf$.  /.  Iitftit.de a^. 

1.  Quia  harc  adtio  quod  mecus  cauia  m- 
hil  fcrcliabcc  cum  adtionc  in  rcm  com« 
mtme :  nam  ex  malcficio  dcfcendit ,  vt  lu- 
pra  oftenfum  f  ft.  Nec  datur  lolumad- 
nerius  poireilorcm  rei  mctu  cxrortx,  nec 
aducrlut.  poilellorein  rci  prarcile  datur, 
(ed  dirigitur  aduetfiis  perlonam  mccum 
inferencis  eiufquc  cuius  lucro  metus  ccC- 
fit,  Corafius  /.  mtfceU.22:  Quja  dcnique 
nulla:  funt  adliones  mLxtx  in  pcrlonam 
partim ,  partim  in  rcm  compercns,  vt  in-- 
h:a  di/j>utat.  i^.tltef.iJttera  D.dilucide  often- 
detur. 

Proindeinremfcriptahxc  adio  dici- 
tur,  non  quia  in  perfonam  no  fit,  fed  quia 
indcfinitc  aduerfus  rem  geftam  fcripca 
cft,nullapcrfonacxprclla,aduerfusquam 
geftum  rctradetur :  pcrinde  vt  padio,lex 
in  rcm  fcripta  dicitur  ,  quar  generaUter 
lcriptaautconceptacftdcrcdc  qua  agi- 
tur ,  fine  dcfignationc  vlhus  perlona:  ad 
quam  padio  vel  lex  dirigatur  /.  7-  ^.paHo' 
rum-f.de paHls.^.vitim. ff.  ex  quibut  cauf  in 
poffeftleat.  DonellusMo/fftffl.  Corafius  /. 
mlfcetiz: 

Cxtcrum  quod  didcur  ,  adionem  Quac.jj. 
quod  mecus  cuuladari  non  modoaducr-  An  aHtt 
Uiscum,quimccum  fecic,  lcdeciam  ad-  aduerfm 
uerfiis  ahum  quemvis,qui  ahquid  lucri  cx  rertiumi 
metupercepcritjhocabiniciodurumah-  qui  metu 
cui  videri  pollei,  3c  contrauiris  rationcm  non fecit, 
conftitarum.  cofetat} 

Nam  conftat  nulbm  cftc  adioncm  ex 
dehdlo.nifiaduerfusdchnqucntcm :  ncc 
dici  poftc  adioncm  cx  delido,fi  cum  co 
agitur,qui  nihil  dcliqucrit :  atqui  non  dc- 
Eecee   3  hqucrit- 
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liqucrit  qui  mcmm  nonintulic,  nccin- 
krn  cunuuc,cdi  ali^uid  occaiione  deUch 
percepenchicri. 

Proiiuk  non  poceftadaerfiis  ei]iii,qiii 
mctam  non  fecit,c6fticui  a^o  quod  me- 
cus  couhu  ialupec  xquicas  &  racto  iua- 
dcntypomam  ddbere  tenete  fiios  «ucho- 
lestnec  bnguts  progredi  oporcerctqium 
dc\i{himL/4tuimm.C<MLdefanif.  Au\\nin 
propo(icololusdcliquit>qui  mctum  m- 
culic  Pcoinde  non  alius  adioncjquod 
•mctns  can&poenali  conneniri  debet»  quS 
is  fbius  qui  mecum  inculic. 

Verum,his  noii  obftantlbus ,  procul- 
dubio  ccncnda  eft  &:  rctmenda  lcnccncia 
Vlpianiin/r^.  /^.  Di^cji.  qtuimnmutt^i. 
$.  vbiaflerit»inhacaftione,quod  meais 
caula  non  quarri,  vtrum  is ,  qui  conucni- 
cur,  an  alius  mctara  feccrit ,  cum  &  is  tc- 
ncacur  qui  criminc  caxec,lucnim  tamcn 

Ad  connria  ver6  argumcnca  non  cft 
difficilis  rcfponfio :  nam  etfi  is  ,  qui  mc- 
tum  non  mcuiic,  lcd  iucrum  ex  mccu  per- 
«b  jmdonoa  deliiiqaataiqaedeli- 
di  plane  fic  expers  %  poftcsitamen  cum 
Kmmeni  extortam,  retincr,  ncc  mflu  iu- 
dids  refticuic,  (ed  concumax  exiftic,delin- 
quere  ccnfecur,  dumfadohocfiio&cd- 
nimacia  delidhim  ahcnum  approbac  ie> 
quedclidi  parricipcmfacic.Doncllus  //. 
comm.^H.  AcccJirquod  ncutexalienocri- 
muic  tcnca  iKmo  cicbcc  diil.Lj4ttianm  22. 
C»Htftaik.  Ita-ncclucmm  ientiredebe- 
ac :  ne  qqodcnrpiter  vcl  (cclere  quxiitum 
eft,adcompcndium  alterius  pertincat  L 
jfM pntJ^efi.qiud  mtt.  cMift  Anc.  Fab.  in 

£choc  cft,quod  etiam  claris  &  pcr(pi> 
cuis  vcrbis  foibit  Vlpianus  in  d.i.j.tt^.14. 
In  hac ,  inquiens ,  a^onc  non  quzritur, 
«vcrum  is,qui  conucnicur,an  alius  mccum 
^ccerit :  fiitfidc  enim  hoc  docereinetnm 
{ibiillacumvclvim:  &exhacreenm,qui 
coouaiicuf,etiicciniiiicau:ec4ucnimtar 
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men  {enfidc:  nec  cuiquam  iniquum  vidc-  ^ 
cur,  ex  alieno  SnSto  aliqucm  m  quadru- 
phifflcondemiiaritquiaiKm  flarira  qtM- 
dniplicftadio,  ^ficetnoa  ceftinift- 
tur. 

Qupd  de  aiShonc ,  quod  mecus  caiiia 
didum  eft  idcm  quoque  dc  cxcepdone 
quod  metus  can^  pcoanndat  Vlpianus 
in  L^^.^.jj.Digeft.  ded$Sexcept.  MetmcMpt 
excepttonem  Cupus  non  propofuerM ,  fed  doR 
exceptmt,qtueiigeneralk.  Sedvtiltmvifiim 
^ttisM  dt  WttU  tfptHtttXCtftittltlll.  Et» 

tiumiUJUt4tifmd  itli  txctptmm  i  ^iod  doU 

excepf:o ptrjon/tm compleSitur  riar,  qtfi  dolo 
ftttt ,  entmner»  mttm  CMfit  exceptu  i»  rtm 
fcrtpta  tH.fi  bi  urtMiihamttmtmifiipiSKm 
tS  i  vttMm  m^tcidmm ,  lot  ii  qm  i^it»mttm 
canftfecit  afujuid ,  fedan  omnino  metm  tdM' 
Jkfailum eil  -.mhacred  qiucunqtu  non  tM- 
tmn^i^,  EtfiutmakdedthmiStruex- 
t^tmtttiitkiKmtmi  wtnmtdmtn  bm  mrt  9» 
tintur,  vt  de  metu  non  txntum  anQoret  ve- 
rum  etiam  a  quocunqtu  adhibito  exceptio  tbu' 
ci  pofiit.  Tradichisverbis  lurifconiultus 
diflecentiam  cxo^tionis  doH  Ac  metns» 
qnod  exccptio  mctus  non  folumoppo- 
natur  illi,  o^ui  metum  fecic,{cd  &  cuiuis  a- 
lii,  qai  quid  ex  mccu  pcrceperit  lucnxum 
ininetahocfi>himqa«tacur ,  an  aliquid 
fit  metu  iaftum}Cxcqnio  ver6  doU  op- 
ponaturciduntaxat,  qui  dolum  fecerit, ' 
vt  qua  id  iolum  quacratur,an  aliquid 
ris  dolo  fa^um  (ic,ifla  excepcio  nc  in  rem: 
hKcvcr^fitinpetibnam,  zafiasin4flL£' 

Dicimr  a6bio  quod  metus  caufa ,  A  R-  UflMiX 
B 1 T  R  A  R I A.  Arbicrariz  a&ioncs  il- 
hr  appcUantur ,  qus  vt  loftfaiianas  atc,h 
iodias  arbicrio  pendcnc ,  ica  vidclicec ,  vt 
nifiarbitrio&iullui  iudicis  farisfuciat  is, 
cum  quo  agitur ,  condemnari  debcat  §. 
pfttere*  }i.  IiifiitMt.de  d^ion.  Hinc  igicur  & 
adioquodmetoscan&  didtnr  atbitcata* ' 
teg.itemficMmi.  hdcmtttmJ)^fi,qModmt.. 
HvMij^aiactfiin^aadtaphim  fir,  non 

tamen 
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ttmcn  rcuSjqiumius  conui(5Vus,rcm  me-  mquibm ,  mfi  arbttrio  iudicis  it  ycumquoagt- 

tu  cxtorfillc,  llarim  in  qiiadruplum  con-  tUTa^lorifatufactar,  vttuttrcmailoTi  Ttftitu- 

dcm^iatur,  lcd  prius  iubctur  rcm ,  dc  qua  at  ,vcl txhibtaty  vclft!uat,vtl  ex  noxali  cjufit 

agitur,rcil:tucrir,qui  li  iuHiii  iudicis  ob-  feruutn  dtdat,  condtmnaTi  dtbtat.  Pariicu- 

tcmpcrans,  rcftiruir,  cuicat  qu.\drupU  c6-  Lun  PR/tTtRtA  aiunt  hic  ad  prarcc- 

dcmnationcm  ;  fi  non  reftituit,  tum  in  dentia,  quibusdcbonarfidei&ftrittiiu- 

quadruplum  condcmnacur<l$. /Mr4«rm.  ris  adionibus  locutus  crat,  rcfpiccrc  & 

Non  idcm  fit  in  carteris  a<fbonibus :  nam  idcra  fignificarc,  quod  pnter  fiipcriores: 

zQio  furti ,  ita  eft  dupli  aut  quadrupli ,  vt  &c  idco  innucre ,  quod  prxtcr  adhoncs 

fimu!  arquc  conuicius  fucrit  rcu<;  furtum  bonx  fidci  &l  ftndh  iuris  alii  adhuc  fint 

rcciiFc,  induplumaut  quadruplumcon-  a^ioncsabiUis  diucriz,  qux  acbitrarix 

dcmnetur :  ncq;  condcmnationcm  hanc  dicantnr. 

euitct ,  quantumuis  rcm  ftirto  ablatam  2.  Acccdic  ad  confirmationem  ctiam 

primo quoquc  tcmpore  rcftitucnt.   At-  tcxrus  m  /.  tn aihontbm.  Digtft.  dein  Ut.  /«- 

quc  hoc  icnbit  quoquc  luftinianus  in  §.i-  rand.  vbi  cum  inicio  lunlconfiiltus  dixif- 

tema&iodtto lnftit.de aS.  /rm,inquiens,  Iec,inlitemiurariin.i£honibus  bonx  fi< 

sQto  dc  co ,  <juod metus  caufii fafJtum  fit  a  car-  dci,  itcm  m  rem  &  ad  cxhibcndum ,  qux 

tcris,  de  quibus  llmul  locuti  fumus  eo  arbitrarii  funt      §.^r*rfrM,ftarim  lub- 

differt,quod  cius  naiura  tacitecontine-  iunxit  pcr  aduerlariuam  :  Vlant  interdum 

tur.vtqui  lullu  iudicis  iplam  rem  adori  &tnacliontftTtQitHdtcitmltttmiuTart.Qno 

rcftimit,ablbluatur ,  quod  in  cartens  cafi-  apertc  declarat,  adiones  iftas  arbitrarias, 

busnoncftita  ;  (ed  omnimodo  qiuique  dcquibusmodolocutuscrat,nequcbo- 

in  qiudruplum  condcmnanir  ,  quod  cft  na:  fidci  clle,neq;  ftridti  luns.  • 

&  in  funi  nianil-cfti  attionc.  Adde  his  quoquc  leg.j.%.i.  Digeft.  dt 

Cui  &  Vlpuiuis  aftcntitur  in  1 14.    1.  rfur.  in  quadiferte  lurilconfultus  rres  di- 

Dtgtft.hoctituL6\xm\ii{'ciih\x.  :  Siquisnon  ftm<ihs& diucrlas adhonum fpecies con- 

rtftituat,  in  qtudruplum  tn  tum  iudtctum pol-  ftituit,  bonx  fidci,  ftrnih  iuris  &  arbitra- 

iKCfur :  qiudrHplabituT  auttm  emne ,  quod.  rias :  dum  ita  fcnbit :  In  his  quoque  ludtctit, 

cunque  reftttut  op  orttt  fatu  clemcnter  cum  rco  qu€  non funt  arbttrarta.ntc  bona  fidet  ,pollli' 

prtttor  egtt ,  vr  daret  et  rcftituendi fatuitatemt  tem  conteftatam  a&ort  caufa  pr^andd  eiL 

fiyultpatramekifare.  Cactcrum  quod  aCtioncs  arbitrarix 

Qax.36    Dcaclionibusarbitrariisinprimishoc  non  conftiruant  inrcr  iudicia  bonxfidci 

An  aclio  controucrtitur ,  vtrum  bonx  fidci  finr,  Sc  ftridh  luris  mediam  Ipeciem  ,  vcrius 

ncsdrbt-     ftricki  iuris,an  vero  mediam  Sc  tcrtiam  eft,ac  fequcntibus  argumcncis  confirma- 

tr£rt*     (peciem  inter  boni  fidci  &  ftridi  iuris  a-  tur. 

_/f«riffW  ^Qngjconftituunc?  i.  In  omnibusadtionibusiudexvclad- 

fidet,4n      ComiTiuniscftopinioDo(Sorum,qua  ftridus  cft,  ad  id,  quod  in  contradhim 

ftrtai  tu.  hic  CCiamautornofterampIe<^itur,quod  vel  iudicium  deduftum  eft ,  vcl  noneft 

^       arbitrarix  a<Sliones  ncc  bonx  fidci  fint,  aclftri<5kus ,  fed  hbcra  ci  poteftas  permit- 

nec  ftri<ili  iuns ,  fed  medum  inter  has  &  tirur  xftimandi ,  quainum  adori  prxfta- 

tcrtiam  fpecicm  conftituant.  ri  oportcat  §./0.  Inftitut  deailioniim.  Si 

Qux  icntcntiaconfirmarivideturpri-  prius,eftmdiaumftri<Jiiiuns;fin  pofte- 

nso  per  S.prdtertd.  lnftitut.de aS.  vbi  lufti-  rius,  eft  bonx  fidei :  incer  hxc enim  duo 

nianus :  Praterea  quafiUm  adimes  drbttrd-  medium  feu  tcnium  non  darur. 

riM,  boc  efi.ex  frbitnopendtntes  appelUmiu,  1.  luftinianus  in  i.aSitnum  lnft.de dSic». 

legiti- 
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lcgtdmam  &  perfedbun  diuifionc:  adVio- 
num  cxaditiuus»  diuidic  ait^caies  m  bonz 
fidci.&(fanAiiiim.  ifgwwwiijnqaicnt» 

Acqui  haec  diuifio  plane  foret  imperfe- 
dka,  fiprincipalealiquodcjusmembrum 
przccnnillijm  ellec  ,  ac  diuilio  bimcm- 
bcii  «onftimeriscur^  quae  camen  trimem- 
bris  clle  debercc.  QjM^ropcer  vc  hzc 
luftiiiiani  diuifio  dercndarur  ac  fiiftinca- 
rar,ncccilum  cli  diconiu  s ,  adiones  arbi- 
tianasnoncKwlltinierejterdMm  dcfatS' 
am  Ipcciem^nnercais  qnxliint  bon^  fidd 
&ftridimri5. 

£c.quanquam  DoncUus,defedtumil- 
Imniliipfionis,  in  diS.  i.d&ionuuhptofo- 
fitae>&p|derivdicexf.ff4rerM.in  quofta- 
cim  acconcincncerrcrriumaclioniim  ge- 
nus ,  ab  illis  duobus  m  §.  4f?/ow«w,pro- 
policis  ,  plane  diuerlum  .&  IciuniSium 
tabiidmr,  vtperinde  habcodebeatqtiafi 
codem  in  loco.tEesi]]c§)CidefpDopofitae 
fiii^renc. 

Vcrum  vc  hac  canone  diuifio  iuperior 
lufiiniaiii  ie&ndi  poflic ,  valde  ^yeteors 
ecfi  enim  incocoipre  hoc  perpemo,in  le- 
gibus  interpretandis,  obleruari  debeat, 
vt  textus  cum  textu  confcratur,  &c  tcx- 
CU&  ex  cexm  {iippieacur ,  fi  invno  minus 
quamin  alioittaic  di&ura;id  comen  in 
definirionibus  ac  diuifionibus  locum 
nonhabec:  hacquippeomnibus  fiiis  nu- 
meris  perfe&z  &  aorolucz  ciTc  dcbcnc, 
fic»4rt0imfiio  diniibaci)rfiiun>coniic»> 
ri  poIGnc ,  illud^  tocnm  exhattrianc; 
quod  fi  vel  miniraa  pars,aut  minimum 
membnira  dcfiieric » ^coccnus  diuifio 
manec  imperfeda&vitio&exiftic,  et- 
iamfi  fortafils  defisAns  iflcidio  tx loco 
fiipplcripoflit. 

Przterca  tertium  iftud  a<fHonum  gc- 
nus  Aon  ftatim  diuifioni,  in  d.  $.adunim, 
pcopolttse ,  fubicmgicur ;  ied  longo  poft 
mcervallo  ,  cum  iam  Imperacor  vcrum- 
^uediuifionis  «wyniMiip*  p^^y*»  dedft* 
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raflec,  fiihiicirur  in  §.  trigefimotmtt. 

Huic  lcntcncue  proculdubioveriifi^ 
mae  noo  dbftatargumenturo  c»  itiS,$faim 
tmd.  «ledufbun :  nam  (vt  rede.  Vnllfr' 
ius  moncc  )  non  eft  rarum  in  iure  no- 
ftro ,  iicur  &  apud  alios  bonos  6c  pro- 
batos  icripcorcs ,  vc  parucuia  frMUnd , 
noninfisac  aliquid  ab  his,qcuB  prius  lajK' 
dida,  diuerfum  lpecic,fcd  aliquidfi>lum 
diucrlum  quaUtare :  a£lioncs  vero  arbi- 
crarusabatbonibus  llri^iiurisnonlpc- 
;cie>led  oiualictte  &kmk  HAm  naKo- 

Non  magis  refragatur  (ecHndum ,  cxi, ' 
S.ffMmUtemuirMd.p€m\xm:  ibi  enim»> 
.£tiones  arbitiarixkracidisadicmibnsie- 
cernuncur,ab  illis  ,  inquam  adlionibns 
ftridtis,qiue  in  (pecie  fic  appdlanrur:  a- 
<iHonum  quippe  ftridU  iuris  dux  fimc  (pe- 
des  j  quarum  vna  qft  a^onum  arbicrari- 
:arum  ;idiiBia;iAicmmn  Aridiiuris  in  ^e- 
xieicadiftarum.  . 

Dcnique  non  refiftit ,  quod  in  di^l.  kg. 
j.  ^,1.  Dtjefi.de  vjkr.  A(^ones  arbicrarias 
labidiooibttsboncfidd  ftftriaiinris 
lurifironfulms  dilccmac :  non  enim  dit 
tingiiit  arbirrarias  adWonesabadtionibus 
ftndH  iuris,gcncralitcr  acccpns;,led  vnara 
fpcdem  a^onum  ftridti  iuns  opponit 
alceri  ,&arbunriasaftigiies>Cttma6tio- 
nibus  bonx  fidei  &  aAionibus  IhidH  m- 
ris,infpedeficdi6tis,confcrt.  Infiiper 
noneftinlrequensy  vc  raembca  diuino- 
jiisacfiibdiamoniscmifigndamnKeiem- 
plum  cnimhuius  lacttfenrifiimiira  enat 
in  I.S.& feq.ff.de  pa3. 

Curo  icaque  cx  hadenus  didlisappa- 
reac ,  quod  aAiones  arbiccariae  inter  bo- 
fizfidd&ftxidtiiuris  a6biones,mediam 
Ipecicm  non  conftiruant;Ied  ad  alceru- 
tram  lurum  Ipccienim ,  ad  ftridli ,  inqu3, 
lurisjvd  bonx  fidci  a6tioncs  referri.de- 
be8nc$<picritnr<mincpon»,veri  ^wdci 
acccnftridebeanc? 

GBediweiyiewtacbMfariM  jftiones 
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bons  fidci  a^lionibus  accciiTendam  cxi-     ).  Quiain  Ly.Digefl.  de  ec,  qucdterto loi^o. 

ftinunr.  ait  Paulus,  nrbirrArKc  adioni  non  l  iK  lo- 

I.  Quia  cum  ad>ioiiibus  bonac  fidei  in  cum.vbicomperitadtio.bonachdeu  Qui- 
definuioneconucniuiuihasqoippclufti-  busvcrblsluniconlult*  manifcllc  acbo- 
nianus  derinit m  ^.hi icnte fidetlt^tt. deiUl.  nem  arbitraium  non  mod6  oppomr bo- 
quod  Imt  illx.quibus  ludici  libcra  potc-  na:  fidci  adioni ,  lcd  ctiajn  docet ,  lic  cas 
ftas  permitritur  «ribmandi,quantum  a-  diuer(as&:oppofitascilc,vtillilocusnon 
ilonprxftari  oporteat :  iam  vcro  in  arbi-  iit,vbi  harc  compcric. 
tranis  aitfaonibus  itidcm  permitti  iibe-  His  non  obftat  primum  contrarixo- 
ram  potcllatcm  xilimandi,qucmadmo-  pinionis  argumentum  :  adhoncs  cnim 
dum  altcri  latisfieri  oportcar ,  tcftis  cft  i-  oonar  fidei  ab^iihonibus  arbu:ranis  dcfi- 
dem  luftinianusin  S.frAttrea 31.lnfiUHt.de  nitionibus  maximc  diicernuntur  :  nam, 
ddhn.  dchnientc  luftiniano ,  illx  acbonce  1'unt 

1.  Quiadcfinitio  ftridi  iuris  adHonum  bona*  fidei ,  quibus  hbcra  potcftas  per- 
non  conuenit  atbonibus  arbitranis  :  a-  mittitur  ludici  arftinundi  Qv^A  n  Tv  m 
ftioncs  enim  ftridi  iuris  dcfiniuntur,  ackonpracftarioporceat:arbitraria:  vcro, 
quod.iint  illa: ,  in  qtubus  iudcxpraxiic  in  quibus  pcrmitritur  iudia  potcftas  li- 
ad  id  adftridhis  cft,quod  in  mdicuim  dc-  bcra  xftimandi  Qv  £  m  a  d  m  o  d  v  m  a- 
dudum  eft,vndc  ctiam  nomenhabenc.  ciori  (atisfieri  oportcar.  Vndcreiucet, 
Inai^tionibus  veroarbicranis  non  cft  iu-  quod^ctfi  in  hoc  conucniant,  quodinv- 
dex  prarcife  adftriftus  ad  id,quod  iniu-  nirque  concedatur  iudici  potcitas  ifti- 
dicuim  dedudum  cft :  icd  ci  datur  potc-  mandi ;  diifcrantcamcnjn  rationc  &  mo- 
ftasa:ftimandicx  xquo&ibonoqucmad-  .  do  arlHmandi. 

modum  aclori  (arifciieri  oportcat.  Ad  fecundum  reijjondctur:  adionum 

Verum  his  ranonibus  minime  mo-  ftridli  iuris  alias  cllc  ilmphcitcr  taics  in 
nis,iis  fubfcribendum  cenieoyqui  arbi-  quibusiudexad(bingiturad'id.,  qnod in ' 
trarias  adhoncs  ftridis  adionibus  ac-  iudicium  dcdudlum  eft  :  aHas  vcro  pro- 
ccnfcnt-  pius  acccdere  ad  naturam  iudicionim  bo- 

I.  Qiua  a(flionibus  bonoc  fidci  ipib  iurc  nac  fidci ;  in  quibus ,  ccfi  iudcac  adftxiChis 
ine((cxce^iio  do\ileg./edet/iideo2t.Digep.  fu  adid.quodiniudicium  dedudum  cft; 
folut.  mdtrimon.  atquiadhoniin  rem,  (cu  fic  tamen  conceditur  poceftas  .Tihman- 
rei  vindicacioni,  qua:  arbitraria cft,  lcg.qui  di,  non  quantum  adtori  prarftari  oporcc- 
rtftituttt.  Digtft.de  rttvmdtmt.^.pTdtcrea.  at;led  quemadmodum  adori  iacisfieri 
Jnftttut.  dt  ddioiu  hxc  cxcepno  doU  non  dcbeac  * 
ineft  ltg.14.D1gtft.de publtc.mranaQio.  vbi      Rcibcutio  aucem  rci vi  mccuvccxtor-  ^^^^^  ^ 
lurifconfultus :  Inrtm,  ait ,  txcepttenem  0-  xx ,  qua:  a  poena  quadruph  hberet ,  incra  „ 
mijfam  non  fitpplert  officioiudicu.  Hmcica-  quantum  cempons  fpatium  ften  dcbeac  ^^^^j^ 
quc  (cquicur,  arbitrariam  a<ihoncm  non  non  conuenit  imcr  iuris  noftri  interprc-  ^^^^ 
clfe  bonz  fidei.  tes.  Nam  Banoius  ^AlfinXlodu  deexecut.  ^^^^^^^ 

i.  Quia fi adhones arbicrarije  cftcnc  bo-  rei ludic.  ftatuit  arbitrio  Judids  hoc  com- 
nx  fidci ,  incenus  reddcrctur  adhonum  mirtcndum  cllc.  ^^^^ 
honx  fidei  numcrus ,  definitus  in  §.  mBio-      Fundamcnciim  huius  fententia:  confi-     .  „ 
num  lnfiit.de  ddiontbm.  Atqui  hoc  admit-  ftit  in  co ,  qnod  a^hombus  perfonalibus  ^j^^^fi^y 
tendum  non  cft,  cum  iiiic  luftiniano  pro-  condcmnaris  quanior  mcnnum  Iparium  ^^^^^ 
pofitum  fucric  omncs  bonae  fidci  adho-  indulgeatur  ad  foiucndum  l.fin.  §.  fin  C.de  j  ^^„^1,, 
ncs  rcccnfcrc,nuUu  vero  ptxterraitterc.  vfitr.rtitud.  & ifin.  Codtc. deextcut.  rtitudic. p 
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condcmnaris  Tcro  adHonibus  realibus 
nollum  ccmun  ccmpus  ad  refticuendum 
£cpfaEfinifn  >  fed  id  ailnnio  iudids  defi» 
niciidum  ac  determinanJuni  ichnqiKv 
lur  %.UHjlit.dt offic  iudic.  Mcnochius^.4r- 
ktr.mdic.qtttfi.2S.  Heigm&6i:  Hoioman- 
^  nus  in  if^ff ffmif^iMft:  bmve- 
to  adio,  quod  metus  caula  cft  quidem 
perronaHs  ^.ji  Inftitut.  dt^.  fed  ramen 
inrem(chpa  arque  rem  ipfaiB  non  mi- 
nus  (equimr  acquc  pcrfcquiiur,quama- 
^liorcalis,  vc  paul^  fupra  id  luculentcr 
fait  dcnionllratum  :  (cqiiirur  proinde 
condemnato  adione  quod  nictus  caula 
dah  ad  ibiuendum ,  lcu  refticuendum 
teaapQS  iudids  atbttrio  definiendiim  ac 
dnonninandum. 

1.  Acccdit  quod  idcirco  in  perfbnali- 
bisadiontbuscondcmnacus  quadrime- 
ft  letempiis  habeacad  (bluendum :  adio- 
neveroceali  condemnaco  nullum  cercu 
t  ;mpusindulgeatur,  ledadrcm  cofcftira 
rcfticuendam  teneacur;  niii  in  potcilace 
ciosndnfic  rem  ftacira  IbkieK  >  quia  fiKi» 
BMsadfdreftitutioncm,  qukm  pecuniz 
'(oiutioncperucniri  jiotcn:  /.  2s.§'.dtnoxaL 
ti£f./.^i.Jj.dtrti  vmdiCAt.l.ji.dtu  iuiUcia.  At- 
qui  a^ionem  quod  metus  caufa  ad  rei 
quoqueieflitunonemoompecefe  palam 
eft. 

Hinc  lacobus  Cuiacius  ,  non  folum 
inadionibusrealibus,ied  &  in  a&ioni- 
Imspetlbnabbus.qnibus  retnoftnepo^ 
f -iTioncm  auocamus,veluti  commodan 
&  dcpofiti  ,  quadrimeftrc  iHud  rcmpus 
non  concedi  condemnatisi  ied  reibtutio- 
nem  ftacim  iieri  debere>aac  (i  iufta  fit  can- 
fi,quq  impediat  ftatim  cefticuece,tempii$ 
condcmnaco  concedendum  atfaitrio  iu- 
dias  dcfinitum. 

Scd  autori  noftro  placct  adione,quod 
metus  caufi  iufliml  lem  leftituene  qusr 
drimeftte  cempus  habete  ad  rei  abJatc 
rcftiturionem  mcicndam ;  qnia  hoc  fpa- 
ttumindulgcacur  peiionali  adionc  cou- 
dannarisi^/ii  %.i,C$^kMiftir»tnm&tm* 


)lJPVTATIONIS  XL 

Adtio  aillem  quod  metus  caula  ili  in  peCn 
ibiiam,vc  iupca  oftenfiim  finc. 

Veruntamen  vt  de  hac  contfDaei& 

mentcm  &  (ententiam  meam  candid^  a- 
pcriam,  videtur  mihiopinioBanoliveri- 
uti  maxime  e(Ie  conucnicns:  cum  quia  in 
afljoneqnodmecascBnfiiqui  metum  tt- 
dt  vcl  rem  memextortam  poflidet ,  non 
iubctur  a  iudice  foluere.fcd  rcftitucre;  at- 
quipra:didum  cemjpusquadrimeftrc  no 
refticnencibns ,  (ed  lolnendbus  eft  ptxfi- 
nicum  dich  Lfin. ^.fituL  In eo^ cumai- 
clioncrcaUiuecadto,<|uod  mecuscau& 
conucnit. 

Tum  etiam  quia  prxdi£bequadnroe> 
fttes  indudae  oondemnacis  cnbnnntur, 
ficvtantcquamfucrint  clapfar ,  exccutio 
rci  iudicatar  fieri  ncqucat :  at  in  propofito 
non  loquimur  dc  condcmnaio  a(^one, 
quodinemscanfii,fed  de  tullb  lem  ante 
condemnationem  reftimere  Li4,S,  t.^%, 
btC4Mttm.Di£tJIqHifdmtnucttt/4.$^4UrtH 
^Mtm  Mdiojt  to.lufiJt4S» 
Nec  impedit,quodaftio,<piodmettM 
ciuia  fit  ni  pcrfbnam,  non  in  rem.  Reip* 
Nam  primo ctiam  inadionibus  pcrfona- 
libus,  quibus.igitur  ad  rci  rcilitutioncm, 
condcmnatijnonconcedicur  quadrime- 
ftTetempusadiefliiarionem,  qaia4i&£ 
fin.S.fin.Co^c.itvfiir.rtim£uttu  Etl^^fin 
C$d.  de  exetut.rti  itufu.  exprcftc  loquunnir 
dc  cuudcmnatis  ad  ibiucndum  ,  dcmde 
^ine  latio  6Gk,  ouodin  aiftionibusgca- 
Imus  nuOum  inchdgeaccir  condcnmatis  . 
fp.-\rium,quia  videlicet  ftarim  rcftiruere 
poliunc ,  eaquoque  in  a^onc,quod  me- 
tus  catt6caetcritqiicaaionibus  peribnar 
libus  dc  rei  teflitutaoae  compecenribo» 
locum  habet. 

Ilkid  lanc  non  infidor,  quod  cum  is, 
qui  luilus  rcm  mem  excortum  reibiuecc, 
tndid  non  paret,&  poftea  condemimnrt 
eicddemnaio  tndujgeacur  quadrimeftrc 
illud,  quia  non  tantum  ad  rcftimcndan» 
rem  metu  cxcorcam,ied  eciam  ad  pcenani 
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Qjndcicai  condudcfiditRi  <^ ,  quod  non  fiuflcc ,  quadruplari  dcbec. 
rcm  rcm  metu  cxtorrara  rcftitucTe  luHus      £c  hoc  quidetn  fi  tncza«nnani  aeiciir 

nulias  habeat  pcnifus  inducias :  nifi  lulU  adionc ,  quod  metus  cau^ :  quodu  poil 

fuehccaula,OD  quam  conttllim  rcftituc-  annum.aquo  mctus  illatus  fuit,  condc- 

re  nequeac  rem  mem  ablaum, quo cafu  mnatio  fitduncaxac ui  linipium.  Ecemm 

tsrminns  tefticiiendi  arbiirio  iudids  d  aAionespcc»a]esprxa>cicoinnes,exce. 

praefigi  dcbeat  tna  adHoat  focd  nianifefti  ,  Junt  ainia- 

Qupd  li  iuflus  reftituere  non  pirer,  lcs  8c  temporalcs  arque  anno  prarfcri- 

iequicur  condcmnatio ,  incraanaum  qui-  buncur ,  quatenus  fcihccr  pcEualcs  lunt : 

ifgBk in  quadrupium,  poft  amniaiveroin  ac quacenus  cciperlccutioncm  continenc 

lmiplain:quidniplaciiraucem  non  fo-  CmtpapexuxfriiK,bi/Uefeiftl^&tmfi. 

lumrcsiplamctuextortajcdvniucrfaet-  a&ionibm. 

iam  commoda.  qua:  ex  rc mtcrim  pcrci-      Scd  vrrum  iiilTus  hic iudids,quoante  Uttral. 

pipotuerunc,ideoamilla.quudoramus  condemnationcm  mbct  rem  reftitucrc,  Ouar.jS 

MS^iiacanm :  inquibas  iiint  parnis  an.  fcntentuficika  vc  m  achone  quod  mc-  A^naai 

allanim  fatus  pecomm  .  przdionmi  tus  cada .  &  ectetis  arbitncii^  adioni.  tnequtd 

frudus&ommscaufa,  qua^  rem  non  a-  bus  duz  dendcrcntuc  fencencue .  qua. mct.cuu. 

miflam  lecuacifet.  lu Vlpianus  m  Ug.,^  ^um  vna  rcm  reftimere  iubearur ;  aftcra/i  dupltx 
•fmOtffP^qmimttm  tmfa.  Quadrupla-         fi  refticucio  ^da  fueric ,  Mo\\ja.  fit  fer~ed^ 

curid,quanacaceseft.idcft,cumfirudb.  wr,a«tfi laAanon fnetit, condemne-y2«/Sii? 

bus  &  omm  caufa.    In  fiudibus  veni-  tur  rcus?  Scrupulo &  dubio  non  caret: 

entnonmodou.qmpcrcepniunt  apof-  author  noftcr  iulfum  iudicis  (btuir  clfc 

fcflQce,lcddclu,  quos  aaorpcrapcrc  fcntendamadeoqueduasrcquinleuten- 

T*r^r??*'*^  '^T"***"^:       «  aaionc,  quod  mcms  caufa  &  aliis 
.62  S.  >.Dtgr{ldtRjmd,c.mna  Ug.,?Ueod.  arbittariisadiddbtis^opinanir: 
Iscc  rclrayatur  huic,  quod  quadruplari        ^  ■  r         .11  . 

£dtemdebeat,quanar«eft.icma4u.     .  ^*'*^."^       femper  U lonim  pla. 
^^caliamlblimiBadnmcocpus  fi-  q^ft^tuunc'narb.rtanisa. 
Sck,  fidlicem&  conmeciumac  <^on*^snonduasfern  fentcnnas,qua- 
^rpus  aim fuis acccmonibus , atque  ica  ™™  viu  r?«mbcacurrcmrcfticuercal- 
,vniucrfum  quod  in  iudiaum  dedudum  t"»  WoOi^Nanir ^rdhioa»  ,  anc 
mkg.2.S.^&Lfeq.  Digtfi.  quif4tud.ieg.  ~ndcnmecur.fi  nonidHweniilidvnam 
ieg.ptnuU.liequkmtimqiiiHmfee.  Vnde  ^^^'       fcntentLT  patrocmanwr 
itreftiturionc  rei  frudhis  conrinentur  L  plenque  fubttoes  luniconfuln  c  qui- 
9^uereUg.plmtnDigeft.devtrb.f.gmfiut.  l«»AiIlfittM«RibCT,inmar./>r^^ 
<ks^Ag.,79.d4^^.fipulUat.  Lam  ^'/>''-^MarcusLycklama4rf|«.WWl» 
^^adlitrioiudidsndfiact&niciocdme-  ««'«•/^Donellus,Hxnalc.Hocoma.mus 
ni^te,quadraplmnpt«ftaridebete.  ^i-pr^freaj^.lnjiu.deaa.  Wdenbcc,» 
4tts.quod  rcftimerc  iulfus  crat,  ncc  rcfti-  t^^i-V^^rnet.cauf.nu.i. 
mir.quociccacuroomne,quodadoriab-    u  In  vfu  iuris  conftat  (entendam  pro- 
■  -  eft  propiBiMwmidat Jligwro  jbipfo  illar  pcieeamdid^qualisdeddinir/fMd^ 
.^^mm , reftitnere  i«%J|ftMhywnM:, vt  f.dtrem&cata.  Axqui,arbicrio&iu(ruiu^ 
non &£bareftimdone ,  non  tantum rcsi-  dicis  interpofitojis  uon  dcciditurrnam fi 
pia,qiuemetuiuit  extoru,  lcd  edam  o-  lisdcadcrctur  nulk  cirenc  ampliusin  ca 
'>»<^Mxaiila»ideC^ orane  id,.^tiQd  bodie  cau&pacces iudidB,nec  ampliusienccnna 

jiM»Al».i»i%»i!fl(i»  eOedefiifl 
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fetLmdtxp»ft(]UMLf.dereiiu6c,  NuncatR 

tem  iuflu  il<c  arbitrio  iudicis  lis  zAcb  non  ctndemM  te »  n  refitttus  rem  tnetu  exttti' 

dccidicur,  ncc  adimuurpoicftasfentcn-  tMtaileri.    Qjywi  lcntcntiam  vfu  cflc 

ux  fcccnda-,  vc  hoc iofo  incccponatux  ac-  cecepiam ,  nec  iub  condicione ,  Icd cum 

btcnuro^  quo  deind(B  ocnulemiiNdo  «Ol  fitbofdimcione  vel  fitbalcenMttioBC  con- 

^(bIucio,hoc  e{l,(encenciafequacuF.  cepcam  cefecc  idem  Zailus  diS§  ittfi  idq; 

2.  Inlupcrfcncentiadidnon poteft,ni-  pcobare nmnn ex l. nen abs re.peHMle.Codic. 

ii  qua^ vci  abioiucionem, vel  condenm»^  vndg.VU.comlu&wes  Codiclauut,  vbi  ludcx 

nonmtfiinxmimiaqdtf^^  GO«dcnuMt.vrinii9lbr»velc6dnAocfiii»- 

ivdkiaiiioo  iiUQluiiarxetUii^dcBcpedi-  di  cefticuarrero  intca  tempusyAffnifiieoe^ 

cum  &  perfpicuum  eil :  nec  ctiam  conde-  rit,  pcrfoluat  acbo£t&;  CCnillUMCm  0001» 

mnatur :  tum  quia  fi  non  parct  Icquitur  xfbmacione, 

dcmum  condemnacio  leg.  14.  $•  i>  Digefi»  VcnintaiBic  quamuis  v(u  (bctailis  bo-.- 

qnod  met.  AM^tum  edam  quia  fi  paiec,a)>-  iofinodiakeriuziiaiencencia  ceoepca  fic;. 

lolvicur.  a  iurc  camen  noftro  valdc  abhorrcc  :  fi- 

}.  Hinccriam  lunrcofulti  iulTiimidum  quidcm  cx  intinuis  lc<^ibuscoDftac,quod 

iudicisnunquaiuiaitcntum,lcdarbit£iu  lullus     arbimum  mdicis  prxccdac  &c 

appcllanc§^.(i'4sJEai^./#.<ir§-^«r«rcc«  oondenmacb  derenm  (eqiocut  ,  fi  ob- 

InfiiriitJe 43.Lqutrefiitutretff.de R.vtiulieati  tempcr.atum  iurfuinonfiiflcic  ffi,fHNnMf. 

Atqui  (1  reucra&:  proj^ric  fcnrcntia  cflcc,  lHft.de ait.d.l.i4-S.3  &  4. 

vel  vno  aliquo  in  ioco  icntencui  dicece-  Non  obftac  huic  lcntenciz ,  quod  ne- 

tnr.  qoe^iadiciQnimaudociCtte,neq;ciudi» 

4.  Inprimis  vcr6opinionem  hancno-  cuingrauicacefirjieq;vttoiOcislocopco*- 

ftiamconfirmattcxtus  clcgansinrf/5./f^.  b.ui poflicquod  in  vfL-iadHonc  (c(c ,  vta- 

1^.^.4  Digffi.quod  met.canfa ,  quroftendic,  micabilcin  compoiitorcm  interponat,ira 

inilum  fcu  arbitrium  iudicis  icncenciam  vt  fi  admoniciom  cius  non  parcatur  grar 

iicmelle,iedIiaKdemnminiequi:verba  v^n^H^pM indf ^fqwtfiiTT 

ccxcus  ifta  fimt :  Uacautem  aSio ,  cum  arH-  Namfaoc  proditum  cft  omnibus  illif  ^ 

trariA fit,  habtt  rcus  ittentum  vfque  adfen-  in  locis,  in  quibus  dcarbitrariisadioni- 

rentiam  affarbitrodatam  reftauttonem fecun-  bu  s  aguxu^quibuiq;  ailencuci  quod  mbc- 

dmnquodfufratSi^miKrafiiein.quodfireus  re  pnusikbeatindicxrem  icmnciie»4(: 

nmfimkjmmtrkt^^KMAiifkuaimii^  poKdemni^non  refticuencemcondiniiP>- 

ihnmjMiet»,  nare,vt  in  $  ^7. &  ji.lnft.de  a3.Li4  §.3.4  & 

_  & msvamic ftarucnoum  videtur  ar-  j.ff.qued mtt.caufal i8.ff.de dololi.  &4-Di~ 

bipiam  mti(liQdids,quod  iitarbitrariis  gtft.de eoquodcertolofoJ.  72.deretitm  vmditi 

aiftionibus  iudex  imecponi^non  cfte  ien-  Nec  hoc  quic(||iam  iiidicis<gcsoicati  aut  *. 

tcntiam,ffdiu(rum,qucni  velutarbitcr  iudiciorum  auAoricaci  dcoahit.  Cum 

honocarius  interponat  rci  amicc  vclut  hochumanitati  potius&benignitatirri- 

componcndx  caula,ita  vt  Ci  rcftituat ,  ab-  buatur Tirj.  14.  §. la  verk  Saus  dcmenccr 

fiiliiacur:finminqsocindemneoir.^  cumceopnoocept^vcdaKeccistflicaei^- 

Deniquecommuni  opinioneDd...  difaculcaceni,nvulcp<ziiameaicare..  > 

Ii«ceadem  lcntcntia  comprobarur,  cfua  Noii  criam  obftat ,  qnod  rcus  vir  vn- 

•BfteVdalricZalioiudexuiarbMiariisiu-  quani camforct vccors ,  v:admonuusn6  • 

Adistemoiiinemvnaleittenciacxpedire  pareaccufatisincclligcrcpoilitcxadrao-- 

eamq;  ica  caild|iecr debct:  C«eiKmM-r«,  nicione  fiue  incerlocutionc  ,  nifi  pareac' 


■  ^  '  ^ *    -  — — w 

n^0itmmmtmtiimtm  de  mtAditt  ^.,^^^1  ^^^A^^n^^yrrf ,  qca- 
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menparend» eo^Mtpoffic,  nitthiclii-  tmfihtmius  vubieniitmr  ,fiseii,  &tunM  jjf^re 
fiis  magis  iiiericqtiain  iu^iiin.  qnetinisiiititidy^niMen  fiipmat,  mn  ftr 

Quod  enim  rei qiiatTdoquc  ita  conru-  tudicemrepofit.  Quiiqtiif  i^iturprohtuin»^. 
maccs  cxi ftanc,vr  haic iullai  non  pareant,  hi  fuerit rem  vliam  dehitons  vel  ptfttnkm  dc 
quaniuis  lciancgrauiorem  condemnacio-  bttdm,non db  tpft fibi JJ>onte  datam fine  vUo iw 
nmdie  &b(eoiKuiimi»  cxpcsieiim  iBcefeiMrep^Mtnfei4U(epijfe,ifquefibim 
(blum  comprobat ,  Ced  mam  textus  pro-"  in  illam  rem  dixifcim  credttt  non  habtbit. 
peinfinirioftendunt;  omncs,inqu.im,il!i  Scnrcncia  huius  Icgis  hiceft  ,  quod  (i 
Uktqaibas  de  arbicno  hoc  m  acbitrariis  quis  rem  debicam per  vim  exegerit ,  pro- 
iAiMibB^tAterpoiieiidoagicar.  ■  priaqueaDtboricice  occuparic,is  iute  cr&>' 

EquidemMacduBO  Wc(cnbecioafl  dirimipriuecur. 
fcnnri  noii  poflinr!,  quando  in  arbitrariis  Eter.iin  cre  publicaclle  non  vidctur, 
iiuiiais  liicuu  lulium  ieu  arbitnum  mtcr-  cuiuis  permitti  luum  libi  propna  autho- 
poni  opus  non  eile,ied  reo  etia  refticucre  ricace  atquc  priuadm  fme  iudice  vindica- 
Wtm^WSCo  ficukaein  conoedi  ofCerendi  r^occupacum  ab  alio  recapevare  >  debi- 
tcftitwionemvfqucad/cntentiam.atque  tumqtie  pcr  vim  debicori  extorqueret' 
itaparitus  fo Inerc  euiret  condemnano-  adcoqueiusfibiipfidicere/.  lo.^.  r/f/«rw- 
ilCni;,f^od  ni  faaat  icd icnteutia:  finc  ex-  diik.  Hoc  liquidcm  macnts  tumulnbus 
|Nmir^quadruplikin'deincepscondei]^  occafionempnebecepomr£Miiir/7/»gi^ 
oetur.  Uide  Reg.  htr.  Delncor  quippe  non  facile' 

Hanc,inquam,(cnrcntiam  prob.ire  no   vim  dcbiroris  ferrrt ,  fed  virn  fibi  ill.itam 
poflimi ,  tum  quiaadtioucs  hx  exindc  .ir-  acrcditorc  vi  rcpellcre  conareiur  :  vndc 
bitrariae  dicuncuc,quiaarbicriU[n  &iuilus  noimodo  concciitiones  acerbac  j  (edet*  . 
iadidsprtcederefencendamdeb0c$.|r4-  ta«^piAf$H«  i((ftirb>d^ 
ttrea  U  tlerMS,  cum  quia  cxprclTc  Impp.   rcnriorcs  res3c;<rrcrnr,fiiaiones,rcditio-  ' 
luftinianus  m  §.     /.  deaii,  aftioncs  h.is    '"^      tnrcflin.,  bv.lt.i  ,  rcipublics  pcm:-- 
acbicranascxarbitriouidicis  pcndcrc  di-   ciohiIiaia,orictuur.  DoncII. 
dti&idcircopcndereabarbicrioiadicis,     -i^'-  Quinetiam  per  (einiquamlbret 
qutaniftarbitrioiudicis  cum  quo  agitur  qucnquam  iudiccm  fieri  in  re  &  caula ' 
aSflorilatisfaoi.u,  condcmnaridcbcarr/.  $.       o^prn  l.  It/ffjmis  aif.  Digefi.  de  iudiciit. 
freterea,t\im  quia  adtionc arbitraria quod  Qugrccnaro  Iinperat.  Graoanus , Valcns 
rnecusoulanacuracadcecorincridicicur,  ft^^H^titt^lgeo^aH  lcge  decreuerans::' 
vtqailVDlCISIVSSVip&nceroaAoci  nemincm  nbtefleiudicein,veHasfibidi.' 
rclhtuit  abfoluafur.§.  i^.ldeeH.lVSSVS   cere  dcbere  ,  cum  iii  rc  propria  iniquum 
proindeindicisncccilariuseft,  vt  fequa-   admodumfit  ,  .-ihcuihccntiam  tribucre 
tur  abioluno.ldcmprobati.;^.^r.  Di^efiJt  icaxcnuxLvnk.C0d1c.nequi1infi14raufit.Et 
tUe.'  -  Hbtobdas^acqaeTbeDdofiaslmpp.  id-^ 

Qa^)9.r    WoCoronide  Autor  noftcranncftif  drco,ffliinc,  iadicioiCumvigorem  iuris- 
Anqnii  hoclocotrac^Vationcm  &  declararionem  quepubHcitutcIdminmcdioelTeconfti,- 
/knm  vel  l.extat.iyjfquodmet.(4t^  Decuiasintel-  cucam,nequisquamribipcrmiccecc  vale- 
y!^i^(r^i.lcdhipriailqaamdiflecamas,place»vecba  aCTlriohetir.W.c:dlpJ««Mit'?''  Jfk 
tmm  fiie  eid»ad(cribere :  ea  vere  hzc  fimc :  txter     h  -  Hc  (ane  (i  cuiui&iRaillbr^petiiui^c» 
ludice,    decretttm.JDmMarciin  fkt  verba :  Optimum   retur,vr  fibi  ius  diccrct ,  cxponercnnir  o* 
^rapr  a    eii,vtfiquasput.istcbaberepetitiones,a^ioni-  mnmmciuium  ,  pra:cipuc  vcro  tcnuio- 
MMtbort-  bus  expctiarn.  Cum  Marcianm  diieret  vtm  rum,  bonalibidiniacqucauariciarpoccn- 
imfimBtiiitfifii  OffirdiMt,t9fimfiittw^fif*-  toin,Tt^qaiba5&ciIeexcicaireilenr,qui^> 

Fffff  pKB-- 
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pcxcextudebiti autiuris in  rc  quapiam fi-  £tata  vindtcare  >  quod  icmra  fit  pimire 

MConlltmtitpcr vim  cenuiohbus  fua erv  iudido,cum  nulkaraplius  vicione  auc re- 

pcrenc  iliosque  iurc  (uo  fpoliarcnt.  Do-  mcdiarcs  ialuaprxftari  poflit. Lvnu.Cod. 

nclL  17-  (omm.  2.   Ad  liarc  igiturprjcca-  quAndo  Uctdt  vnumque,    Qua  cadcra  de 

uendaiudiciapublicaconfticucaiuoc ,  ac-  caula  pcrmilTuro efti  dcbttotcm  cum  te 

quc  legicinzaAioncs  prodicx,quoquis-  anfiigientem  fiftere,eiqnedebitnffl  viet' 

quciuafiiumin  iudido  pcrrequeretnr&  torqucrc  /  ^/f  ^wror.  to.^.  dehitorem.  Di- 

obdneret  pcen^Equc iliis  ,  qui  (Ibi  ms  di-  geji.  qtu in fiuudem credttorum.  Qiiod  Cu- 

xerint»iuorumquc  iudices  cxnieruit  a  le-  udus  ex  lcgc  duodcdro  tabularum  origi- 

gibtts  dectecae  ac  piaefinkc  fimc  Sic  vt  nemtiahereexiftiniat,qua  lcgc  fcripcum 

qui probatus Fucric  tcm  vllam  dcbicoris  erati&tiMtmpeimfm fimtymMwmi»- 

vcl  pecuniam  dcbiram  ,  non  ab  ipfo  fibi  doUcito. 

fijontc  daum  linc  vlio iudice ccmcre poi-  Similiter  non  obftat  /.  quemadmodum. 
iidcrc ,  vclaccepiiTc  ,  fibiqucinsineam       ^  i.        adi.  AqiuL  m  qua  dommo 

iemdixi0e»insacditi  amtciacbacnoftra  pemutrimr  prouria  autfaontate ,  aUque 

1.1^.  Siquisveroremfuamjquanrurauis  iudice,quodiniuofiiaum&«dificitnm 

finedolomalo  ,  is  rei  quidem  fuac  domi-  cft,collcreacdcmoliri. 
niuraaiTuctat :  al|enam  ycro  rcm  ,  vna  Etcnimcolod.quipriaaraautboriratc 

Gum  cinrdem  «»>»>»^  ^^f^  adihcmm  demolicbacur ,  rera  poflide- 

compelkcuc.$.i.i.i»i»»MMMs^.M.d'7.  bat,ineaquecntuaumdcfttucb5t:atin 

^P"    LA*^  u     r  *         ,  legibusiftis,quibusncgttutfiHliccccius 

Nonobftathuicrentcnnx  ^mvs^.r-  nncudicc diccre  .  aur7cmfuamabalio 

V^^""^'^'t^!t}.''  T.  'LT  auft.rre,ferraocftdccoduntaxat,quinon 

iunvashirauuraabftulcistianieinisra.  ^{i^^^ 

rema£tio  in  duplum  conceditur ;  necis  *^       *  .  r  ' 

iurcruopnuatu£,adcoquciurc&impu.  ^  Addc,quod«,qmdcftruit,quoduiruo* 

nefibiiudexexdrit&-iu$dixit.  Sicenim  feaumautaedificanimci^iddrco  iureid 

ibiVlpiuuis:  QmtmmgmttmHferdUtrut  Faciat,quianon alicnum,ledruum  dcftru- 
tMue  tiomme  fttrtt  egetAt  ,  depoHderevafis       :        ardifidum  alicno  folo  impofi- 

controuerJ}acumel[eT,&aaormMusfutJftdt-  Wj»  >  ccdit  iolo  ,  a^Dromdc  dommus 

(eret^v4fprotuUt,ulm,cHtustrat , ohJiHltt  toli»  vtpoafuomdefttuete& demoliii 

mtmefLReS^Smm^ottiimdi.  Non  obAac  porto  Isf,  I^g^dbfitt, 

Hoc  ,  inquam,  icncenciac  noftrx  nil  in  qua  Vlpianus  :  cum  crcdicor  remfi- 

quicquamdccrahit :  nambenc  Cuucms  bioppignoucaraaufert,nonvideri  cum 

iHiUiSUi.ii  Dtj^eB.qu9dmet,(4u^.  idDoor  contreSate  ,  ied  pignori  iiio  inann- 

4st :  anfisrc  co  in  loco  non  figiMncaie  bere. 

pcr  vim  auFcrre  &:  propria  authoritare  rc-         Hoc  enim  non  euindtur.quod  iurc 

cupcrare,iedrcmcciislcg^misaciuxcad  faciat  crcdicor  rcm  hbi  oppignoracam 

bocprodicisredpcre.  propria  auchoricace  au^rendo  i  ied  lu>c 

jm  HugoDonellus  rcipondec  j  eamle-  folomcxinde  feiuitur  ,  quod  aeditoc 

^ffn  48.  loqui  dc  Furc  ,  quicumvale,  furticrimen  hoccafii  non  inqitOK:  Vbi 

quodabftulerat,aufugcrit.    Quempro-  tnmen  procul  dubio  hoc  pnfiipponen- 

kqui  eidemquc  ceoi  ablatam  excocquf-  duiii  creditorcm  pucailc  ius  Sc  fas  fibi  ei^ 
iCAdcirGonmpcrmitianc  ,  quiamaius .  &,  rem  oppignocacxm  dcbitori  proptia 

fitoGcunereintempote,quampoftfii»  aachoriiateaiNctcr.hocquippecafucum 

dcfti* 
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^eftkiRCur aninio  fiuandi»  fbctam  com-  ci5,re6te  in  concnmm  difcedant  ftncen- 

Itiirrcrc  dtdnon  powflv  nun ,  ftanicntcs  quod  conftiiutio  Diui 

Noiidcniquc  repugnar,  quod domi-  Marcinonmododcrcipradcbira,reddc 

no  dirccco  conccdaiur  Emphytcutam»  aiiaquacunqucre  debitoris  >  etiam  non 

Canonem  incra  tricnnium  aan  (bltten«  deraa,intclugidebeati 

tem  prophaacque prio^authonuie  ex-  Qux  (entciitia  his  rationibus  confir- 

pcHcte  I.2.C  deiureEmph^reur  quodq;  lo-  matiir.  i.  ConftirurionisiphusDiuiMar- 

cacori tnceerum llt ,  ob non (blucam pen-  ci vcrba nianiieftc  loquuntur de qualjbet 

' .  ■    fioncm  colonum  Cmc codudorem  c  fun-  re  dcbitoris ,  nec  illud  (pcdbc ,  •Kabucric 

, .        do eiicerc.  /.  Mc dthM.LqiuniJMr'  in eaius  credicor  nec  ne: quisquis  igtcor 

kiutorem  ff.eoJjit.  probatus  mihi  fucrit  rem vlUm  dcbiroris 

Hinccnim  minimc  fequitur  ,  quod  vtl peciiniam  debitam,nonabip(afpon- 

Emphytcutam  vcl  conduc^orem  priuata  tc  iibi  dacam.fme  viio  iudice  tcmcrc  po(^ 

«otboritace  expellece  \ktat :  nam  vcr-  iidece,velac6epifle,  tfque  fibiius  ineam 

bumrx/y^/reniiinaddudislegibusadiutja.  semdLdflc^ascreditjnonhabebit. 

inteIledumreferridebet:acproindenon  i.    Srantc  fciucntia  contraria  feque- 

coi^ralera  deie^onem  ngniBcac  >  ied  rccur,quod  de  eo  calu ,  quo  quis  rcm  ali- 

legitimam  eipulfionem  ,  qucfiatmini-  amdebitorisfibi  non  debicam  furripue- 

fterio  iuris  per  cemedia itiris  ac  compe-  ritmhil  penicus  edet  in  iure  dilpontum» 

centesa(fliones>opexaque &Autoritace  cum nullaaliaance  Diui  Marci  confticu- 

iudicis.  ticncm  c-xriccnt  conftitutiodc  ifto  calu 

'   Sedhincquxftionesnonnullxadmo-  quicquamdiiponcns:athocdiduablui- 

2^  ^   dum  controueria;  fiiborinnniRprim  oe-  dum  videair»com  firequcndus  &  fidlitts 

nimqu«cricur,vtrumquodorarioneDiui  vtpliuitaMimeaoGCuparipolGnt>qcurob- 

aZ»"*"  Marciconftirutum  eftdcrcdchira,  quod  hgatanonfunr,  quamquarobligata  funt: 

.     .  credttoream auierens  lure  lui  credici  ca-  cum lubarctioricuftoduobhgaca  cufto- 

^*^''"''  dacexcendendmnquoq;  ficadcemeliaro  dirifolea&c. 

"        quldebiutniitavcucreditordcbitori(uo  <.   Non  debet  mclioris  efie  condt- 

tus  ctedh             11-r           I-     -  ■  II- 

rcmnondcbit3uiircrar,crcdiruamittat.'  tionis occupans non obhgara  ,  quam oc- 


Equidemnegarunthoc  Accurhus&Io-  cupansobhgata  :  cuminobligansvidca- 

hanncs  aniimu  Gloiraiores  ,ftacuentcs  turfttbeilccolorquidam&iuftaqusdam 

aeditorcmauamrem,quamdebitamau-  ndoadexcnfiuMhim..  ■ 

fcrencem,credicumfuumnon  amictere,  4.  Vbiobtinetracioiurisibiquoque. 

fedilludduncaxatiasperdciC*quodinifta  iuns  difpolitionem  locumHbivindicare 

habucric  ncceftiuneft  :  arqui  ratio  confticunonts 

Racionevcfol)acmoiiemnr>qfiodeit-  D.Marcigeneraliseft,  acqueineoaoo- 

tcnfiolegispoenalisfaciendanonfiCfM^.  quecafu,deqnoloquimurobcinet ,  naK 

ifdiadeK.lur.mfext.  Ar:  d  lexextdt.  ij-  ^it  fcilicct  ratio;  neaudaxcreditor,lpreraiu- 

pcenalis  ,  poenam  iatis  grauem  &  duram  dicisauthonrarcribi  iphius  dicac  manu, 

incoftacucns  ,  quicrcditumfuumpro-  eiindequc  cumulcus  aliouis  rcipubhae 

priaaiicfaocintedebicorieKorlcrinc,ina^  perniciofus  &  periculonis  fiiborianur, 

iimccum&aliislmperacorumconfliru-  qucm fubonri poiIe>eaam cenondebilB 

rionibttsiamanBedc  hoc  cafii  prouiium  dcbiron  iurrcpca. 

eilct.           '  Non  mouet  ratioincontrarium  adr 

pcterambcobns-Ciriacinsftboo-  da£b^  miodemm  pcenabscoiiftiiiiiio- 

^niMciio^hiiusinlocasabAiiKosecK^  aii^lbuiqatciifioiioafias  »  lcdipfii 

ei^cile 
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cxprefle  conceptaficde  rc  quoque  dcbi-  £boni$  cxccdcns  pro  priuato  habcrar. 

cohs  noi)  debica,cx  przciidis  verbis  ipli-  QucKurca in  coituucionc  Duu  Maca pcj; 

mconfticuiXKUsliquido  pattlck.  Deiii-  iudicero  piocul  diibio  €CNDB|i€rensiiMai 

^enegopcenalesGCMifticiiaonesexracio-  incdUg;inir>c|iii(b1usveroffeftiudcx ,  $c 

nisidencicatecxrciinonem  non  admitre-  coiik\nieiucr  .ul  hunc  ctiam,  qui  .lutho- 

reciufq;  conrranam  hjculenrerdemon-  ntarctScopcincompecentismdiasquip- 

ftraui  in  ciodatu de  inccrprccauonc  iuris.  piam  lurnp^,X£fv'r.enda diJMexM. 

Necomcedcnducn  eftpoBnalescon-  .^mdmetMU^ 
flicunones  ctll-  fimplicicer  odiolas :  vc  e-      Quxricur  ctiam «QnniD.  KtedffMitQg^  ^ 

nim  calcs  videri  poflint  rcljjcftu  delin-  ftitutU)Iocumhabeat  in  eo>q">pignoris^J^^^ 

quends  :  cdbciiu  camen  reipubL  ad  cu-  poircllionem  ex  praccedeace  conuenno-  iggngf 

ius cdnunoduni  peranec  deltda  puniri,  ne,(mc  vi.^pmaiKliortEace  ingredicur /  fjj^ 
manmum  continenc  &uorem  :  prarler-        AfKrmandum  icncencia  verior  cl^ 

timquandofacinora.quqpefnmiluntex-  Primoenimccrtumcft  quodis  ,  pnoru 

cmpli  &  dirccl:o  in  rcipubUcae  cendunc  conuentionc  ingrcditur  poireflionem  ^^j^^^. 

pcrniacm,coercenL  p^oris,vim  faceic  noniienieaxur:  Oce-  j,^^ 

Qu.  41.    Cum  poccopnefinD.Xtoiconfti'*  nm  m  LiX:.def^gH9r^S€iKms8cAauh^^^, 

ABLef  Cuciode  eo  loquacur  credicore  qui  pro-  mmis:CredtterfsqiiinoHreMufihipuuu4jggfgg^ 

tat.locu  pnaatquepriuataauthoritarCjSlNE  IV-  lonneHtionu  Ugemingrefii ppjftfmem  exer-  fjgngfg^ 

halfeat    UICE , rcm aliquam  debitori abiiulcric i  .ceMtVOHqiuiemfdcerenen  videntur:  Attd- -jj^—^ 

mm£-  «{uaeftioeflr,  quidnsmdeeodicendumfic  mm  MiahnrMre pnfidis pojfefimem  Mbpifu  ^igr} 

tvrequi  credicorequiauchoricatequidemiudicis^  ^hmt»  Alx)WconftinicioJDtA4arcideeo 

rertffibi  (cdincompctenris  rcm  dcbitori  pervim  loquitur  ,  qut  vi  occupatrcmilbidcbi- 

i/r^/r4i»,  cxtqrlerit :  anne.i:Si:iucauscrcdici.amiccac  ,tam,nullaprxccdencecunucncioueipro- 

Mthofi-  &iure{uopriuecur7  inde  pcenaiUius  oonfticucionis  ad  eum 

MTfW'      Pronegariuainprimisfioeve  videncur  neqnaqiiam  arawnmodari  poceft  ,qui  ex 

rMMperr-Conflitutionisvcrba,.ipertcconccpta,de  prarcedcnte  conucnriooeing^cdklirpoC 

fiinidicii  coqui  lineiudicc  rcni  qa.impiam  dcbito-  (efliioncm  pignoris, 
aujerti  riiuolurnpucru.  l^roinde  ad  cum ,  qui  AccedicvlccnusadhuiusconBrtnaiiu- 

indids^nannimttis  in  cpn^wwncis  >  aiu  nem  cenufi  mL  ir.  .CtA,  eU  fignor.jtSL  m, 

cboritaice,&  ope,quid  dcbicori  abftiilcriib  quo  cxprefteoAieiidinirmitnme  piohibi* 

accommodari  Diui  Marci  conftitutio  no  tum,fedHdramacpermi(IunicUcex  an- 

pocerit :  m axiiue cura ^eneralicer ioqua-  cecedence conuennonc pollefllonem pi- 

cur,ncc  quicquam  diftmgiiat  incercom-  gnocisap|»cbenderc  propria  andioiinF 

perentem&incompetenceniiudicem.  te  ,  dum  tbididcnrnondeberecredico- 

Scd  hac  rationc  fepoiua ,  vcrius  eft,  rcm  citraconuenrioncm,  vcl  prxfidalem 

prxdidhim  conilitutioncm  O.Mard  &  in  iuilioncm  debiri  cauia  rcs  dcbitoris  arbi- 

eo  fibi  locum  vindicare ,  qui  inconape-  crio  fuo  auferre.  Cui  cene  confequens 

cenctsindicisaiichoricatequippiamocca-  eft ,  quod  conneniione»vcl^nmdaH 

paric: propjterea  quiaincompetensiudex  .auchoricacepol&cesdebipttacbicdofiio 

proiudiccnon  habctur:  vndcquiincom-  aufcrrc. 

^tenjem  adiit  ludicem ,  ncniincm  adiif-      Quaproptcr  vim  non  facic,ncc poenam. 

to^uaLquottes.ff.quifMfMd.cog. NuUafi-  meretur  ,  q|ii  iogreditur  poileinoiiem 

qindeoieftuKompeceocisindicis.quatc-  propriaauthocicacc. 
nus  raHs,iucifaidio Lextrdterritorium.ff.de       Ex  his  itaquc patcfcit  in  cafii  propofi« 

M(rj/d^^.£cjiinicesaccecminosfuxiucisdi-  cod,iLa/4r.ioctwhabcce&onpp^i;.  .^. 

Scd* 
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Sed  vmim  mrc  facut,qutpriuataaii.  gcm  conuetujonis  exeicens  >  poilc/Tio- 

thontace  cx  conucntione  poUclIioncra  nemingreditur,(cclcumauthontatcpr<j- 

pignonbus  apprehcndit  ,  ponro  quarri-  ridispoircfiioncmaJipifcidcbtre. 

turppoenam  iplum  d  L  extM.non  incurrc-  Rc'p.nam  Hotoman.  rcfpondct, w/r. 

re,iam  oftcnuim  eftilcdintcrim  iurc  cum  Atumen  d,Lj.  ellcconlilij ,  non  necefrita- 

non  facere  ,  nec  luftam  ipfius  clTc  poflcl-  tis,quod  cuincit  d.L ptnHlt.cJemn.  aH.  6c 

fionem  ftatuit  DoneUus  in  rf.  /.  //.  C.  depi-  nos  m  proximaquarftione  prolixius  dice- 

^»wr4/.4<7.eiiamri  debitor  non  rclu<ilctur,  mus. 

nec  ingrcdienti  refiftat.  Similiter  non  rcfiftit  L 14.  C.dedtflrait. 

Sed,meo  iudicio,a  verolongiflimc  .-b-  pign.Ciiius  hxc  Cmn  vcrba :  Sirnhoc,  quod 

erratDoncllus:quodenim  iure  pollcllio-  turetibtdebeturfttufddum  nonfuerit.debtto- 

nem  pignoris  occuparc  poflit  crcditor  cx  ribug  res  obligatM  ttnentibus  ,  adttus  pnfet 

pa^lo  peripicucprobat  d.  l.ii.  C.  depignor.  proumcu  tibi  dijlrabendt  fjcultut^m  lubebtt 

in  qua  cum  dicitur ,  quodnon  pollit  feri. 

crcditorcitra  conucnnoncm ,  aurpracli-  Rcfp. etenim  ipfimcr  largimur ,  quod 

dialcm  iuflioncm  res  debitoris  acbitrio  authontate  prrehdis  polldlio  lit  appre- 

iuoaufcrre,latislignificatur,quodexc6-  henda  ;  icd  tum  quando  padionc  non 

uentionc,  vcl  prarhdiah  luflione  (iioarbi-  conuenitabinirio  mtcr  dcbirorem&cre- 

trio  poflit  crcditor  pollcflionem  occu-  ditorcm,vthic  polTitpropriaauthontatc 

parcruoarbifrio,h.c.liuauthontatc,et-  pignus occuparc ,  dequocaluin pnrlcn- 

lam  line  magiftratu.  tiarum  nos  loquimur  :  nihii  proindc  ad 

Et  quanqium  Donell-  Sc  Sichardus  hqc  rcm  luat  d.  l  14^.  vt qua:  non.de  calii  pro- 

vcrba  ex  conucntionc  vel  pr.clidiali  lui-  poflto,lcddeeolo<juatiirquoconuciitio 

lionc  copulatiue  accipiant :  licvtaliquis  depoftcflioncpignonsingrcdicndanulla 

fimul  ex  conucntione&pracfidiali  luliio-  priccflit. 

nc  poireflionem  pjgnons  ingrcdi  poflit :  Expeditum  igitur  puto,quod  crcditor 

non  vcroexfolaconucntione  :  otatiota-  exconuenrionc  propriaauthorirate  po(- 

men  tcxtus  apcrtc  rcdaraat ,  vt  qux  non  feflloncm  ingrediens,iurc  pollcifionem, 

fitconiundiiua&copulatiiu,  (eddiliun-  adcoq;iuftam  polTcnionem  nancifcarur. 

diuaac  fignificet  fuis  elle ,  fi  vel  conucn-  Scd  vrrum  idcm  &  runc  obtinc.it.qua- 

tto,vcl  ius  dicennsAuthoritas  inrcrucnc-  docxantcccdcntcconucntionc,debirt.ire 

rit.Hotoman./»<£/,/.C.</f /'/^ncr/iitf. Qwin  rclucVante  &  prohibcntc . pcr  vim  oc». u- 

etiam  dum  dicitur fuo  arbttrtopofe  occupari  pat  poirclTionem  crcditor,  quxftio  valdc 

pojfeftonsm  ptgnoru  ex  eonuentione.    (c-  mtricatacft. 

quitur  quod  cx  (bla  conucntione  finc  Donellus.Sichardus.Iacob.Cuiacius, 

magiftratus  authoritate  poflit  pigno-  poft  Azoncm&:Bartoluminrf./.i.C»rf.</< 

ris  polldfio  apprehcndi  :  non  eniraluo  ;>i^>ior/^.lUtaunt,eos,quiviingrcdiuntur 

arbicrio  quis  fiicit,quodiufllonc&autho-  poircflTionem  pignoris,  apertc  vim  faccre 

ritate  ius  diccnris  facerc  cogitur.  rcncri  legibus  lul.  dc vi  pubiica  &:  prnia- 

Non  igitur  iniufta  dici  poteft  poffef-  ta:  itcmque  incidcrc  in  ptEium  d.  L  extat. 

fio , quam  quis  cx conucntionc , propria  tj  ff.quo{n:tt.cauf 

authoritate  ,  ncc  dcbitorcreluaantein-  i.  Quia  in  hancrcm  viJetur  cllc  tex- 

greditur.  tus  exprcirus  in  Unpopjii  «//m.y  Cod.  ad L, 

Non  obftat  primo  /.  3.  C. de  pignoribus.  JuUe  vt,\h\ ita lcnptum  cft ;  In pojfejiwntm 

Vbi  in  cafu  noftro  apene  (cnbirur  :  non  fundi ,  licet  tredttor  per  vim  tngre^hatur ,  lu- 

quidcm  vira  facere  acditorcm  ,  dum  le-  lui tegu  vu pttttAt*  rtm  dtfent  pot ejl  Nihil 


inlmc  Icgciaic  Doncllus  ditbngmiur.  Ex 
qHOColligi  potcfl:,  nihilreforre  ,  vtrum 
crcditor  rem  hbiuon  obligaram  occu- 
pcc,aii  libjobligaraAvtrumex  conucn- 
ponciiigrcdiacur  poilcllioncm  ,  an  line 
conucjinone. 

i.  Nulia ,  inqumnr ,  padio  valct,qua; 
lii  cGrrabonos  morcsinulla  qujcadamo- 
ticiidum  <^uid,  aut  aliter  delinqxicdum  in- 
iiir.ir  de p.tlf.  doral.  I.jtjci.tjux  tourra  C. 
<lrp.i&.Axmn  conucncio  c.iiis,  qu.i  conuc- 
mt,  vtpcnmi  Lcc.it  mgrcdi  pollelTione 
piifnons ,  cft  contra  bonos  morcs  &ad 
cclmqucndum  inuiiat ,  cjuia  omnis  vis  in 
pruiatis  cft  coiura  bonos  morcs  Lj.jj.quod 
tMtt.cauf.Lnibilionfhi/ut  dc Reg  lur.  Sc  vis  o- 
mnis  dclitium  cft,OJc  ciurmod»  dclidum, 
cjiiod  pi:bli».is  lcj;ibus  vmdicatur  :  non 
i!;itur  v.;lec  talis  p.i<iio  ,  vt  hccac  pcr  vnn 
ingredi  pollcinoiiem  fundi :  nec  p.ictio 
ifta,  vt  liccat  mgrcdi  polTclIionem  ,  de 
violcnta  uigrcfiionc  accipicndacft. 

Qu;ccunquc  o.idbo  occadnncm  pr^- 
bct  tiianilribus,nsis,  (ed'.tioiiibus.icc6- 
icririonibiiSjiib.llnc  dubio ,  vt  Rcipubli- 
cr  pcrniriolu  toiicrunda  nun  eft  Ug.  non 
't.luipuu  ff.de  Re^.  lur.  Au\ni  conuenuo,  vt 
liceat  ctiam  pcr  vim  incjrcdi  ik.  occupa- 
rc  poirciTioncni.prjcbe:  tumultibu&,bel- 
lis  .itque  contenrionibus  occailoncin. 
Proindc  lunnUnodi  Cv«nucntio  non  va- 
lebit,ncc  cxea  licite  poiicilionem  «^uis 
ini^rcdi  potcric. 

4.  Idcm  t^^uoquc  Mamnus  glofla- 
cor  ctiincere  conatur  /.  coniuSoretCod.  d$ 
UiUto.  t  r.ou/tLste  C.vttde  vu  vbi  ii  loco 
tibi  domum  mcam  ad  Jimum  ,  fed  an- 
iic»hnito  non  visCjTTcdidomum,  mciu-> 
bcntc.nonpolluui  ic  cxpellcrevi ,  lcd  ad- 
iwnus  te  agcTc  dcbco  adione  iooti  vcL 
prxlcript.  verbis.  Quod  li  igitur  cotadu- 
dlor,cjui  nullum  ius.hal>etin  rccddudb, 
per  violcntiam  expclli  ncqmtniiilto  jni- 
nus  potcft  dcbitor ,  qui rei  pignoratat  do- 
minus,  inuitus  &  rcliftcns  acccditorc  ad- 
igivcicjiduuccatija  poilcilioac  pignohs» 
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j.  Emptor  fiu  auitoritatc  finevolun*- 
tacedomini  pollcilioncmadcpcusiniufte 
&  mala  lide  poifidec  L  fi  ex  ftipuUtme  i. 
fundt.ff.  de  Acquir.poff,  Idem  igicur  de  credi- 
coribusin  limihcauiadiccndumcll. 

6  Quotiens  quis  pollcllioncm  finc 
domini  volunratc  nanciicicur  tocicspol- 
lelfio  miiifi^c(iLexppuIutionelfrMud.ff  dt  • 
dcquir.  poff.Aiqni  cfcdiror  poilclfioncpi- 
gnons,rcpugnante(l?c  pronibente  dciM- 
torc,finc voluntatc  domuii  nancilatur, 
vt  patet :  igituc  iufta  dici  non  potcft. 

7.  Dcnique  huc  quoque  facerc  vide- 
tur  /.  s-  C.  de pignvtifut.vbi  ita  fcnptum  cft:  - 
Crtditores  qui  uon  redditu  tibtpecunu,  conue- 
ttonis  legantngrep,poffiponetn  extrcent^vnn  ■ 
quidemfut  ere  non  videnttir ,  attamen  aufttrt- 
ta  eprafidu  pofffiiotiem  adipifctdebtrtf.CW' 
ius  rclcripti  hancellc  mcntcm  lcnbuIDo- 
nellus ,  quod crli  is ,  qiu  ex  conuemione- 
pollefiioricm  pignons  mgrcditur  ,  viui 
nonf.iciar,  ncc  creditumammat ,  cuali 
vim  fecillct :  non  tamt.ii  lulVam  .icquucie. 
poilclliv^rcm,  led  .id  h.-4nc.icquircndam 
opus  cfic  vr  pr.x(idis  auaoritatc  pollci- 
iiciicm  ingrcviiaciiT :  idque  ait  vcibum- 
D  E c  I-  T ,  c]Uod  ncccifitatis  dl ,  perlpic ue . 
fi^iiilicarc. 

.Sed  reCtnifilohanncsgloHaror^qiicm 
AccurUusfcquitur,&  laiidac  Giphaiiius. 
ad  /.  j.C.JeptgKorib.CQiux:!Xi.\n\  lcnccnciaui » 
approbanc- 

Pociifimum  ac  princip.i!cfundamen- 
tum  lu^  opinionis  confticuunt/.  //.  C.  de 
ptffi  4il.ii\  qua  clarc  ac  perfpicuc  Impp.  li- 
g^iihcantcrcditorcm  ,  vel  cxconuentio- 
nc,  vel  authori  t.acc  iudias  pignoris  poJlci- 
fioncm  apprchcndcrc  polfc  j  .idcoquc  Ib- 
lamconuencionem  ad  Ivoclulliccrc:  ncc. 
diftmguunt  Impp.vtrmn  per  vi:i^,  au  iinc 
vi  ingrcdiacur  crcdiroc  polIeiEoncm ,  n«- 
qucaudicndiiunt  dilltnrieuces  qui  vcrba 
iM\xc  crtraconuenttonemrelpntfiditleatuf' 
fionem  difmndtmcaccipuiiu ,  qualilmpp. . 
ait  lcripfillcnt ,  cttra  Cvmentioncfn  ^prtfi- 
djolem  tttftonm,\xc  vc  duo  c-xig;uu ,  Jll  vclic . 

ac-- 
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.«rcditor  aufcrrc  rem  debiroris  >  conucn- 
-ti«nem  &  audoritarem  mdicis. 

Hqc  n.interprctatio  idcirco  redpi  non 
poteft , quia ,  ctfi  panicula  VEL fa-pc pro 
E  T  ponatur  Sc  copulandi  vim  habeat  /. 
fipe  ff.  de  vtrb.ftgnipc.  Hic  tamen  a  propria 
verbi  ngiuKcatione  in  dubio  non  eftrc- 
ccdcndum  /.  mn  dlittr  ff.  <U  legM.  3.  ac  pro- 
indehxc  paniculanon  coniundiuc,  fed 
.dilmndiucaccipicndacnt,  quia  fua  natu- 
ra  diliungit,  non  coiungit-Acccdit  quod, 
hacinterpretarionc  admiila, (equerctur, 
ncminem  pollc  uigrcdi  poireffionem  fu- 
di ,  nifj  qui  hoc  faciat  ex  conuentione  fi- 
mul&iuflloneprarfidis  :  adeoquelolam 
prxfidis  audoritatcm  no  (lifficerc ,  quod 
plus  quam  abfiirdum  eft.Reftaffatur  prfe- 
terca  ifti  intcrprctationi  etiam  noc,  quod 
iubijciunt  Impp.  fuoarbitrio  polTealiquc 
angrcdi  poire»rioncmexconuentione:  At 
fuo  arbitno  non  uigredcrctur  polfeflio- 
ncm,fi  alitcr  apprchcndere  polleifioncm 
non  polfct.quam  fi  audontas ,  fiue  iuflio 
pra:lidisacccderet. 

X.  Conuentio  omnis  {eruanda  eft/./. 
ff.de  pact.&Li.ff.  deconftitiitapecunia,  quo- 
mam  quod  iemcl  placuit ,  amplius  dUpU- 
ccre  non  poteft  ijicut.  C.  de  9bligAt.&a£i.c. 
quod  femet  tUcuit  de  R.  lur.  Promde  fi  con- 
■ucnit ,  voiceret  propria  authoritatc  in- 
^redi  poireflionem ,  conuctiocuftodicn- 
da  cft  &  dcbitor  improbe  agit,  qui  contra 
padla  conuenta  audet  rtfiiWre ,  quia  ncc 
eft  ,  quod  quis  pr.rtendat  talem  padio- 
nein  cfle  contra  oonos  mores :  ad  hoc  e- 
nim  poftca  ccfpondcbirur. 

Hisnon  rcliftunt,  qux  pro  contraria 
opinioncadduda  ftierunr :  priinocnim 
id  LinpoffeJ?ianent.f.Coi  ddL.  lul  devuTC- 
Ipondctur  fi  qiiid  ad  rcm  ik  propofitum 
faceret ,  tum  probaret,  quod  is ,  qui  ex 
conucnrione  pollcllionem  pignons  oc- 
cupat  ,  &:refirtentcacrcpugn.'intedebi- 
tore  ingreditur.vim  faciat  Scpceiiam  Icgis 
luh.-c  dc  VI  inciAit:(ed  hoc  lepugnat  apcr- 
k:  rcfcripto  Diupc  Seucri  ik  Antouini 
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in  </./.j.vbi  rcfinribunt,  creditorcm  in  pro^ 
pofito  vim  nonfaccre  :  dcmde  repugna- 
retquoquc  lentctiaDoncUi  cxterorum- 
quc  diircntientium ,  quiomncs  fatcntur 
quod  vim  non  faciat  crcditor  qui  ingrc- 
dirurpollcflioncm  cx  conuentione.  Se- 
cudo  rcfpondctur,  verum  elle,  quod  m  d. 
Ls.  dicitur  crcditorcm  tcncri  dc  vi ,  (ed  ita 
intcrprctandum  cllc ,  fi  fine  pad.o  vi  pol- 
feflionem  ingrediatur  :  non  fi  ex  padto 
ingrcdiatur  pollcfllonem  :hic  cnim  viin 
non  faciat  diii.  L  j.  Colde  pignortbtu.  Ncc 
vUaminmriam  debitoriinfxrrt,  quianon 
intclligitur  pati  vim  aut  iniuriam ,  qui  (c- 
mel  voUiit  L  in  diem.  Dtgeft.  de  aqna  &  4- 
qud  p!uuia  arcend.  £t  quanquam  m 
L  j.  non  diftmguatur  vtrum  cnnucnti» 
prxccHcnt  dc  occuponda  poneflione ,  aa 
vero  non ;  diftinclio  t.imcn  h:ec  lumenda 
cx  /  //.  Cod.  de  pignortb.  ail.  6c  huic  L  j.  ac- 
commodanda  :  pcrpetuum  fiquideni 
cft  ,  quod  lcx  cum  lcge  confcrri  &  viu 
exaltcra  cxpUcari  dcbcu  :  lufficit  it.v 
quc  quod  alia  Icx  ira  diibngucre  uibe- 

Ad  fi.-cundum  ccfpondetur  ,  (xpc  ac- 
cidere  vt  licirt  de  co ,  quod  contra  bono« 
morcs  cft  ,  ac  dcUnquendi  occalioncm 
pra:bct,cxprella  couentiono  valcat ,  taci- 
ta  tamen  valcat  conucntio ;  de  quo  textus 
extai  cxprclliis  in  Lz^.S  j.ff.depad.  In  qu» 
ita  PaiiUis :  lUud  nuUa  padione  efficipoteji  , 
ne  doliu  praftttttr  ,  quamtti»  fiquupacifcatur 
nedtpojitiagat  ^  viip/apa^}usvide.ititr,  nede 
ddoagat,quod  pailumptOilertt'.  pattum  uc 
de  dolo  agatur  cllc  contra  bonos  mores 
&  dcUnquendi  occ.afionem  pm-bcrc,  du- 
bium  nullumcft:&tamcn  pattum  taci- 
tumdedolo  non  pr.rftado  valercaclub- 
fiftercapertc  hic  PauUisprofitctur  :  qno 
(pcdat  rcguL\iuns;exprcllanoccnt,  non 
expreila  nou  noceinLexpreffa  ipj.  deKtg. 
Ittr. 

Qupcirca,  ctfi  no  valcat  padum  cx- 
prelUim  vt  pcr  vim  liceat  ingrcdi  polk-f. 
iionem,valet  tamc  tacitii  ,quod  cotinctur 

^gggg  i 
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iftaconuenrionequaconuenit,  rtliccrct  cfficinon  poteft.  Non  dcniq;  infringit 
occuparc  pollcflioncm :  prxterca  obfer-  gropofuuiTi  argumentun),quoci  idcm  te- 
iiandum  cll  quod  in  propoiito  non  prx-  lpondaDoncUus,id(]uod  dicitur.muiiu 
fupponamus  huiufmodr  conuentionem  iniuriam  no  pati,qui  lemcl  voluit ,  hadc- 
q^ua  plaaicrit  quod  crcditor  per  vim  pof-  nus  vcrum  cllc,fi  proponatur  rcs  rai:rum 
lir  tngrcdi  portcflioncifedtalcm  quacon-  gcftaelIe,inuitoeo,qui  voluitiiAm  dttm^ 
ucncrit,vt  pofTit  propria  authoritatc  pof-  a:  non  idcm  diccndmn ,  ii  vis  ei  inferatur 
icflioncfudioccuparccrcditor,cuipoil-  q^iambonxleges  omnes,  vibonisrao- 
modii  conlcqucns  lit,vt,fi  pccnitcat  dcbi.  r  ibus  &:  pubhca:  vrilirati  inimicam ,  aucr- 
cor ,  nolitqi  ad  poileirione  admittere  crc-  lanrur  L  Exut.  13. ff.  qnod tmutauj*.  i  ntbd 
ditorcm.lcd  ci  mgrcdicnri  rcfilh: ,  valcat  eonfi»/iudeR.Iur. 

crcditor  nihiioimiuis  pollcfEone  apprc-       Rcfp.  Etcnim  qiiando  crcditor ,  repu- 
hcndere;  quia  quamuis  noHt  debitor  cre-   gnante  debitorc  ,  ingrcditur  polIciTionc 
ditorcm  admittcre.tamen  crcditor,  debi-   f  imdi.non  tam  vim  iniul^Ti  infcrt,quam 
torc  inuito  ingretliis ,  ex  rolutatc  dcbito-   vim  iniuftam  ( qua  repeliitur  "a  debitore) 
ris  poiHnic.nc  nadus  intelligatur,vt  qua    rcpcUir  \t  iniufta-.hocautcm  omnibus  lc- 
cxconucntioncnancilcaturjinrcquippe   gibus  omnique  iure  pcrmillumcft//.^ 
tradenda  &:  polK  /Tione  acquircndanon  <fr/i/y?/f.cJ-;«r*.Et(anciinonliccrctcredi- 
pr.r<cn5 ,  lcd  pnterru  volunt.is  fpcdatur   tori  dcbitorem  rehftcntem  repellcre,  no 
/.  funJ:  f.  dcMquir.pofftf.<\w.\vn  dcnitor  re-    magnavis  ciler  conucnnonis.  liuc  f:Cti  i- 
uocarcnoiipotcft/  i2.^.2.& j.L  MUtpe-  Ihusdcingiedicndo. 
iiult  ff.de fa.'ut. Poftrcnio  id,cuodab imtio       Ad  ternum relpondeo  \  mL/.  ct2.  C.fi 
cr.m  dcbirorcconucnit,  iti  ctiam  inuiro  feru  txfortjnd* vev.ed: l ptv.u  t.ij.dt (tiuu  cx- 
co ficn potcft/.  deaCi.tfiionib. m firtt ff.dt di-   />er/.wi.pcrminiturvciiditori  propniau- 
uerf.tetup.txcept.Lm  dietti f.deaqtupluu.  ar-    tontaic  rrunum  ini)ccrc  in  icruum,  ca  lc- 
teiid.  gc  a  lc  venditum ,  vi  cxporrcrur:qnamuis 

Non  rcfiragatnr  huic  quod  Doncllus   tortallis  cx  eo  tumulcusaliquis ,  pi!«;na&. 
rcgcrir,  noncllciatis,  dcbitorcm  volmf  contcnriofuborinpofrit.Sicpermincba- 
fcibinino^nifiincaquoqijvoluntatepcr-  lur  olim  in  lusduccrc  &:  obtono  colio' 
feucrct :  rum imb  lulficit  tum  lcmel  vo-   rapcrc  aduerfarium,etfi  cxin» pugna cq- 
luille  ,  quoniam  perlcuerarc  cogirur  in    des  ac  tumulcusonn  pollcntfw.  tit.ff.ne: 
prima  fua  voluntatc,  11  ec  c.im  mutarc  po-   quii  tiun  qui tn  lus  voc  vi  exitn.  Rcgula  pro- 
teftin  pixiudicium  Sc  dctnmcntum  cre-   indelupcrior  in  d.LnoneJifingulii.,  noncdp 
ditoris  diH.  leg.fitut.  Cod.  dc  oLligat.  & acl.    pcrpctua.  ^ 
d.ii.dc  pj£l.  Ncc  edam  refillu  quodau,  AdquartumrefpondctCiphanius,ih- 
volunt.itcm  reuocm  nonpollc.cumiu-   addudislcgibus  non  dici  condudlorem 
ftacftconucntio  :  At  hrcconucntioncm  nonpolIcexpelli,lcdtancumdcactioni- 
luftam  non  eirc,  icd  boms  monbus  &  ic-    bus  in  iUis  lcgib.  agi ,  nihiJ  autem  ncgari 
gibus  contranam.  dc  cxpulfionc:habcre  itaq;  locatorcm  ad- 

Rclp.nani  infta  eft conucnrio  iUa ,  qua  ucrfus  condudorem  iuris  rcmcdium ,  de 
placuitjvtcrcditorpofllt  propriaautho-  quoind.  11.  ^rcmcdium  cxpulfionis  cx 
riraccpollelTioncingrcdii/. //.  C.depign.  Lide.Cod.delotato.Lvtdigalia^.  i.Digeft.de 
att.  Ecabinino  lulLun  eflc  dillcnticntcs  puhluatiis.  Scd  rcdius  fortaflis  hocmodo 
quoquc  largiuntuf  :  proinde.  pacnitcntw  rcijiondetur :  in  d  L  condu£lores. &diQ.leg. 
dc  fado  ipfius  dcbitoris  conuenrio  muta-  nonahs  rf,noii  agi  dc  caiii  noftro  quo  con- 
n  &  uiiuiU  ac  bonis  moribus  coutraria   ucneiit  vt  aedicoii  licecec  dcbicorcm 

ex|)cl- 
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expcllcrc :  Atinpropofito  conucniflcvt 
liceat  crcditori  ingrcdi ,  ctiaminuitodc- 
bitorcpoireflioncm  :  proindcimpcrri- 
ncnter  planc  cas  lcgcs  ad  propolitum 
noftrum  adduci. 

Idem  cjuoquc  ad  quinrum  rclpondcn- 
dumrnam  ibi  cmptor,  cui  tali  p.tdo  dc  re, 
inuito  vcnditore  ,  propria  authoritatc 
occupanda,  prolpcaum  non  erar,  cum 
acditore ,  qui  cum  debirore  de  ingrcdic- 
da  poirc/fione  pac^um  feccrat.malc  com- 
paratur. 

A4  fcxtum  iam  fupra  fufficicntcr  rc- 
(ponfum  fuit:vbi  dcmol^ratum  eft ,  quod 
cxvoluntatc  debitoris  pofrcflionem  cre- 
ditor  nancifcatur  ,  ctiamfi  tcmporc  ap- 
prehcndcndx  poaeflTionis  didcntiat  &: 
rcpugnctdcbitor:  quandoquidem ,  cum 
non  poffirproIubitu&  arbitrio  fuo  fen- 
.tciuiam  fuMn  muiarc,  in  cadem  fcntcntia 
pcr/l-ucrarc  intclligitur. 

Ad  fcprimum  rcfpondcrur,  vt  <&:  (iipra 
rcfponfiim  fiHt.in  d.Ls  vcrfic.Aramcn.  cHe 
ccnfilij  ncm  neccfTuans  arquc  hoc  vellc, 
quod  cxcoucntionc  po(Tit  crcditor  ingrc- 
ds  poflcfTioncm  ftmdi  pignorati  fuaau- 
^toritatc.finc  iudice ,  fcd  mclius  tutiiis 
vrbanius  facctc  ,  fi  ingrcdiatur  audon- 
r.Kc  ludias.  Vndc  vcrbum  rf^ifndc  qnod 
potefi  hoc  loco  dcnotarc  Horomann.lcri- 
bit:fic  enim  ahqnando  vcrbum  dehit,  ac- 
cipnniufcnolho  vropoteft,  cmndiL 71. 
tn  fineff.  defolut.  \bi  depofitanus  potcft 
quidcmJanccm,  apud  lca  dcfundto  dc- 
po(itam,quiplurcs,  puta  tres  rchquerat 
ncrcdcs.duobus  tantum  rcddere  fuafjjo- 
tc,  fcdmchus  crit  hoc  pcr  magiftratum 
faccrc,  vtillc  uibcat  Lnccm  parti  hcrc- 
diim  lanccm  rcpctcnti  rcftirucrc.Sic  &  in 
Lfipupitlorum.?.  S.  puptllus.ff.de  rebm  eer.  qui 
fubinteU.  crcditor ,  cui  rcs pupillaris  per- 
niiiru  ptoris ,  pignori  data  hiir.dicit  pollc 
quidcm  ius  fuum  excqui  propriaautho 
ntatcideftpignusdiftrahere  ,  turiusra- 
men  fcccrit ,  ait  luriscoafultus ,  li  prarto- 
rcm  adicric 
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Non  obftat  denique  /enrenti.r  nb- 
fttT.quod  ncmo  (ibi  ip/i  1'  rcddcrc  debc- 
zxLio.demrud.  &paulo  fupraprolixc  hoc 
dcmonftratum  fuit:  At  lus  rcddit  libi  cre- 
ditor,  quiinuito  &  reludante  dcbitorc 
ingrediturpoflcflioncinpignons. 

Rcfpond.fiquidcm  in  propolito  credi- 
coromneqmcqmdfacit ,  hoccx  dcbito- 
ns ,  rci  oppignoratar  domini  pcrmillii  ac 
voluntatc  hat ,  vt  qui  fcmcl  volucrit  crc- 
ditorcm  propria  &  priuata  authoritatc 
tundum  mgredi.  Ar  is  dcmum  dicirur  fibi 
msdiccre,  qms  abfquciuns  authoritatc 
dommiquc  permillii ,  rcm  alicnam  libi  v- 
furj>ar. 

Ex  his  igiturpatcfcit.quod  d.L  Extatij.ff. 
quod  met.CAuft,  locum  hbi  non  vindicct  in 
crcditorclpcr  vun  caun  poireflTionem  pi- 
gnons  ingredicntc.  Sed  an  locum  habcat 
in  lcgatano ,  legatum  propriaauthontatc 
occupantcvidc  infira  diJp.ij.tb.?.voL2. 


R  f  SOLVTIO 
Se.xt€. 


THESIS 


C  Ecunda  cauG  rcftitutionis  inintcgrum  LitjL' 
^-'cftdolusmalus  ,  quoquis  ad  facicn- 
dum.vclundandum ,  vcl  permitrcndum 
indudlus  cft.DoIum  malum  dico,quu  no 
omnis  dolus  malus  cft,led  quidam  bonus 
ci\:KonfMt  contentusyinqun  Vlpunus,/>r/- 
tordolum  dicere ,  fedadtecitmalum ,  quoniMn 
Vfteres  etium  dolum  bonum  dtcebant  &  pro 
folertiM  hoc  nomtn  accipiebant  :  ma.xme  fi 
dduerfus  hoftem  lAtronemue  quit  macbmetur 
L I.  §.  /.  ff.de dolo.  Aducrfus  hos  cnim  hci- 
tum  clFc  vti  dolo  &  fallaaa,fcd  non  prarH- 
dia.innumcns  propc  iuris  texnbus con- 
firmarur.fic  cnim  Florcntinus  in  Li6.ffde 
tapttu.& poftlim.reuerf  Nihil  intcrcft  quo- 
modo  capnuus  rcucrfus  eft ,  vtrum  di- 
mifliis  ,  an  vi  vcl  fiillaciapotcftatcmho- 
ftmmeuafcriti  Tedde  hacrcplusfansdi- 
^um  cft  fupra  d,jput.6.tb  7.ht.  A.  lllud  ob- 
feruandum  quod  quoriensdohabfolutc 
in  lcgibus  fitmctio,  intelhgaturindubio 
^gggg    3  doius 
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dolus  malus ,  vt  qui  duncaxac  pcopric  eft 
.dolus. 

Delinit  Scruius  doLum  quod  frc  machi- 
nacio  quardam  alcerius  dccipiendi  caula , 
.  ..cucnaliudrimulatur,&:abudagicurii,/.$. 
g.jf.dedolo. 

dcfinicio ,  vcrum  bona  Gc  &  rcti- 
.  nenda,non  coueiiic  inceriiirerpp.ctcnim 
Anronius  V^ihQzmrMMHultbutdddL  i.n.2. 
*  Hotom./.oi^-2o. 

Concenduncdcfinidonem  Seruij  non 
elTc  bonam  ncc  legicimam  idquc  (cqucn- 
cibus  hiiccargumencis  dcmontbrare  co- 
nancur. 

I.  Quia  definicioncm  iftamScruij  re- 
prehcDdic  Labeo ,  cuius  (cncenna  appro- 
Oixntvn  d.U.^.2.ff.de  dolo.  Cum  cnim  pro- 
pofuillcc  dctiniiioncm  Scruij  Vlpianus, 
icafubiicic.I^^^o  autm  pojfe&finefimula- 
,  tune  idagijVt  quit  anumueniatur  \poffe&  fi- 
ne  doh  aliud fimulari  altudagi,fii  ui  fiuiat  qui 
p;r  tiiifincdi  dtfiimulationem  deferuiuiir.tten- 
turvelfuavcl  ^/««j:  icaqueiple  ncdcfinir, 
Jalum  mulumeffeonmem  tuUtdiratem ,  fulU- 
ctam  ,  machmattonem  ad  ctrfumtuntendtm^ 
faliendum,  dtctpitndtm  tlterum  adbtbitam, 
Xaietnis  defimtio  vera  efi. 

EccchicLabeonis  (encendaScruij  dc- 
finicioncm  improbanris :  cxprelle  appro- 
bacur.  Proinde  Seniij  definicio  non  eft 
bona&Icgirima. 

i.  Qdaqua:cunqucvifiunc&dacao- 
peraadalljsnocenduiCaquoq;  dolomaio 
fieci  dicuncur :  fiquidem  is,qui  aliquid  ra- 
pic ,  aucmccu  cxtorqucc  abalio,  quip- 
piam,  adlione  doli  conuenindicunturil 
ittm  ^.penff.quod  mtt.  caufa.  6c  conicquen- 
terdalum  admittujit:  arqui  visapertafi- 
mulacionem  nuihunhabet.  Proindcdo- 
luseciannefimulacione  &  macliinacione 
<;ommicci  poceft. 

j.  Quia  poccft  cllc  fimubcio  6c  d.iffl;nu- 
lacio  fine  dolo,vcluci  cum  amedemib,  x- 
gri ,  vt  li  ^s  aflu  quoda  vel  le,vcl  abloi  vl- 
nus  ijiiunacuetur.No  igiturrc(5lc  dolus  ii 
6eruiodefij)itur  machuiatio  talis  quaca- 
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liud  fimulatur,aliud  agitur.  Scd  rec^U  Do' 
nellusiiancdcfinitioncm  Seruij,  vt  bona 
&  leginmam  rctinendara  cfte  ftatuit. 

Siquidem  eandcmquoqjVlpianuscii 
Ptdioipj^robitinL  7- i-9  ff.de paii  Dolus 
maius  fic  callidicate  &iailacia  ,  vt  aicPO' 
dius :  dolo  malo  padum  fic  qnociens  cir- 
cumlcribcndialccrius  caufa  aimd  a^cur, 
&aliudagi  imiuiacux;  qux  ianc  dcfinirio 
cum  ruperiorc  Scruij  definirione  plane 
conucnucxidecur. 

Nec  rcpugnanc  qua:  a  Labeonc  Sc  aiiis 
Scruij  dchnitioni  opponuntiur :  redcc- 
nim  ad  primum  Doncilus  rclpondcc,  La- 
beoncm  qujdcm  rcprchcndere  dchnicio- 
nc  Serujj.led  rcprencnfionc  hanc  non 
barc  Vlpianum ,  ncc  cii  Vlpiano  luftinu 
num,  ledeos  probarc  iolu  definitiojieni 
L.ibeonis  ,  quarnonfic  definicioniScrui 
contraria,(cd  ab  ca  (olum.quoad  verboru 
conceptioncm ,  diucr(A.  At  quoad  rcm  tr 

f)Um  plaijc  cadcm :  ita  vt  J-abco  rccle  do- 
um  J»:finiac :  (ed  priorem  dcfinittoncm 
Seruij  non  reprchendat.i.  Quia  Vlpunus 
M.LaLeonis  defimco  vcra  eft;ni:c  addit  repre- 
htnfio  definitmuScrinana  verdcfi:Qnparcji 
du  vnum  Iblu  cxprcile  probac  Vipiaji',(a- 
tis  oftendic  (calteru  non  probarc.  2.  Quj» 
dcfinirionem  Scruij  apettc  laudat  &  reci- 
pit  Vlpianus  in  d.L7.%-9.ff.depaQ.  Vndc  ie- 
quitur  infallibihter  quod  cam  m  d.  L  i.i.2. 
non  rcprobarit:ncc  cnim  quod  vno  in  lo- 
co  rcprobac ,  idcm  in  alio  loco  probar^ 
potcft. 

Ad  (ccundum  quoquc  argumentum 
DoncUi  rclpofio  vera  cl\ ,  qui  dicit  vim  a- 
pertapcr  (c  non  eilcdolii.cumvisLconis 
fit/raus  vulpccular:  led  quatcnus  fimula- 
tio  vcl  prxccdit,vcl.adiundba  cft ,  catcnus 
dennim  ciicdoluin:ita  vt  dolus  cumfit 
coiundus,  fic  qui  mctu  aliquid  extorquct 
finuilat  fc  vcllcolicui  mortcm  intcrrc,aut 
cruciatum  corporisicum  ramcnlioc  prar- 
cipue  non  agat ,  lcd  ahud ,  vidclicct  vt  re, 
qua  cupK.potiatur,  fic  &  qui  vi  rcm  cripit, 
nmulat  lc  vcllc  obtinerc  coicnlu  domini, 
  Sci- 


Digitized  hv  C^OO<^Ic 


Db  flfiSTlT  VTI  O  NS    Im  : 

^  Idco  idhibct  vim  vt  colcnfus  prqccdat; 
icd  reucnaliutiagic  ,  ncmpc  vretiamia- 
uitodomino  rcm  obtineat ,  hc&:  in  rapi- 
tOx  iatrones  prxdoncs  fimulanr  alu;cl 
<|iwm  aguntrfimul.intaliud  itcr,  limubnt 
lcd  aliud  agctc  ,  quo  faciliu^mcaiuos  do- 
minos  opphmant ,  6c  bona  Hnc  pcriculo 
cripiant,  vt  ita  rapina  prcrccdctcm  dolum 
cr>ntmcat,  licet  fortafTis  rapina  iplu  non 
fn  dolus.Quj:^i&  illi.qui  vi  eripiunt ,  plc- 
rumquccaulani  huius  luifacinonsriEitic- 
re  tk  obtcndcrc  lolcnt.  Sic  dcniquc  <S:  car- 
des  limulationcs  prarccdcntcs  &  adiun- 
d^as  habct :  folct  cnim  occilbr  multa  ante 
fnnularc  &  difTimularc  ,  que  incautam 
oppnmat  &  intcrimaticaulamque  dcniq; 
rcclens  fui  hngere  &  fimularc  lolct,  a  qua 
itnienprorlus  diucrfum  agit. 

Ad  poftremum  rclpoiidctur  fimula- 
•fioncm&:difnmulationcm  poflequidcm 
fincdoloedeiled  non  fimulationem,qu.ic 
fsar  alteriiis  circumucnicndi  c.mfa,deqiia 
loquicur -Senxius  in</.§.^.&Pcdius  ini§. 
9.L7. 

Non  itaq;  adniitteni^a  eft  icnrccia  Ho- 
tf.manni,  t  v  pr.Tdicia  Scrui|  dcfinitione 
vtrbaifta  Machmattonem  quatuUm  alferius 
dtiipiendt  (atifi  exprimentis  :  Nam  rcddunt 
«tehnitioncm  admodum  pcrrpicium  ea- 
qucaducrrusLabconis  tcLimirc  tuentur, 
v{  lole  Hotoman.latecur. 

Ncc  \cm  fiicit  ,  quod  Ciccro ,  Scr- 
ui)  laniiliariflimus ,  quotics\^itatam  luis 
icmporibus  doli  mali  dcfinuionem  ira- 
dir,cotics  his  vcrbis  lolis  cnm  a!tudJimuU- 
tur,aiiud agifur, \'hi  rolcit.vt  tn  lib.de  offu.f. 
ttotoKdum .  wqtvt,A<jm'.u>CoUt^uC' f^tmiha- 
rumtm  protuUrat  dedolomu/ofermufas  y  tn 
tfuibiu  ipfif  cum  rx  eo  tjtftrerein  tjtHd  ejfei  do  - 
lut  mulus,  refptndebat .  cum  ejft  t  aliui fimuU- 
tum,  aJtud  aiium  Jjocfane  Licuknter,  vtab  bo- 
mmepentodefifuendi.  Etpaulojwll :  Do!ut 
aiit  mabu  fimuUtionc  (!ydtfiimuUttone  co- 
tuietHr.hcin  To^xc^v.StdoV  maf*cft,cnah- 
ud  agitur,aliud fimnUfur  c/r.Quib.om  lub. 
4»luaspauacarbicratur  iioc.  bicuc^li» 
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dcfinicionem,Ciccron:s  tcmi-orib.  rc:c- 
pta,inter  ICtos  Sc  vtiratam  fuilTc ;  indcq; 
probabilc  l-iVz  Seru.  Sulpiciunl  cu  dc  do- 
lorract:.ireinftituiiret ,  cimdefihitioncin 
tradidure.KcIp.hoc  vtdixi  non  obft.it :  nS 
in  mcradiuinatioiic  &  coniedhiraconfi- 
ftir»&:  leiuus  eft ,  quam  vr  qucmquam  ,\d 
ttxtum  dilucidum  contia  fidcin  omnutm 
CxcmpLirium,corngL"ndumadduccre,ac 
moucrc  dcbc.ir  :  &  vt  fortaflls  dcfinitio 
harc  ICtis  fucritaJmodum  vfit.ua  :pro- 
cul  dubio  t.imcn  >  maions  pcrlpicuit.Uis 
gratia,  Serui' verba,qu<j  Hotoimn.expil- 
git,definitioni  ifti  lCtorum  bicui  infcrc- 
rc  voluit.   Sic  ncc  illud  mouct ,  quod  .lic 
Hofomannus,  Labeoncm  nonlubuillc 
racionem  vlbm  dcfinitioncm  Scruij  rc- 
prchcdcndi ,  fi  vcrba  ifta  Alteitm  decipicnJi 
cjufa  dcfinitioniSciuiana:  tuillcnt  inlcrta: 
tuinquia  jdefinitio  Seruij  breuis  &  ro- 
tunda  a  Libconis  vcrbola  &  cxaggcrati 
delcriptionc  mhil  dilfctt:  tum  ctiam  quia 
aigumcnris  Labtonis  ipladcfininolatis- 
foceret ,  eaque  pcrfpicac  rcfcllcrct ,  vt  cx 
qaahquerct  pcrljHcue,  quod  Scruiusfi- 
niubtionesnon  dedpicndicaui.ifaclasa«' 
pcrtc  exclulTcrif. 

Relp.  FateoT  etcnimLabeonem  non"' 
h^buiHcvlbm  iuitam  caulam  rcprchcn- 
dcdi  Seruian.im,ac  proindc  Vlpianii  quo- 
que  Labeonis  rt-prehenfioncm  non  ap- 
probaflc ,  led  definKioncm  uuntaxat  cius 
commendaIIc,verum  cundcm  potius  VI- 
pianumalio  in  loco  Sctuifdehnitionem 
cxprclleadmififle. 

Doius  porru  vindicatur ,  qmbufcunq, 
tadciiiin  ncgocijs  intcruenwt,  fiuc  in  c6- 
traCtib.fiuc  in  tcibmetis,  fiuc  in  lcgib.  /./. 
^.fin.ff.de  txtept.doh.  nc  fcilicci  dolus  luus, 
per  occilloncm  iuris  ciuilis.corra  natura- 
lcm  a:quirafcm  profit  A.l.i.i.i.At  cftcclib.  lir.C 
vcro  doli  in  contr.idibus ,  luo  loco  diflc-  QiJ;4?« 
rcmus.Illud  maximc  controuerfiim  eft,v .     -«^M ' 
trumeadliodoH  ,  pcnnde  vt  adio  t^aod  fiolifit m ' 
mctus  cauia  fit  in  rcm  fcripta.^  remfiri^' 

Autorinoftropbcct  negaauaex  eofu-  pt^ 

duncn- 
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damento,qub  a6Ho  doli  fit  pcrfonalis :  in  torcs  &  domini  fiidU  locuplctiores  con- 
rcm  autcm  fcriptacadiioncs  fmt  mixtx, vt  ueniatur  l.lKredib.  LftdfitxdtloLm  beredem 
fupra in  thtfi j.  Li/.^ftatuit :  Veruntamen  ff.de dolo atq;  ita is ,  ad  qucm  pomraodum 
fallant  hanc  eflc  hypothcfm  ibidem  do-  pcruenit  tcncatur,confequens  fic  aiho- 
cui.  Nam  adio  quod  mctus  caufa  cft  in  ncm  doU  in  rem  cflc  fcriptam. 
pcrfonam  ^.pmttrta  luUa^.  Et  nihilomi-  Refp.Etenim  Ucet  vcrbaedidli  gcncra- 
nus  tam en  in rem  fcripta L  9.  ^.firuff. quod  Uter fuit coceptailUfq; pr<;tor dc  eo,quod 
mtt.caufu  dolo  fadum  fucritadtionc  in  gencrc  pol- 

Veruntamen  quod  a£bo  doU  non  fit  Uccacur ,  nec  exprimai  aducrlus  quem  a- 
in  rem  fcripta ,  prout  opinatur  lolunncs  ftio  (it  dirigcnda:  non  tanv  exindc  con- 
Corafms  /  itufit\L  22.n.  j.  foUdc  probat  /.//.  cludcdum,  quodadio  doL rcm  fit  fcri- 
%.2.ff.dedolo.  Inquaitafcribitur.  /n/r4r4-  pta&aduerlusqucuis  detur  quicquidex 
&mt  defigndri  oportet eum^cuius  dolofaflum  dolo  pcrcepit:cum  lcges  noftrx,qux  edi- 
fit ;  quamuit m  mttu nortfit nectffe :  Adho  e-  dtum iftud  pritoris  iincrprerantur.actio- 
nimin  rem  lcnpta  vt  (upra  fub  mitium  ncmiubcantin  pcrlonam  dolum  facicn- 
tbefis  /.demonftrarum  fuic,cadicicur,qiue  tis  coiicipi  eandcmq-,  in  adlionc  doli  dcii- 
deregcneraliterconcipjtur.finedcfigna-  gnariil/.  //.  §.2.quodvtiqucnccclIarium 
rione  vUius  perloni ,  ad  quaaclionis  ver-  non  etfcc.fi  aducrfus  quemuis,  ctiam  eil, 
ba dirigantur /.  9%.i.(^^.finAl.ff.quodmetus  qui  dolum  non  feccric,darctur. 
fjw/i.idcircOjquuachonc  doli  is  dcfigna-  Qupd  vero  adlio  doU  dicitur  in  hcredos 
tur.qmdolum  fccitatqucaducrlus  hunc  Iblum  facientis  qiutcnus  videliccc  locu- 
dirigicur,idcirco  aflcrcndum  eft ,  quoda-  plcriorcs  fadi  fucrint ,  dari:hoc  minimc 
€t\K3  cioli  non  fic  m  rcm  fcripta.  nrguir  ac^ionem  doU  clTc  in  re  lcriptamta- 

.Nonohftati.  quodficuta(flionisquod  lioquincum  omncsadtiones  ,  exdeUctis 
metus  caufa  verba  in  rem  Icripta  fintiSc  dcfcendences.in  hercdcsdenrur,quaren"* 
concepca  /.  t.ff.  quodmet.  cauft,  ita quoque  rci  pcrlccutjonem  con tinent  Lrnic.Cod.ex 
vcrba  cdidri  de  dolo  /./.§.  verha  f.  de do.'o.  deUHo  defutUli.,  nc  quod  turpitcr  &  Icclcrc 
qiudofomalofadaefftdiCttttur ,fidthu rtbm  qn<{litum cftadcompendium hcredis ce- 
alta aSlio fioti  erit  & iufia  cauft  ejje  vidtbitur,  dat  /.  i6.§.  quoi niet.  irfw/Tconlcqucns  forct 
iudictumdabo.  omncsadlioncs  ,cxdclictisdclccnd(:te&, 

Rcfp.quodcnimaiftiodcdolonon  c6-  in  rem  clfc(cript.is:Athocexomniucon. 
cipiatur  in  rcm.exinde  patct,quod  no  gc-  fclTionc  faU*um;igitur  fallum  &  illud. 
ncraliter  de  rc  dolo  cxtorta  dctur ,  quiaa-  Ncc  magis  ad  rcm  facit,quod  dominus 
lias  aducrlus  quemuis  compcteret ,  qui  cxdolo  procuratoris ,  cx  dolo  tutoris  pu- 
eam  rem  poITidcrct,  ctiaitili  dolumipie  pillicoiuieniantur  ;  nam&hiomnesha- 
nonfccilfct,  quodtamenin/t/  /j.  §./.di-  ctcnusdiitx\attcncncur,quatcnus.-idcos 
Icrtc  negatur:  aiiam  vcro  eflc  rarioncm  a-  pcruenic  / 17.  §.  / ff.  dedolo.  Promde  quate- 
ilionis,  quod  mccus  caulavt gcneralitcr  nusadliop(rn.\hseft,atq;  infami.im!rro. 
in  rem  mcru  cxtortam  cocipiatur,  fiuc  is,  gat,in  ipfos  non  datur :  lecus  quam  aclio 
aducrlus  qucm  mouctur ,  polTideat,  fiuc  quod  mctus  caula,qui  in  cos,qui  cx  mc- 
mctu  poITidcrc  dclicric.  tu  quid  ptrceperunt,  no  laltem  quatenus 

Sicetinm  non  obftat,  quod  cum  adHo-  rei  eft  pcrlccutoriailcd  &quatcnus  pocna- 
nis  de  dolo  vciba in rcm  concipiatur  d.l.i.  Iis cft ,  &  tripli  pccnam  conrinct,datun& 
ff.de  dolo.  Nccdolumcommittcrispcrio-  luncinrcmlcriptacfledicituri^.  ^.i.(^l. 
nam  cocrccant :  cum  itcm  cx  dcfuiidti  tu-  t^.^.^.ff.quod nitt.cauf 
lons&jpcuratons  dolo  hcredcs,procura-      Qum  ctiam  nuiUbi  traditum  cft,  quod 

adio 


Digitized  by  Cooc^Ic 


•    Dl  HeSTITTTIONE    In  lNT£Ca.VM  ThBS  I»VL 

»^0  doli  in  quemuis  dctur,qui  aliquid  cx  quod  vtraquc,cxceptio,inquam ,  &:  adlio 

dolopercepcrit,ridolipatTicepsnonfuc-  doli  ex  vna  cademque  caufa  delcendat: 

rit ,  vt  de  a^lione  ,  quod  metus  caula  cx-  cum  h^ofit  natixraadbonis  doli,caqiic  ec- 

prcflis  legibus  eft  caurum  d.l.f  .^.fi».dedo-  iam  conditionc  promittarur ,  vr  tunc  dc - 

/«.  vbi  ita  fcribitur :  Cumdur  h^c  4lh${quod  mum  detur  ,  (\  aliud  rcmcdium  dcficiat , 

metut  CMufd )  m  rm  fttfcrtptA ,  nec  perfondm  denegetur  vero  i i  quo  alio  remcdio  pol* 

vmfaatntu coerceatfjidaduerfutomntsrefii-  fitconfulieius  iiidemniari  ,  qui  dolum 

tuivelit.quodmetutcaufafaHumeiiy&c.  pillasfiuiL^.f.dedalo.  Sufficict  proindc 

litJ).        A(5bodoli,quiafamolaeft,  idcircoali-  doli  cxccpno  ,  quippe  qua:  tantumpro- 

terdari  nonlblct ,  nifi  vbi  alia  deficiunt  dellc  poUitei ,  qui  conucniruradcxcipi- 

rcmEdia^qmbus  res  (alua  eflc  pollii  L  i.jf.  cndum,quantum  adio  de  dolo  volenri  a- 

tie  dolo.  gere,ad  agcndum  ,  vt  taceam  quod  (em- 

Qu.44.     VerumGcxceptiodoIiconcurratcum  pcrcommodius  fit cxcipere.quam agerc 

An  fi  ex'  adionc  (ioli,vtrum-&  tum  adio  hxc  pcr  Li.^.fireut.f.deeo  perquemfaS.  Er  doli  ex- 

ceptiodo-  doUexceptioncd^U  cxciudatur  .'quxflio  ceptiohocamphushabcat  ,quamdcdo- 

bcum  a-  expeditanon  eft.  loa^o,quod  pcrpetuaeftiy  §.v/r.jf </f 

Bione       EtcnimCyBus,Gloflam(ecutus,cun-  btxctpt.  vbi  AntoniusEabcrinrariona- 

doU  con-  demque  poft  lecuti  &  ahi,ft;ituunt,  quod  Ubus. 

currat,  exceptiodoli.concurrcnscuindoliadio-       Caftcrumquoddi(flumeft,  adhoncm  jJt.t. 

rMi»4^Mne,hancnoncxcludat,redis  ,  quicxcc-  dohcumnullaaliaconcnrrcrcdubium  a- Qu, 

per  exce-  ptione doli  tutus cft,  a£bone doli nihilo-  licui  hautimmcKto  vidv.ri  pollet  proptcr  Anadto 

pttonem  minus  agerc  poflit.  tcxtus  iuris,quibus  exprcflc  dcmonftrari  (bfb  cum 

excluda-     Rationcm  huius  opinionis  fux  iftam  videtur,quod a«5rio doli cum  aUisadrioni-  aliuaiito 

tnr?      adducxint ,  quod  quia  vtraqueexvnaea-  bus  concurrat/  nibus  co- 

demquc  caula  dcfccndant ,  idco  concur-       i.    Priraoenimw  Lji legatarius.  f.  de  cunati 

rerenonprohibentur.  dolo.  daturadiodoli  heredi  aduerfus  lc- 

Sed  hanc  (enicntiam  merito  Pcttus  de  gatarium^cui  fupra  modum  legis  Falcidix 

BclbpcrricCuiacius  m  L 1.  de  dolo.  Anto-  rehiiumerat,  quiq,dolo  pcrlualcrathc- 

nius  Faber  mLfin.tod.&cSichirdusinLi,  redi,  hercditatcmadfolita  lcgatafoluen- 

Cdedolo  malo.  improbanc.  da  fuflicere  ,  atquc ilc  ctiain  (olida  legata 

I.   Quia  adlio  doU  dencgatur  fi  vcl  ex-  confecutus  fuerat. 
ceptionc,  vcl  quocunquc  aho  remcdio  Cc       Atqui  hoc  eodcm  cafu  datur  condidbo 

^iiaquequistueripotcfti^  /.  ^.j.fde  dolo.  indebiti,vttcxtuscft/»i  error  Cod.  ad.  L. 

Proinde  ctiam  tum  ,  quandocxccprione  Falcid.  Lfipertgnorantiim  L  fidetiommifum 

doli  tutus elle  valct ,  dcncgabit aftio  doU.  C.decondih. itideb.  Ex  quo  Itquirur ,  quod 

1.  Quia  textus  lucdereapertuseft  in  adio  doUcumaliaadioncvidclicctcon- 

Lfin.  ff.de  dob.  in  qua  Furius  Anthianus,»  didione  indebitijconcurrat. 
qm  dectpit  altquem  vt  heredttatem  non  tdone-       1.    Praeterea  in  LFideiiifoT.f.de  doloma- 

amadiretjdedolotenebttur  ,  nififortafe  ipfe  /o.fidciuflbrpromiirumanimal  occidcns» ' 

crtdttor  erat  &foluserat:  tunc  entm  fuffit  &  per  hoc  principaiem  fuum  libcrans 

contra  tum  delt  mali  exceptio.  conuenitut  a<f^ione  doh :  at  m  eodem  ca- 

Ecce  hic  ditcrtc  lurisconfultus  profi-  fu  fideiuflorcm  conucniriadbione  viilicx 

tetur,adionem  doIi,in  cafu  illic  propofi-  ftipulatu,  pluribus  in  locis  (criptum  cft  L . 

to,non  compcf erc,  fi  criam  cxceprio  fiip-  jj.  §.  vlt.ff.de  vfur.L  Mora.Digeft.de  verb.  $b-  ^ 

pcrat.  N on  igitur  concurrit  adio  doU  cu  Iigat.L  Cum fibusfam.  toi.  Cuius  rarionem 

doh  exceptione  1  nec  obftat  lario  Cyni  reddiiPaulus  tnLfiferuum.  §.  Huncvtdea- 

Hhhbh  mut. 
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'  pius.DigeJtMrtrk  thBptt.  quia qaenqpam  Ins,  placuifle aAioncm  de  dolo  non  daru 

Hao  f»£to  libcrari  iniq\uim  fit.  quia  alio  modo  fuccurri  poffit  crcditod  i 

5.  Idcm  quoc^ue  euinccre  videtur  naraeumex  mtegroagecepo(Ie,&{iob' 
ltertie§iuMi9.D^»dtr^  ere£r.vy»Si'  ndamcettepcioceiina  " 
cttur,ceixiGondi(Sbionem  podecxomtii  itiiev(HXUin»Ltj;JCiadl 
canfa &  cxomni  obligationc  compctcrc,  Vcfuntameahisargumcntis  nilqoio. 
vbiccrtumquidpeiKur.  Qijpdii^aK  «juam  obftantibus  dicendum  vidctur  a- 
cx  orani  caulapotcft  qxnpctetecerfl^  dioncm  doli  cumalia  aaione  non  coiv 
iliaio.-igiturcompetctcxcademcau6|  ataeieife4liaiM:deinomtancdari,qiaii^ 
f  X  qua  adbo  de  dolo  compent.  Et  iia a-  ^^^[j^  orancfrdcficiunt aaionc». 

aio  doli  L^c  condidHoccrnconcurrent.         «^yti^rfi^^  LBi^n.if^  C^n^  fiindaam» 

4.    In  / /.Co<^f.<£;i/0/«.  Iropp.  ibire-  la.  ' 
faibunt  r  Sifidemffetk  tnAmt  fig^dm^      ^  InLhi.Htfnitw.i.ff.dedthmUk. 
mtrit^UtMqiiMtir4tef9rtM&rfit4rum,tp-  ^gfbis  difertis  hoc  profitciur  luriscoiv.* 
I/ dommmm  cumfiuaihusqim  bona  fde  pn-   fi,ltus,in  hxc  vcrba  lcribcns :  Side  hu  rr- 
tefttjfim^Mire^tua, mfidei  ruftd gratu       ^i,^ „g„  „,f .  ^^,^^  ^^^,,^  ^,. 
Ht ptHf^  i  in  hac  ipede  p,^j„  i^„(  Mdionein  fo&uetuft^alu r.tn fit  ^ 
pftfWteVWurrorcmaftioncdoU  ^omamfani^dMBtmdtkuttmtteifnf 
conuenin  pofTc :  at  m cadcm  rpccjchdc-   toredecerni/fitciiulkttl bonorATU  qu*  fop 
mfforcm  atlione mandati poflc conuenir  fitexftrm:  Vfqut ddeott & Pedius UbJ  firi- 
n.expreflcdidt»  iHts9  S'''^*l'^'  tdt,  eiuau/i  mutdiaumfit  fuoqimtxferirti. 

4f4ri    VbiiraPauJus:  Fideiuforem ,  voltx(eftio,<iii4fetiittiftfiit^t4mlmtA^ 
ttm  fignorit  ime  oiliiMtjm  *  (reditore  e-  aw«,idtm&PomfommSkU.&Jilittttfi 
mit,m4ttd4ti  ludtuo  (onuentum  ab  berede  dt-  ft,pu!atiouc  hitus ftt  quts,  eum  MiUtmmdtif 
kitorit, obUtoomMdebitOt  rtJtirmTttum^  l^babtn  ntn  fo§t ;  vtftunfidt  d^fiiftdt 

tttmfit» 

•  Xr  Et«£a.CiA;4rdMi  bnpenioP 

Antonius  (cnbir  :  de  dolo  adionemy 

curo  nullaaliacompctit  ,  cau(acognic» 

fjcrniitti.  Exquolcquiiur.quodcum 
iaradtio  compctic,  adtiodcdoloperuHt- 
tanu» 

f.  'hCftmUr,iuB^gt&t&miuitignim 

rtfhtut,  cxprclTcdidturadadionerado' 
lifamolam,  tuncdemum  dcfccndendunr 

6.  Huc infupcr  Cucre vidctur  L  StP-  tf^,cumaliicemcdio  locus  cUcHonpo- 
mtu.    vlt^ffMdtl» » vbi  debitor  hcrcdi  (o- 

cii  perluafit,(ibi  nollam  (bciciatem  fiiiQe     4.   Atqiiefaifo,^^  qoam  adi64oll 

cumdefundo :  proindcniftil  excacaufa  non potcdcumaliis  adionibat  concnr- 
rfefun<5him  dcbu;l(e,idcirco  hcrcdcm  rerc,<aris cxpcdita eft,  ha:c  ncmpc ,  quod 
ctira  dcbitoFcm  iudicio  abtolut  oailum  aCtiodolieUtamotai&idcouoa  dcbcac 
liufle ;  tamen  (cribirFhnlns » pucuille  temerc3ipneCQi)edeonoi ,  vbi  dia  afiio. 
aflionem  de  dofo  eo  nominedandamef-  dlet,qua  res  deoqMOcqpe  £iJna  e0e  poll- 
Ifehcrcdi.  QtdLi.§  'ittprMtor. 

Ac  ia  eadcm  ipccieidem.iciibk  faur     .  Nequc  iuiic  ieiiccntiz  qoic^ua  m  dc- 

caaiiunc 


Siim  (tftudilm,titfMt  htititt^im fimHim 

0£mteniprcr!,cum  ni  omni  c»utta3tt  btuam 
fidem prafiare del/ejt.  Qu o circa  5c  hic cxi- 
ilccad^iorjsis  doU&a(!iiouiS  nundati  cou- 

Qmn  eriara  imetdl&nnviide  vi 

cnm  adhone  dc  dolo  concurrerc  vidctur : 
nam  cum  omnis  vis  in  lehabeatdolum 
Jl:ncdoIi  /pcdes  U.i.doli.ff.itiriliHm,9u- 
fttf,  leqnetor  ,  qnod  canqnamlpecialis 

aimgencrah  poflir  concurrcre. 
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trahnnc  textus  in  ccntrarium  addudVi,  qnumeft  ,  dariconrracuma(f>ionem  dc  ' 

namad  /  filtgataTUts.  ff.  dtdolo  ma!o.  agi-  dolo,  autcertc  vctcrem  a<5lioncm  cx  fti-  ' 

curdelegrxtisdoloautperluaiione  aduer-  pulatuconTracuminftitui,  qaiadiore- ' 

farii ,  non  autcm  proprio  hcrcdis  errore  ftitutoria.vt  &c  omncs  jlia?  adboncs  rcfti- 

folutis.  Iginir  «on  condiciio  indcbiti,  tutorix,cftvtilis //^.  $.4.  D;^t'/f.yf^w«/)r» 

c|uac  ex  proprio  foiucntis  errorc  nafcitur,  eo.Digeft.  dt  foiut.  I.SS.  m fine.  DigeH.  de  V.  O. 

lcdattio  dc  dolo  datur:  in  cactcristcxti-  non  oblbnic  eo  ,  quod  adlio  dc  dolo 

bus  Ibiuta  hicrint  lcgata  ,  lednonper-  comnuHaaliaa^Jiioneconcurrercpoffit: 

ruafionc&  dolo  lcgatarri,firdcrrorcipfi  fiquiJem  hoc  principiom  ira  accipiciv- 

us  lcgararii  proprio.  Ita  lucob.  Cuiacius  dum  fit ,  vt  non  dctur  adtio  doli ,  fi  alu  a- 

&  AntODiusFabcr.  dbodirecla  ,  prxtoriavcl  ciuilis  corapc- 

Doncllusautcm  hoc  modo  rcfpcn-  tit.  At  cum  vcilis  eft,aic  Giphanius,a<aio- 

icndum  cxiftimac ,  m  d.  l.  fi  legatUTitH.  a-  ^^'"^  ^^"^  "o"  ^'i'^^^"  •  "  fiquidem  hoc  ca- 

aioncmdcdolo  Jion  compcrercdc  illis  fu  refticuarura<aio  ,  qux  ipfo  iurc  nulk 

legatisjijnjt  ipfidecepcori.Icdquxaliise-  ^'"^* 

ius  coUecatariis  linr  vlrra  modum  Icgis       ^cd  hxc  rcfponfio  admittenda  non  vi- 

felcidix  loluta,qux ramen  ab  iftis  lcgata-  detur.qtioniam  m  Li. &fequent. Digeft.  di 

rris.coquodroluendodrc  dcfiermt ,  rc-  dolon^io.  cdiftum  prxtonsiia  lunlcon- 

cuperari  ncqucant  condichone  mdcbiti:         intcrpcetantur,  quod  ctiamfi  in  intc- 

ita  vt  hxc  Lfi  legat^m  cjtemulum  couti-  g^""'  rcfticutioncvel quocunque  fcmc- 

ncat  / 6.ff.tod.trt.  rccu|»erarc  &  tucri  poffit ,  qui 

.  ,r       1        r     j    u  doIumeftpa!lus,a£liodoli  denegctur.Et 

Ad  lccundum  rclpondct  Huco  Do-  .  ,       ,  L    a  j  n 

11        j  I         /r       a  j  j  i     1  tnLpenult.Difeft.deinmegrufnreftitut.  cx- 
ncllxxs:  ind.Lfipdeiuffor.  if.f^edoloTnah.        f,-  ,  n.  *      j  1  r 

,      1    1».       1  1  ,-      V  prcilc  Marcellusadactioncmdoh  tamo- 

exemplujndcaitionedou,propolituma  f-  ,  1  r     «  1 

r,    ■  xi         o  I  I         c  iJH^  tu"c  dcmum  delccndcndum  ait, 

Papmuno.cx  Ncratio&Ininnorcfern,  ,.  ,    ,         .^-  « 

'     •         I  I       t    L  c-umauorcmcdiolocus  cilc  non  potelt: 

roneciamproban ;  cum  aiusmlceibus     ^     ,  1  ,  t- 

•       L     ,  **  adtio  doa  non  conccditur.  Etideotunc 

iddilerccimprobetur.  .        ,  •      1  a 

'  quoqucdcncgabitur.quandovtuisrclu- 

Scd  Hubcnus  Ciphanius  h.anc  rc-  toriaadio  competit.    Vc  caccam  quod 

fponfioncm.vt  pcnculolam,  rcnciens,  ita  vrilis  &  dircda  adio  potcftate  &  cftc<^hi 

potmstc<pondcndumarbitratur,diaam  „ihil  difFcranc /ff.  47-  Digeil.  de  negot. 

l.ig  ftde  dofo.  agcrc  de  rci  intcritu ,  fiue  oc-  ^jj 

ofionc  fcrui  antc  moram,  qux  fenii  occi-  Mihi^t  ingcnuc  dicam ,  quod  fcnrio, 

,  quamms  vulgo  inccr  Ipecics  morx  legjbus  hilcc  ad  fpccicm  contrariisia 

numeretur,  m  lurc  ramcn  diftmgui  folcrc  concordiam  reduccndis  non  videtur  ma- 

accuracc h.  mora  L  91.  infine.  Digeff.  de  verb.  g^a  clTe  difficulcas.    Nam  in  d.  i  19.  Di- 

cblfgat.  Dc ocafione  igitur  rcrui ,  dc qua  ^^/j.  i^lo  malo.  idcirco  fidcmnor  doli  a- 

agirarwiii/^.  ira  ms  cflecoiTftitutum,  vt  ^^j.^^.  conucnitur  ,quia  proponicur  an- 

fi  fideiuftor  lerui promiOi ,  renmm  occi-  ,^0^^^  f„u„m  occidiire.  Cum  CJiiin 

dent  ame  iiHjram  debitom ,  Ime  promif-  ^o^a  a  fideiulTorc  non  fada ,  femus  fiib- 

foris,hoccafuquiadcbitorIibcrcturii/.  lamsca^ct.idcurco.ftnaaiunsracioncin- 

»\.Digtft. de verb.  obUgat.  idco  per  confe-  fpg^ia, amplms n on cenebatur  ,  maximc 

<^uennam  quoque  libcrari  fideiuirorem  ^y^^  (^^^^  aebito  abfquc  principaUs  dolo 

d.Li9.infine.    Sedquufidciufrori  quifcr-  n,ora&culpaintercmpca,Iibcracus  etfcc 

«um  ocpdjcdciithim  luum  pf odclfc  lai-  pciacipalis^quo  Uberaco ,  cofcqucns  crar, 

Hhhhh  i  n 
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vtiplcquoquefideiuflbr  ,  tanquam  cius  ddrupcrgcaciapofficdoli  nomine 

accc(IIo>ampliu$  non  cencrcnir,quocirca  cen ,  atque  iu  manifclblEma  commicte-' 

raooiohs  non  pcnnitccbat  >  a(£faone  cx  rccuc  uutologia ,  cum  idcmluEdesm^, 

Ibpulamaim  cooaoiiri ,  quiatamen  x-  pca^quoddons.               .    .  ^  >.f 

«uiiiiii  non  erac ,  fado  Gio  fideiudbcem  Melius  pioiode  ipie  Anronips  Fabcr 

liDcrari  eiquc  dolum  pradefle  >  iddrco  rcfpondcc  ,  a^onem  doti  quidero  noiL, 

cpauenicbatuc  a<^nc  doii  iubridiana,  concurcececnmaliaa<fiHoncnon  famofi^ 

oiurrohceflsbai;  Ytnmmdlii.mfiiit  auoniamiddmpcaoriK^c,quaDdo 

fJe9fifflMtr4SS.fdtvertutUif0.dJ.49.ff'  aliarupereft tAio  dotiatSbonem  corope- 

eiiL  moraafideiullcrccratconcradla^id-  cere.quiatcrocrenon  Ricrit  adio  famofa 

circ c  k  ruo  pollca  uccifo  adhuc cx  ibpu.  dcccrncnda  L 1.  $. Mt  frdter.JfMdekifn^ 

LituhdeiuJrorconucmnpotcftiquonum.  ff.de r^Mt.tMmtegh 

mora  pcrpcoui  obUgsaoocm  qmqoe  Qiwmtacioncmceflatc  atqoe  ddioo| 

iotccirenoofiQiu£j}.JSi|^irMmif*-  te ,  qttando.JiaaiaioaBqoc  famo6cooM. 

Ai^'*  pcdc,  manifcibinmumeft.  Porroai^bo 

Ad  cerrium  rclpondco  condi^c  nem  maiidari  dire^la  famo(acft,vtquadc  fidc 

ccra  aoi»  ^mper  nec  ex  quacunquc  cau-  cupu  agacur ,  vclun  paccc  cx  LLDt^(^. 

lacompcten>iUcyccmtndnfiMinide-'  ysfmm,mfmS>t  infi.de feoi 

fccildcw  t  eoquc  ccn:radacxqilOCeC*  ffmik 

OUn  pcrirur :  deinde  inulca  qnoquc  in-  NfecoWtehnfcldooofiom 

IRuemre  pofte ,  quo  nunus  ccra  coodi-  tUd»Um4'o,m  qua  negacura£ho  doti  ron 

4Ko  cx  cooin^  competat  1  pntedccx  cutocc  cumaaionc  tutelx,quara  tamcn 

cadammimcaMla  doti  adioncmcompe-  cquedflefiunolam^acquedobveimamA^ 

tne»  cxqoa  condiftioceronoocompe*  tiaAMm»i*.jv%wftjr^ Ji«.jft»a.«  tJtmmm. 

temJH^ 

Ad  quartumrcfpondctDonellus  md.  ^cQc  cnim  ad  hoc  AnroniusFabcr^ 

|./.C<«ft*.<fc^»/a.vetbaiftaii»<&/onondc-  adtoncmdoli^aic  ,  concurrerc  quidcm 

bcrcwniungioMnvcrb^^;^,  vtidem  cumadioncfimjo^,  fed  contraUlumi- 

bgmhcent ,  quod  doh  adtio  ,  fed  lepacari  ,  adueifiis  qoem  fimiola  ilb  aAi» 

poausdcbcrc&fcparanm  accipi ,  iu  vt  competat.vt  tndUCedkdedeltL  brovc^ 

nilyl  aaud  fimificcnc  ,  quamadionem  ro  «<£/.;.  Dtgefi-.de  d.lo.  adioncm  rutel* 

OiCcftdc|tolft,  atquc  pcr  adibaemde  non  poit  contra  Titum» .  dcccptorcm 

dob  imdl^^ adio  mandao,  que  infiitui»fidcoanaratDcem: pcoiode pc^ 

cum  bonac  hdei  iit ,  dc  dolo  compcttC  cam  riudseaaioncm  impedm  adionem 

Idem&Cuuausrefpondct.  dedob^necooiiaTiaiiineKweiipol^ 

Sed  hancibkicionemcciicit  Antonius  fit^ 

Kdwr  ftqimitibat  de  ean&.  1.  Quk  Pzzi^poncndum  autem  ,  quod  in 

'rabrica&iWcriprio,iubqna  pofitacttk  caiucumTotDcibliiendonoo eft*qniinL 

kg  frim.  iacis  oftcndir ,  quodeanonde  vrry&sZ  ^Zfim.  proponituiininoc,in  in- 

roandaaa^onc  ,  ied  dc  adionedcdo-  tegrum  rcftiruinonpomerit,ncalioqain. 

loiic  intellig^nda.    Deindc  qtuanulpi-  doii  acho  cum  m  lotcgrum  ceibaKiO' 

iamaAioinaniinMfcdolbconiMttnSidi-  neconcttnactfimtcnimcafittqiiidam» 

'dctir  a^o  de  dolo.  Quia  deniquc  ii  quibusminocrcfticuineapottft 

'VettMiiibidri^^idcm  valcrcnc  quoS  dolt^  /-«i«rr///Afrt.Notandaroitem,quod  eo- 

,pcciadeciIctaciidiGeretus,nc&»  dcmincaiupcaeiupponidebca^aicotem 

cilc 
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e(Ie(eAamcnrahum,veldatum  exinqui- 

ncionc,non  lc^cimum,  quiaaliasinma- 
giftranim  fublidiahaac^o  compcccrct 
fin.Ldefttud.tut. 

Non  aducrfatur  prartcrea  huic  rcfpon- 
Honi  Anronij  Fabri,  quod  adho  furri  non 
minus  llt  famo(a ,  quam  adkio  dc  dolo  L  i. 
Digefi.  de  hi$  qui  not.  inftm.  Et  tamen  non 
potHt  cum  adtione  doli  concurrcrc ,  qua- 
uis  odio  funs  receptum  fit,  vc  pluhbus  a- 
6bonibus,eciam  contrahjs.tcncatur  Lvlt. 
ff.vfufiucluarim  quefnttdm.cdHedt.^.fie  itaque 
difcretul.dead, 

Rcfp.  Nam  refpondcndumcftfurtia- 
ftionem  non  dari  ad  rem  pcrfcqucn- 
dam  fcd  ad  poenam  cxigendam  §.  flr  nu- 
teficifs.  I.  de  obltgAt.  qua  tx  deliH.  nafc.  Nam 
fi  quis  concra  furem  vclic  rem  iplam  pcr- 
^qui,  habec  vindicationcm  &  condiuio- 
ncm  fiirriuam  ,  aftionem  ircm  ad  exhi- 
bendum.quarum  omnium  nullaeft,  quae 
/icfamofa,  quanuiiscx  caufa  famofadc- 
(ccndant  Lceffat.ff.de  ebligat.  &  ^/2.  Acqui  a- 
dho  dc  dolo  rcm  ipiam  duntaxar  perfe- 
uitur  ,  non  cciam  pcrnam  pccuniariam. 
rgo  non  dcbuit  dari  aducrius  furcm ,  fic 
cnim  ficret  vcno  concurrcrcrcumadbo- 
onefurri  famofa;  (cdcumcxcerisnonfa- 
mofisjconrra  vcrba  cdidli. 

Ad  quintum  refpondec  Sichardus  ne- 
gando  confcquciuiam  ,  quia  aJias  ad^io 
furti  &  condidrio  furtiua  pofTcnt  concur- 
rcrc  cum  adioncdoli ,  quia  quemadmo- 
dum  vis  cft  fpccies  quardam  doh,  fic  et- 
i.im  furtum  ell  fpecies  doh  :  atqui  po- 
ftchus  cflc  falfum  parcr  ^xleg.  &tlegan' 
ter.  $.  idem  Labeo  L  Arbttrio.  ^dee»,  qui.Dt- 
gtfi.  de  dolo.  proinde  falfum  quoque  c- 
rit  prius.Rc/pondct  igicur  Sichardus  > 
adlioncm  dc  dolo  cum  dcmum  cum  ipc- 
ciali  concurrcrc  ,  quando  fpecialis  in- 
dudb  eft  cadcm  arquitacc  &  cft  prarcoria 
&  rcftitucona:  fcd  interdidhj  vnde  vi  non 
cft  prarcorium ,  ideoq,  nonpode  concur- 
terc  cum  adlione  doli. 
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Rcfp.fed  hxc  refponfio  toUcrari  nuilo 
modo  potcft,  proptcrcaquiaadbones  re- 
ftiiucorias  fcu  prarrorias  cum  adbone  doli 
non  concurrere,  eft  manifcftifnmi  iuris  L 
pen.ff.de  refiit.in  tntegrj.t.&fequent.ff.dedo' 
lo  malo. 

Proindcficrcfpondendum  ccn(eo,n5 
fVacim  vbi  dolus  commillus  cft ,  ibi  adtio- 
nem  doh  compccere ,  lcd  tum  demum, 
quando  aha  adlio  non  (iippctit.  dLi.ff.dg 
d9'.o,& d.ii.Cod.  eodiit. 

Ad  vlnmum  idcm  plane  rcipondcc 
Doncllus  ,  quodadi  fideiuffor.  ff.  dedolo: 
nempe  in  d  l2o.ffJedoto  malo.  Paulum  lu- 
ham  lcntcntiam  rcfcrrc  dunraxac ,  noa 
vero  prob.ire  :  Acinfcqucnt.i^^.apccce 
rcprobarc. 

Anconius  Fabcr  rcfjx)ndet  :  in  ca- 
fa  L  Seritm  to.  hccr  dolus  tuus  dcdeht 
cauiam  abfblurioni ,  rem  tamen  iudica- 
tamnoadolocuovim  accipere&rautho- 
ricatem,fed  a  potcftare  iudicis  qui  vtiquc 
pcrindc  fucnt  te  abfbluturum  aut  lurc , 
aut  iniuha ,  etiamfi  dolum  nullum  admi- 
fiiTes,idcoquenifuIcau(^c(rc ,  cur  exce- 
ptio  rci iudicatar ,  pcr  dohicplicacionem 
clidarur  l.i^.S.fi  quit  pofi  tranfidtonem  ff.  de 
condili.indeb.L6s.\.cum  Prator.ff.adSC.Tre- 
belLAtm  fpccie/i/.-?;jib(olutum,ait,  pro- 
poni rcum,confcntienccadlore,  vtpro- 
inde  nonnifi  cxcon(enfu  Sc  voluncatea- 
dtorjs  ca  ab(bIutio  pcndcre  vidcrcrur. 
Cumcnimhrigatores  confentumt  quid 
iudicandum  fir,nihil  faciendum  habet  lu- 
dexaliud,  quamvreorumfequaturvolii- 
litcm  L 26. ff.dereauLc.  Acquiconfenfiis 
illc  fiuc  excorrus  per  doIum.Ergo  ^quum 
cil  excepdoncm  rci  iudicatx ,  qux  non  ta 
iudicisvoluncacc,  quam  exconfcnfiiillo 
nafcitur  ,  perdoh  rephcarionem  elidi:  Qii.4(^. 
idquefignificare  videnturvcrbaiUaPau-  Anadtt 
\\\confecMtm  es ,  vt  tonfenttente  m«  abfolue^  doli&d' 
rit,  Sto  ff*- 

Sedancumadhoneprzfirripus  scihvs  fcriftii 
ex  concradhi  facio,vt  des  defccdente ,  c6-  verhk  ct- 
cunat  adho  doli  valdc  cft  controucrfum.'  curramf 
H  h  h  h  h    5  Equi- 
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Eqiiidem  Frandic.  Duarcnus  ad  /1 7. 
i.ff.defd£l.  ftatuicadionem  doii  cum 
^one  pKclcnptis  verbts^  contra^n  ixv- 
Aominato  facio  vt  des,  de(cemiente  con- 
curtcrc. 

Qupd  cnim  a£Ho  prarlcriptis  verfcis 
cx  hoc  contrathi  nalcitur  hilce  ex  locis 
videtur  luculentiflimt-  probaru 

I.  laLfittbt  polutitU  22.  Digtjl  ie  frtfirifr. 
jterh.  dedi  tibi  veibmenta  larcienda  aui 
polienda,vt  cum  iariiilcs  aut  pohuiflcs, 
ego  cibi  cancuxn  darem ,  quantum  incer 
nos  pofleaftatutumeilet.fecilb  quodco- 
uenerac,nequc  do  quidquam,  auc  do  qui- 
dem,  fcd  non  aequum,  pbcec  in  eam  rem 
eflc  praelcnpcis  vetbisacbonem. 

Hic  quamuis  cu  non  lolum  fecchs  ph- 
vtdarem ;  lol  etiaiu  in  ipiaconuenDo- 
ne.qu^derocDnegocio  fucuroanteccirit, 
ida^umeft,vtpnorflicercs,  dcmdc  ego 
darcm;adcoq,  coniraChis  iaao  vt  des,  re- 
uera  ftierit  initus:camen  adfao  prxlcnptifi 
vetbis  naicicur  d,L2i. 

1.  Acccdic  qucxi  quocjcs  negocium  in- 
ter  aliquos  geftum  eft.fivc  conrradum.id 
quod  iynailagmadicuur,  cocies  ohcur  m- 
ter  coniendcnte*  iure  auih  atho  L  if.ff.de 
fr*fcrift.rtrb.L7.fr.  &  i-feq.  Digeft.  de  f*il. 
Acqui  cale  negocium  gcniur  enam  cum 
foao  vt  des ;  proinde  cx  hoc  gcnere ,  tan- 
quam  negotio  ciuiligefto,eric  pr^fcnpcis 
verbis  adbo,  , 

3.  Addcquodnim  ex  contra^  do  vc 
desjidco  decut  adtio  prxicriptis  verbis, 
quia  fic  (pecies  fimilis  emptioni  vedidoni 
i,f.^.ruUur4lm.ff.depTdfcript.verb.l6co  eciam 
cx  arciculo  facio  vc  dcs,  praclcripds  vcrbis 
adio  nafcatur ,  quia  atflio  harc  flmilis  cil 
locadoni  conduiifboni. 

4.  Ec  cum  ideo  ex  ardculo  do,  vt  facias , 
iJicatiu*  ^io  ptaricnpds  verbis  dari ,  quia 
flmihs  fic  locacioni  condufhoni  d.^.vltim. 
ideo  quia  &  concradus  facio  vc  des,  fimi- 
lis  eil  locadonicondudboni ,  pariec  zque 
a^boncjai  przicripd  s  verbis. 

.    j[.  ldpmpto}mL/oUfit.ij.Digejf.defr4- 


^VTATIOHls  XI 

fifift.  Nam  ibi  indicaui  dbi  fiireni,  vtmi* 
hi  deocm  dares,  atque  ita  fed  dbi  aliquid, 
vt  dares,  &  dicirur  a£bonem  prarfcnptis 
verbis  mihi  competere. 

£y  hi6  proindc  relucet,quod  a<^o  pr^- 
fcripcM  vcrbis  cx  arnculo  faao  vc  des,  co- 
pecacatqui  ex  codem  amculo  compecerc 
atbonemdohconibrcvidecur  primo  cx 
L4.  C.  de  dtUnuU.  Nam  ibi  manumin  an- 
allaro,vt  mihj  Pamphilum  dares ,  acq;  ica 
feci  quippiam,\T  darcs,  &  diatur  adionc 
compctcre  doh,fi  tidein  non  ieruaueris. 

Idcmprobarevidccur /./;./?;  if^<yiriip. , 
vrr^.vbi  cx  negocio  lilo ftn,  vtddret,  cum 
lCtus  duciilcc  eompccere  adhonentrprar- 
fcripcis  vcrbis ,  fubiiat  hjccverba  :  Sifi  fi 
quii  m  bAc Jptcie  de  dab  dQtonem  ccmpete- 
redic4t,vhid0lmdIi^imjr£U4tur.  Quib.ver- 
bispcrlpicue  fignifican  videcur ,  ex  pro- 
poticalpecie,  prxtcr  a<&ionc  pr;rfcnpds 
vcrbis.ctiam  doh  adhonem  compcccrc, 
evinac  idem  quoque  L  s.^  j.ffJeprefcrtft. 
vtrb.  vbi  icidem  clare  aileritur  cx  c5iTa^ 
fado  vt  dcs,a^lionem  doh  competet  c. 

Ex  harum  itaquc  lcgum  collaiionc  vi- 
dccur  concludendum  ,  quod  a(Jho  doli 
cum  adhonc  prxfcnpris  verbis,  ex  arucu- 
lo  faciovcdes,  dcicendence,  concurrac. 
Scd  h^c  icnccncia  non  immcrico  diiphcct , 
comunilnterpp.ifhoLcac  rcfdhiur  ma- 
nifcibflimc  per  dtS.Li.ff.de  dola.  qua  alTcri- 
cur,aC,honemdoh  haccodinone  propo- 
iicam  eiTc  edido  pr.rcons,(i  aliaadio  non 
cric :  proinde  fi  aluadio,  vcl  quod  vis  ah- 
ud  remedium  iupereric,quodoiumpaiIb 
coniuliqucacccllabica^lio  doh. 

Ec  quanquam  Duarcnus  reipondeat, 
idquod  dicirur  athonem  doh  non  dari, 
^-bi  aliaa(^o  iiipercil ,  de  adhonc  ccrca  dc 
ocdinariaincelligendum  eilc  :  adbonem 
vero  praricripds  verbisefleadhoncmin- 
certam  &  extraordinariam  :  vcrius  ta- 
men  eil&:  communi  propc  omnium  Do- 
6korum  calculo  rcccptum,  in  edidlo  prx- 
toris  adionis  verbum  generalirer  iumi.vt 
non  modo  cotineat  ei,qua:  vcr^  cfl  a6tio» 

icdcc- 
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fcd  cciam  omaem  ciefei>noncm  ,  quae 
vim  habcat  wris  noftri  obtincixli ,  ctiam 
pcrcxceptioncm ,  interpretc  Vlpianoin 
d.Li.%  Muprdtor.  lngtfi.  dt  dtto.  Muko 
magis  vcrbo  adtionis  omnis  petitio  li- 
gnihcatur ,  qiialis  quoqj  cft  taiho  prar(cri- 
pns  vcrbi9.£t  quod  ceftct  adlio  doli  d  prq. 
icnpris  verbis  ntkxo  compciit  hauc  obicu- 
cc  probac  l.f.S.j.ff.de  dolomah. 

Ncc  rclilhmt  icgcs  addud:*,  cxqui- 
bus  dillcniicnces  euincere  conatur.quod 
adlio  doh  &  a6ho  pnfcripris  verbis  con- 
currai.  Eccnimcxarciculofado  vtdesx- 
quc ,  atque  c.x  cancris  contradibus  mno- 
rainatis  dari  a^oncm  prxfcnpiis  vcrbis 
vcnfGmum  eft,&  probant  textus.pro  hac 
fcntenria  modoadduiri :  lcdquodexco- 
dcm  articulo^cdoh  a^o  compctar,  quae 
cum  ad^ione  prziciripiis  vcrbis  concur- 
rai,ncgo  &c  perncgo. 

Non  obfbmcc  d.  l  4.  C,  de  dolo  tndlo. 
Nam  in  ipecic  ibi  propofita,  ex  qua  naici- 
tur  adtio  doli ,  nod  datur  iimul  aCrio  prx- 
icripcisvcrbis  :  etenim  adho  pr:ticriptis 
vcrbis  non  datur  ad  renocandum  id,quod 
daium  cft,(cd  ad  intcrtirc  duntaxat,/.;.$./. 
ff*depr4firtpt.vtrbit{l.\c\ ad id,  quod pro- 
mifTumcftprxftandum^At  \i\d.l.4.C»d.de 
dolo mal fywon  agnur  dc  Pamphilo  dando, 
(eddc  auciUa  manumilTa  rcuocanda :  pro- 
indedecalu  ,  dchcicnte  adliofrcprxfcn- 
ptis  vcrbis ,  rectc  diacurdohattioneco- 
pcterc:atq;  hoc  etiam  iignificanc  vcrl\ti 
L  4'  Ttm.andt.  Uhertttti  poteftatem  non  h*- 
Us :  Pioindc  in  cafUquo  daturin  d.L4.:i- 
Aio  do!i,non  conipctit  vllaaliaadrio. 

Ad  Lif.ffM  pr*/crtp.vefbu.rcikk  rclpon- 
dccDoncUusin  vtrfifin.mjt  fiqkk.  lurisco- 
fukumnon  corngerc  pncrem  lcntcnriS 
fuam ,  icd  eam  poiius  confirmare  :  lum 
quod  cam  Icnieiiam  non  Imiplicircr,  ncc 
du  biiauEcr  polucric,ied  addica  rarionc,cx 
qua  intcDigcrc tui  liiu m  n 6  dubi larcquia 
cxhacfpccie  aftio  pL-xfcriptis  verbis  c6- 
pctcret :  lum  ctiam  quod  rarioBcm  iftam 
Aou  icfcllacIQus,icd  ea^uoaueadceiel- 
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Icndum  lulianum ,  qui  in  diucrla  fbcrac 
icncenria  vrarur in  /  7.  depail.  Quociica 
vcrba  ifta  mft  ji qnu  d^t.ait  DoncUus ,  noit 
cfrccorrigcnns,lcdconfirmanris ,  quaii 
ancncmoid  diifturos  ht ,  qiiod  fubncit, 
auc  fi  quii  dicat,id  conremnct ,  «cc  puiec 
egererchitatione. 

Inluper  ad  Lj.^.f.ffidepra/fript.verkifXC- 
(jjondcojiUum  textum  adco  no  infringe- 
rclcntcntiam  noftram  ,  vc  cam  quoquc 
manifcl^e  conhrmct :  etfi  cnim  adiionem' 
de  dolo  e:c  arciculo  facio  vt  des  copctcrc, 
vidcaturaffirmarc  ICtus;  (Imultamcna- 
drionc  pra;(cripcis  vcrhis  ex  codcmarci- 
culo  cotipctcre  inhciaturiadcoque  cantu 
abcft,vcconcurliimharumachonm-n  jp- 
bcr.vc  cundcquoqidilcrccnegarc  vidca- 
lur.Vcrbatcxtus  ha:cfunt:  QKodfifdCutm 
vfdes,  &poftquamfeciceJptsdure ,  Hulltene 
(milti  a£tio,  &  ideo  4t  doio  dalfitHr. 

Poftrcmo  non  oblbt  l.?.ffJereftitut.  in 
mtegrum.  vbi  adio  dc  doio  competere 
I*oinpomusair,quando  m  integrumco- 
pciit  rcllirurio:rc<tt^  cnim  Duarcnus  per- 
pendcdum  clle,  quod  lcquacur  in  eadcm 
Icgcr  iiqtridcnJ  licof  permiiracur  vcl  in  in- 
tcgnim  rcftitucrc  i  veladioncmdcdolo 
dare  :  admonct  camcn  ibidem  lCtus  (a- 
tius  cllc  rclbtucrc  in  intcgrum ,  quam  fa- 
mobmaclioncm  concedcrc. 

Excipir  a  lupcnou  rcgula  Autor  nofter  L//JK 
a^t«vm;m,quodmcrusciuii,  quamcum  Qu;47* 
a^honcdoUconcurrereait.  AnaBf 

Qot;  cxccpcio  fundaiur  in  /.  /^.  tj.ff.  quodmt- 
quodmet.eaufa.xhi  cnimlCrus  Vlpunusi  c^ufio 
iafcribit:fjrw^//  metumfectt  &  de  dolote-  (H  altt§' 
neri  certn  tfl,  (y  1  ta  Pompontus,  &  i  onfumt  al  doU 
ttram  adionetn peralteram,  txceptiont  tn fa  coturrati 
lium  oppoftta. 

Dc  rarionc  exccpnonis  intcriurisin- 
terpretes  non  conuenir  :  ctcnim  luliu» 
Pacius  eent.  2.  q.  74^  ait,  quod  a£rio,  quod 
metuscaulacuina(ftiot)e  doU  concurru, 
hoc  fpccialc  clfc ,  quia  ficut  adio-de  doio 
tuotdatur  ,  cumadbioncs  aii.Tnoncom- 
pccuQt  dJU. i'  de  dol9  imi*.lu  quoqi.adio. 
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quodmetuscauia  Li*.i.iDigrfi<juodmet, 

(aufQupata  cum  acbo  dc  dulo  ^  actio 
quod  mecus  caula  pori  pal^u  ambulent,& 
fmc  arquc  iubfidurue  :  dubitan  ment6 
potcric ,  dolo  malo  &:  metu  adhibito,  v- 
trum  de  dolo  agcndum  fit ,  an  quod  me- 
tuscauia?  Cums  dubicationis  tollendsc 
cauia  mcric(S  placuii,vcramquc  acboncm 
conccdi :  pr.i:lcrcim  cum  ccrti  iuris  lit ,  a- 
C^ioncm  dcdolo  non  (blum  dari,  (laliaa- 
ciio  non  compctat.lcd  ctiam  li  dubuc- 
nu",an  competat  ncc  nc  /.  &  tUgAnter.7  §. 
non  folum  ff.de  dolo  malo. 

Anconius  Fabcr  in  racionalibus  aicid- 
co  adionciTj  doh  cum  adionc,quod  mc- 
nis  CAuia  concurrcrc  ,  quia  a6lio  quod 
mccus caulaxque iit  famola ,  atque aC^o 
doli :  cum  ncque  vis ,  neque  metus  infc- 
ratur  iinc  dolo,quajiquam  aducrius  tcrci- 
um  ponclTbrcra  famola  non  fit  &  ob  id  m 
oiido  prxtoris,dc  lus,quiuocancur  infa- 
mia,non  referacur. 

Aiiccr  paulb  laco^bus  Cuiacius,  qui  di- 
cit  vctiijmilceiTc  adioncm  dc  dolo  ma- 
lo ,  priorcm  fuillc  adtionc ,  quod  metus 
caula :  ilJam  itaque  doli  a^onem  datam 
fuille  adiua^fus  cum,  qui  mctum  f«cillet, 
nondum  propoiita  adionc  quod  mecus 
caula :  cum  mctus  lic  gcnus  doli :  nec  eius 
cocrcendi  cauia,  ncccllariam  fliillc  a£bo- 
ncm  mctus,atque  in eos ialtem neccda- 
no  propofitam  fuillc,  qui  dolo  caruerint, 
ideoqiK;  \n  rcm ,  non  in  pcribnam  lcri- 
ptam  clle.  Scd  tamen  poilca  receptum 
fuillc,vc  &  in  cum,qui  mccum  fecillcc,  & 
in  rcm  &  in  peribni  polTcc  icribi,  ob  cam 
rcm,minin)c  in  cum  priorc  Joco  dclac^  a- 
^ionis  doli  clctbone  adcmpca. 

Francilcus  Duarcnus  rcfpondec :  cum 
quis  allegac  mecum  finc  dolo,  dari  adho- 
nem,quod  mccus  cauia,non  eciam  de  do- 
lo,  qu-muis  dolusreucra  admilliis  flic- 
ric:  fcd  li  dolus  iblus  allegcmr,  dc  dolo  ib- 
lo  dari.  Proindc  fi  aliquid  cxcortnm  metu 
ab  aliquo  fiicnt  copctcre  ci  adionc  quod 
mctuscaula»vcldedolo.Sedfullcgetmc- 
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cum,nalla  fa^  doli  incntioncdari  adio- 

ncm,cj>nKtu6caula;fivcro  vclit  dc  dolo 
expcriri^polle  hocallegare  Sc  conrcnderc 
rcm  dolo  cxtorta  fuiiTe,tuncq;  dari  a^o- 
nemdedolo.  Nonautca^oncmc};me- 
cus  cauia.qaonia  non  poilec  dici  ei  com- 
peccrc  ailiione  dc  mccu,cum  eum  non  ai- 
Icgac.  Vndc  alcerucra  ele6ba>alcera  colii  no 
cancu  ipib  iurc ,  fed  cxcepnonc  in  fadhun 
oppoiica :  ex  quo  appareac,vcramqj  adtio- 
ncm  quod  mccus&  doli  non  concurrere. 

Eodcm  inchnarc  vidcciu:  DoncU.  qui 
ica  icribic  :eum  qui  mctum  incuhcium- 
mo  iurc  ccneri  dc  dolo,  cx  quo  eueniar,vt 
ii  hac  adione  conuencus  nihil  adiiciac  de 
mucanda  aCkionc,lcd  tancum  ncgct  ic  do- 
lo  quid  fccillc  ,  proccdac  actio  aducrius 
cum ,  &  proboco  mecu  videacur,  &  dc  do- 
lo  redlc  probaile ,  quia  in  mccu  illato  Sc 
dolus  miit:  led  li  is,cum  quo  cx  metus 
cauiaagicur,adionc  de  dolo.prius  deprc» 
cccur  hanc  adtioncm  &poihilcc  pocius  a- 
dtioncm,quod  mecus  cauia  m  ie  dari,  au- 
dieudum  ciTc  &iuxcai£/./.aliaa6tionc  rcm 
reiluuendam  porius ,  quam  adioncm  fa- 
molam  confticuendam. 

Dolumaicauchornoilcr  probari  non  Uterd  G. 
niiiindiciispcripicuisiiiccnun  Impp.Di-  Quic.^g 
oclcc.&Maximin.rclcnplerunt:  Dolumex  Vnde  do- 
indiciuferjpicuuprobdnionuentt  L  6.dedolo  Impro^ 
mdlo.  Cuius  rario  hxccfl,quoddolus  eft  betw} 
quid  laccns  &  in  animo  acquc  iccreco  vo- 
luncacis  coniiilcns ,  qui  fane  animus  non 
poccrt  ahccr,  quam  indiciis  probarL  Me- 
noch.  bbr.j.prdfumpt.  j.  fic  cnim  &  cartera 
omniaqiueinanuTioconiticuunc,  proba^ 
ri  folcnc  Ls.^.a  barbaru.ff.de  remtlttari.  An- 
con.Fab.in/.7.i  g.ff.depaQ. 

Equidcm  Cuiacius  //.  ob/eru.u.  Gipha- 
nius  ad  L  Cod.  dedolo  m  di&.L6.proirub' 
ciit  lcgunc/ff/!ii!r«r,  quafi  Imp.reicripfiilec: 
dolum  pcrfpicuisinfidiis  probari  oponc- 
rc :  cainq,  lcctioncm  his  racionibus  Ibtbi- 
UunL  I.  Quia  harc  fic  \cQdo  conibms  o- 
mnium  vecerum  Codcium.2.Quiaicaha- 
bcat  Bafihca  ^tsn  imQnhSf  'src  (^«11«»^«»« 

3.Quia 
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Quia  d.L6.  fit  pars  C.dtrejcmd  vendir. 
vt  indicat  inlcriptio  &  fublcriptio :  in  ifta 
auiem  /1  ^.diciturdolus  ex  caUiditate&in- 
fidiis  cmpfons  argui  cicbct.  Et  hoc  eft, 
quod  ait  Lp.in fint.fi.de dolo  inalo.  Non  niii 
cx  magna  &:  euidcti  calliditatc  dari  adho- 
nem  de  dolo. 

Sed  vtraniq;  lc£honcm  probari  &  rc- 
tincri  pollc  ftatiutautor  noller,  (lc  vt  hacc 
pofterior  refcratur  ad  conrultationcm  & 
fndti  quarllioncm  Impp.propoiitam,quaE 
conceptafi.ient  de  mlidiis  confulcnn  fa- 
&is,exnideq;  dolum  argui  Impp.  rcfpon- 
dcrint,lifucrintpcrlpicuaj,quibusaliam- 
dicia,quam  infidja:,vndc  dolus  &fTaus  x- 
que  colligi  queat.non  cxcludantur:ar  pri- 
or  rcfcratur  ad  iuris  notioncm  &  regu- 
lam.qua:  lit  quod  ex  indiciis  &  coniedu- 
risquibufviscuidcntib.  &  perlpicuis  do- 
lus  arguatur  ac  probetur. 
Litera  H.  £t(i  autem  dolus  non  pr^Himatur,  (cd 
QH;  49-  probctur  Ldolum  C.de dolo.  vbi  dicitur  do- 
An  doiut  jm^i  perlpicuis  mdiciis  probari  oponcrc, 
jrdfuma-  &  /.  g,c.de  refirnd.  vendit.  dolum  cx  calli- 
ditate&infidiiscmptoriscolligi  oporte- 
rc.  Itcmque  in  leg.  tS.  §.  quidolo.  &  L  i^-ftq. 
Digefl.  dt procuratoribM.  dolum  altcrius  al- 
lcgojiti  probaiioncm  incumbere  dici- 
cur. 

£t  ratio  huius  eft  ,  quod  dolus  deli- 
6him  fit :  at  deli<!ianon  pra^lumi,  lcd  pro- 
bari  debcant.Item  quod  quiiibct  a  natura 
bonus  prxfumatur,  ideo  ceflet  doli  prx- 
fumptio :  cum  bonus  non  fit,qui  alterum 
dolocircumucnit. 

Caccerum  haec  regula,quod  dolas  non 
prxfumarur,(ed  probetur ,  procedic  dun- 
caxat  in  rebusUciris  iureq;  permiflis:  non 
ctiam  in  ilhdris  iureque  diuino,&  huma- 
no  prohibitis :  in  re  liquidem  iilicitafad- 
ens  in  dolo  efle  praelumicur. 

Sic  enim ,  qui  ocddic ,  dolo  id  fedfle 
prxfumitur;  adeo  vc  eciam  opus  habeat 
probarc  dolum  abs  le  fiiille ,  rcxtus  in  L  t. 
■  '  Cod.MlL.Comeliamdeficarik.\h\A.mor\\' 
nus  ImpcciKgr  Heiculiauo  &  oiiis  miliu- 
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bus  in  hisc  vcrba  rcfcnbit :  Frater  vtfter 
rtdm fecertt fi  ft  ptfiii  proumcu  obtuUnt: 
qui  fi  probduerit  fe  non  occidtndi  annno  ho- 
rmnem  a  fe  percujfum  ejfe  remijfa  homtctdii 
pcena  ^  fecundnm  difitpinam  militurcm  feri' 
remiam  proferet.  Siniilitcr  li  quis  iniuno- 
fis  vcrbis  alium  peticrit ,  pnrlumitur  do- 
lo  &  iniuriandi  animo  id  h;cille,.ideo<^; 
ad  fui  dcfenlionem  probarcdcbctabs  (e 
animum  iniunandi  dolumque  malum 
abhiilTe  Itg.finon conuicii.Codtc.de iniur.(\uz 
probatione  opus  non  ellct ,  nili  dolus 
prariumcrccur. 

Hxcaatanidco  C\c  conftitura  (unt, 
qux  hominem  occidere  &  iniuriolis  vcr- 
bispeterc  iurediuino&  humano  lUicitiji 
acprohibinimcft. 

Cartcmm  hoc  rurfus  fic  limitatur  & 
rcftnngitiu-,vc  non  nrocedar  in  aftib.lege 
pofioua  (altcm  pronibitis,fi  adhis  ille  ne- 
mjiiem  lardir  &  Lcdere  poteft ,  aut  fi  Ltrr 
dit&lcuiscftla*fio,  Menoch.  Itbr.ypra- 
fumpt.},nu.uf. 

Hinclnnocent.  in  cap.dudum.deeleil.fi, 
m,pvohituv  clericumiuijfevenatum ,  tnter' 
pretandum  ac prafumendtim  erir,  non  dolo,  & 
vr  legis  contemptortm  iutjfe ,  fed  recreationii  , 
caufa. 

lllud  quoqj  obferuandum,  quod  ficui 
dolus  prqlumptus  conicduris  inducitur; 
itacontrariisconie<Jhiris  tollatur  Mcno- 
chxws.d  frtfumpt^.nu.122. 

Poftrcmo  etfi  non  dcGnt ,  qui  contcn-  QuT.yo 
dant  dolumpraelumptum  kvcro  doloni-  Anrt^e 
hil  quicquam  diffcrre,(cd  omnem  dolum  dolusdiui 
elTe  prxlumpcum,co  quod  dolus  conie-  datur  m 
ikuris  laltcm  &  indidis  probetur  d,L  doln.  verum  & 
C.  dedolo.  quibus  iifciem  coniedturis  prx-  prafum' 
fumpno  quoq;  nitatur :  vcrius  camc  con-  ptum  ? 
ccarium  videcur,propcerea  quod  rcgula- 
riccr  dolus  probari  debcac,vt  fupra  oftcn- 
fum  fiiic :  ac  quod  probari  neccifu  m  e  ft,  ^ 
id  non  pracfumicur,  cum  probatio  omnis 
ab  onere  probandi  releuet  >  illudq;  in  ad- 
uerlariumrciiciat,neccflario  proindc  a- 
lius  eft  dolus  prtxiumpcus  &alius  dolus 
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vcnis  :  hic  regularis  ;  ille  veco  inegu- 
kris. 

Vcrus  dolas  manifcdis  indiciis  proba- 
VMd.Ldolum.C.dedolo  LiC  dertfimd.  vend, 
prxfumptus  vero  indidis  non  vfq;  adeo 
manifeilis  &  per^icuis  deccgitur. 

Dolus  vcrus  in  futurum  remicti  non 
potcft  L27.S  i^i.ff.dtfda.Ui.conuenirt.^, 
depaSu  dotaU>.Do\xx%  auccm  prqfumptus, 
in  fiiturum  committcndus ,  remitti  po- 
tcii.Dccux%adLcontr4Sm.2j.dereg.tur. 

Aduerfusdolumverumnon  potcilin 
integrum  reftitui  mxwoi  LfiexcMifAi.nunc 
vtdendum.ff.de  mmorib.  adueciiis  dolu  prx- 
(uraptum  de  praccccito,  fine  controucrfia 
ceftitui  poteft.MenocI\.  d.pr*/umpf.j. 

Poftrem6  laca  culpaeft  dolus  prxfum- 
ftmLquodHerua.ff.depofiti,  at  lata  culpaa 
dolo  vero  diftcrrcdubiumplancnullum 
eft:proinde  dolus  aiius  cft  verus  j  aliu& 
pnclumptus.. 

RESO  LVT 10  THESIS 
SEFTIM^ 

Liters  A.        Acur  aftio  de  dolo  omnibus  dolo 
dcccpns  ac  circumvencis  ad  hoc,  vt 
(eruencur  indemncs;  fic  vt  fipcrdolum 
obligati  fuerunt,  obUgatione  foluantur 
sic\ib€rcntut  L^.pr.ij^-Ls.CodtcJctnutilfiu 
puldt.  Atque  omnc  quicquid  ex  eiufinodi 
obligationc  fccutura  eft  ,  rcfcindatur  ac 
rcftituatur  LyCod.dertfimd.vtndtt.  quod- 
quc  ius  remiflum  atque  pcrditum  cft,  re- 
ftiiuatur:quoddeniquedamni  dolonu- 
JJiterd  B.  lo  illatum  cft,  hoc  omnc  reiarciacur  L  f,  (. 
Qua:.  5 1.  i-ff  de  dolo. 

Andetftr  £tdatuchqca£tioetiamfilix,dolomar 
nRiodoL  lo  ad  fiiccefHoni  pacerna:  iurat6  rcnunci- 
filutdolo  andumindu£be:quin&cnormitcrLEfie, 
tnduiU  vt  ex  qua  enormi  Ixfione  dolus  przfuraa- 
ddrtnun  tiu:i.j6.ff.deverkol>lig4t. 
(iMdum  Etil  vcro  multi  contrarium  teneant, 
iurAthfiic  cxiftimantcs  huiufinodi  renunciationcm 
tefiioni  jar.itam  neq;  ob  dolum  veruii\,neque  ob 
fduern*}  ^lumpra:rumptumrercindipoiIe:prior 
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umcn  fcnttniu  in  Camera  Imperrali  re- 
ccpta  ac  prxiudiciis  confirmata  eft ,  tcfti- 
bus  obicruatoribus  Cameralibus  Gai- 
hoiScMynfingeroinlocisab  authore  d- 
tatis.  EtmxInquoqideiurcverior&m&- 
iiorefievidetur. 

Fundamencaaucem  huius  opinionis  i- 
ftaadducuncur.  i.  luramencum  non  de- 
bctcire  vinculum  iniquitatis  (Mpit.quar^- 
to. de turttur.  Cdp.  tnter c*terA.2.qudft. 4-.  Et 
tnbus  comitibus  fociatum  elle  debet  iu- 
ramcntura,veritatc,iudicio  &  iufticia  C4p. 
etfi  Chrifim.de  luretur. 

Atqui  iucata  huiufinodi  renunciatio, 
qiia:  dolo  fuerit  extorta,aut  in  qua  renun- 
ciaijs  filiacnormitcr  fit  LEla,eft  vmculum 
iniquitatis ,  ac  manifeftam  cominct  ini- 
quitaiem :  iufticix  quoque  contraria  eft. 
Proinde  cale  iuramentum  ne  iurc  quidc 
cajionico  icruandum  eft. 

1.  Qiun  ctiam  cnpit  quamuit.de pdR.m 
fixt.  quo  alias  dUTenticntcs  potifnmum 
nituntur  ,  exprcflc  coufirmat  hanc  no- 
fttam  lcntentum :  nam  ibi  iftud  demum 
luramcntum  feruandum  dicitur  ,  quod 
non  VI,  Hcc  dolo  malo  fucdc  excortum  m 
vcrbis :  Si  tamen  non  vt  nec  doloprdfittofir- 
»i4f«nj/«^w:promdeimprobat  iJlud  lu- 
ramentum,  quod  vi  aut  dolo  fticnt  ex- 
tortum. 

j.  Idemq;  confirmatur  t.  cum  contingdt. 
txtrJe luretur.  vbidicitui-  iur.imcturancc 
vi,iiecdolo  cxtortum  elle  leruandum. 

4.  Enn  AuthtnticA /ditanientd pubtrum. 
C.fiaduetfm  vendit.  dicitur  (acramenia  pu- 
berum ,  ipontc  fada  ,  mviolabilitcr  cflc 
cuftodienda.  Quibus  vctbis  lacis  Impc- 
catoc  Fndccicus  inmiit ,  quod  mramenu 
non  ipontc  fiidb,  fed  doio,  aut  vi  cxtorta, 
cuftodir  i  non  dcbcani. 

Ncc  refragantur  quicquam  tcxtus  in 
d.cdp.quatnuu  de pail.m fixt  capit.  Cum  con- 
tingat.  extr.  de  turemr.  Autbtnt.  Sucrdnunts 
puberam.  C.fi  aduerfim  PM</ir.quibus  rcnun- 
cincio  lurata  ieruan  iubctur. 

RcCtc  eniinaucor  uoft.rclpondet  iUos 
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de  ca  rcniinciarionc  eilc  inrclligcndos,  riturtamcnrcguhrircr.  <?.  Deniqucqiii.i 
qa:trpontchicrir  Sithi ,  ncc  vj,nccdolo  hoc  iplumnon  oblcurc  fignificarur  iii/. 
exrort.! vt ex  uiJuftione  eorum,luperius  is-ff.dt  doio,\bi  dicirur.cx  fuo  ciolo  conuc- 
fiidaicuidenter  liquet.  ucnicndum  clle  proximum  pubcitAti; 

Lit.C.&      Datur  hxc  .idtio  cti.im  aduerluspu-    maximc  filocuplctior  cx  hoc  factus  lit: 
pillos  (Sc  mniorcs  i^.  annis.  Et  quidem    AtparacuJaM.xx/mf  cftimpljcariua&in- 
aducrlus  hos  cx  proprio  dolo ,  ii  modo  c-    cialiiu ,  &  amplius  quippiam  includii , 
ins  fmt  xtacis  vt  dolum  commirtcre  pof-    quam  quod  orario  vcrbis  cxprimir. 
finr,  hoc  cft  fi  pubertati  finr  proximi  /.  Nec  obcft,quod  dicirur ,  pupillos  non 

ff.dtdolt. Nam anrequam  proximi pubcr-    obligari ,  nili  in quantum fadli fiicrintJo- 
tari  linr,non  inrelligunt  qihd  agant,adco-    cupletiorcs  d,Ls-  naro  hoc  dc  contiahen- 
que  animum  dccipicndi ,  qtn  tamen  .ad  o-    ribus  &  non  de  dcHnqucntibus  pupillis 
mncm  dolumexigirur§.;n)f4«</f»»  l.qnp-    accipicndum  cft  :  prxtetea  fic  cx  adda- 
bm  ex  {duf.  nufium.  non  h.ibcnt  §.  in    itis  tcxribus  &  rarionibus  inrelligen- 
Jumma.lnft.de obltgM^qMtcxdeliilondfc.        dum  cft  :  nifi  dolum  admi(erir  pupil- 
Erlanc  fi  locuplctior  ex  dolo  fuo  fa-    lus.    Er  (ancxquius  eft  ,  vr  pupillo  do- 
ikus fit pupillus ,  dubium  non  cftipfiim  lusnoccatproprius,quamvtobiiralii. 
tcncri ,  cidcmquc  impium  exrorqucri  iu-       Ex  alieno  cquidem  dolo  veluri  ex  dolo 
cru.ncquodicclcrc  quarfirum  cft  adc5-  rurorispuptllumnonteneriiquiflimum 
pcndium  lUius  ccdat  leg.  i6.  m  fineDigeft.    eft,quarcnus  fcilicctad  cum  nihil  cx  dolo 
quod  metus  (amf*.    Cum  nemini  fuum    ifto  pcrucncrit ;  id  quod  lurisconfiilius 
malcficuim  lucrofum  cllc  dc bear  Ln.ff.de    Vlpianus  in  L    Digeft,  de  dolt  malo ,  claris 
dolo.  arquc  pcrfpicuis  vcrbis  aircnr :  Sed  &ex 

Ciererum  fi  nullum  ex  dolo  fiio  fenfe-  dolo,\n(]\xici^s,rutorityftfa£li4t eft locuplettor* 
Qu>5i-  ritcommodum,fcdrem  potiusfuamdc-  putomeumdandamaiimem  ,ftcut  exfepttt 
An  pufil-  tcriorem  rcddiderit,  anne  &  tunc  cx  dolo  datttr. 

/<«fx</ff- fiiocoueniripofTit^dubitarifortailispof-         Proindc  fi  non  fitcxtutori*d6lo  (a- 
Itfuono  fcr  :  cum  placcar  pupillos  nonobligari,    dlusloaiplcrior.nonrciicrur:  curautcm  Qu.jj. 
faSuslt  nifiquarcnusIocupUtiores  funr  fa<3d/.  j.   iocupletior  fadhis  rencatur  ,  hck  tA- Anne pu- 
fupletitr,  ffdeauflontat.tKr.  rio  <8f  acquitas  naturahs ,  quae  non  paritur  ^'2«*  « 

foptdoti     Scdtamen  &  hoc  cafu  illos  cfficaciter    lucrari  aliquidexdamnoalicno/ff.  28.  de  dolojut 
dHioTU   obliganplacct :  qubdoluseft  dcliftnm:    dolo.  tutortsnt 
fiuenmf  At  in  dclidis  non  folet  minoribus  fubuc-       Nec  permitrit,  vtquod  turpiter  ac  fce-A^*''»- 
niri  if.^.2.& feq.ff.de  mmmb.  &mox  infra    lcre  quxfitum  eft  ad  compcndium  altcri'  cupletiar 
pluribtu  dtcetur.    z.  Quu  crranribus  mi-    ^vtmeKLiS.ff.quodmet.caufa.  tenea- 
nonbus,  non  ctiam  fallentibm?  publica  Scdquoddixipiipilium.cxdoIoturo-fW^ 
iura  fubuenire  dicunrur  /  2.  Cod fi mmorfe    ns  locuplcriorcm  aon  factum,  non  lene* 
mator.dtxerit.  j.  Quia  infirmitatem  ani-    ri,fallum  vidcrur. 
mi  malos  morcs  non  excufare ,  aiur,Imp.         Nam  primo  ei  rcpugnat  grauiUIm^ 
in  L I.  C.fi aiuerfdeltS.  4.  Quia in delidbs    l2i%.i. Digeft. de peculto.  vbi  Vlpi.inus  do- 
actate  neminem  excufare  apert^  lcribirur    cer,  pupillum ,  ctiam  loaiplcuorcm  non 
in  Lfin.C  etd.tit.  y.QuiamaliaafuppIer  q-    fa«ihim,cencri  cx  dolo  rurocis ,  his  vcrbis. 
tatcmLfin.C.fimtnor/emaierddxertt.ktm^'    sidolotutoritveicuratorit  furiofi  velprocm^. 
ion,ctiamfi  Izfus  fiierit ,  condicionem   f^umfit,  anpttpiUtu  veldominmvelfttrioftu 
fuain  ceddiicru  dctcriorcm ,  noa  fuccuc-    de  pecitUo  conuematur  videndum  ?  Et  putt 
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/*  roluendfi  tutor fit ,  puJlAre pupiUum  ex  dolo  commiferat ;  idquc  co ,  quia  iniquam  ^0-» 

euu :  maxnne fi  quid.id  eum  peruenit :  &  ttd  ret  proptcr  pcdonam  pupilli  dcteriorem 

Pompottm  iiiii.  n.  epifioUrutu firtbit.  idem  tn-  licn  conditionem  eiiis ,  qui  cum  pupiUo 

yimMmnlfmunitoftemiiuKJimk  contiarit  C^i-fdnmiur*  l^^fix^mk  rtmft 

1.  ldcmc[uc  c\  fcg.  I  Digefi.qudfidoexft-  mftfmtitr.. 
Ro  r«r.pcTiniciic  colliguiu- ;  dum  illic  hoc       Tcneturautcm  hoc  cafu  iis  conditio- 

modo  iciibit  Pomponius :  ob  dolum  ma-  nibus,quibus  &:  aiu hcredes  dolum  com-K 

lmihvdii^4mtmtrk  Jlrift§imtyfupiamit  mtnend^fildlicaex  dolodcfunaiali- 

f^fifinm  tmukmuniimt  i  fidim  fmo»  quidadeiimpenienaac  l^§ji.&fif,fit 

quanti  aHor  in  Citem  iuranerit:  Ettdonenil-  dolo. 

tMditdeUtfittmitutote^uftUmferudrepof'      Haccprarterca  ackiofamoiae(l,m^ni-' 

/r«Eccehicindifttn£beicribitarpupiUum.  amfllis  nTogans  quiea  condcmnm  fii6> 

cxdolotutonstcncrij  firematutorcfcr-  rint  i.i.ff.dedolol.t.f.dtSih^Mt.infmi4^ 

uarcpofllr,nuek>cuplccacusfiiecicezdo-'  Vcrum  hociradcmum  ,  C\  quis  hacadio- 

10)liucnon.  '    ,  .  nedamuatuserity<(0/f0»«ii«.  Njunlicxa- 

In  Ug.fnd.  Digefi.ie  ddmMfirttt.  tttt..  Uenodolo*  alieno  nominerfaecedicario 

pupUluscenecur  peticionehetedicacts  ec^  ncpe,tucori(^cocaracorio  damnatus  fu- 

iamdeco^quodpupiliiis a colpicucods.  enc,h.icadionenoiificinfiuBisii,^Aiiw 

poflidcre  dcfiit.  qmnot.mfamia, 

Scd  camcii  his  ccxdEnisnon  ob!b.nti-       I  iuicopumus  ipodus  vicandi  infami-  Literd^ 

bus » vecUEiBanm  cft»quod&  fuprapro»  amefl^ fiqnisflc  cmfis  fiunofis  pcr  pro- 

pc^dmtts*quodpc^usexdolocucoris  cuiMC)cemagir:neceiiim.iiocfafii|^ 

non  tencatur  fi  non  fiicrit  locuplcrior  F.i-  curaror  infamis  rcdditur ,  quia  non  uio, 

^us  pcr  tcxcum  apcrcum  m  /.  //. jf^  ded^  lcd  alieno  dolo  damiiacur :  non  ctiam  no- 

hmMti.  ^  Tacncpcincipalisiquoniamnoninipfuin, 

Non  ob{lanciI>us  tcxtibus  in  concra-  lcdinpcocuracoccmfenccnciaiectnr:  ac 

num  haclcnus  adducbis  :  tcAc  enim  ad  damnati  demuni  infimianoianCttf  il^A. 

eosIacobusCuiaciusrclpondcc:  omnes  £Jebii,quinot.uifitmia. 

eos  locos  ficaccipiendos  elfc ,  v  c  pupUlus        Cxccrum  quia  famoia  cft  adio  dari  Quar.  54 

teneacur  quidem  ex  dob  cutoris ,  quam-  non Iblcc ob medicamfimi»am,quac  Cor  AndOto  ' 

uis  non  facfhis  locuplcrior.lcd  ad  hoc  can-  liccc  duos  aurcos  non  exccdat  /f^.  9.m fi-  doU  dt  rt 

tum,vta(ftioncs fuas ilhsccdac>quascon>  nt &leg.io  Dtgefi.dtdoia.Ncc  cnim  vidcb.i-  mmtmj 

tracutorcm  lubct,  tui  .vquum  ^opccx  mimmam  fummam  detur.  CT 

Echancrciponfioncmmireamficmar  aliqnc  grauiiSmainfitfBi(rpatna,qnz  vi-  fmmtX^ 

cexrus  in  leg^.%.i.Digefi.dembutall.\n.  vcr-  cimofupplicio  compararipoieft  Lf,f[,it 

bis :  Sifiduendotutorfit,  exdoloemi  pupillum  m4num.vi*idiil.a{i\ci. 
teneri  fcripfit ^&fdne bdQenut  ttnetur  \ta-      Scd  luuc obllar, quod propcer  rcm  ck- 

&iMtmt  qmmt  tmur^tntertmMtt,  ftf-^  i^ipredidimiradio  fmti,  ncmpc  prp- 
jfir.    „    .                                 «.ptcran(ercmvclgaUinam$.irrm^4£mMHI  ■ 

Necrcfcrt,quodtcxtusaddu(fVigene-  InfiJerer.duuf  kcmquodadto vibono- 

ralcs  fint :  fiquidcm  in  lurc  pcrpccuo  lcx  rum  raptorum.  de  re  miuimacompctecc  ' 

ScncralisteftciAionemreapu,  cxccxtu  d lacur pr. Infi.it-vi bomntm rdpt.  Quas ta- 

iftinguehceacipeda]itctloqttent)e4f|.£  menathones  n^n  minus fiunofiis  ellea^ 

mtot».f.de  reg.iur.  quc  actionem  doI^€Qpfta^//f^ifcA«^flli: 

Poftremu  ccnetur  pupillus  hcrcdica-  nat.tiifimtd. 
no  nommc  fi  ci  heccs  cxcucru,qui dolu.      Promdc  iunctationciu  ncc  viuca  nce 

fitffioci^ 
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(ufficientem  efle  opmori  vcriim  idcirco 
exiftimonondanhanc  adioncm  dc  do- 
lo,quu  famola  cft  &:adum  iurc  auili  fiib. 
fiftcntcm  rclcinditi  adcoquc  duplex  quo- 
dammodo  odium  contincr,  vidc  qux  Ji\i 
fupra  tbefi  i.  Itt.B. 

Infaperquia  famofaeft  ha:ca<^liojnon 
extcnditur  vltri  metascontinui  biennii. 
Ita  hac  de  re  Conftantmus  in  l.finaL  Codit. 
<U  dol»  tnalo  :  Optmum  duxtinm  non  ex  eo 
die  ,  quo  fe  (\uuque  Admtjjitm  dalum  dtdtdffe 
lommemoTAUcrit ,  iicqueintrddnntvtiliitem' 
fu$,fed  potius  ex  eo  die,quo  adferitur  comniif 
fut  do  't4s,tntra  continuum  biennium  de  dolo  a- 
ilioiiemmoueTtyfiiiedbfuerit,fiuepr<tfiofuertt 
is,quidolumfepaf[umejfeconqueTitur.  Omnes 
igitUT  fcuiit  neqtie  incipietidd  pofi  biennium, 
ntqueunte  completum  bienntum  carptd  ,  pofi 
bientuum  vero finiendt  doli  aCitonu  efft  concef- 
fitmiuentum. 

Hac  conftitutione  Imperator  Con- 
ftantmus  prnno  cgnftituit  vtaclio  dolv 
nanvtohmextmguAn.ir  anno  vcili  ,  fcd 
intrabiennuim  continuum  moueri&in- 
ftitui polTit: :  dcindc  vt  inftituta  quoquc 
tcrminctur  ac  Hniatur  incra  bicnniuni 
continuum  .-  llc  vt  biennmm  iftud  noa 
moJo  wiftituend.u ,  (ed  fimend*  quoque 
adlioni  doU  lic  pr.L-Hnitum  ac  prxftitu- 
cum. 

Quod  procuf  duhi  o  idcirco  rccepcum 
fiiicacconfticutumquta  hxc  .idbo,vt  di- 
dlumcft,nonmodo  famola, /ed  iuris  ci- 
uilisetiam  relci(n)riaeft/ ^f.D/^e ff.de obli- 
£at.&  A^.  vt  ira  grAuitas  huuis  adtionis 
ius  iftud  h  Conftantino  cxtorlerit  Doneil. 
•  ij.r0m.4o. 

Non  obftat  igitur,qiicid  litis  contcfta- 
rione  a<5Honc5  tcmpor.ilcs  pcrpemcn- 
tur  Lvlt.itt fineDtgeil.de fiJeitut.t.ij^.dt Reg. 
lur.  Proindc  idcm quoquc  dicendum  vi- 
deaturdcactioncdoli ,  quodSc  ipfalitis 
contcftationc  pcrpctua  fiar,  necicmcl 
(dioata  biennio  extinguatuf. 

licipond.  Donclluseiumrefpondet, 
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arcgulamodocitata,quod  adiones  hcis 
conccft.icione  perpetucntur,cxcipi  acbo- 
nemdoli:  cxccptionis  vcroiftius,  ratio- 
ncm  cllccam.quam  modo  dixi  ,quod  fi- 
mofum  iit  iudiciumdoli  (imul  ctiam  rc- 
(cillorium  ,  adcoqucduplcxinlcodium 
contincat,  &  idco rcftringciidum  clll*  vi- 
Cumf\iit.{ap.odi4deReg.Iur. 

Non  aducrlatur  /  Codic.  dedofo,  \hi 
Gordianus  negat  in  .idtioncdc  dolo  com-  • 
putarijcatcmpora ,  quibusdeceptus  rci- 
publ.  caufaabfuir,  il-d  cxmde  incipere  illi 
tempus  cedcre.ex  quo  muneribus  publi- 
cis  hber.itus  facultatcm  agendi  ,  intra 
temporacarpicobiinerc» 

Rc/pond.  Donellus  rclpondcc  hanc 
/.^  cllc  abrogac.im  pcr  d.l.fin.  Sed  hoc 
abiurdum  cft,cum  </./.  p/a  non  ficvna  cx 
nouisconftiturionibus ,  adiurisveccris 
emcndationem  fpcdbnribus,(e  inprio-, 
n  quoqueCodice  cxritcric,vt  (atis  fupcr- 
queiiidicatinfcnptio</./.r//.  qualcs  cou- 
ftitutiones  corredoria:  noii-funt ,  vc  aUbi 
didlum  cft. 

Aliter  proinde  rcfpondet  idem  Do- 
ncllus,  ncmpc  ei.qui  rcipubl.  caufa  abfu- 
Jt ,  in  adione  de  dolononcomputariea 
tcmpor.x  cum  cftediu  :  promde  cth  ex 
Conllanriniconftirutione/n //./.  vlt.  ab-' 
fcnri  ccd.nnt  tcmpora,fummo  iure ,  polTe 
tamenin  intcgrum  rcftjrurioncm  impc- 
trarc ,  vcljbidiesamilTircftitnanturqui- 
bus  ncccflario  rcipubL  caufaabfiiit,exea 
P3nccdi<iri,qu.reftdeiis  caufis ,  ex  qui- 
bus  moiorcs  in  inrcgrum  rcftituuncur  L 
fedetfi.i.rlt.f.exqwbus  caufis  mMor.Sed  li^c 
rc(ponfio  crt  diuinatoria. 

Placet  Huberti  Giphanii  refponfio, 
qui ait  d.l.vlt.Codic.dedo!o  conrincrc regu- 
lam :  (cd  L  j.  eod.  continerecxccprionem.' 
Etrcgulariccr  quidcm  adlioncmdoliad- 
uerfus  ignorantem  dolo  fc  circunnien- 
tum,airrcrc  ftatim  a  tempore  doli  admi(^ 
fi:  (edaducrfiisab(cntem  reipubl.  ciufa: 
non  ccderc  a  tcmporc  admilli  doli ,  lcd 
Iiiii  3  abco' 
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abcotcmpore,quo  Reipubl.  caufa  abcflc 
deficric  Rauoncm  cxccprionis  conli- 
Aerein6ooceeiu<  >  c^uioperamboiiaiii 
muacus  ell:  K.cipubl 

Non  obftac  inCupcrlex  itaque  i8.  Dt- 
^tSl.  de  dolo ,  vbidicirur.miploqui  dolo 
comnuicricpcrpctuo  dandam  eueadio- 
nenu 

Rcfpond.  Namloquinirifta  Lit.  ex- 

pretU;  dc  adione  in  fiidkum,  quxintra  tri- 
c-llr.uim  aiinum  potcft  intentari,  quoni- 
ainfa.ino(anonel\,  vcactiodoli.  Sichar- 
Echanceflepcrpc- 
cuamzquicasruadet,quianullo  ccmpore 
lucrum  ex  delid^o  aim  alterius  damno 
ipcrandumeD^i^/^.$.jSflL  D^^.  ^itd  mt. 

NonicfiQitpiCBteKca»  cpiod  CKccpcio 
^li  ficpccpeott  il/NMi^§.ilr.JCdlr«M9r. 

Refpond.  Nam  diuet(a  eft  ratio  a£Ho- 
nis  &  cxccpcionis  doli :  quia  excepuo  do- 
Unoninfimat»vtaiftiodoli><|iioaumci^ 
cepcionc  oppofitatnoadamnanu  a&or, 
(edabfoluiturreus:  nemo  autem  ex  do- 
lo  inlamiseft,ninde  doto  damnatus  /tf. 
prim.Digeft.de  bitj  quinot.  'mfimu  Deiaie 
quia  exccpdo  rem  cuet\ir&  ideo>VCadio 
tei  pcrfecutoriadutarc in  perpecuum  de- 
bec  L  6.  Codu.  dt  exoft.  pcrpccuicas  au- 
temhzcaontcem,  vrinadtionibus  Lde 
fofet.&ttnf^eA  criginta  annisconda- 
ditur :  illis  cnim  ob  negligcnti.im  cef- 
(antium  iarariupcrfcqui,taiKo  tciuporc 
prxlcribitur,  iiquidcmagipollint  Lvmc. 
$.i.GMfiftdir«mik«i«9r.  Atexceptio- 
oe  non  ^rinde,  vt  a«5lor  adione ,  rcas  ar- 
bitratu  luo  porcft  vti,cm-n  illi  fcmper  cx- 
pccbndus  (ic  aCtoc ,  cuins  adtioncmeit- 
cepciane  p^aidiidat. 
/  NolUiginirjcumpoffit  impotaciei 

Hegjbgencia ,  quippequi  excipcre  non  va- 
leaCtmTi  agacur.  Merito  iiuila  quoquc 
cuzciceipndaipdo  ilf  k^.  4,  Cedu.  de 
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exeepL  C\c  pulclice  Wdcnbedtts  mfm^. 

tuLdedolonS. 

Poftrcmo  nihil  dctrahit  fcntcmis 
propontz  Ljhi.C9£e,ditmp§r,  mmi^* 
reftit.  vbi  omnibusingencieininccgram 

rcfticutionibus ,  mm  pctcndis ,  tum  fini-  * 
endis  concmuum  quadriennium  prxfi- 
nici  qu£texcumgencralicccloquatar,6c 
notiafitacqiiecorredoria,vidcrardioeiK 
dum^e.im  quoque  ad  aftionem  doU  pot- " 
ri[;cndam,  .Srabrct^arc  d.LftH.Cedic.ded§- 
le.  Sicucathoiu  quoque  doli  mouends- 
ac  liniendc  prxfigatuc  quadricniiiiiia 
conrinuum.  ^**-»*^ 

Re(pond.  Etenim  leges  nouac  cottfri 
6coxv£  nou  trahuntur  ad  iura  exorbiran- 
cia  &  (Ingularia,  cuiufmodihoc  eftde  a- 
dioncd^;  Iicccnimexpceilam  5c  ^7 
cificam  tequirunt  emencbrioncm.  nfO^' 
inde  ecfi  prxdidia  lcx  luftirHani.qaa?  mul- 
co  ccm^orepoiliecuu  cft ,  in  roaiocum 
refticimoniwM  qaadneniiiam  conrimi* 
omconAituic»  necvllasexdpic  \  camen 
nihil  amptias  ,  quam  generalis  conftitu- 
tioeil  ,  cuiufincdiconftitutiones  nun- 
quamdecog^tiis  ,  quamuisprufiibus, 
qoibasdiiieriimiiiiSGonftiaiicnrdcipc*  . 
devnaaliqua  duf<lem  gcncris  ;  id  cnim 
eft,quod  regula  iuris  traditur  ,  in  toto  iu- 
rc  gcncri  per  ipcdcm  dcrogari  ,  &i]iud 
poaflknamliaDeri ,  quod  ad  ^cdda  di- 
redhim  eft  Ug.  in  toto  Digeft.  diWtglmJidf 
de  quod  d.  Lfin.  Cwiic.  de  temper.  m  ineegr. 
loquarardc  remedio  refticurionis  in  uy. 
ccgrum ,  k  quoadionemdolicflcdiacrt 
fam  fupra  oftcnfum  fuit:  neccnimdca- 
dudolomalo  gefto  refcmdo  ,  rcddere 
doto  excoica  leftiiucnda  competit :  A- 
dcoque  iion  dft  refaftbrium  led  reicinr 
densjccmcdiam. 

InbcoKqooqueqnidolamfedc,  icm  jj^^ 

dolo  cxtortam  rcftirucre ,  &  Cx  iuQus  non 
rcftiraerit,condemn.uur ,  quantiinUtem 
exa/Scftioac  Muatum  tucau   £ft  enim 
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hxc  adho  arbitrana  i.  ftMtrea  Ififiit.  de 
aHian.    In  arbitrarus  vcro  iudicus  in  U- 
temmrari  tcftaturexprcfle  Vlpunus  m  L 
46.  verftcuL  Htcfenttntu  Digtfi.de  Reim- 
ditdt.  hxc  fcntcntia  ( quod  rcs  xftimetur 
cx  afFe6kione  mceiurando  aifloris  )  cftc 
^cncralcm  &  adomnia,  liue  interdidh, 
QE-^ liue  m  rem.fmc  m  pcrfonam  fmt.ex  qui- 
An  in  d-  jjus  arbitratu  iudkis  quid  reftituitur  ,  lo- 
ffw«/i»-cumhabct ,  Atquehocquidemextra  o- 
b&quod  mnem  dubitarionis  aleam  pofitum  clFe 
wef.MJf/Tvidetur;  de  eo  autem  maximaluboritur 
ptfit  tn  dubiutio.an  etiam  in  a£lionc ,  quod  mc- 
Itttmiu-  tuscau&&  madionc  doU ,  quas  &  ipfas 
rmt?     arbitrarus  eirc  conftat  ,  in  Utcm  iurari 
polTit     Antonius  Fabcr.&qui  cumex 
Neotericisfequuntur,  contcndunt  ina- 
^onibus  hifce  in  Utcm  mran  non  poC- 
fc. 

1.  Quia  fi  de  co ,  quod  mctus  cau(a 
gcftum  cft ,  ag.itur ,  tum  pojnaquadrupU 
ediftoipfoprartoris  fitconftituu  aducr- 
fus  conruniaccm  pofleirorem  rcni  do- 
mino  reftitucre  nolentcm  /.  14.  f 
Digtft.  quodmtt.cduf  Nufpiam  vcro  pcr- 
mittatur  rem  iureiurando  adloris  xfti- 
marcprjctcrquam  tn  Itg.  it.  Digtfi.  de  dt- 
h  muh.  qua;  a  Tnbaniano  focdc  fiicrit 
corrupta  :  Sin  vcro  agatur  de  dolo  a- 
ftionc  doU  ,  tum  condcmnctur  reus, 
quanti  rcs  cft,  hoc  eftquanri  rcucra  in- 
tcrcftaaorisi/./8.  Id  a.quodintercftdi- 
«erfum  c  ft  ab  co.quanri  in  Utcm  iuratuin 
c^ifi^ffdeiudtc. 

X.  Quod  Marcianus  in  Itg.  j.  print. 
Digefi.de  tn  Itt.  iur.  ftuftra  aUas  lcripfilfct  i 
in  a^ionibus  arbitrariis  in  rcm  iurariin 
Utcm  i  fi  in  a^onibus  arbitrariispcrfo- 
nalibus  idem  obcineccc. 

'  J*    QS-*     '^^'5  demum  a^lionibus 

in  Uccm  lucacur  ,  quibus  dominus  rem 
fuan^repccic ,  d.  L I.  DtgeH.  dein  lit.  ittr.  leg. 
f.  Dtgest.  rer.  Mmot.  per  adtioncm  a.  doU 
^ai^oncmqiiod  mccus  caula  domious 
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non  repccic  rcm  fuam  ,  quiarraditio& 
vendmopcr  mctumaut  dolum  cxrorta, 
transfcrt  doLnmium  leg. Codic.  de rtftini. 
vtndit.  t  p.  ^.Iicet  &  %.  ToLcntt.  Digtji.  quod 
mtt.  (au/a. 

4.  Quiain  his  adlionibus  dcficitra- 
tio  8c  fundamcntum  iurisiurandi  in  U- 
tcm  affcdbonis  ,  quodeft  ,  ne  dominus 
rem  fiiam  inuitus  cogatur  fuo  prccio 
vcndcrc  d.  Itg.  S.  &d.  Itg.  f.  Digtlf.  rtrum 
amot. 

Scd  his  Anton.  Fabri  argumcnris  mi- 
nime  motus  ,  omnmo  ftatuenduinccn- 
fco,in  adbione  quoque  doU  &  mctus  in  U- 
tem  mtati. 

1.  Quia  ind  leg.  St.DigeR.dtR  vindi- 
cat.  generaUterdertnuur,inomnibus  a- 
^ombus  ,  fiuc  in  rcm  linti  fiuc  in  pcrfb- 
nam,quibusarbitratuiudicis,  qui  relri- 
cuicur,  in  Ucem  iuraru 

1.  Confirmat  hanc  ctiam  fentcnti- 
am/r^.ij.  Digefi.  de  dolomdlo  ,  ibiPaulus: 
Arbitno  ludicu  in  hjc  quoque  ailiont  refiitu- 
tt9i0mprebenditur  \  &nifi  fiatrefiitutio,  fe- 
quuur  condemnatio  quantt  ea  rts  efi  ;  tdeo 
dutem  &  hic,  &  tn  metut  cauf*  dBiotu  quan- 
tttdsnonddifcitur  ,  vt  fofiit  ftr  contumdci- 
dm  fudin  tdtttt  rem  condemruari ,  qudnti  d- 
3or  m  Ittem  turduertt  i  quam  legcm  fru- 
ftra.tanquam  abfiirdum  rciicir  Antoni- 
usFabcrex  ea  rarioncquod  inprincipio 
illius  leg.iS.  dicatur,nullamccrtamquan- 
ticatcm  adioncquod  metus  caufa  com- 
prchcnfam  clle  i  cum  camcn  quancicas 
p<Enz,quadruplumfciIicec  ,  manifcfte 
meric  edido  dcfiniu  leg.  14-.  Digeji.  qutd 
met.cditf 

Namquancius,quamncgac  Paulus  ft 
d.LiS.  edidofuiiredcfinicam  ,  non  cft 
quanricas  poenx  ;  fed  quantius  fim- 
pU  ,  cuius  quadruplum  ,  poenaeloco, 
cdifturo  prxtoris  tubec  prxftari  iUi, 
jjui  mecum  eft  paifus.    Simplum  vcro 
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iftud  idcirco  inccrtum  cft  ,  quia  cft  id, 
quod  incercft  ,  cuius  a-ftimacio  mccrca 
cft. 

Nec  quicquam  mouetit  Atitonii  Fa- 
briargumenta:  noniane  primum  ,  quia 
ecli  edi6lo  prxtoris  pcrna  a^onis,  quod 
mecus  caulafic  quadruplum :  tamcn  iftud 
quadruplura  eft  Hrapli  iftius  quadru- 
plum  ,  quod  iurcturaiido  adcrisdeBni-' 
cumeft:  priusautcmftmplum  defiiuen- 
dum  eft  >  quam  quadruplum  dmpli  iftius 
confticuacur:  AcHmplumhocquoniam 
incertum  eft,  neccdi<i^opractonsdctcr- 
minacum,definitur  ac  detenninatur  iiire- 
iurandoa6boris,vcPaulusoftcndic  in  iLL 
iS.  Nec  obftacquoddicicur  quadruplari 
id  quanci  xest^  d.  Ug.  /4*  7 .  Digeft.  quod 
m€t.uuf.  Idenimex<£^j.  i8.Dtgen.de do!o. 
itcomnino  accipiendum  cft  i  quanti  res 
cftcxiureiurandoadlorisi  ieuquantires 
eft  ex  iureiurando  adloris  xftinuta.  Nec 
ecbmimpedic,quodomne,  quodadtio- 
ncquod  tnccuscaufarcfticuicur ,  quadu- 
plecur  d.ltg.14.  ^.1.  Acquc  fic  cciam  fru- 
^s,qui  caracn,cum  pecanrurlblum  tan- 
qnamdcbiri,nonctiaiTitanquam  noftri, 
non  ;rftimentur  pcr  iusiurandum  in  ii- 
tcm. 

Nam  omnc  quodrcftituicur,idqua- 
druplccur,  adcoquc  fru€his  eriam,{cdcx- 
inde  non  lequitur,quod  id,quod  quadru- 

f)Iacur ,  paritcr  criam  per  iufiurandum  in 
itcm  a:ftimctur.    Quadruplacur  rcs  i- 
p(arcftitucnda  ,  prius  iurciurando  in  li- 
rcm  xftimata:  quadruplancurfru6h]S,fcd 
xftiiTiari  ofiicio  iudicis.  Sic  igicur ,  quoad 
adkioncm  quod  meruscaura,fc(cresha- 
bec  j  is  qui  rcm  mctu  extortam  detinec, 
iubctur  primo  ilbm  priori  fiio  doraino 
rcftituerc  :  fi  rcfticuic ,  bene  (efc  res  ha- 
bec :  fin  minus,  permicricur  a^ori  aduer- 
fiis  ipfum  iureiurando  rcm  fiiarH  iftima- 
.  re  ,  cuius  rei  fic  xftimatx  quadruplutn 
poftpracftare  compellatur  ,  qui  arbitrio 
iudici!=nonparuic.  • 
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Qvuniuis  non  ignorem  Hugoneni 
Doncllum  ij.  lomm.  j8.  diftingucre  ,  vc 
inrra  annum  quadruplctur  iimplum, 
quanri  rcs  cft,qui  rcftttui  debct,  hoc  eft, 
quanti  vcrc  cft,&  quanti  intereft  a<ftori> 
mctin-nnonpati :  at  cumpoft  annum  ad, 
fimplum  ventutn  cft,  m  quo  idagitur ,  vt 
quodpcriTierum  ainiiruiu  eft  ,  rcfticua- 
cur,  nifiidarbicrio  iudicis  refticuicur, (c- 
quatur  quidcm  condcmnatio  quanci  ca 
res  cft;  fed  quanti  ca  eft  iureiurando  aClo- 
risxfttmata  :  atquc  ficaccipic  L\t.  f.de 
dolo. 

Qu/e  camen  diftin<Stio  proptcrca  non 
videturadmittenda,quod  textus  d.Ieg..iS. 
gcncralislic&  indiftmcU'  velit  fimplura 
airftimari  arbitrio  adloris  per  iusiuran- 
dum  in  htem  :  nec  criam  vllus  textus  ex- 
tct,qui  hanc  Donclli  diftindlionem  con- 
firmct.  Quibus  &  iilud  acccdic  y  quoil 
qui*  ratio  fuadet  rcm  ,  quar  non  reflfitui- 
cureicuieratmctucxtoru ,  poftannum 
iurciurando  in  litem  xftimari  ,  eadem 
quoqueidcm  fieci  intra  annum  omnino 
compelbt. 

Qupd  porro  Anconius  Fabcr  aic  adHo- 
nero  doli  lalcem  dceo  competcrc.quan- 
ri  rcsvcreeftj  (cu  quanti  rcucra  intcreft 
adloris  ,  id  aperte  a  Paulo  ncgatur  ;  8c 
quod  ille  m frmc.  d.  leg.  iS.  dicit,fi  res  noti 
reftituaturcondemnari  rcum  quanti  rcs 
cft,id,ipfi)met  Paulo  intcrprcte  /«  wr/?fKi 
ftatim  fubic<^lo  fic  accipicndum  cft  ,  vti 
fupra  illud  intelligendum  dixi  ,  ncmpe 
quanti  res  cft  cx  lureiurando  in  litem  a- 
<5koris,leu  quanti  rcs  iureiurando  adloris 
arftimatacft.  Poftrcmoetfiedi<aodedo- 
Io&edi(5lo ,  quod  mctuscaufanildcln- 
reiurando  in  Htcm  repcnatur  cautum :  id 
camen  cx  lcntentia  edidi  adiiiitrendura 
c(Ie,interprescftiplePaulus  ind,  leg:  if. 
qui ,  vtinlcriprio  cius  legisarguic  j  edi- 
dum  de  dolo  5c  mecu  inccrprerarus  cft 
lib.  II.  qucm  adcdi<ilum  perpetuumfcrij- 

Non 
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Non  adaerlarur  feiirentijc  noftrat  fc- 
cundum  Antonii  Fabri  argtiJTicntum » 
quoniam  m  dJtg.  qMtnt.  Dig«ft,  tktnia.  iur. 
kiiisconluhus  Marcianus  reliquas  in 
pcrlonamatbones  itroilcs  iftis>  quas  ibi- 
dcm  ceoeniuic,  n>mmiccxcludcrc  volmt: 
alioquin  fi  hoc  ipli  propoficum  fuillct, 
nccm  adionc  renmi  amorarmn  qua:  S: 
ipla  inpcrlcnameft ,  iurarcturmlttcm, 
contraqi2amdidcuiM/r^.8.  &f.  Digtft. 
rer.  tanot. 

Nec  etiam  in  Fnuiana  &  Caluifiana, 
quar  &  ipfx  \\\  perlbnam  fn\\x.yleg,ftim.  §. 
hti  a3io.  Digeft.  ft  qutd  tn  fraud.  patront : 
ncc  tamen  boaa:  fidci  fuut  §.  28.  L  de  a(t. 
inliccm  iuraripollet.cum  tamcn  contra- 
rium  allerat  lurisconlultiis  in  l.  Ttnetur.ff. 
i.tit.  Quaproptcr  a  fimilibus  criamhic 
proccdcndum  cftadfimilia,&  vbieadcm 
ratioeft,  ibi  iusidcm  conftitucnJum  eft 
leg.  duodecim.  cutn  fequentt.  Digeft.  de  le- 
gibiu, 

Non  obftat  tcrtium  argumcmum : 
nam  cdi  alienatio  ^dolo  aut  vi  extoru,do- 
miniumcransferatftridoiiux  :  humani- 
latc  lamen  6c  xquitatc  inlpecb,qux  ius- 
iurandum  in  htcm  {'uftinec  leg.  ohau.  Di- 
geft.  hoctituL  &leg.  9.  Digeft.  rer.  amot.  fc- 
cuseft,  maxime  cura  rcftitutionis  inin- 
tcgrii  bcneficmm.quodad  infirmandam 
ahenationem  iftam  compctic ,  (cmper  in 
parato  habcai  larfus,&  ideo  rationcm  iu- 
risiurandi  in  litcm  in  hifcc  adbonibus  de- 
ficere,diccndum  noncft;atque  hancfo- 
iutionem  menm  egregic  confirmat  ex- 
'cmplum  adhonis  Fauiana;  &  Caluifianas, 
tjuas  &  iplas  adhoncs  competerc  de  rc- 
fcus  ahenatis  in  fraudcm  creditorum,  aut 
pacronorum,  quas  resaUenario  in  accipi- 
cnccs  trahftulericexpeditnm  eft.  Et  ca- 
aicn  in  iliis  a(ilionibus,non  obftance  alic- 
«acioneifta  ,  inlitem  iurariliquidocon- 
Aacex  Ug.  T(mff*r.Digeft.  dfhif^qtuttnftaud. 
fdtrcni. 
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Acque  ica  quoquc  quaeco  &  poftccracM 
.argumcnto  facisficri  puco. 

RhSOLVTlO  TUESIS 
Septttnt. 

I  ERTIA  caufa,  cxquadatiu-in  intc-  Lit.A. 

^  grum  rclhtucio,<Si  .Ttas  minorcnms. 
Mmoribns  cnimij.  annispr.ccormin- 
tcgrum  rcfticucioncra  pollicccur ,  fi  iudi- 
cii  irabccillirate  lapfi  prohibcntur.  Mi- 
noribusjinquam,  25.  annis  ,  adeovtex- 
trcmus  dics2j.  &horacius  vlrimaamo- 
menco  in  momcucumcomputeturacre- 
ftiturioni  locum  faciar. 

Quamuiscnim  alias  diesannivltimi 
polhcmus  cccptus  procomplcto  habca- 
cur  /.  onati.  Digtft.  de  muneriLut  &  honorihm 
leg.  7^.§.  Fabtui.Dij^eft.adSC.  Tjebell.  Hoc 
tamen  in  loco res  lecus  rcfe  habcc  leg.  tert. 
§.  mmerem  tert.  Digeft.  de  minortb.  L  fin.Cod. 
.  de  teniforib.  in  tntegtum.  Et  nrtio  nacc  cft, 
qiiod  m  cdido  pr.rtoris  non  Irmpliciter 
dicatur,quodcum  minorc  2y.  armis  gc- 
ftnmeft:  (ed  quod  cumminore  zj.  an- 
nisNATVgcftnmeft  :  hocautcm  vcr- 
bum  natm  ,  fiuc  nattuitas  fisnificat  mo- 
mcntum  nafccndi :  acccdic  enam  fauot 
mmoris.qui  fiiadct  cxtcndi  porius,quam 
reftringi  rcmpora  minorcnnitatis  pro- 
prerbenchaum  reftirmtoms,quodxtad 
hutctnbutum  cft.  Scd dc hac  quaKlio- 
ncvidcqua^didaluntfiipra^ur.i;  thcf  \ 
i.Ut.E.  Myi^M.  vbiquoquc  notaiumiu- 
rc  Saxonico  ztaccm  minorcnnem  fimri 
&cerminariaiiuo  vigefimoprimo  com- 
pleco. 

Sic  autcmprxtor  minoribus  facilita-  ^ 
tcinconlultaxtaris  laplis  ac  ciratmucn- 
tis  (iiccurrit ,  vt  eos  mco  ofHcio  in  prifti- 
num  ftatum  reponat  :  fcKndum etenim  "f-^* 
eft  prxtorem  ,  lcu  magiftratum  non  con- 
rucuille  dc  caufis  ordinaric  cognofccrc, 
Kkkkk  fed 
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fed  iudiccm  dare  qui  cognofcu  :  quini-  tur  fcribit  Marcellus  lurisconfulcus  m  L 

mo  ncqunlcrtv  poiuirte  Itg.ftiand.  Co-  43-  Digtft.dt  minorik  Di^fdte,  inquienSr 

di(.  dt  ptdant u  ludic.  Scd  foiituni  fuilll-  li-  tws ,  quift mmntm 4mm  viffnti  ^utmjiu  dt- 

tigantibus  conftHuete  ludicem  qiu  co-  eir,iduj4  tognttafrobAndHmt^quuperMm 

giiorctrct&iudicarct.    Exccptis  puds  frobationtm      mttgrum  rtftitutttni  tiuf- 

quibofdani  caulis ,  maxnnc  arduis ,  dc  dm  ddoitfitfUit  &  dltii  cdufis  prdiudu^ 

quibusprartor  ipfe  cognofccbat,nec  iudi-  tttr. 

cem  darc  lolcbat :  hmc  animaduerterc  A  qao  autcm  probari  debeat  ztas, 

licet ,  pratores  in  fuis  edi«ibs  plcrumque  non  xque  conftarc  video :  vcrior  ramcn,  f^- 

Do\\xccn,fiiudutmd4tmkm.  Raro ftm-  arqnior&mclroreftfcntcntiaeonnn.qui 

audturum  vtl  dtumddutrfurum.    Ex  ha-  probationemartatiseiincumbcre  Mm\t,temmt- 

rum  tanien  cau(arum  ,  iu  qnibus  ma^-  qui  in  cafcfc  fundai  &  proptec  illam  cefti-  rtnnam 

ftratusipfeiudicai&cogniiioncmfulci-  tuipoftulat.  ^^I^T! 

pit ,  numero  cft  quoquc  rcftituiio  in  in-  i.  Primo  fiicit  pr o  hac  (cntcntiacom-  dtbeMf 

legrum  minocum  ,  dequaiupcacfcntia-  munisregulaiorjs,quodadori,itemquc 

rumquxftjo&  feunonobis  ctt:  inhac  ei.quidicit&afSrmnt  onjsproboftionis 

fiquidem  prxtoc  fe  animaducrfurum  incMmh^i  f.  Aclor.Codic.  dt  pTobdt.  feg.  2, 

poUicctuc  leg.prtm.  Digtft.  de  mmoribui.  Digeft.tod.  tu.  InpFoponcoautcmminor, 

cuius  hxc  {iint  vccba :  Pidtor  tdictt ,  ijuod  rclhtui  cupiens,eft  aiflor,  lcc^irc  in  .-ctatc 

fum  nanort  qudm  viginti  qumqut  annu  na-  fundat  minorcmque  fcfe  ellc  aftirmatr 

tu gtftum ejfe  dtcetur,  vti  qiuqut  res  trirdr  ptoinde  xtatis  minorcnnis probatio  ipff 

nmdduerte.  mreincumbit. 

Ac  practoriz  cognitionis  cxpcellafic  1.  Confirmatinfupcrhancfentcnti- 

mcnuo  itt  leg.  ij.    Interdum  Digtft.  detai-  am  /  Cum  rtp.  Ce£c.  de proUt.  vbi  Impcr. 

noribuu  cttm  tt  mmortm  quinqut  &  viginnanne  tjfe 

lit.D,         Nondiftinguit  ptactorfintncpatres-  proponoi  »  Mdire  prdfidcm  proumcu  debet, 

^im.an  filufam.  Mafculi  an  fccmm* :  o-  &  de  ed  dtdtt  prgbdre.    Emn  itaquc  qur 

ninibus  hquidem  luccurrii  m  odo  mino-  minorcm  xtatem  allcgat,prohare  cam  o- 

rcs  flnt  &  ludiaifaaliutc  ac  unbcailit|tc  porta. 

lapfj'  j.  rdcmquerelucctquoqucrxii^^. 

Cxtcrum  qui  cx  capttc  minorcnnis  Codic.  dereftttut.  in  vcrbis  :  Si  nimo.  tm  tt 

zutis  reftitutionem  in  intcgtum  pctit,is  qumqut  &  vigintidnait  fiitjje,  cum  tontrdhe-^ 

probarc  tcnctur  ,  feadhuc  minorcm  2j.  tes.oftenderie. 

anm»  ,  ludiai  imbccillKatc  lapfuwi  ^    Infuper  probat  id  ipfum  vulgari». 

^  Dd.  theorica ,  quod  is ,  qui  cercum  tcin- 

i€catis  minorcnnis  probarioncm  dif-  pusadducit ,  ilJud  probaic  dcbcac  LEMHt 

ficihmam  ciTc,fcribit  po  ft  Barrohim  01  /.  dQuni.prini.  DigtfL  de  negot.  geft.  l.  Eum.  $. 

dt dtdtt,numtrofeptm:0.  Digtfi.de  minoribm.  publuMnd fJepubfu.mranaQ.l.MdtremC.' 

Pan/iura  lonfil  10.  numer.  si'  lacobus  deproldt. 

Menochms  Itb.  i.  drLitr.  iitdic.  qudftm.  ^    Priterca,quideducit  aliquodin- 

eafu  116.  Cum dam  &  in  occulto  parcrc  ccrtum,probare dcbct  L Jpddonumi.foluu 

Iblcajit  muliercs.teftc  codcm  Menochio  tus  Digeft. deexcufat.tutor.  Atqui  artas  cft 

kb.i.prdfumpt.st.  nicenum,cum  quoridie  hjgiat  ,quo«- 

Hanc  vcro  ztatem  necetlario  proban-  tidic  mucetur  L prt/enebdtur.  Digtik  deuor 

4amclle,  pc4t{qium.xciU(uuo  couccda-  dn,  PcoindcxtasmiuocuHUi  pcobanda 
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cftabeo,qui  (einincegrum  obeam  zca- 
tcm  rcdicui  poftulac. 

<?.  Dcni<^uc  pro  adu ,  qui  habcc  de- 
bica  fo  nnam,lemper  prxlumicuc  d.  Ldb  ed 
pMrte.ff.iepTobdt.  quiigkur  vulcimpucare 
a^um  ,  dicicar  habecc  przrumpnonem 
concra  le ,  &  obid  grauatur  onccc  proba- 
tionis.iuxca  Lgenerdbter  ^.fi  prtttum  m  fi- 
nt.ff.de  fidtU9mm.Ubert. 
-Quocirca  minor,  pcr  in  incegcum  refti- 
tutionem  impugnacurus  contra6b.im,auc 
•liqucm  atium  adum  a  (c  geftum.proba- 
re  ccnerur  icatcm  minorennem. 

Et  h.TC  ppiiiio  communis  eft,teftcMe- 
noch.  dt  prdjnmpt.  hb.  i.frdf.  so.  eamciue 
prziHdiciis  confirmarunc  Bononienles, 
candcmque  comprobant  Donellus  ,  & 
Oilckenius  ad  L  ^.Codic.  deprobdt.  Moio- 
chius  d.  Iko. 

Non  obllatprimofauor  «tatis  minor- 
cnnis,  cui  tnbuitur  reftitut:o  ,  qu  quc 
iuadcre  videtur  ,  vc  is  qui  vulc  refticui 
pcobandi  oncre  lubleuecur  &cxonerc- 
uir. 

Rcfjjond.  Quoniam  haclcnus  bcne- 
£ciacribui  {blcnc,neahis  Hacmitiria/rf^.^. 
Codu.de tmdttcipdt.ltb.  Ac  non  carccrcc 
paruainiuria,  ii  is,  qui  dicic.  reiiciac  onus 
probaudi  in  aduerlarium  /.  A^or.  Codic.  de 
frobdt. 

Sic  etiam  nonobftac  /  4-  CtdicJtreftit. 
in  megrum.  vbi  cradicuc  cx  iure  cerco, 
cum  qui  pccicicin  intcgrumrcfticui.ad- 
ucrlus  id.quod  minor gcllic,  non  habcre 
iieceire  probare>fe  minorem  clle  cum  pe- 
tit  reftitutionem  ,  (ed  latiscnc.  H  pro- 
bec ,  fc  cunc  miiiocem  Riiile  cura  concra- 
hebatur. 

^     Relpond.  Nam.vc  (upra  hanc  confti- 
'  tucioncmmduximus,  probarpociusno- 
*  llram  lcnccnciam  ,  quod  (cihccc  rcfticui 
ypoftulans  probare  xcacem  debcac ,  hoc 
igicuc  (alccm  vulchxc  /.4.  quodqui  refti- 
tutaoneni  pecic,non  ccneacur  probare,  fe 
minoremcfte  ,  nunccumrefticui  poftu- 
lac,  (edie  fuille  iniBorcro  cum  coBcraxh, 
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idqueideo  ,  quia  non  ncccirchabecain- 
phusincendcre,  quam  fefuillc  remporc 
concra^us  minorem. 

Et  bcc iu cum  de in  integnim  reftiru- 
cioneexcapicearcacts  minorennis  concc- 
dendaquiricur.  Ahisveroinadibus,  in 
quihus  .rcas  allcgacur,a  quo  icaris  proba. 
ciohen  debeacper  dirtindioncm  exph- 
cancMenochius(/.^r</iwiyr.;<».&:  GUcke- 
nmsad^i/p.vbivide.  • 

Acquomodopcobandafic  jctas  porro  jjf^f 
qaa!rirur?Etquiaprobarioip/!us,vcpri-  tj". 
usdiaum.pcrquamdirticihs  eft.idcirco  Q^nio- 
adeam  probandam  admicruncur  proba-  ^  fif 
cionesaliasimpotences  Menoch.  dd.  ioe  prtbandd 

Hinc  Aucor  noftcr  ftatuic  in  arcace  mi- 
norenmprobandalUri  allerrioni  paren- 
tum.  Ecica  quoque  Menoch.  d.  ufit  iit. 
Mauritius  de  a$  m'egr.  reftitut.  cdpit.  /17. 
Bartol.ad  /  tttam  Digeil  de  probdtion.  Id- 
queftabihriopinantur/.  xS.Digeil.  de  prt» 
i4f.vbiTercnnusClemens  ;  etum  ma- 
tris,  mquic ,  profeflio  fihorum  rccipitur: 
fcd  &  aui  recipienda  eft. 

EcMii  /.  Codu.fi  mmor  fe  vmor.  dix.  Iti- 
demcahs  profellioparenrum  de  hbero- 
rum  artace  pro  iufta  ac  legitima  probatio- 
ne  admitcicur. 

Carcerum  quo  minus  huic  (encenriae 
Aucoris  fubfcribam  ,  facic  quodnullain 
caufa  probario  fulpc<£b  admicci  dcbeac: 
acqui  parenrum  ceiiimonium  in  caula  H- 
berorumcft  fu/pedum  %.  9.  &fiq.  I.de  tt- 
yJrfiw.propceraftedUoncm.qua  libcrosfu- 
os  profequuntur,&  propter  ardnHimum 
neccl&cudinis  vinculum ,  quo  liberis  co- 
pulancurparentcs.Vndeetiam  m  Lpdren- 
tes6.CoMc.  detefttb.  parencum  ccftimoni- 
umimcauiahberorum  (impLcicerimpro- 
bacur.  Ec  L  tefla.  Digeft.  de  teft  b.  Tcftis 
idoneus  pater  liho  auc  filius  nacri  non 
cft. 

Ecquanquam  lohannes  Mauricius  ad 
ha(celegcs  relpodear.fauore  Ipecialimt- 
noris  qcacis  receprii  efle  vrad  cius^bario- 
ucadmiccancparcccs.Eiusauc  fpcdahcaris 

nuio- 
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rtfioncn^  cflc ,  quiapcacfimunmr  paren- 
ws  c%  mcnic  6c  inicntione  lc^is  pccfedh- 
ftius ,  imo  venus  arutem  nollc  qium^i 
mfttm,UgjdtutteU.CodK.dtrtftitnt.  mmtc 

Scdtamcn  hicc  refponfio  neraum  ar- 
gumcnci  propofici  uon  mfringit^quando- 
«}uicic  przfumpcioifta  legis  non,vt  opor- 
icba(,probaiuTi&quanquam  forcailis  pa- 
rcncibus  dAcntacc  m propofiro  meUus 
con(larcpoffit,quamakis>per]cukmi  ca- 
mcn  {ubeft,nc  m  gracmn  liocronun  veri- 
cnrem  c>ccultcnt,3c  blfum  deponanc  ce- 
(bnv>nium«quo  parsaducria  non  pariun 
grauatur.Qupd  laiic  eo  magis  lucm  cau- 
laprxcaucQdum  ,  cum  (it  |>r»iudio)aiis, 
atqucaliiscaufis  &  qu^llionibus  prauu- 
diciumfaciat. 

hkc obftanttcxms  paulo  /upraaddu- 
^  i  ioquuiuur  enim  non  de  quavis  pa- 
jcntum  ailertioiie,  fed  deparrntum  pro- 
fcdionibus :  ctcnim  (icconftitutum  mo- 
{ibusquc  apud  popukim  Romanum  erat 
rcccptum,  vt  quadie  AJius  naiccbacur  ab 
«a  paccncesiiTtra  ^o.  dics  apud  a^apro- 
iiccrincccirumhabcccnc ,  quo  fimul  de 
Jlatuillorum  &de  a:tate  conftarc  pollct. 
Huiu(rnodi  igitur  prorefTio  &  publicaaf^ 
!^cruo  parencumdc  arucehbcrocum  ad- 
(mirnturadxcatcni  probandam,  quiahas 
profclIioDCS  ,  ab  omni  itiipicioiic  faUi 
«mdicat  terapus,  quo  cdun  cur ,  nam  quo 
.«empore  paronces  Ubecos  nacos 
apua  aila  profitcntur ,  nondum  vUa  lis 
«ft  cum  hbcris  ,  nec  fciunr  parcmcs  v- 
.trum  harcpcofeflio  hberis  nocrcura  (>r, 
.  an  proiiituca^&iiprofmuxa ,  <)aibusm 
..  caufis  &  qnando  profiituraiit :  vc  non 
>  ponint  dia  parentes  altquod  commo- 
94am  inde  captare  Ubcns  ,  aut  rcUquos 
i.velle  Lsdece.    Omniugiiur  in/pidonc 
hincrcmota  ,  meriro  placuit  his  profisf- 
t;^n)bus  fidGmhabeciyquodtandiu  iiaci- 
-  ^ndum  eft,doncc  conirarmmfucrupco- 
.«-bacum. 

«■      Sunr  qui  exiAimcnL  dcpDncioncm 


nucriedic  ccate  Ubecorucn  nugis  indid- 
um.quameflicaccmipEobanoiicm  iace; 
cc(tcvciudexcKeiusdepofitionc  venu- 
tcai.ni^isinucftjgare&:  iiK}uirer<:  valc 
ac.  Sednc  quidem  ludicuuu  vclprcium<' 
ptionem  ex  macris  hoc  ccilimonio  re- 
lulcace  ,  (edidplane  non  admicccndum» 
venim  vt  ki(peclufn  <eiiciendum  milu 
perfuafiffimum  habco  m^.  d.  L  p^renttt 
Cedtc.  dt  tejUim  &  ieg.  Jeftu.  D^eft.  tod. 
tttttL 

Deconiundisidemiudidumefto ,  Ci 
fcihcct  tales  fint,  qui  aliasadtcftimoni- 
um  non  admiccantur :  quoniam  Sc  bo- 
camceAimonium^(pe^meft,&ob  id 
^tct^iuonio  diccudo  ^neraUcei  reroo- 
ucncur. 

Non  obftante  eo ,  quod  cum  extranei 
admittanrur  ,  multo  magis  admitteo- 
di  videantut  cognari  ,  con(ar)gi|in«i  & 
proximi ,  cum  his  mcliuspoUit  dc  na- 
«ioirarc  &  «crate  conftare  ,  quam  extra— 
ncis. 

Refpond.  Etcnim  non  hic  fpeibtur, 
cui  mehusponitdcrciveritate  conftarc, 
(edqui  porius  ventat£fit  didkurusacde- 

{)oficurus:  iamvcrcerfl  propmqnis  me- 
iuspoflit  conlbre  dc  ventate  &  nariui- 
tatcquiatamenpropccr  amorem  &:  af- 
fed.ioncra  ,  qiu  prolcquimtur  limm 
conlTmguineum  Hifperti  lunr,&:  meruun- 
rur  in  gcatiam  languinei  fatfum  dcpofi- 
cun  tcftimonium,  idcirco  remoucncur  a 
ccftimonioin  caula  conlanguinci.  Qux 
raiio  cum  m  cxcraiicis  deficiac.iddrco  ex- 
craneipotius,quam  confanguinei  ad  xta-  • 
tcm  probaiidam  admitri  debent. 

Huic  iraque  dccifio-paterqujrftionis 
iIUus,quaui  raoucc  Author  noftcr,vcrum 
videUcecficomunCliconcurrantcum  Ofi- 
trancis.ilU  his,anvero,hiilUspra:fcrridc- 
beanc  ? 

Siquidem  conianguineos  non  pracfe- 
rtndos  cxrraneis,  (ed  ncc  admittcados  ad 
tcftimoiuttm  ex  pndidis  patcc . 

Qupd. 
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Quod  ii  caincii  coniundi  au6iuiic  gc-  quajn  prodcill'  potdl  falilc  xtatis  anno  - 

ncrts,vtaliiscuainuicauli&aUiuiccnncur,  uiio  ,  idctcco  non  pra-fumuntur  poieu- 

jjcc ob  langiiinis  coiuuuiihonc a  tcftimo-  tcs  contra  vericate;u  id  lcnpliilc ,  vt  quos 

jiioarceaiucipic  venus  cxUiimo  propccr  nuUaaluadm  trahAt  afFectio  ,  c^uam  vt 

■utionein  autoris ,  quu  vuicl.  iplis  rec^ius  quandoque  poillc  cis  clle  lolacio  ii  in  m;- 

ikjrcace  conianguiuci  conilare  poccl\  ^  nioriam  arcaccm  filiocum  reduxeric.  Di- 

jcxcraneis,in  concurfu  pra'ditto  plus  valc-  ucrlaicaquc  racio  ell  ccilimonii  iiue  aller- 

sc  dcpalicioncm  &cclbmoiaum  iplorum  cionis  parcucis  (!k  librorum  in  quos  ilio- 

quauicxiraueocum.  rum  filiorum  lunuicaccm  coi^gnarunt. 

Qu^  lcnccnciara  nici  prarlumpcione  hi eoim  compaiatitur  profc/rioui  paren- 

tiuns&:  lcqis.icnbic  Mauruius ,  quoniam  cum,  iion  euam  cclluuomo,rcual{crcioni 

Jexpfarfumic  mclius  &  cfficacius  a  con-  cocum. 

(anguinco  quam  excraneo  minoris  xca-  Ca:ccrumLKobusMenochius<iu?./r4C- 

iCttxHc  iiaciiiuansitcmpotaiciri.  y*f>/yr.//.n«;M./i3.1cnpcuram  huiuimodi  pa- 

Quod ainctn alioru ccftiraonio,  veluci  rentum  non  plcue,  ncc  vcre ,  fcd  dunca- 

viaoorum  &  pra:lcrtun\)bilecricuni,  ca-  xacptariumptuic  pcobare  naciuicacemli- 

tumq;  n^uliccit ,  qua: paiienci  muhcriad-  berorum  Itacuic :  prarrumpcme  idcirco , 

i^iccuiCyc^uiq;  c  bapdlmacc  iacru  illum,dc  quia  vcnfimile  non  iic  ,quod  paccr  mcn- 

iHttus  arutc  quxruur,  lurccpcninc,xus  dacium  icripferic ,  quippe  quod  nulla 

^obanpoilitdubium  plaiic  nuUum  cil.  tunc  lubfucric  caula,  qujc  unpellece  po- 

JjieraG.     Libnsquoquc,inqujbusparenccsdc-  tuenc  eum  ahccr  icnbcrc,  quamipiael-  ^ 

jSc  aiuiotaiic  hberorum  nacalcs  icc  vcricas:pltneaucemidcirconoppro- 

An  blri^  probatur  xus.&quidcm  plene  probacur.  b«c ,  quiacum  lurc  caucum non  iic ,  can- 

fjreniu  J4auntuis<<fr^itfj««.7'^r.c,iio.Meno-  t*up  fidci  eiTe  illi  (cnprur^ccribucndum. 

mqutbut  (j:uM%  liki  firdjuniift.  ^tMcl.k£.2.Di£eJi.deexiu/dt.tuter.  mtcr- 

dtemna-     rundamencuni  huiuscxcacin/.j.§./^  pretacurdcpubhas  profeflionum  cabu- 

tiuiTdiii  Jeex(u/ut.tutor.\  hi  Modeftmus  fcnbicj  Usj  m  quas  (cUicec  profcUio  parencum 

amotd-  uccm  proban auc  ex  navuiutis  icripaira,  de  a:tatc  iuorum  hberorum  cclata  fucnt 

'*'  A''"^f'.iutaliisdemou{lrationibuslcgicimis;pt'r  apud  a<ila. 

f  robtntf  lctiptnramiianuitatisproculdubiointcl-       Scd  in  raerooriara  iibi  rcuocare  dcbc- 

^igicur  Ubcr  parentum ,  m  quem  nanuita-  bat  Mcnocluus,quod  2Jtrbttrdr.iud.qu4ft. 

tem  hbcrorum  annotacunt.  u6.  momiit ,  quu  probatio  rutiuitans  dif- 

Ncc obftat  ci , quod  lupra  dc tcftimo-  ficihs admodum  lii  probanoms ,  idcuco 

nio  parenturaj  iupcr  a:tace libcrorum  dc-  ad  cam  probandam  admitti  probationcs 

,poncnnum,di(ftumclVluodvidehc.nan  aliasimpotcntes. 

.valcat,  ncc  vllam  hdcra  vcl  authoriutcm    ,  Probatur  infupcr  ztas  hbro  pariciali  Uterd  H. 

mercatui.  in  qucm  parochus  rcfcrre  folet  nomina  Qii.^o. 

Siquidcm ,  qua:  rcs  profeffioni  parcn-  &  cognomuueocuai,  quiab  eo  baptfma  An probet 

«umiidemconciiiat  eamq;  ab  omui  fuf-  fulapiunt  i  quod  clTe  ccrtifrimum  acu-  duatelt- 

pidone  hberat,  ea  quoqucicriptiuac  huic  cis  tcfbmomum, ait  lohaniies  Mauritius  ber  paro- 

parentumauchontatcm  impetrat :  iiqui-  dtcl.  traSdt.  caf.s^i.  quandoquidcm  exm-  cbi } 

dcm  eo  tcmporcquo  fcripturaiftanati-  de  nulla  fraus  rciukare  poilit ,  cum  id 

vius  hbcrorum  a  parcncibus  annotatur,  hacpr^cipucfttentioneagantf  lcbani,vt 

fcirinoupotcftjvcrum  faUajctausanuo-  Iciant  quos  nam  patochianos  habcanjt, 

tanoaliquandoprofutura;an  vcro  obfii-  &  vt  iucidentci  de  actate  conimpateat: 

i  ■      4ura.^it  hbcns .  Promdc  quia  tam  uoccre  quicum  nxhil  vtihtatis  aut  commodi  pc- 

Kkkkk   j  cuniarii. 
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^niarij  fim  cx  co  aflcamiri  ,  prariu-  roininccgrumnulJapbncfitcom|nrarie 

mancur  verc  aetarctn  dcfcrijHhk  :  atque  prodigi  &  minoris :  8c  lanc  fi  icdc  Sc  dili- 

hanc  (emcnriam  approbarc  totam  Gal-  wntcr  conlidcretur  tcxtus  <LL  3.  dcpre- 

liam  (ixibit  Mauriiius.  Eandem<|ue  ho-  ncndctm  prcxbgura  non  compnrari  roi- 

dicapud  nos  vfiifcruari  tcftatur  nic  Au-  nori  ^fed  minorcm  comparan  prodigo: 

tornofter  ,  tdcm  pLmc  diccndum  dcli-  <)uociica  cum  prodigo  nulla  tributa  fit 

bris  &  adi«  p\ib!icis  ciuitatis  Sc  oppidi  in  refticutio ,  comparatio  ifta  ad  rcftimrio- 

quibus  dclcribiiolent  &  annotannomi-  nem  in  imcgrum  rcfcrri  nondebet:c6- 

ncsftatim,quamnari(unt,quosplenam  mirtiturproinde  clenchus  comparatoriS 

fidcm  mereri  dubium  non  cft.  Mcno-  8c  falbdaa  didlo  fecundum  quidaddi- 

dM.\x%d.pTi^umft.st-n,j.  6him  rimplKitcr  :non  enim  qux  in  vno 

C^etcrum  annc  bencfidum  refttturio-  comparantur ,  illa limpliciter  &  pcr om- 

Qu.  60.  ^    integrum ,  minonbus  15.  annis  m-  nia  comparari  ccnfirntur. 

^.^y},.  dulrum,prodigisquoque  tribuidebeac?       Sic  etiam  impcttii x  ucr  idducumuc 

tutio  m  qvixftioniscft:  Ararmac  Autor  ,proptc-  Lt.%.i.(ir Lii.jfJ<reb evr.^^wxz  ibi non com- 

itttegrum      >  quodprod^us  in     C.derejtitutunt-  paratur  prodigus  minoribus  quo  ad  bc- 

m$imi-  ^MfiicMf^^Mmcompareturminori.  ncficium  reftiturionisiied  quoad  id  ,quo^ 

bnftribu-     Sed  contraria  opinio  mihi  arridet ,  ex  lure  communi  delccndicquz  com- 

rd,eti4m  quoniam  bencfida  &:  iura  cxorbitantia,  paranocxtendcndanoneftad  lurafingu- 

frodtgk  contra  iuris  communis  rarionem  rece-  iariaexorbitantia  6c  contra  ius  comma- 

copet4t }  pta  &iniroduda,  nc  quidem  ex  indenri-  ne  reccpta  ,  vt  quz  extenlioncm  huiuC- 

tate  rationis  ad  conlirqucmiam  produd  mo6\\c(^i3M  d.Lquodvero ff.de legib.lifHod 

(blent ,  /.  quod rero.  ff.de  legib.  L  quod  (ontrd.  (ontrd. ff.de  R.  lur. 

ff.de  ReguHt  lurit.^.fid  &  quod prmctft.  Jnft.       Minusprobare  poftiim  ,  quod  i<:ribit 

dtlureNdf.gent.  &  ciMiL  Conftatautem  Autor  nofter,prodigum  rcftiturionisin 

bcncficium  reftitutionis  in  intcgrum ,  integrum  bcncfidum  implorare  poftc , 

mtnoribus  compctcns  ,  clTe  pnuilcgium  ctium  aducrfus  gefta  ,  antc  bonorum  in- 

sctaritributumcontraregulas  iuris  com-  terdiikioncm.  Ti/wiquiaanteintcrdidio- 

munis :  proindc  ,  nc  quidem  cx  paritate  ncm  prodigus  non  cft ,  fcd  quam  primii 

ranonis  ,adconfcquenttamporrigi&ex-  prodigus  cxifttt ,  fequitur  intcrdidio  bo- 

tcn  dt  dcbet.  norum  a  legc  leg.  1.  Digeft.  dt  cttrat.  furuffL 

Aiusiane  Ruftids  quoque  &  mulic-  Tum  eriam  quiaid  ,  quod  prodigus  an- 

Tibus ,  maioribus  15.  annis  tribucndum  tc  interdid^ionem  factc ,  vaitdum  ac  lcgi- 

«llct ,  vc qui  maiori  lacpe  iudidj  iir.bedl-  rimum eft.$.  Item  prod>ffm.i.lquibm non eft 

liucc laborcnc ,  quam  minores  acracci^.  permiffum  fM.teft*m.  vbi  ceftamcncum  , 

*■         annonun,  y/idcquddtxi  tn  traiiat.  deln-  quodprodigusantcintcrdidioncm  fecc- 

mpret.tttr.C.  rit,didtureftcvalidiun. 

Non  moueor  fiindamcnto  Autoris       ScdvmimEccleria&Rcfpublicagau- QH* 

noftri.quoniam  in  <ii/.Cifrf/?//.woir«-  dcant  reftirurionis  in  integrum  benefi- ^'^*"* 

compararur  prodigus  nunonx/.  an-  cio  concroucrfum  cft  ?  Autor  iecutus  ^'-^^^ 

niscuratorcmhabcnu  ,  acfineipfiusau-  Hartmannum  Piftoris &  Donclliun,ne-  &^'^^ 

ihoritacc  contrahenti ,  in  fio  ,  quod  ficut  gat  in  cotra^bus  r cfticucione  illis  conce-  i**^"*" 

pTodigi  contradhis  ipfo  Ture  nulkis  cft ,  di/ed  vcrior  cft  contranaopinio :  qua:  fc-  ^"'«'A'* 

ncc  leruari  dcbct ,  itaquoque  concra^us  tctia  hincluculenter  cofimiari  vidctur  ,^  ^tftttt*" 

■  minoris,  quemfine  curatore  liio  iniit/tt  (icutpupillus&nunoCjficubi  cx  cotradu,  ^**"*  ^ 
ipfo  iurc  RuUus :  qu«ad  rcfticudoticm  ve-  <juc  m  ^ 
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^em  inicmnr.larfi  fuerint&  circumucn- 
ri.in  intcgrum  reftituunturjira  quoq;  in 
imcgrum  rcftituarurciuitas  vel  Rcfpub!. 
id  quod  te.xtibus  haud  quaquam  oblcuris 
conhrmatur. 

Nam  in  Itg  pmult.  Ctd.  tx  quib.  (*ufmd- 
hr.  qua  Dioclet.&  Maximin.Impp.Pnfci- 
ano  ita  rc(cv\>\im'.Rtjpubbcd^mmoTkmtu^ 
te  vti /o!tr,uleo^4Uxtltum  rtjhiutionu  implo- 
rdrep0tt{t. 

Idemquc  Alexander  qnoque  Imp.in 
fenult.C.dt iHTt  RttpubL  his  vcrbis  icftatus 
cft :  Rempnbhcam,vt  pupiUam,  cxtraor- 
dincm  iuuari  moris  cft. 

Quam  lententiam  haudob(curecon- 
firmauitetiam  Maccrhirifconfultus  in  /. 
9.f.Ht appttiat.  lUud,  i nquicn s ,  fatndum  eH, 
nt(jut pupiUum  nttj.  Ftirpulil.cum pro libtrtd- 
tt  tudicaturm  mtt^ru  rtfttuipojftyfid  jppelU- 
thntm  tgi  ntuff*ittm\  td^j  tt*  rtfirtptum  efi. 

Ex  hilcc  vcrbis  coiligimus ,  lingulari- 
terinfauorcmlibertatis,  conrra  rcgulas 
iuris  communis  Rcipublicx  in  integrum 
rcftitutioncm  dencgari  :  atqui  ius  iln- 
gulare  ,  in  vno  conftitutum  ,  arguit  rc- 
gulam  dle  in  cartcns  in  contranura ,  & 
cxccptio  confirmat  rcgulam  in  cafibus 
non  cxcepris  :  qnocirca  Reipublicac  ali- 
is  ex  caufis,  quamlibcrrarisinintcgrum 
reftirutio  compctit.  Qupd  t.into  ma- 
gis  procedit ,  quod  minor  viqmn  quin- 
que  annis  in  dt&.  leg.  9.  cxprclfe  cum  mi- 
noreconfertur,atminor  regularitcr  ha- 
bct  in  iiircgrnm  rcftitutioncm  tet.tit.C.de 
mmttgrum  rtjiituttontmmtr.  aducrlusio- 
bm  libenatem  non  reftituitur  tot.  tttuL 
C.fiddutr/.vendit.  Ergo  &  Rc(publ.fic  non 
rcftirucrur  aducrlus  libcrtatcm  in  ^.L^.  vt 
in  caricris  caufis  rcgulaxicerrcftitutionis 
bencficio  gaudear. 

£c  quan^fint,qui  textus  ha^lenns  ad- 
^udhis  fic  cluderc  conentur,  vc  dicit,  eos 
nominatim ,  cxprellearqi  in  fpcdcde/ic- 
^^.ellc  conccptos:  aliudautcm  Rempu- 
blicam  eiTc^iud  duitacem  ar^um,  /.  bmi* 


TIGRVM    TH£$1S.    VIII.  JjJ' 

&  Itg.  tum  qui  Digtft.dt  vtrhor.fi^ificat. 

Quo  minus  tamcn  h.xc cxccprio ad- 
mitta:ur,facit  qood  vfitatc  in  lurc  rcipon. 
pro ciuiratc  dicatur , c  multis  hi  loci  lufli- 
cuntltg  t.Digeft.quodcuiUf^vmutrfitatu.  L 
3.^  pUnt.ltg  f.  i^.ittm  4it.  Digefi.  quod  vi  dut 
lUnLltg.  Tirt4  Digefi.dd  mmiicipalem.I  virim. 
Codic.dtiuteRtipubidC^  leg.ii.  Cod.  dtdtb.  ci' 
uttdt.  ieg.i.Cod  de  veiurtb.  ciuitat. 

Non  criam  mc  latct ,  Hugoncm  Do- 
nellum  in  explicationc  diQ.  ieg.  vigefiind 
feptimd.de  rebm  credttor.  diftingucre  circa 
qua;ftioncm  propolitam,iic,  vt  fi  vniucr- 
u  ciucs,  conuocati,  communi  confiHo 
mutuum  acccpcrint ,  vcl  dccrcuerinc  v- 
nanimiccr,  vcalius  corum  nomincacci- 
pcrcc ,  lunc  reftinirio  in  inccgrum  ccllcr, 
quia  non  pofllchoccalu  Rclpublicadid 
imbcallicate  quadam  iudicii  larla  atque 
circumucnra :  quod  fi  vcr6  non  in  (blcn- 
nitercoa^  fir  ciuitas  ,  eiufquc  dccrcro 
mutuum  fit  acccptum.aut.iuudquippi- 
amgcftum  :  aut  11  adorcs  vcl  curatorcs 
pecuniam  acccpcrinc  mucuam ,  ciuicate 
nihii  dc  co  ivjmmatim  caucncc ,  cunc  de- 

mum  putat  locum  conccdi  inintcgrum  •  « 

rcft:tucioniiacquede  hoc  caiu  addudos 
ccxtus  inccrprccandos  cfic  ftatuic. 

Veruntamcndiftindioncm  hanc  id- 
circo  admirti  non  pofte  cxiftimo  ,  quia 
poftcnon  calunonpotcftdiaduitas  lcu 
Reljjublica  gclltire  aliquid ,  vcl  mutuum 
.icccpiflctCum  quidam,cxtcris  noncon- 
uocatis ,  quid  dccrcucrunt  auc  gclTcrunc. 
Quanquam  cnim,vc  quid  ab  vniucrfitacc 
vcTciuicatc  gcftum  &dccrctumdicatur, 
fiiffiacmaiorcmparrcmadfuifle  acc  on- 
fenfi(Tc,omncs  camcn  ad  hocdcandilunc 
LzC.dedecur. 

Nam  quod  omncs  rangic,ab  omnibus 
approban  dcbec  ltg.fin.C9d.  dtattther.  prtt^ 
JtMndM,  ^eCcnhcc.mpdrdtit.f.qMdcuM/^ 
vntutrfitAt. 

Proinde  hoc  cafii  muruum  Remp.pfa- 
ncob(Uuigic,&  colcquenccr  aducrliis  .1- 

tBdic- 
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'ud  rcftitutio  m  integnimRcipub!ic«  ne-  frudibus  accipicn<iu  eft ,  qui  i»  rem 

ccflananon enr.  Nec  ver6dubitandum  tiiiiatem  mmorts  verfi  probantur :  qui^- 

exiitimo|,  qmn  ciuitas  ,  etiam  iblenni-  niminrcmmmonsverlinon  funt>  ven- 

tercoada.  iudicu  quadam  imbecillitate  ditonreiVitmnondcbem 
labi  queat.aim  experientia  ferc  quoti-       Cuicongniic,quodin  Lvnt(.C«dkd»ref, 

dtanaidfatisabimdeque  tciletitr.   Mul-  qtufttt mtHiLmmftg^.rtjiH.t\JUPC\i^isiTBn' 

t6  vcro  mmiis  illud  admittcndum  cen-  icgrim^rcibnucui,  ficutindam>K}moca- 

fco,  quod  idem  Doncllus  ad  dtQ.  L  penuit.  ri  non  debet,ua  nec  in  lucro  mocah  cb- 

Codicqtubm  ex  CMnfis  mater.  relpondet,eam  bere. 

noii  ad  conrrathis  Rcipubl.  tcfcrcndam,        Nec  obftat.quod  maioribus  non  fuc- 

(cd adcos calus rcQtringendam  dle ,  qui-  curratur  L}.^^idrtiMm,fJe mttmiim.  iieri 

bus  aliquid  ncgligentia  iliius  vlucaptum  auiem  poffii ,  vr  adueriariu»  rainoEi&  iit 

eil  ,  aucadiones  temprore  omiilx  iunt,  maior.    Reip.  Nam  inconiequentiara 

aut  alioaliquo  cx  achi  Relpubbca  fucrit  iolmn  fuccurntur  maiohbtis,cum h^ciit 

izla.  naturarcftiruQonis,  vtomniain pnibnu 

Rcfpond.  Hoc  liquidem  innudaac  ftatumreponat:&.Tquius,  qua  niticur, 

mcra  dimnatione  &  coniedhira  conftiV''',  faadeat  non  reddi  minorem  cum  ladura 

&  qua  iadiitate  aircritur,  cadcm  rurfus  aducriani  locupletiorcm.  Demdcreuera 

rcuacur.  hoc  ipib  lucciu-riiur  muion :  quu  nifi  & 

maior,adueriaffiusinifiori>,  in  pr>l\muin 

S  O  LV  T  1  O    TH  E  S I  S  i^atnm  reponeretur  ,  non  poilet  minor 

NONy€,,  reibtuiexrattoncaddudai  vtitanontara 

proptermaiorcsiplis  fuccurratur ,  quam 

iJttrdA.        £ftitiiitnr  igifur  minoraducrfusco-  pr(>ptec  nunores  ,  quo  &  ipits  ccmdili 

tradum  de  lurc  validura  ac  iubli-  poiuc  -j 
^"""^*  ftentem  :  cum  enim  reftitutio  in  inte-       Nonobftat/,^A^</emmw.nam  mino- 

'  '  gnim  comparata  fic  adrclandendum,id  re  reitituto ,  ctum  aducriarius  ihs  fuuni 

'    S"*^'^  ^  minorc  gcftum  eft  il  /.    t$t.  tit  ff.  redpicfi  vnum  idemq;  fit  negonum ,  cu- 

tuiio .     ^  «imarii.fcauirur  vt aduerius  conrraftus  ius  parcem  adueriarius  cum  minore  con* 

iplb  lurc  nullos  reftimtio  non  decur:qua-  itituit,ita vt  vtnuiq-,  perlbna  &  conicnfu 

doquidcm  id  quod  nuUum  cft ,  refdndi  accedente  contmlierctur  id  negottum,  v« 

non  potcibomnis  liquidcm  phuatio  prq-  no  ex  his  dctra£h>,non  cofifteret :  aduer- 

ibpponit  habitum,  &  non-enns  nuUx  fusidfireftimiturminor,mcTito&advcr- 

luniqiulicatcs,nuiLTConfidetahones.  Er  iano  proluaparrc  ncgonum  reltituecud 
pro  hac  ancrhone  cxpreirus  cft  tocus  in       At  d.L2g.  loquirur  dc  ncgotiis  diuerfi», 

Li6.§ de  mtntrtb.  mhd  commune  habentibus :  nam  adlio 

Reitituhonem  vero  minoris  ita  fad-  cucelxcfte poccftminoh ,  vt  uuilafic ma>- 

endam  ait  Paulus,vt  vnuiquiiqtie  tn  inte-  ion  contraria&  conrra  poteft  tutoh  cfle 

grum  ius  fuum  rcciput:proinde  fi  in  vcn-  a&o  contnria,  vc  milla  lit  pupiUo  dtre<a4 

dendo  fundo circumicrmtus  rcitituatur,  L  i.ff.de  contrar  acl.tuteU.  DoneilCu}ac& 

iuvct  prctor  empiorem  mndum  cum  fhi-  Anton.  Fabcr. 

itibns  rcddcrc  &  prcaum  reciperc  /.  24^       Sed vtriincumbar  probatio.quod  pre-  Qu.fr}. 

fi» ff.de mmorib.  cium  &firu£his  exre  venditaperceph,  in  ^„  ^jf,„ 

Sic  &minor fi  ftindum  emens  circoin-  rcm  & comodum  minons  iint  verii ,  mi-y;^^^ 

fchpms  fucnt,  recipict  prcaum ,  &  fun-  nori  an  vero  ipfius  adueriario,quarltio  eft  „„ig  ^ 

damcumfru^busreitituei.Qupddeiis  infignitcr  difhcilis  ?  cub4tfr9 

Etquod 
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'hdt't$  Etquodis,quiaminorcemit,probarc  .vcrfamin vtiIiratcmminoris:ciumibigc- 
qu$dfrt'  dcbcatprcciumin  vtilitatcipfiusminoris  ncrjlitcrdicitur  &c  indiftindc  rcfliciJcn- 
(mm  &  verfiim  cllc:itemqi  is,  qui  vcndidit  mino-  dum  emptori  prccium  ncc  diftinguirur, 
fuBmtx ri.prbbarctencaturfruthjsexfundovcn-  an  verlaprobcturpecuniain  vtilitatcmi- 
rt  vendi-  dito,a  minore  pcrceptos,in  utiluarc  eius  noris.an  vero  no,  &  maxmie  dum  cxcipit 
eircveribshilcefundamenns  confirmari  caufam  emptoris  iolucnns  adol^iccnti, 
ftt  fint  vidctur.  qucmfiricbatpecunumperditurum. 
vtrfiiH  P'  Prinio  inLpatrisS.^ltem  ex  dtutrfo.ffJe  Mihi  feiitcntia  hxcj:)oftcrior  cfie  vide- 
tiSestem  ininorib.  diatur,  minorc  pcr  in  integru  re-  nir  vcTillima.quod  ncmpe  adiori  non  in- 
ffiff  ibtutionem  cotraihim  reicindentc ,  rcm  cumbat  probario  pecu|^iam  in  vtihtatcm 
irudibus  auocare  preciumq;  reftituerc,  minoris  verlam  clle ;  fcd  minori  prcban- 
quatenusexindelocupletiorfitfadhis.  dum  incumbat  pecuniam  in  rcmiuam 
In  L m  C.dertputtu. dicitur  minore rc-  vcrfam  non  eilc,  quoniam  hic  m  co fefe 
ftitutu  reftitucrc  rcnen.quicquid  ad  cum  fiindat :  quihbct  autem  intentionis  Ciix 
perucncnt>&itavidentiirh^ciura'Pinel-  fundamaitum  probarc  tenetur:  &  ita 
lo  rcquirere,  vt  emptor  probet  predum  quoqueeleganter  Menochius  hac  dc  re 
vtrium  fui(Te  in  vnhtatem  minori  s.  rcnbitrCarrerum  ,  inquit, ambigi  etiam 

In  LJifiM)i.%.tnttrp0jito.f.d€ddmin.tut.  folet  qui  tenetur  probare  aliqucm  cfFe- 
dicitur,minorem  cumcuratorevendidif^  dtwm  ellc  locupletem  ex  rc ,  quz peruc- 
fc,intfteaque,a^nitafraude,in  integrum  nit  ad  cum  cx  contraihi.  Et  verius  eft  o- 
rcftirutum  fuiflc  &  videtur  rdcuarc  mi-  nus  probandi  pertincre  ad  cum,qui  fuaj 
'noremkreftirutioncprecii,nifiprobemr  intenrionis  fundamcntum  in  eo  fbituit, 
iiiud  verfiim  in  eius  vrihiatcra.  .quod  is  fiidhis  fit  locuplerior ,  h.  e.  quod 

Sed  pro  contrariaopinione  c|>  minori  co  contradlu  commodum  atquc  vnhta- 
incumbat  probario.quod  inremfiiapc-  temrenfirrit,itagloirain/./.C0<fi(.)fitt/«<r/' 
cunia  non  lu  verla,nit»tur prim6  Li.& tot.  vtndtt.& tn LpraJitorum.  Coi. de  pr^uLmin.  & 
tit.C.fi  jduerfiucredit.  vbi  Impp.  refirribur.  ihidem  ii*Iuet.Qui  in  fpccic  contrachjs  iniri 
Cum prtfitedrit  eum  minmre  2y.  annu  te  con-  cum  mmorc  (cribunt,qilDd  fi  contradhis 
tfdxiJfe^cdoceripotuiJfeptMoremexeocon'  cft  ip(b  iure  niiilus  ob  non  (cnutamfb- 
trM3ummoremeJfelocup!erioremJaiium,iti-  lcnnitatcm:is qui  cum  mmore  contra- 
telUj^ii eum meruoin inre^rumrefiituturuvbi  xit,fi  vult  petere precmmiipfi minorinu- 
obieruandum,quod  (uTipliciterfitmen-  meratum ,  probarc  dcbet  prcrium  iilud 
rio  cotrahcnris  cum  minore,necaperitur  fuiireverfiim  in  vtUitatetn  minoris ;  ficq; 
quodfiieritcau/amutui.  Idemq;ini7f^.i.  iilum  excocontradlufuiilc  cfFcdum  lo- 
*i<i/*f.cxprefle  fcribitur ,  minorc  rcftitu-  ^cupictc:  cum  hoc  fit  huius  allcrcntis  fun- 
endum ,  nifi  prol>etur  pccuniam  vcrfam  danientu :  cum  vero  contradtus  tenct,  ic 
fuiiTein rem minoris.lniftavef6i^.aiio-  minor  pcrir  iilum  refcinditanquilarfijs, 
quitur  Imperator  minorcm :  ipfiim  pro-  >ip(c  minor  probare  debei ,  le  non  elle  cf- 
inde  vult  probarc  pecuniam inluam  vri-  fcdhiraexeoconna(Shiiocuplctem,cam 
litatcm  cllc  vcrfam.  -Jioc  fit  fiiac  intcnrionis  fundamentu.  Pri- 

In Lnampofied.%.fiminor.ff.deiiireitn4n.  fiempt.bb.6.c.a?.nu.io.  Confirm.it inprimis 
cradit  lCnis  minori  incuberc  onus  pro-  (ententiam  noftram  qiiod  pupillus  iii  du- 
bandi  lc  Ulum  elTe.  bio  locupletior  fadtusprarlumatur  i-#7-§. 

Ei  m  /.  tjuodfiminor.^.  refiituti$.f.demi-  i.f.deJolutzaAcoi^xit  pro  aducriario  contra 
iMf/^.quoad  precium  rcibruendum  magis  minorem  mihtctprxfiimprio,quq  in  mi- 
fauerui  abfii;  oncre  probandipccuniara  norcra  onus  probandi  cotiiiciat. 
-     -  Lllll  Ncc 
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Ncc  ad  rem  qaicquam  faciunt ,  qux  ftat,eaqi  pr2kipponirur,(ed  de  msh  C«n-' 

nro cotraria opiiuonc  runt  addudb : nani  fuinptionc  non conftat :  hancautcm  nor» 

hoclolumprobant,  qucd  prcciumreci-  pra;liuni  lain  oftvndim  fuit,  promdc  ca 

piac errptotaduerlusqucin  reftitutus cft  probandcbet,^ quoallcgatur. 

minor,  li  precium  in  rcm  minoris  liicrit.  Multo  muius  ad  ren\hcit,quod  Fachi- 

vcrlum,&idfedumfijcntprobatum.  ncus  refpondet  prxfumptioncm  Ukm, 

A  quoautcmprobarihocdcbcat,non  quod  ncmoiuum  udant ,  huc  accomo- 

«cpiicirur  in  addudis  textibus  i  nec  vlla  dari  non  pofTc ,  quoniam  lcx  probatione 

Icx  cft  aut  principis  conlbtucio,  quiin  hic  defidctct,  nsc  coiitcnia  tii  pr^iiim- 

prxfcnticilu  noftro  onus  probandi  im-  ptione. 

ponat  aducrfario  hiinoris,  codemq-,  mi-  Nam  raanifcfti/nms  petimrprincipi- 

norcm  relcuct.  um,cum  hociblum  mquxftione  fit. 

Qn^4-      Scd  pri-fuppofita  diiTcnricnxium  opi-  3.  Confirmat  mrupcrhancopinionem 

Arfuffi-  n  onc,  quod  is.aducriUs  qucm  rcftatu-  U^^.reJittiaio.ffMmmortb.&Li.cMrepu- 

(tatMl-  ruscft  nunor.probarc  cogatur,  firu^lus  tit  vbi<iu:itur,quodaunorrcftituiusde-^ 

utrfirti  vclprcdumeficin  vnlitate  minoris  ver-  bcat  reftitucre  pecuniam  ,  qux  ad  cunv" 

frobajfe  fijs,quxriturpotr6vtrumrufiicitconlti-  perucmt,  nifi  qms  lcicns  cum  conium-^ 

^itodpit'  XQ  quod  ad  pupillum  (bu  minorc  perue-  pturum  dcdent. 

r/HW  &  nerit :  an  vcro  &c  hoc  conftarc  dcbeat  m  Et  quanquam  Fachincus  tcfpondcar 

fruHm  ad  vfiim  ipfius  erogacum  clle  ?  hoc  icaefie  accipicndum ,  li  ex  eo  ftidlus> 

inmortm     Videtur  autan  diccndum ,  quod fiiffi  fit  lcKuplctioc,non  tamen  hoc  ncrvu  ar-f- 

ferkene'  ciat  probari.quodad  mmorcni  perucne-  gumcuu  huiu»  infringu  quicquam ;  qui^^ 

rtMt?     rit,ctfi  non  probctur,  quod  iii  vfiim  cius  doquidcm&nos  vltro  brgimur,  fic  de-.. 

erogammfit.  nnim  rcftitucndosclle  firudtus  &  prccni 

L  Quiancmopr^fumituriaiS^aircfiium  a  mmorc  rtftituto.fi  exindcfitfadluslo-- 

V  maic  col!ocairc  aut  pcrdidiire  L  cum  <U  cuplenor :  verum  quia  gcncr.iliter  ac  pro^, 

nUtbtto  prmc.Dtgtf^.deprobdt.  Proindc  ctfi  tegula  rraditur ,  quod  mmor  ad  prccu  3«^ 

confiimpfcnrpupillus  frudus  vcl  prcci-  ruuctuum  rtftituiioncm  tcncaiiu:,  idc» 

um ,  qua:  ad  cum  pcrucncrum ,  non  ta-  cxindc  coliieitur,  quod  minor ,  ad  quen» 

mcn  malc  conlumpfilTc  ,  pcrdidille  aut  ptcaum  vcTftudus  pcrutnille  conftat,. 

iadafic  prxfumitHr ,  fcd  itapouuscollo-  ctgiilaritcr  locupletior  fiidus  cenfeatur,. 

calle,  vttxiiidclocuplcrioriedditus  fiic-  \lquc  dum  ab  ipfo  minorc  conirariura. 

rit.  fucritpvobaram.  , 

1.  Acccdit  quod  in  dubio  prxfiimitur  Nonobftatprimo/m^tf/)///o  ff.de felut^.. 

quilque locupictatus  ifidefunHiu  Cdrbtt.  vbi  Marccllus  ait,  tum  dcmu  locupitcio<»- 

ttaet.L47.  §  i.ff.de folut.  tcm  aliquc  elfc  fiuUum,  eum  rcs  conlunv^ 

Non  elidit  haJcc  rationcs ,  quod  re-  pta  fiiic  in  vfus  nccellacios vcria.            1 , 

^ndct  Mcnochius  6  prdftm1pt.27.num.fi.  Rc(p.Nam  malc  exindc  iafirmir,quo<l 

iamantcconftarcde  coniumptione,  qui  non  fufficiat  diccrc  rcm  elle  coniumptl» 

^tur  velit  dicetc  minorcm  cfl«<iknr»cire  fird  probari  dcbeat  vrihter  ellc  confunv 

»cupIctioremcx  cacanfiimptionc,eum  ptam:  erenimlocupictiorcfirdiusquifi]; 

probarc  dchcre  confiimptam  rcm  con-  ccniecur,quando  confiimpca  ues  in  vfii» 

ucrlam  fiiidc  in  vfiis  neccllarios ,  alioqui  necellarios  conuer(a  eft :  Itd  conucriani 

nonpolTediciillumfiid^um  eilc  iocuplc-  cdcinvfiisnecciGxios  nondebetptol>a- 

ciorcm.  ri,ied  pr^umitur  in  vfus  ncccfianos  coiir 

Eiexum  de  confiiraprione  quidcmco-  ueda,vcrupraoftenfiuiu 

Sicct» 
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Sic criam  nihil  quicquam aci  rcmfacit,  dtuerfo Jf.  dtmintrib.  iaverb.  ijjvcnis  aurem 
quod  in  Lvtrwn.ff.de pet  hered.dick\xt,  ver-  eaccnus  cx  prccio  rcdcL:re ,  quuccnus ,ex 
bumpcracnille  accipiendu  e(le  cum  cftc-  co  fadus  cu  locupletion. 

(ftu,  (cilicetfi  bona;  hdei  portcllbr  cx  eo  Refp.  Neinoquippecft,quiinficieruc  '■: 
fa<fhis  tit  locuplaior.  dcprcaononahccrtcncamnjorem,  re- 

Exhoccnimidlblumcolligitur.quod  ftituuMn,quam  quarcniis  locuplcrior  lic 
propric  pcrueniilc  dicatur  id,ex  quo  quis  fadus :  vnde  vcro  colhjjatur  locuplccior 
Jocupletior  cft  redditus:  vtrum  autera  lo-  fachis ,  vrrum  cx  prariumptionc ,  aii  vc- 
caplctioremaliqucmfaclum  clVe  prxfu-  ro  cx  probatione  aducrlaiii ,  qiuentur? 
mi,an  protoidcbcat,qaod  (olumnunc  Non  igitur  hic  qua:ftiocft,  vcrumcatc-  V 
in  qiurftione  cft,  ibidem  non  expeditur :  nus  ialtcm  tenearur ,  quaccnus  faclus  eft 
hnpcrrinentcr  proindc  &  extra  olcas,  Iocaplctior,led  vnde  ipfum  locuplccxo- 
quoddicilblet.rf./.vfrww.adducitur.  rcm  fadlum  elfc  coiiftct?  Hocproiudc  \ 

EiulHcm  valor!<s  cft &  ha:c  ratio ,  quod  vult  ccxtus adduCtus ,  quod  li  minor pro- 
m  l.fntdionum.&  l.fiprtdium  Cod.deprtdm  baric  parcem  quandam  prcciiin  vfiim  /ir- 
mi«.dicitur,  minorc  pro  eaduntaxat  partc  ura  coucrfam  non  fuillc,nec  indc  le  locu- 
conucniri  polle,  quam  in  facultates  ruas  plcriorcm  fiiclum  ,  quod  hadlaius  non 
crogatamcficcoJiftitcrit.  teneatur  i  fcd  quoad  rchquam  duntaxat 

Rcfpond.  Non  cnim  cxplicant  Impp.  prccii  partcm,  quam  maJc  locaum  aut  fi- 
vtrum  cx  probationc  aducnarii ,  an  vcro  di  intcrcidiflc  minornonprobarit ,  quo- 
tx  prariumptionc  conftarc  dcbcat  de  ero-  niam  ha<flcnus  locupletior  cen(e.itur. 
g.itis  m  vtilitarcm  minoris:proindcidex  Nonrcfragatur  poftrcmo/fxyfn*.  §./»- 
aliisIcgibuseftepetcndum,non  oblVint  terpofito.Dtgeft.de admmiftrAt.tutor.mverb,  , 
infupcr  ltg.i.&2.  Codic.fi aduerfus  eredn.  in  qu*ro cum ex hnc  venditione meltor  failut non 
Tcrb  Nec  doccrt  peturfe  tx  e»  eontradu  locu-  fir ,  ne^jue  in  rem fium  quicguum  verfitm  pr»' 
pitttorem  effe  fuilum.  Itcm :  Nec  ea  in  rem  betur  ,  precium  emptori  refittutre  non  de' 
tUAmverfstll.  beAt? 

Rcdtc cnim  poft  Mcnochium  refpon-  Harc lcx  reciuirit  probationem  iji  rcm 
der  Duarcnus :  Regulare  cflc ,  quod  mi-  vcrfam  non  cllc  pccuniam,  quia  ahoquin 
nori  contcndcnri rem  non  clfc  v .  1  iam  in  precium emptori  reftituendum  non  fit: 
fiumvtilitacem,(cq;nonc(re  fadkum  kj-  acquificxeo,  g;  pecuniaad  ahqucm  per- 
cupleriorcm,  incumbar  huius  probacio  L  ucnit  prifumcrctur  locuplctior  fadus, 
minoribm  Cod  de  m  imegrum  reflitut.leg.ndm  nou  clfet  opus ,  vc  illud  a  legc  rcquircrc- 
poftej.§.miru)r.  Dtgefi  deiureiur.  fcd  cxcipi-  tur,ncmpc  cx  ca pecutvia,  vcl  alia re,  qua: 
cndum  efle  mucuum:nam  quocics  aducr-  ad  quempiam  perucnit ,  eum  fa^tum  eftc 
fus  mutuum  petitur  reftitutio,onus  pro-  locupletiorcm,  fcd  dicendum  cftct ,  cmn 
bandifempcrincumbcreaduerfario^mi-  teneri ,  nifi  probarct  le  confumpfille: 
norem  efle  fad^um  locuplcriorera  ex  pc-  fblct  cmm  iuris  prarfiimptio  onus  pro- 
cimianumcrata.  Qupdaitvtilitatis&x-  bandiineum  cransfcrrc,concraqucmvi- 
quicaris  gracia  c6nfticutum  circ  proptcr  gct  L  non  eii  rerifimtte.  Dig.  de  eo ,  quodmtt, 
naudc,qua:  intcrucncrac  in  matuo ,  cum  caufa. 

malris  documcnris  eftet  cxpcrtum,  dam-  Refttoni  Non,inquam ,  liic  textus  (ea- 
nofumdIc,minoricrederepccuniam.Vt  tentia:  noftrx  obftat,  quoniam  exprell 
tta  cxccprio  rcgulam  confixmct  in  call-  fe  dc  eo  cafu  loquitur ,  quo  non  folum 
bus  non  cxccptis.  aducrlarius  mijioris  non  probavit  aUquid 

Pari  modo  noa  obftat  L patri  $.  itm  <x  vcrfura  dTc  in  vtilitatem ,  fcd  quo  coam 

LlUi   t.  excon- 
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cx  contradu  vendidonis  mclior  &  locu-  quoq;  conuencionalem ,  traniadioni  kw 

precioriaAu&  non  fiiit  ,  idque  cx  proba-  pacincacioniadie^bun.. 
tionc  ipfius  minoris  confLit :  vult  itaquc         Contrariam  opinionem  fequuncur 

addudhis  tcxrus  quod  prccium  non  fit  re-  Farinaceus  &  Facliiiicus.quia  fi  poEtia  ad- 

(htucrndum  k  mmorc,iiip(edemon(lra-  ic^ cxparteminorisnonv^alerecaucd^b- 

riilocuplctiorem  (e  cx  eo  non  cllc  eflfe-  retur  aduerHis  eam  tcditurio  in  inte- 

dlum)  ncc  contrarium  fucrit  ab  cmpto-  gum  ,  (cquerctur  intcr  contrahentcs  ac 

rc  probacum:  non  igitur  dc  co  calu  loqiu-  pacifcentes  maxinu  inacquaJitas;  cum  ad- 

tuttcxtus>quoprobaium  non  hicnt  lo-  uer(arius  minoris  rumpcndo pacem,  te- 

cuplcriorem  pupillum  clle.  fadhim  ,  (cd  ncretur  ad  poenam  conucnrionalcm,mi- 

quo  neq;  mclior  fa^us  eft  minor(quod  nor  autcm  non  ;  quod  maxime  videtur 

ipfi  minori  probandimi  nKumbit)ncque  abfurdum,  prxfcrrim  in  co  qui  poftquam. 

eriamprobaritemptor,  prccium  in  rem  feduscilmaior&rcpcriturcomplctzx- 

&  vriliutem  minoris  lIFc  verfum..  uris ,  rumpit  pacem  cclcbratam  ,  &  ta- 

llludquoq)  controucTlum  cfl,  vtrum  mcn"  imer  conirahentci  zqualitatcm- 

minorpoflittranfigcre  cum  authoniate  fcmpcr  {cruandain  omnia  iura  dcda- 

tutoris  finc  dccrcto  iudicis ,  (cd  dc  co  di-  rant. 

dum  fupra  in  dt^ut. 7.16.2  m fine,  Non  obftat ,  quod  priino  diccbatur 

Quf^.tff .    Quid  autem  li  tranicgerit  minor,  pa-  pccnasadicdionem  in  propofito  eflc  mi- 

Anmvtor  cemq;fcccritcumaducrlario  ad  pccnam  nondamao(am,&ideoconcracaminin- 

fateaft  curacore,auchorcadieceric,ficDntrarral-  tegrum  reftiturioncm  cfTe  coccdcndam. . 
faHitrio-  aclioncm  vcncrit ,  annc  pcena  proixolla       Refpond.  Nam  vlquc adcodccrunen- 

Vu  in pcc-  commiccacur,  fi  paccm  mmor  violaucric,  coia  non  eft  pcenz  adicdio  minori,vt  per 

v*mpro-  nccpoflSt  reftitui in integnim ,  clcganns  cam  magis conrulatur&  liluri  &  honori 

»  ,  "4»»   cftqua;ftionis. .  Communis  eft^^opinio,  &patninonioipfius:fiquidemmetuhu- 

muiM}  tellwEariiuccainlocoabauthorccitato,  iuspocnxaduetlarius  ab  iniuriis,  mino- 

quod  non  commiratur-,  aiutfi  commitca-  ri  infcrcndis  ,  arccbitut :  prouidcre  igi- 

tur ,  rcftiiuciu  tamcn  in  intcgrum  pcti  eo  tur,  vtpax  cum  minorc.fa£b  ncc  pcr  mi- 

nomine  poflii :  fiuidamenta  vcro  huius  norcm  ncc  pcr  aducrfariu  iu  facile  rum- 

fiint  ifta. .  patur,  maximc  ipfi  minon  vtile  eflc ,  nc- 

T.  Qiiicquid  larditpupilliim  ciq;dara-  gari  non  poieft:ficnimcontingat,vtad- 

nofum  cfle  poteft ,  id  li  tutoris autoritate  ucrlarius  ei  paccm  rumpat.falus  vitx  noi- 

autcuratonsconrcnfugcftum  ,  aut  pro-  noris  aut  fanc  bonorum  in  difcnmuic 

niillum  cftjrefcinditur  pcr  in  intcgrd  re-  verlabitur. 

ftiairioncm  m.tit.  Codie.fi  tutmr  vtlcurator.       Et  iane  fi  padficario  fadb  &  tranfaftio 

ArquJ  pocnalis  obligario  &  promiiSo .  inita  noii  cft  dctrimcntola  minon  ,  poc- 

eftminoridamno£:proindcaduerfiisc-  na  quoquc  adicdla,  qu£  talem  pacem 

am, fi  commillafiicritinintegrumrcfti-  confirmat  ipfi  dctrimcntofa  non  erit: 

tiitio  dabitur.  quod  li  auicm  pax  damnofa  cft  minori, 

1;  Idemprobarevidctiu:/./^.§  t.fdemi-  cti3mpa:naadieaa,nondum  cominifEi, 

trarjlius.\hi  Paulus,fn/iMr«,  Mufim indum  rcftirui  potcrit :  ncchic  rcftitutio  locum 

tcmpromiftrir.t  y  &  tutore  aidlore fiipuUti  habcbit,  cum  legcs  crrannbtrs  non  au- 

ftiifymtegrtr.flitutmtmadutrfHttMltmobli-  tcm  decipic.itibus  muioribus  fiibucm- 

gattoatmmedtfidfrMit.  ant  Ug.  2.  Codic.fiminorfe  nuiiertm  dixnit^. 

Eccc  hic  cxprcfle  dicitur ,  quod  dctur  •  Ncc  in  delidis  liiccurritursutty.;? dt-' 

rcllituuo  in  intcgrum  aducrlus  panamu  minorihu. . 

Ncc. 
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Ncc  obftat  fccundum :  nam  ad  L  }4'  %•  lcge  &:  conditione  vi  redicudonis  pericu- 

LDigtft.de miJtorti.  refpondetcumGlolIa  lomancretobnoxu; 

Fachineus  :  nonidcirco  minorcm  ibi  lac-  i.    In  /.  Mmor.ff.  deeniH.  cafus  ralis 

di  &rcRitui,quiatucorisauthoritatepoB-  proponicur  :  Mmor  i^.  annis  fundum 

nam  fucru  ftipulacusi  fed  quia  cornpro-  Tiao  veiididir :  Tirius  dcmum  Seio  :  d 

miirumaufcrrminoriappcllandibcncH-  candem  mmorfecircumfcnptum  agno- 

cium&adioncmdccuidionc:  vtitapcr  uerit.potent ,  ilvolct  aducrlus alterimi' 

^mpcomillum  brdacur  minor ,  non  pcr  cxhiscognirionemimpecrare,vc  hocca- 

(Upuurionem  pocnz.  fu  vcilcm  dc  eui<^ione  adtioncm  in  co- 

Qu.<<>.     Quieritur  porroan  refticucio  in  irttc-  tum  decetnendam  lurisconfultusfanxc- 

Ah  rtftt-  S*^*^»  minoribusconccfla  ,  contraterci-  ric.  Eqnibus  colligicucccduucionis  be-- 

tMtitm  umpoiTeiIorcmrei,aquolznononcon-  nefiaum  vcrumque  pollellocem  comi>: 

ittmi^  tigic ,  compccac  /  Verbrcau£^  aliquis  \  cari. 

nmfttjit  cninorecmeratfundum.eumquein  em-  j.    Quandorefcinditurempcio  ven-; 

0ivnfut  P"°"c  ciraim(cnp(crac ,  hunc  cuudcm-  dirio  ,  cum  minorccclebraia,reftiruituc. 

tntiim'  rundum  rurius vendidii alii :  hic  quj:ilio'  minori  prior acbo  in  rem,qu£ aiuca ipfif . 

cftjVtrum  minori  Lrlbaduerfus  tenium  ranquaindonuno,compcciic :  ach^ec  in 

iftumfundipoilcllbccmcompecat  in  in-  quemuispollcnoremreicomperic,  $.  i. 

ccgrum  rcfticucio  f  t.  dt leg.  qutptutm»,Digeft.  dt  Rtr.  vmdi' 

Ec  quod  non  compctac  refticucioiiv  «f:  pioindc  vcl  hinc  apparec  rcfticurio- 

ihtcgrumaducrlus  ccrrium  pofreflbrem,  iTemminteguiradariconcracerriumpon- 

probachaccrario,  quod  minorcum  cec-  (cllorem  ,  quamuis  cumconihilfitcony 

rioiftopollcflbrc  nunquam  concraxcric,  cradum. 

ncc  quici^iiam  egerit ,  neque  cciam  vice-  4.  Qupties  relbluitur  lus  datoris,  to- 

uerla  pollcllbr  cum  minorc.  ties  rcfbluitur  ius  acccptoris  L  Itx  vtiligd- 

1.-  Quiaregula  cft,quoddeturiiiiti-  Ii.ff,deptgnortb.  Atqui cum  rcftituitur  mi- 

^rum rcftimtio aducrfus  cos.a quibus l.c-  nor aduerfus primiun  cmptorem ,  refbl- 

lifucrunt  muioresi^.  annis  Lij.princ.ff.  uicurius  cius,igiturrc(bluiturcciamiili-* 

dimmor.  usfecundicmptoris  ,  quiremaprimo' 

j.    Eiquialurisconlulrus  inead.  L  13:  etnptoreaccepir. 

$./.fubiicit,reftitutionem  m  integrum  da-  Ego,laluaaliorum  lenrcntia ,  ira  ftatu- 

ri  INTERDVM  1  hicrfus  polldlorem  endumexiftimo  :  rcgularitcr  nondariin 

rci  j  Giris  innuit  f-  i^ularitcr  dari  aducrliis  intcgrum  rcftitutionenMninorum  aducr 

cosdutuaxac,  qui  cum  minore  quid  egc-  fujtcrrium  polleftbremj  (edquibuidam 

runtautcontraxenmtr.  duntaxatcahbusperil  /).$.)f«D^^.ifrni' , 

Pro  contraru  fcntentia ,  quod  reftitu-  inttgr.  rtftit.  tninor.  vbi  ita  Vlpianus  :  »- 

rio  detur  etiam  aducrius  terrium  rei  pol-  terdum  dutem  refiitutio  &  tnremd^tur  mi- 

{e(Ibrcm ,  his  rationibus  pugnarc  nitun-^  nori,tdeRy4duer/m  reipofftfforem ,  litet  cum 

curinterprces  iuns  noftri.  eo nonfit  lonttdSum:  vtputd ,  remdminorf 

I.    Quiaaiicnado ficri non poteftnifi  emtfti & dliyvendidjfti ,  porefi  dcfiderdrcIN^' 

camiba  caula  Lahenjtia  67.  f.  de  eontr^  TERDVM.  adutrfkt  poftfforem  rtftiruf,  ne* 

btnt,  empt.  proindt  res  alicnata ,  quac  pe-  rem fium  perdatj  vel re  ftu  careat  drbocvet 

nes  pr  mum  emptoreni  fuit  iu  ca caula,  cogtutwnepratortdtvelrefiiffa  dhendtit/nedd- 

vtpcr  111  integrum  reftitutioncm  redhi-  toinrem  iudicio  :  Pomponiuf  ijuetjue  lib.jtt 

bcTi  qunndocunquc  po^Tct,non  poxuit  in :  /crttit ,Ldteonem  exifttrttaffe fo mniorviginti- 

<K:undumcmptotcmalienari,nilieadcm  que  nnnie  ftmdum  vtndidit  &  tradidtt  ,  fi 

LUll  i  tmftorf 
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iStaA iddceo  incertum  eilb, quia eft  id, 
qiiod  inteieft »  cnios  «ftiniaiio  iacena 

cft. 

Nec  quicquam  mouent  Antonii  Fa- 
briaiganicnta;  nonfine  ptimom  ,  quia 
ctficdi£b>ptaEton's  p<rnaa6bonis,quod 
niCtOSCauiaficquadruplum :  t.iiiK-!i  iRiid 
qjOadniplum  cll  Hmpli  itlius  quadru- 
pftum  ,  quod  mccturando  a^ocisdefini- 
tnmeft:  priosaatcmfimplom  dcfinicti- 
«kim  cft ,  qoam  quadrupluni  Hmpli  iftius 
conftimarur:  Atfimplumhocqucniam 
incenum  cil,  necedictopcztorisdeter- 
iBinatnm^dcfinitoracdetarminaturiure'' 
jniando  adoris,vtPttlIiaoftendic  i»  iLL 
t8.  Nec  obftatquoddicitur  qnadrupbri 
idquantireseft^/r;./4.  $.7.  Digeft.  fiud 
mtiMUif*  Idenimex<{./lrj.  if.DiieSJtd$t9» 
ficonuiino  acdpicndumeft ;  quanriccs 
cft cxiureiurando  adoris }  feu  qiunti  rcs 
cftcxiureiurandoadoris  a;ftimata.  Nec 
etiainimp€dit,quodomne,  quoda^ho- 
ne.qttodmetascanfiiteftitoinur ,  quadtu 
pktur  4J^.i4§'t'  Atque  fic  criam  firu^ 
Aus,qni  ramen  ,cum  petanturlblum  tan- 
quam  debiti,  non  etiamtanquaro  noftri> 
non  sftimentar  per  iusitirandom  in 
tem. 

Nam  omne  quodreftituirur,idqua- 
druplctur,adcoqucft:uchis  ctiam,fed  ex- 
inde  non  iequitur,quod  id,quod  quadru- 

i>lacur,  pariterctiamperiutiafaiidnmin 
item  .Tftimcrur.  Qnadruplatur  rcs  i- 
plarefticucnda  ,  prius  iurciurando  in  li- 
tem  xftimata:  quadruplancur  fru(5fcus,lcd 
cftiinarioffidoindids.  Sici^tur,quoad 
adtionem  qnod  nietu$cauu!,fe(eresha^ 
bcr ;  is  qui  rcm  mctuextortamdetinct, 
iubccur  pnmo  iliam  priori  iuo  domino 
ifftitaeic:  fitefticaic,beneldeictlift- 
bct:  fin  minus,  pcfmitrinir  adoriaduct-  • 
fiisip(umiureiur.indo  rem  fiiaraxftima- 
rc  ,  cuiiis  rci  iic  xitimatx  quadruplum 
|>oftpra:ft«ecompellacur ,  qui  arbttrio 
JadiciFtianpocai&. 
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Qwmnis  non  ignorem  IliigflMiC 
Dondmm  15.  rMMMt,  38.  diftinguere ,  «1» 

inrra  .mnum  quadruplcrur  limplum, 
quanti  res  cit,qua:  relliti^  dcbet,  hoc  cil, 
quann  vcrccft,&  quanri  intcreft  a^ri% 
mcrum  nonpari  :  accumpoft  annum  «i 
fimjilum  '.cnrumcftjinquoidagitur,  vt 
qucd  pcr  mccum  amiliura  eft  ,  ccilitua- 
tur,  nifitdarbitrio  iudicis  rcfticuicur,ie^ 
quacur  quidein  condcmnsriftipanri  ck 
xcs  eft;  fed  quand  ea  eft  iurciunnd^ado  - 
ris  .vftinua :  afiqoe  ficacdpit^  L  iS,£.dt 

Qjuetamen  diftfoftio  propccrca  noA  - 
videturadmicccnda,quod  texcus  i.Ug.A% 

generahsfic&:  indiftinclc  velic  fimplum 
aciHmari  arbicrio  adons  per  msiuou^ 
dum  m  liccro :  nccedamvUusjtcxtiiscSr 
tct,qai  bancDondlidiftin^tionemcQiir 
ficmct.  Quibus  &  illud  accedit  i  quod 
qua-  r.itio  fuadct  rem  ,  qua:  non  reftimi- 
lur  ci  cui  crac  mctu  cxtorta ,  poft  annum 
iatatuando  in  litem  arfUmari  ,  eadem 
qiioqueidem  ficriintta  annum  omnioo 
compcllat. 

Qupdporco  Autonius  Faber  aic  adio- 
nemdoUBltem  dcco  compcccre,quan- 
ti  resvercefti  icu  quanci  rcueta  incereft 
a£koris  ,  id  apenc  a  Paulo  ncgatur & 
quod  ille  M ftm.  d.  leg.  iS.  dicic,fi  res  noti 
reftituaturcondemnari  reum  quanti  res 
cft,id,ipfbmcc  Paulo  intcrprete  hi  verfuuL 
ilaiim  fubic^o  fic  accipicndum  cft  ,  vti 
iupra  illud  intelhgenduni  dixi  ,  ncmpe 
quanti  res  cft  ex  iureiurando  in  litem  a- 
doci8,fed  qoanti  rcs  iufetutando  aAoris 
jcibmataeii  Poftrcmoctfiediflodcdo^ 
Io&:edidlo  ,  quod  metuscauianildcla- 
reiurandoinUtem  rcpenamrcautum:id 
tamcn  ez  lententia  cdtAi  aflmtifkendniii 
clleiinrerprcscft  ipic  Padus  md,Uj^it» 
qui ,  vtinicripcio  cius  lcgisarguir  ,  edi- 
^um  dc  dolo  &  mccu  interpretacus  eit 
Sk  II.  qucm  adcdi^hun-pcrpcmnmfix^ 
pfit,  • .  , 
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Non  adaer(arur  fenxcnux  noftrac  fe- 
cundmn  Antonii  Fjbh  argniTwntum » 
quomam  in  d.Ug.  qmnt.  Digifl.  dc  in  Ut.  lur. 
kurisconrulcu&  Marcumis  reUqoas  in 
pcrfbnam^hones  luniles  tftis  quas  ibi- 
dcni  receiifuic.  niuiuiiccxcludcrevolmt: 
alioquin  h  hoc  ipli  propoficum  fliillct, 
necin  adkione  rcnunamocaruni  qita:  & 
ipla  in  pericnam  cft ,  iiuaretur  in  Ixem , 
contraqiiamcliciturm/rj.8.  &p.  Digeft. 
rtr.  Mtot. 

Nec  etiam  iii  Fauiana  &  Caluifiana, 
■  quz&ipfa:  inpcribnamruntj/rj.^r/?;!.  $. 
bdcc  a£lio.  t>igtjl.  fi  qutd  m  fraud.  patrorti : 
ncctamenbonxHiiei  funt  §.  2S.LdeaS. 
iii  licem  iurari  pollct.cum  ramcn  contra- 
riumalleratlurisconlulcufi  inl.  Tenetur.ff. 
d.ttt.  Quaproprer  a  fimilibus  ctiamhic 
proccdendum  e(ladrimilia,&  vbicadem 
raciocft,  ibi  iusidernconfticucndumeft 
Itg.  duodecim.  cum  fequentt.  Digefl.  de  le- 
gtbm. 

Non  obftat  lertium  argumcntum: 
Dametli  alienatio,dolo  aut  vi  cxtorta,do- 
miniumtransferatftricloiuce  :  humani- 
Uiciamcniica:quitatcinrpetb,qu,c  uis- 
iurandum  in  btem  luftinet  leg.  odau.  Di- 
geft.  hoctttuL  &ltg.   Dtgeft.  rer.  amot.  Cc- 
cuscft,  maxime  cum  rcftitutionis  inin- 
tcgru  bcneficium,  quod  ad  infirmandam 
alicnationem  iftam  competit ,  femper  in 
parato  habeat  Iarfus,<Sc  ideo  rationem  iu- 
risiurandi  in  litem  in  hilce  a<ltionibus  de- 
ficere,diccndum  noneft;atqueiiancfb- 
lutionem  meam  egrcgic  corrfirmat  ex- 
'cmplum  aihonis  Fauiana;  6c  Caluifianaj, 
tjuas  &  iplas  adtiones  compctcrc  de  rc- 
•bus  alicnatis  in  fraudem  creditorum,  aut 
patronorum,  quas  rcs  alicnatio  in  accipi- 
cntcs  tranftuletitjcxpcditum  cft.    Et  ca- 
mcn  in  illisa(^ombus,non  obftantcalie- 
nacioneifta ,  inlicem  iurariliquidocon- 
ifcu  ex  leg.  TmtHr,Digeft,  dfim,^tuimJr4Hd. 
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Atquc  ita  quoque  quaico  &  poftccmo< 
.  arguifienco  fatisficn  puco. 

^LSOLVTIO  TUESIS 
Septtm€, 

'  i  ERTIA  cau6,  cxquadacurin  intc-  Ijt.A. 

grumrcftitutioj&xtasminorennis. 
Mmoribos  enim  15.  annis  practor in  in- 
tcgrum  rcftitutioncra  poUicccur ,  fi  iudi- 
cii  imbecillirate  lapfi  prohibentur.  Mi- 
noribus,inquam ,  ly.  annis  ,  adcovtcx- 
tremus  dies  25.  &horaeiusvItimaamo- 
mento  in  momentum  compucctur  ac  re- 
ftiturioni  locum  faciar. 

Quamuiscnim  ali.as  diesannivltiml 
poftrcmus  cccpxus  pro  completo  habea- 
tur  /.  odau.  Digtft.  de  munerilut  &  honorthm 
leg.  74.^.  Fabius.Diceft.  adSC.  TrebeU,  Hoc 
tamen  in  loco  rcs  (ccus  fefe  haber  Ug.  tat. 

mmortm  tert.  Digeft.  de  mtnortb.  L  pn.Cod. 
,  dt  tentforib.  in  integrutn.  Et  ratio  n  rc  eft, 
qtiodmedido  pr.Ttoris  non  fmipiicitcr 
dicacur,quodcum  minorc  15.  armis  gc- 
ftameft :  (ed  quod  cummmorc  ij.  an- 
msNATVgei^nmeft  :  hocaurem  ver- 
bum  njttw  ,  fiuc  rtatiuitas  fignificat  mo- 
mcntum  nalcendi :  accedic  cnam  fauor 
mnioris,qui  fiiadet  excendi  pocius,quam 
reftringi  tcmpora  minorennicacis  pro- 
pcer  bcnefiaum  rcftituttonK,quod  xtau 
hujc  tributum  cft.  Scd  dc  hac  quxftio- 
nevidequa:di(5bluntfiipra^Mr.  j  thef 
i.Ut.E.  «yf»*.  vbiquoque  notatumiu- 
re  Saxonico  xcatem  minorennem  finiri 
&terminariatino  vigefimo  primo  coii^- 
pleto. 

Sic  autcm  prarcor  minoribus  facilita- 
tcinconfiiltaactaris  lapfis  ac  circumuen- 
tisfiiccurrit, vteosmeoofficio  in  prifti- 
num  ftatum  rcponat :  (cicndum  ctcnim  ^ 
cft  prxtorem  ,  lcu  magiftratum  non  con- 
fuctiiirc  de  caufis  ordinane  cognofccrc, 
Kkkkk  ftd 
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fcd  iudiccm  darc  qui  cognofcat :  c^uini- 
mo  nequidcm  pocuiilc  Itg.ftcund,  Cty- 
dt(.  dt  ptdant  ts  ludtc.  Scd  foiuum  f  uilfc  li- 
tigaimbus  conftuucrc  iudicem  qui  co- 
gnofceixc&iudicarct.  Exccptis  pauds 
quibufdam  caufis  ,  maxunc  arduis  ,  dc 
quibus  prartor  ipfe  cognofccbac,nec  iudi- 
ceni  dare  Iblebat :  hinc  animaduertcrc 
licet ,  pro-totcs  in  fuis  edi^s  plerumque 
polliceri ,  ftmdu  tm  daiurum.  Raro  fi  m- 
(uctturum  vtl  Mumjtduttfurum.  £x  ha- 
rum  tjmcn  caularum  ,  luqnibusma^- 
flratusipieiudicat  &  cognitioncm  luici- 
pit,numeiocft  quoquercftitutio  in  in- 
tegrum  aiinocum  ,  dequaiupczfentia- 
rumqu£(ljo& icimonobis  cll:  inluc 
fiquidcm  practor  lc  animaducrfurum 
pollicctur  Itg.  frim.  Digtft.  dt  mmoribui. 
cuius  hxc  (iint  vctba :  Pr*t»r  tduit ,  ^uod 
tum  nurort  qiuun  vigmtt  qumqut  annu  nor 
tugtftumtjft  dicetur,  vtiqu^qut  res  trird^ 
mmaduerte. 

Ac  prxtorix  cogninonis  expccilafit 
mentio  m  Itg.  //.  $.  Inttrdum  Digtft.  de  an- 
n^ibus. 

lit.D.  Nondiflinguit  prartor flntnepatre»- 
fam.an  Bliifam.  Mafculi  an  fccmuix :  o- 
mmbus  tiquidcm  iuccurrii  modo  mino- 
res  linc  &  iudiciiraciliuteacimbccillit|te 
lapii> 

Carterum  qui  ex  capite  minorcnnis 
«catis  rcftituiionem  m  integTumpetit,i$ 
probare  tcnetur ,  (eadhuc  minorcm  15. 
anm» ,  iudicn  imbeciliKate  lapiutn  ei^ 
fc. 

i€taris  minorennis  probarionem  dif- 
ficihmam  eiTe,fcribif  poftBartolum  «1  /. 
dt  €tMtytutmerofeptimt.  Dtgtfi.de  niinorihu. 
Pariilura  len/tl  10.  nunier.  ji.  lacobus 
Mcnochius  lib.  2.  orLitr.  mdu.  qutftion. 
tafu  116.  Cum  dam  &  in  occuito  parcrc 
(oleant  muljcres.tefte  codcm  Mcnocbio 
IA.t.prtfumpt.su 

Hanc  vcro  xratem  nccclEirio  probaii- 
4amfllc,  pioif^UamxciUcuuo  couccda- 


rvTATioNis  Xr. 

turfcribic  Marcellus  lurisconfultus  01  L 
4^.  Digtft.de  minofih.  Dtttaft,  inquiens, 
etus,  quifemtnorttnartnu  vigmtt  qumqne  di- 
eit,iaufa  logntta probandum  eH,qwapeream 
probationtm  m  mtegrum  reftitumni  eruf- 
dem  ddoiefientk  &  altk  caufis  prdiHdtca- 
tur. 

A  qno  autem  probari  debeat  ztas, 
non  xque  conftarcvideo:vcriortamen,  QU;  y^- 
^qaior&meliore(Vfcntcnriacorum>qui  Quuat^ 
probarionemxtarisciincumbcrc  3.\\XL\x,tem  mt- 
qui  in  ca  icic  fundat  &  ptoptct  ilbm  tefti-  rennem 
tuipoftulat.  probart 

1.  Primo  iadt  pro  hac  fcntcntiacom-  debeatf 
munis  rcgula  iaris,qucd  adlori,  itcmque 

ei,  qui  dicic  &affirm.-\t  onus  probationis 
incumbac  /.  Ailor.  Codtc.  de  probat.  feg.  2, 
Digeft.eod.  ttt.  InpFopolicoaucemrainor, 
rdhtui  cupiens,eft  actor,  lecu:cin  .xtatc 
fundat  minorcmque  feic  ellc  affirmatr 
pcoinde  ztatisminoccnnisprobatio  ip^i 
lure  incumbit. 

2.  Con6rmacinIuperhancienteaa> 
am/  Cumtep.Codic.deprotat.  vbilmpcr. 
cumte  mmorem  quinque  &  vigmttanna  cjfe 
proponas  ,  adtre  prafidcm  prottmcxa  dehtSt 

deea  atate  probare.  Eiun  iraque  qur 
minorcm  xtatcmalIegat,prohare  cam  o- 
porca. 

}.  rdemque  reluccc  quoquc  f  x  feg  <. 
Codic.  itreftttut.  \n  vcrbis  :  Si  mmo.tm  tt 
quinque  &  vigtntiannu  fuifie,  cum  tontrahe- 
teSfOftenderk. 

4.  Iniuperprobat  id  ipfum  vuigari* 
Dd.thconca.quodis,  qui certum  tcm- 
pusadducit ,  illud  probatc debcat  /.£«nr 
aQum.prmc.  DigeH.  de  negct.  g$fi.  i.  Eitm. 
publtiiana  ff.de  pubftc.  in  remaS.l.Matrem  C. 
deprolat. 

f.  Prartcrca,quidedudt  aliquod^in- 
ccrtum,probarcdebct  L Jpadonum<^.ftlie. 
tus  Dtgeft.  de excitfat.tuttr.  Ataui  anas  cft 
quid  mcertum,cum  quoridrctugiar,qua». 
tiJicmutcriu  Lpro/onebatur.  Digtik  denk- 
dK,  PcoindcxcasmuioKWus  probandA 
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eftabeo.qui  (c  in  integriim  obcam  a*ra-  idqueideo  ,  quia  non  nccclTe  haber  ain- 

tem  rcfhtui  podulat.  plius  iiuendcre ,  quam  lc  fuiirc  tempore. 

6.    Dcnic^ue  pro  aftu ,  qui  habct  dc-  contradbus  minoreiti. 
bitafbrmamjlemperpnlumitunii^^M       Ethacciucumdcinititegrum  rcfHra- 

pdrte.ff.deprol/*r.  qui  igitur  vult  impuiarc  tione  ex  capitc  artatis  minoreiinis  concc- 

adum  ,  dicitur  habcte  pr^rumpttoncm  dcndaquacrirur.  Aliisvcroinad^ibus,  in 

contra  (c ,  &  obid  j^rauatur  oncrc  proba-  quibus  ^rtas  allc-gatur,a  quo  actatis  proba» 

tionistiaxta  l.getterabter  ^.Ji  prenumtH  fi-  tvohcri  debcatpcr  djlbn(ihoncm  exph- 

nt.fJe pdtu9miruUbert.  cant  Menochius  d.pr4fHmpt.so.6c  Gilckc- 

-Quocirca  minor,pcrin  integrum  rcfti-  nius  ad<£/p.vbi  vide.  * 
tunoncm  impugnaturus  contradb.jm,aut       Atquomodoptobandafic  xtas  porro  Ut.f, 

aliqucm  atium  adum  afcgcftum.ptoba-  qua!rirur?Etquiaprobarioip/ius,vtpri-  Qq,  jj,' 

rctcneruractatcmminorcnncm.  usdidum.perquamdifticihs  eft,idcirco  Quorrw 

EthjrcopiniocommuniseftjteftcMe-  adeam  probandam  admittuntur  proba-  ^  fit 

tioch.  de  prtfkmft.bb.  i.prdf.  jo.  eamque  tioncsalias  impotcntes  Menoch.  dd.  loc  probumU 
prariHdiciis  confirmarunt  Bononicnres,       Hmc  Autor  noftcr  ftaruit  in  artate  mi-  ^gff 

candcmquc  comprobant  Doncllus  ,  &  norenmprobandallari  ailcnioni  parcn- 

CilckeMyisidLf.Codte.dtprobdt.  Meno-  cum.  Etita  quoque  Menoch.  d.  ttfu  nt. 

chius  /  k<o.  Mauntms  de  m  in'egr.  reftitut.  capit.  ^17. 

Nen  obftatprimofauor  xtatisminor-  Bartoi.ad  /  etum  Diged.  de  probdtion.  Id- 

ennis,cui  tnbuuur  rcftitutio  ,  qu  quc  queftabihnopinantur/. i^.D/^ri?.  <fc^r#- 

iiudere  vidctur  ,  vt  is  qui  vult  reftitui  i<f.vbiTercnriusClemens  ;  etiam  ma- 

probandi  onere  fublcuctur  &exoncrc-  rris.mquicprofefliofihorumrccipitur: 

tui:  fcd  &:  aui  rccipicnda  cft. 

Rcfpond.  Quoniam  hadcnus  bcnc-       Eti»/.  /.  Codu.fi  mmrr fe  nuutr. dix.  Iri- 

ficiatribui(bIcnt,nealiisfiatiniuria/*^.4.  demtalis  profcfCoparcntum  de  hbcro- 

Codii.de emdncipdt.lih.    At  non  carccret  rumxtateproiuftaaclegitima  probatio- 

parua  iniuria,  (i  is,  qui  dicit.  rciiciat  onus  nc  admittitur. 

probaudiinaducriarium  /.  ASor.  Codic.  de       Carterum  quo  minus  huic  fcntenrix 

frobdt.  Autoris  (iibfcribam  ,  facit  quodnullain 

Sic  criam  nonobftat  / 4-  Cedicderejiit.  caula  probatio  fiifpedb  admuti  dcbeac: 

M  itttegrum.  vbi  traditur  cx  iiure  certo,  atqui  parenrum  teftimonium  in  cada  li- 

cum  qui  pctit  fe  in  integrum  reftitui,  ad-  berorumeft  fulpefhim  §.  9.  &/eq.  I.de  t<- 

ucrliis  id.quod  minor gcilit,  non  habcrc  y?4»».proptcr affcdioncm.qua  liberos  fu- 

neceirc  pcobare/c  minorem  cilb  cum  pc-  os  profcquuntur,&  proptcr  ardbfEmum 

tit  rcfticutionem  ,  fed  faris  cfle ,  fi  pro-  ncccflitudinis  vinculura ,  quo  liberis  co- 

bet,  fc  tunc  miiiorem  fiiiile  cuiu  contra-  pulanturparentes.Vndeetiam  m  LpMxett- 

hcbatur.  tes  6.  Codu.  de  teftib.  parcntum  tcftimoni- 

Refpond.  Nam.vt  fupca  hanc  confti-  umin»cauGihbcrorumfimplicicerimpco- 

turioncminduximus,  pcobacporiusno-  batuc.  EtLtefla.  Dtgeft.4e  teftb.  Teflis 

ftram  fcntcnriam  ,  quod  fcihcet  reftitui  idoneus  pater  fiho  auc  filius  patri  non 

poftulans  probare  zratem  debcat  i  hoc  -efh 

igitur  faltem  vultharc  £4.  quodqui  rcfh-       Etquanquam  lohannes  Maurtrius  ad 

tut»oi»C4nperit,non  tcncaturprobare.fc  hafcelegcs  rcfpodcat.fauore  fpeciahmi- 

minorem  ellc  ,  nunc  cum  rcftitui  poftu-  noris  <jtaris  reccptu  cftc  vt  ad  cius^bario- 

lat,  (ediefuiileiniDOTera  cumcontraxic,  ncadiniccantparcccs.Eiusautfpeciahcaris 

Kkkl^k  a  cacio- 
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rattonemcrtc,  quupcaEfimunnir  paren- 
wscxmairc&mtcmione  le^is  pcrfedi- 
dbus ,  imo  venus  a-utem  nofle  quamalii 
Mgum.ltgM  tMteUCodic.de  rtJhiHt.md§te' 

Scdtamen  hac  refponfio  ncruiun  ar- 
gmncnti  propofiti  non  infi:mgit,quando- 
«juide  prifumptioifta  lcgis  non.vt  opox- 
tcbac.probatut^&rquanquam  fortaflis  pa- 
rennbus  d(^eritatc  in  prcjpolko  racUus 
conftarepoflk,quamaliis>penculura  ta- 
nurn  fubeft.nc  ingratiajin  libctorum  veri- 
carem  occuUcnt,  ac  hlittm  depoiunt  te- 
ftimonumi,quoparsaduer(a  nonpariiro 
grauacur.Qupd  Taiic  co  ma^is  hacm  cau- 
laprxcauendum  ,  cum  lic  prafiudidilis, 
at<jucaliiscauiis  &  quitftionibus  prauu- 
dicium  6ici2C. 

Necobftanrcextus  paulo  fupra  addu- 
Jh  i  loquuntur  enim  non  de  quavis  pa- 
jcncum  allcrtione,  /ed  de  parcntum  pro- 
feflionibus :  ctcnim  ficconftiturum  rao- 
•ribusqucapud  popukim  Roraanum  crat 
rcccpcum.vc  quadiefiJiustiaiccbacorab 
«a  paccnic&incra  jo.  dies  apud  ada  pro- 
Jicerincccllum  Wabcscnc ,  quo  iimul  dc 
ftatuillorum  &:de  a:tacc  conftare  poftcc. 
Huiufmodiigicur  profeilio  &publicaaf- 
<jerao  parcncum  de  «ucclibcrorum  ad- 
mircicittadatatcnvprobandara,  quiahas 
profeffioncs  ,  ab  omm  ialpiaonc  faiii 
-  vuidicat  tcrapus,  quo  cduntur ,  nam  quo 
'«Dinpoce  parcntcs  hbaos  &bi  natos 
apud  a^  ttrohcencur ,  tiondum  vlk  bs 
cft  cum  hbcris  ,  ncc  faunt  parcnccs  v- 
-trunt  haccprofeflio  hbcris  nocnura  fic, 
an;profucuca,&iiprofiRUi:a ,  iqaibusm 
.  caufts  &  .qoando  pcoiucuraiic :  vc  non 
ponfmc  dici  parentes  altquod  comroo- 
dum  inde  capcare  Ubens  ,  auCTchquos 
vcile  U>dcre.    Oraniiigicur  fufpicionc 
hincrcmora  ,  mcrito  placuic  his  prQfqfl 
iion»bus  fidcmhabcci,quodcandiu  faci- 
«ndumeft,donec  concrarwra  hieatpio- 
batum. 

Sunc  qui  exiftimcnt:  dcjpontiQncm 


mcrieflkc  •cace  Ubei^orucn  -magis  indici- 
um,quamefHcaccm]pcobarion£m  iace- 
ccficvtmdexeKeiu&depofitioBe  venu- 
scm.inag»sinucftjgare&  ujquirere  vale* 
ac  SednequidcmiudiciiuuvclpriKium- 
ptionem  cx  matris  hoc  tcftimomo  re- 
iulure  ,  (edidplane  non  admittendum, 
vemm  vt  iufpcckum  <i;euaendum  mihi 
perluafiflimum  habeo  arg.  d.  L  ptirttitn 
Ctdtc.  dt  tefUm  &  ii^.  Uftu.  Digtfi.  tod- 
titiiL 

Deconiun£tisidcmiudiciumcfto  >  fi 
fcihcet  calcs  fint,  qui  ahas  ad  tcftimoni- 
um  non  admittantur  :  quonum  &  ho- 
cum  tcfti  m  o  niu  m  fufpc^m  eft,  &  ob  id 
Atctlimonio  dicendo  generahtcr  rcrao- 
ucauir. 

No«  obftantc  co ,  quod  cum  cxcranci 
admittantur  ,  multo  magis  admittcn*- 
di  vidcantur  cognari  ,  con(angi|in«i  & 
proximi ,  cum  nis  mehuspoifit  dc  na- 
fiBicatc  &  «tatc  conftare  ,  <juam  cxtra- 
Ticis- 

Rclpond.  Etcnim  non  hic  fpcdfatur, 
cui  mchuspoflitdcreivcritate  conftarc, 
fedqui  porius  veritatffit  didurusacdc- 
pofiturus:  iamverOjCtfi  propmquismc- 
liuspoflit  conlbrc  dc  ventate  &  nariui- 
tate ,  qiiiatamcnproptcr  amorcm  &  af- 
fc<iionati  ,  qua  piolcquuntur  iuum.- 
contonguineum  fu(pc(fti  funtA'  metnun- 
tur  in  gcatiam  fanguinei  falfum  dcpofi- 
turitcftimonium,idcirco  remoucnrur  a 
ccftimomo  m  caula  coniangumci.  Quac 
ratio  cum  ui  cxtrancis  deficiat.idcirco  cx- 
traneipoiius,quam  confinguinciad  xta- 
tcm  probandam  admitri  debcnt. 

Huic  itaquc  decifiopatct  quaeftionis 
ilhus,quaui  raouct  Author  noftcr.vtrum 
vidchcccficomunciliconcurrantcuma^- 
trancis.iUi  his,an  vcro  hiiUis  pnfcrri  dc- 
beant  ? 

Siquidem  conianguincos  non  pracfc- 
rcndos  extraneis,fi:dnec  adraittcudos  ftd 
cdUmoniam  cx  proedtdis  patec . 

Qupd. 


•r 
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QiukI  ii  camen  coniuncti  aus  lunr ge-  quxin  prodcilc  potcU  hlfx  xraus  anno- 

jneris,vtaliis  ctjumi  ui  cauli&.iduiict.intur,  tatio  ,  idarco  non  pra-lumuntur  pareu' 

jaecob ian^unis coiuun^oueatclliino-  tcs contia veruaccni id icnpitlle , yt  quos 

jnioarcc4tur,i|P^venu$cxiiluno  proptcr  iiiilLaiuad  id  craivu  a£fecbo  ,  quam  vc 

•utionem  auioris ,  quu  v  uicl.  iplis  rcctius  quandoquc  pofllt  cis  clle  lolauo  A  in  in^- 

^jetMG  conionguinci  conllare  potcll  ^  nioriam  artatcm  Hliorum  reJuxerit.  Di- 

jCKcrancis,uiconcurru  prardi(^oplus  vale-  ucrlaitaqucraiioeft  ccdimonii  liuealler- 

xcdepofiuoncra&cenimoniumipforum  tionisparcncis&librorum  in  quos  iuo- 

quamcxtrancocum.  rum  Hiiorum  i^iuitaccm  coniignarimr. 

Qvum  lcntentiam  nid  prariuinpcicne  hi  eaim  compauinur  profc/Tiuni  paren- 

Auns&  iegis,iiciibit  Mauruius ,  quoniani  tuni,  non  euam  tellunonio,icuallcrtioni 

iexpra:furait  mclius  &  efficacius  a  con-  eorum. 

ianguinco  quam  extraneo  minoris  a:u-  Ca:tcrumIacobusMenocIiiusii^./r4- 

<cin&natiiiicansrcmpora{ciri.  y«r?fl^r.;Mi«m./o.icripturam  iiuiulmodipa- 

Quod aiiccm  aliorii  ccibraonto,  veiuti  rcncura  nou  picue,  ncc  vcre ,  fcd  dunta- 

viaaornm  &  pra:icrtui\obilccricum,  ea-  xac  pn^ilunpciuc  probarc  natiuitacemli- 

Fumq;(nuliccu,qu£  pauencimulieriad-  bcrorum  ftacuic :  pca:lumpciuc  iddxco» 

iucruKyquiq;  i  bapcilnucc  iacro  iiLum,dc  quu  veriiimile  noii  fic ,  quod  pacer  men- 

auic  quxncur, iulccpcrunc,a:us  dacium  icripicric ,  quippe  quod  nuiia 

^obari  poilic  dubiiiim  plane  nuiium  eft.  cu^ciubfueric  cauia,  quz  irapeiicre  po- 

Ittera  G.    Ljbns<|uoquc,  in quibus  parences  dit:-  Fueiic  eum  aiiccr  icribcre ,  quam  ipiaei^ 

iS:  aiuu>cant  iiberorum  nataics  ict  vcritas:plcneautemidcirconojapro- 

An  hlri^  probatur  a-tas.cv-.-ui Jcm  piene  ptobatur.  tMce ,  quiacum  iure  cautum  non  fit ,  tan- 

fdteniu  MgiuitMSilert^UMiuiteff^u.jio.Mcno-  iMff»  ficlci  ciTc  ilii  icnptur^ctnbucndum. 

^<l'"^'**  dimsiiki  frdfiimft.  f.tdi£l.U£.2J>igeJl.deexcufiu.tutor.  xncer- 

diemn*-     randamcntura  iiuiliscxtacin/.i.§./.j^  prejaturdcpubiips  profeilionum  cabu- 

tiUiTdrit  j/;fxt«/i/./«/or.vbi  Modeftinuslcnbiciac-  lisj  in  quas  foLcet  profcilio  parcntura 

amotd-  latem  probari aut  ex  luvuitatis  lcripcura,  de  xuce  iuorum  iiberorum  rclau  ^ueric 

''"'■^ '"'aucaliisdcmouftrationibusiegitiAnis^Jcr  apud  a<!la. 

frobtnt?  icnpttiram  naciuitaus  proculdubio  intcl-  Scd  in  racmoriam  fibi  rcuocare  dcbe- 

ligirur  kber  parcntum ,  in  quem  nauuita-  bac  Mcnochius,quod  2.4rbitrjtr.iud.qu*/f. 

tcm  hbcrorura  annotacutu.  u^.  raormit ,  quu  probatio  natiuii.ms  dif- 

Ncc  obllat  ci ,  quod  lupra  de  tcitimo-  ficUis  admodum  iit  probauonis ,  idcirco 

tiio  parentum,  fuper acuteiibcrorura  dc-  ad  eam  probandam  admitti  probadones 

,poncntium,diduineft,quodvidelic.non  aiiasimpotentes. 

-Hfdeat,  nec  vllara  lidcra  vci  authunutcra  Prpbacur  infupcr  xcos  hbro  parxciaii  iJterd  H. 

mereatur.  in  quem  parochus  refcrre  folec  nomitvi  Qii.yo. 

Siquidcro ,  qux  res  profeflioni  paren-  &  cognomtnaeorucD,  qui  ab  eo  Ijapifma  An probet 

tum  fidem  concilut  earaq;  ab  omni  fui^  iiilapiunt ;  quod  cilc  ccrtiilimum  a?u-  dtateli- 

piaonc  hbcrat,  ea  quoquefcripturi  huic  tis  ccftimonmm,  aic  lolianncs  Mauriuus  ber  paro- 

pareiuumauchonuccmimpecrat:  (iqui-  ^.rr4d4/.£<^.^^/.quandoquidcmcxio- 

^**         jilem  eo  tempore,quo  fchpturaiftaiuti-  de  nulia  fraus  rcfukarc  poUit ,  cum 

«.'«^     vius  hbcrorum  a  parcnubus  annotatur,  hacprqcipueftltontioneagantfleban^vt 

fcin  non  potcft ,  vtruiu  laLa  a:taus anno-  fciai>t  quos  lum  parocluanos  habcanf , 

tatioaiiquau4o^rofutura;au  vero  oMv-  &  vt  iucidentcr  de  zute  conimpateat: 

,||ua4it  hbcris;  Proiudequiatamnoccre  quicoraniiiilvtihuus  aut  commodi  pe- 

KlLlikle    3  cuiuatii. 
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^em  inicrunclarfi  fuerint&  drcumuc  n- 
ttjin  intcgrum  reftituunturiira  quo<);  in 
mtcgrum  reftituamrciuitas  vel  Rcfpub!. 
id  quod  tcxnbus  haud  quaquam  oblcuris 
confirmatur. 

Nam  in  le^  petiult.  Cod.  ex  quib.  (oufm*- 
»#r.  qua  Dioclet.&  Maximm.Impp.Pnfci- 
ano  ita  rc(cx\\i\iT\i:KtjpubltC4^mm9Tumiu- 
rt  vti foltT,idtoqj  4uxilium  rejiituttonu  implo- 
rdrepoteft. 

Idemquc  Alcxanderquoquclmp.in/. 
fennlt.Cdt  lUTt  ReipubL  his  vcrbis  tcftarus 
eft :  Rempublicam,vt  pupillam,  extraor- 
dincm  iuuan  moris  cft. 

QiKim  lententiam  haudobfcurecon- 
firmauitcfiam  Maccr  lurifconfultus  in  /. 
f.f.de appellat. Iliud.  i nq uicn %,faendum rfl, 
ne/juepup:lliim  ney,  Kempubl.tum pro  Itbertd- 
tttudicatUTinmtegru  reftituipvJft,f(ddpptlU- 
tmem  eft  ntteJfATum.,  td^it*  refirtptum  ttt. 

Ex  hj(cc  vcrbis  colligimus ,  lingulari- 
tcrinfiiuoremlibcnaris,  contra  regulas 
iuris  comnuuiis  Rctpublicx  in  integrum 
rcftituiioncm  dencgari  :  atqui  ius  lin- 
gulare  ,  in  vno  conftitutum  ,  arguit  re- 
gulam  clle  in  carteris  in  contr.irium ,  & 
cxccptio  confirmac  rcgulam  in  cafibus 
non  cxceptis :  quocirca  Reipubhca:  ali- 
is  ex  cauns,  quamlibcrtarisinintegrum 
rcftinitio  comperir.  Qupd  tanto  ma- 
gis  proccdit,  quod  minor  vigintiqoin- 
que  annis  in  dtil.  leg.  p.  expreife  cum  mi- 
norc  confi^rtur,atminor  rcgularitcr  ha- 
bct  in  iiucgrum  rcftitutioncm  tot.tit.C.dt 
mmtegrum  rejiitutiontmmor.  aducrfiis/b- 
km  libcrtatcm  non  reftituitur  tot.  tttuL 
Cfiddutrf.vtndit.  Ergo  &  RcIpubLlic  non 
rcftituctur  aducrfus  libcrratem  in  d.Lp.  vt 
in  cctcris  caufis  regulaxiterrcftitutionis 
bencficio  gaudear. 

Et  quanqfint.qui  textus hadlenus  ad- 
iuctus  ficeludcrc  conentur,  vt  dicat,  eos 
nominatim ,  cxprclle  arq;  in  fpcdc  de  Rt- 
/«W.cllc  conceptos:  aliudautcm  Rempiv- 
blicam  cile^iud  duiucem  arffon.  /.  bonA» 
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&  leg.  tum  qui  Digefl.dtVtrbor.figmficAt. 

QHP  minus  tamcn  h.rccxccprioad- 
mittaturjfacit  qaod  vfitatc  in  lurc  rcfpon. 
pro  ciuitatc  dicatur ,  c  mulns  hi  lod  iiiffi- 
ciAnzUg  i.Digefi.quod(uiu/ji,vnfuerfit4tu.  L 

pUne.leg  ^.ttemait.  Digefi.  quod  vt  dut 
cUm.ttg.  Ttftd  Digefi.dd  mumctpdltm.l  vlttm. 
Codtc.dt  iuitRetpubU(d.  Itg.ii.  C$d  de  dtb.  (i- 
uttdtleg.i.Ctd  de  vtn.reb.ciuitat. 

Non  ctiam  mc  btct ,  Hugoncm  Do- 
nellum  in  cxpUcationc  diQ.  leg.  vigtfims 
ftptimd.dt  rtbm  crtdttor.  diftingucre  circa 
quaftionem  propolitam,fic,  vt  fi  vniucr- 
n  ciucs,  conuocari,  communi  confiho 
mutuum  acccpcrint,  vel  decreuerint  v- 
rMnimiccr,  vtalius  eorum  Homineacci- 
peret ,  lunc  rcftinitio  in  intcgnim  ceirer, 
quia  non  poflit  hoccalU  Rclpublicadici 
imbccillitate  quadam  iudicii  larla  atque 
circumucnta :  quod  fi  vcro  non  ita  Iblen- 
nitercoo^a  fit  ciuitas ,  eiufiiuc  dccrcto 
mutuum  fit  acccptum ,  autaliud  quippi- 
amgeflum  :  aut  li  adores  vcl  curatorcs 
pecuniam  acccpcrint  mntuam ,  duitate 
nihil  dc  co  iwminatirn  cauente ,  cunc  de- 
mum  putat  locum  concedi  inintcgruin 
rcft:tutioni  jatqucdc  hoc  cafii  addudos 
tcxtusinterpretandosclTe  ftatuic 

Veruntamcndiftinilioncm  hanc  iJ- 
circo  admitri  non  pofle  cxiftimo  ,  quia 
pol^cnon  calunonpoteftdiciciuitas  lcu 
Rclpublica  gcdiirc  aliquid ,  vcl  mutuuin 
acccpiflc,cuin  quidam,ca:tcris  noncon- 
uocatis ,  quid  decreucnint  autgelTcrunt. 
Quanquam  cnim.vt  quid  ab  vniucrfitate 
vcTciuitatc  gcftum  &dccrctumdicatur, 
fiifficitmaiorcmpancmadfiiiflc  acc  on- 
lenfilTcomnes  camen  ad  hoc  citandi  fiiac 
li.Cdtdtcur. 

Nam  quod  omncs  rangit,ab  omnibus 
approban  dcbet  leg.fin.Cod.  dedHthor.  prt^ 
fidndd,  Wefcnhccmpdrdttt.  ff".  fuod  cuiuf^ 
rniuerfitat. 

Proindc  hoc  cafii  mutuum  Rcmp.pfa- 
nc  obftnngit,&  coicqucntcr  aducrlus  .1. 

kd  cc- 
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ludrcftitutioinintegrumRcipublic^ne-  firudibusacapicndueft,  quiinrem&^ 
ccflana non  eru.  Ncc  ver6dubitandum  tiJiiatcm  minoris  verfi  probantur :  qui-e- 
exifbmoj,  qum  ciuitas  ,  etiam  Ibleimi-  nun  in  rem  mjnons  verli  non  lum ,  ven- 
tcccoa£bi,  ludicu  qiudam  imbcdllitaie  ditorireftituinondcbent 
labi  qucat ,  cum  experientia  ferc  quoti-  Cui  congruir,quod  in  Lvntc.C^dsdsrep, 
diana  id  Citis  abtmdequc  tcftctur.  Mul-  qtu fiht miiuLM  tnnff-.rejiH.  eom  qui m  m- 
t6  vero  mmus  lUud  admincndum  cen-  teprum  relUcuicut,  ficut  \n  damtx)  moom 
feo,  quod  idem  Doncllus  ad  M.  L ptnult.  ri  non  dcbct.ua  nec  m  luao  morari  6e- 
Coduqiubm  ex  Cdti/is  mator.  rerpondet,eam  bere. 

non  ad  contradhis  Rcipubl.  rcfcrcndam,  Ncc  obftat.quod  maioribus  non  fuc-rr 
led  ad cos  calus  reftrinj^endam  ctle ,  qui-  curratur /l/.^^mirw./^  mnmtlm.  ficri 
basahquid  negligcntia  illius  vlucaptum  autcm  poffit,  vr  aduertariufr  minoQ»  lie 
eft  ,  auta£bon€s  tempore  omillac  iiint,  mator.  Re(p.  Nam  mconiequentiam 
aut  alio  abquo  ex  adu  Relpubbca  fiicrit  lolum  fuccur ntur  maioribas,cujD  h^c  fib 
lacGu  '  naturarcftitucioois,  vtomniampnftinii 

Rcfpond.  Hoc  fiquidem  in  nuda  ac  ftatum  reponat :  &c  ntquiias ,  qua  nititur, 
mera  diuinationc  &  coniedhira  confift*.',  foadcat  non  reddi  minorcm  cum  iadura 
$c  qua  fadlitace  aircritur,  cadcm  rurfus  adueriarn  locupletiorcra,  Deindereuera 
reiicicur.  hoc  ipfo  fuccurruur  n^iinori :  quia  nifi  & 

maior,aducriariusjninoris,  m  pritbnum 
S  O  LV  T  l  O    TH  E  S 1  S         ftanmi  rcponeretur  ,  non  polret  minor 
N  O  N  >£. ,  reftuui  cx  ratione adduda ;  vt  ua  non  tam 

jjrofrtcr  maiorcs  ipiis  iuccurratur ,  quain 
literaA.  Eftituitur  igirur  minor  aducrfus  c6-  propter  nunores  ,  quo  &  iptis  con^lili 
•^•^^-   iVtraaum  dc  iure  validum  ac  fubfi-  poffic. 

fii"""^"' ftcntem  :  cura  enim  reftitutio  in  inte-       Nonobftat/.^^.;^</ewmw.  nara  mino- 
fitri  dcbe-         comparata  fic  ad  re(cindendum,id   re  rdbtuio ,  ctum  aducriarms  ihs  luum 
at  reftt-        j  minorc  geftum  eft  /.  /.    M.  ttt  ff.   redpit,fi  vnum  idemq;  fit  ncgonum ,  cu- 
tuiio .     ^  wmprii.lcquirur  vt aduerfiw  contradhis   ius  partcm  aduer^us  cum  minurc  con- 
iplb  lurc  nullos  reftitucio  non  detur:qua-    ftituit,ita  vt  vtnulq;  perlbna  &  confoiitt 
doquidcm  id  quod  nullum  cft ,  refcindi   acccdente  contraherctur  id  negoiuim,  v- 
noii  poteibomnis  fiqutdem  priuatio  prq-    no  ex  his  detra^.non  cofifteret :  aduer- 
fupponit  habitum,  &  non-entis  nuUx  fusidfireftituiturminor.mcnto&adver- 
lunt  qualitates,nuHx  confiderariones.  Et    iario  pro  iuapartc  negotium  reftituetu^ 
pro  hac  atlcrtionc  expreirus  eft  textus  in       At  (LLsS.  loquimr  de  ncgotiis  diuerfia^ 
Li6.ff de  mtntrtb.  nihil  communc  habcntibus :  nam  z&nb 

Refticucioncm  vero  minoris  ica  faci-  cttcclxefte  poceft  minori ,  vc  nuikfii  ma» 
cndam  aic  Paulus,vt  vnuiquitque  in  ince-  ion  contraria& conrra  poteft  tutori  cilc 
grum  ius  fiium  rccipiat:proinde  fi  in  vcn-  a£bo  conccaria,  vt  nulla  fic  pupiUo  6xrt£ki, 
dendo  fiindo  cucumicnpcus  rcftuuacur,  Li.ff.de  contrar  sd.tuteU.  DoneU.Cu}ac& 
iuvcc  pr^cor  cmptorem  mndum  cum  firu-   Anron.  Fabcr. 

dtubus redderc  & prcdum  rccipere  /. 24,  Sed vtriincumbat probatio.quod prc^  Qu.tfj. 
^.fin.ff  de  mtnorib.  cium  &  frudu  s  cx  rc  vendita  pcrccpri,  in  j^n  ddaer 

Sic&mmorfifundmnemcnscircnm-    rcm  Arcomodum  minonsfint  vcrn,  ini-  jirtomt- 
fct  iptus  fucnt,  reapiet  prcaum ,  &  fun-   nori  an  vero  ipfius  aducrlario,quxftio  eft  n^i,  at- 
damcumfrudibusreftituct.Qupddeiis   infigniter  dimcUis  ?  (ub^tfro 

Etquod 
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'hdtit  quod is.qui  a  minorc  cmit,probare  .vcrlam  in  vtilitatem  minoris:  dum  ibi  gc- 

qutdpre-  «icl^caf  precium  in  vtilitatc  ipfius  minoris  ncralitcr  dicirur  &:  indiftinilc  rcftituvii- 
aum  &  '^criiim  ellcntcmtj-, is,  qui  vcndidit  mino-  dum  emptori  prcciiiin  nec  dilbnguitur, 
fruSmtx  ri,probarctcneaturfirudkusexfundovcn-  an  vcrlaprobeturpecuniain  vrilitatcmi- 
rt  vendt-  dito,a  mmore  perceptos,in  uriluatc  eius   noris,an  vero  no,  &:  maximc  dum  cxcipit 
^^^f^f^.  dTcvcribshilcefundamentis  confirmari   catifam  cmptoris  loluentis  adolcicenri, 
ftt  fint  vidctur.  quemfcicbatpccunLimpcrditimjm. 
verfim  v-     Primo  in  LpatrisS.^ltem  exdiuerfo.ff.de      Mihi  fcntcnria  hxcpofterior  efle  vide- 
titifdtem  "iMMri^'.  dicitur,  mmorcperin  integru  rc-  cur  vcrillima.quod  ncmpcadkori  non  in- 
.mmoru?  ftitutioncm  cotradum  refcindenrc ,  rcm  cumbat probario pecmiiam in  vtiUtatem 
^u£bbus  auocare  preciumq;  redituerc,   minoris  verlam  clie ;  fcd  minori  prcban- 
quatenuscxindelocupletiorfitfaifhis.      dum  incumbat  pccuniam  in.rem  /uam 
Inl  m  C.<foripj<f4/.diciturminorcrc-  verfam  non  ein.-,  quoniam  hic  m  eolcfc 
ftitutu  reftituere  tcncn.quicquidadcum  fundat :  quilibct  autcm  mtentionis  fiix 
peruencnt,&  ita  vndentur  h^c  iuraPinel-  fiindamcntum  probare  tenetur :  &  ita 
io  rcquirere,  vt  emptor  probct  precium  quoque  eieganter  Menochius  hac  dcre 
.vtrlumfiiilleinvtilitatcmminoris.  /cribit :  Cartcnim ,  inquit ,  ambigi  ctbm 

In  Lfifine 3 j.^.mter pefito.ff.de  admitUM.  fijlet  qui  tenctur  probare  aliquem  cfFc- 
dicitur,minorem  cumcuratote vendidiC  6kum  clle  locuplctem  ex  re ,  qux  j)erue- 
Ie,pdfteaque,agnitaiTaude,in  integtum  nitadcumexcontradhi.  Etverius  eil  o- 
rcmtutum  fuifle  &  videtur  l  elcuarcmi-  nus  probandi  pertmerc  ad  cum,quifii2 
'noremareilirurioneprecii,nHiprobetur  intenrionis  fundamentum  m  co  ftatuit, 
illud  verfimi  in  eius  vtihtatcra.  .quod  is  fiwfhis  fit  locuplcrior ,  h.  c.  quod 

Sed  pro  contrariaopimone  minori  eo  contradlu  commodum  atquc  vtihta- 
incumDat  probario,  quod  in  rcm  fiia  pe-  tcm  fenlcrit,  itaglofla  in  Li.Codic.fi Mlutrfi 
cunianon  lu  ver(a,nitmirprim6/./.<irrtf.  vendtt.& tnLprxdiorum.Cod.de  prdd.min.& 
.tit.Cfiuduerfiucredit.  vbi  Impp.  refcribut:  thidem  Ssluet.c^ui  in  fpecic  contra£his  initi 
Cum profitearit  eum  minvre  zj.  annit  te  cou-  cum  mmorc  lcribunt,qtiDd  fi  conrrachis 
Ptdxifieynecdoceripotmjfeprttoremexeecon-  cft  ipfi)  iure  nullus  ob  non  (eruatamfi>- 
tr43umm»remeplocup!etioremfitnum,in-  lcnnitatem :  is  <}ui  cum  mmorc  contra- 
teOtj^ueMmmeruommre^rumrefiituturiybi  xit,fi  vult  pctercprecium,ipfiminorinu- 
ob(eruandum,quod  Imiplidterfitmen-  meranim ,  probaie  debct  prctium  illud 
tio  cdtrahentis  cum  m i nore, nec  aperirur  fuifle  vcr fii m  in  v tili tatem  m i noris ;  ficq; 
quod(ueritcaufamutui.Idcmqiin(/^^.^.  illumexeocontratlufuiirc  efFcc^kum  lo- 
«•li/tr.exprcfle  lcribitur ,  minorc  reftitu-  ^cuplctc:  cum  hoc  llt  huius  alTercntis  fim- 
endum ,  nifi  probetur  pccuniam  verfiim  damentu :  cum  vero  contradhis  tenct,  ic 
fuifle  in  rem  minoris. In  ifb  vef6i7.  allo-  minor  perit  illum  refiundi  tanqua  larfiis, 
quitur  Imperator  minorcm :  ipfiim  pro-  ipfc  minor  probare  dcbet ,  le  non  ellc  cf- 
inde  vult  prob.ire  pecuniaminluamvri-  fcdhiroexeocontr.idhi  Iocuplctcm,cum 
litatem  cfle  verlam.  diocfitfiucintentionisfund.mieniu.  Pr^- 

In Lnampofied. ^.fiminer.ff.dtinremran,  fumpt.ib.^.c.a7.nu.io.  Confirm.it inp^-imis 
ttadit  lCtus  minori  incubcrc  onus  pro-  (entenriam  noftram  quod  pupillus  in  du- 
banoi  le  Ulum  clle.  bio  locupletior  fadlusprxumutur  £^7§. 

£i  in  /. ^iuodfiminor.^.  refiitt1ti9.ff.de1m-  i.ff.defolut^ccK^wc  proaduerHirio contra 
«•r/it.quoad  precium  rcftitucndum  magis  minorem  militct  prxfumprioiquq  in  mi- 
faucrur  abfq;  onere  probandipccuniaro  norem  onusprobandiconiiciat. 

LUU  Ncc 
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Ncc  ad  rctn  qukquam  faciunt ,  qu«  Aat,eii],  pr«rupponitur,fed  dc  mala  C»iT-' 

pro  cotKUta  opinionc  liint  addu^la :  nani  fumpnonc  noncondat :  hancautcm  noi» 

.  hoc  Iblum  probant ,  qucd  prccium  tcci-  prarliimi  lam  oftcnfum  fiiit ,  ptomdc  <» 

piaicrr.ptoraducrfusqucni  refticutuseft  probandcbctvaquoallcgatur. 

minor,ti  precium  inrcm  minons  fticrit  Muliomuiusadrcmuat,quodFachi- 

vcrliimA'Jdfii(aumfucntprobatum.  neus  rcfporKiet  prxrumpnonem  illam» 

A  quo  autcm  proban  hoc  dcbcat,non  quod  nemo  fuum  iadant ,  huc  accorao- 

CxpMcaturin  addudis  tcxubusi  necvlla  darinoapoflc,quonum  lcx  probatione 

lcx  cft  aut  pnncipis  conftitutio,  quarin  hic  delidcret,  a«c  contcnta  lic  praclUm- 

prarfcnti  calii  noftro  onus  probandi  im-  pnonc. 

ponai  aducr(ano  minons,codcmq-,  mi-  Nam  manifcftiflJms  petiturprindpi- 

norcm  rdcuct.  um,cumhoc(olummqua:ftioncfii. 

Qa^4-      Scd  prf  fuppofita  dilfcncicntium  opi-  3.  Confirraat  mfupcrhaucopmionem 

Anfuffi-  n  onc,  quod  is.aducrfus  qucm  rcftitu-  U^-.^.rtfiuuti^.ff.dtmmcTib.&Li.C.iere^it' 

€iMt  ad-  tus  cft  mmor ,  pcobarc  cogatur ,  firudus  Ut  vbi  aiutur,quod  minor  reftjtutus  dc- 

nerprtu  vcl  prcdumdlcin  vtihutc  mmons  vcr-  bcat  reftitucrc  pcainiam  ,  quar  ad  cura 

pthffe  fi,s,quacriturporr6vcrumfufficitcoalb-  perucnit,  nifi  qius  fcicns  cum  confum- 

ifuodpre'  re  quod  ad  pupillum  feu  mince  pcrue-  pturum  dcdcnt. 

i;urH &  ncnt : an  vcro  &c  hoc  conftarc  dcbea: in  Et  quanquam  Tachincus  refpondcar 

fu^m  ad  viiim  ipfius  crogatum  cllc  ?  hoc  iu  clle  acdpicndum ,  fi  ex  co  fadus' 

mrtorm     Vidcturautemdiccndum.quodfiiffi  fu locuplcaoc,non tamen  hoc  nervu  ar- 

ftrucite-  ciat  proban,quodad mioorcm  pcrucne-  gumcnu huiu» infrmgit quicquam ; qui- 

tmt  ?      rit,  etfi  non  probctur,  quod  in  vfum  cius  doquidcm  &  nos  vltro  largimur ,  fic  dc- 

erogatum  fit.  nnim  rcllitucndos elTc  firu(iius  &c  preciu' 

L  Quiancmopr^fumituriadbflcfiium  a  ramorc  rcftituto.fi  cxindc  fit fadus lo- . 

;vcmalccollocaUe  aut  pcrdidillc  L  (uiude  cupletiottverumqmagencraliter  acpto», 

tHdebito  princ.Dtgefi.de prebat.  Proindc  ctfi  rcgula  nraditiu: ,  quod  mmor  ad  prccu 3c 

confumpfcntpupjlkis  frudus  vcl  preci-  fi:uctuum  rcftitutioncm  icneanu;,  idccv 

um,qu3:  ad  cum  periiencrunt ,  non  ta-  cxindccolligitUE,quod  mmor,ad  quciiv 

mcn  malc  confumpfille  ,  pcrdidillc  aui  ptcaum  vcTfirudlus  pcrucDirtc  conftat,. 

iadlafle  prxfumirur ,  fed  ita  potiuscollo-  tegularitcr  locuplctior  ficius  ccnfcatur^ 

callc,  vtcxiudclocuplctiortedditus  fiic-  \lquc  dum  ab  iplb  mmorc  comranunv 

rit.  fucricpcobatum. 

1.  Acccdit  quod  in  dubio  prafiunicur  Nonobftatprimo//«^«^/fl<»  f[.  iefelut. 

qui(que  locuplctatus  LfidefunQm  C.4rbtt.  vbi  Marccllus  ait,  tum  dawii  locupictio- 

tuteLL4.7.S  i.ffJefolut.  tematiquccireIa£tum,cumrcsconfunv 

Non  elidit  halcc  rat ioncs ,  quod  rc-  ptn  fiiit  in  vUis  ncccllatios  vcrlL 

(pondct  Mcnochius  6  prtfionpt.ip.HUfrr.^  RcIp.Nam  malc  cxinde  infectur,quo(l 

iam  ante  conftarcdc  conliunptionc ,  qui  non  fufliciat  dicerc  rcm  elli:  confumpciv 

igitur  velit  dicerc  minorcra  cffcdhiakcfle  lcd  probah  debcat  vtiUtcr  cllc  coniunv- 

tocuplcnorcm  cx  caconfiimptionc ,  eum  pcain :  ecenim  locupletioccflicdus  quifq; 

probare  dcbcrc  confumptam  rcm  con-  ccnictui,quando  conlumpta  ces  in  vfu» 

uerlam  fuillc  in  vfiis  neccllacios ,  alioqui  ncceilarios  conucrfa  cft :  ftd  conuerfam. 

non  poflc  diciiHum  fad^um  dlc  locuplc-  cfle  in  vfii&neceflarios  non  debct  proba- 

tiorcm.  n,fcdpr^umirurinvfusncceflanoscoiv 

Eieaim  de  confiunptione  quidcinco-  ueda,vtfii^raoftenfiim. 

Sic«- 
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Siccciamnihil  qiiic».]uamacl  icmfacit,   dmerfaff.dtminarib.  mverb.  uivcnis  aurem 
quod in  Lvtrutt.ffide pet.htred.dickur,  vcr-  eaccinis  cx  orecio  ledcLTC ,  cjiLiccnus ,cx 
bumperucniirc  .iccipicndu  erte  cum  effc-  eo  fiidius  eft  locupletioi:. 
du,  (cilicetli  bonx  fidci  pollcfror  ex  eo       Rc(p.  Ncinoc]uippccft,quiinficicrur 
fadhislitlocuplaior.  dcprcaononabtcrtciicnminorcm,  re- 

Exhoccnimid(blumconigitur,cjuod   fticuui!n,quam  quatenjs  locuplctior  lic 

f»ropric  perucniile  dicatur  id,cx  quo  quis  fa^lus :  vnde  vcro  colhgatur  locuplcaor 
ocupletiorcftreddicus:  vtrumauccralo-  fa<5his ,  vcrum  cx  prxliimptionc ,  aii  ve- 
cupleriorcm  aliqucm  fathim  cire  prxfti-  ro  ex  probatione  aducrCiiii ,  qu^Eritur? 
mi,an  probtoidebcac,quod  tolumnunc  Non  igitur  hic  qu^cftiocft,  vtrumeacc- 
m  quxftione  cft,  ibidcm  non  cxpcditur :  nus  (altcm  tcncaiur ,  quatcnus  faCius  cft 
tmpcrcincnicr  proindc  Sc  extra  olcas,  locuplciior,led  vndc  ipliim  locupletio- 
quod  dici  lolctji/.rfrMWi.adducif ur.  rem  lactum  clTc  coni^ct  ?  Hocproiude 

'  Eiuldcm  valoris  eft  &  hxc  ratio ,  quod  vult  textus  adductus ,  quod  li  minor  pro- 
hi  l.prtdtonum.& l.fipradium  Codde pradiit  baric  partcm  quandam  preciiiu  vfum  lir- 
WM».dicitur,  mmorc  pro  eaduntaxat  partc  ura  couerlam  non  fuiile,nec  indc  lc  locu- 
conucniri  poftc,  quam  in  facultatcs  cuas  pleciorcm  fitlum  ,  quod  hadlenus  non 
cropatamcfrcconlhtcrit.  cencatur ;  fed  quoad  rehquam  duncaxat 

Rcfpond.  Non  cmm  explicanc  Impp.  prccii  partcm,  quam  maJc locatam  aut  l\~ 
vtrum  cx  probationc  aducnarii ,  an  vcro  di  iniercichne  minor  non  probarit ,  quo- 
cx  priiiimptionc conftarc dcbcat dc cro-  niam  haitcnus  locuplctior cenicxcuc 
gacis  in  vcilicaccm  minoris ;  proindc  id  ex  Non  rcfragatur  poftrcmo  lex fioe. 
aliis  lcgibus  eirc  pccendum,  non  obftant  terpofito.  Digefi.  deaimimftr*t.  tutor.  m  veri, 
mCvipcT  leg.i.& s.  Codic.fi aduerfus  <redn.in  quAro  cum tx hacverulitione meltor  failwnott 
verb  Ntc  docen  potuife  tx  tt  contr.tdu  lo(u-  fir ,  neque  in  rem fium  quicquam  verfim  pro" 
ftetiorem  ejfefa£lum.  Item :  Hec  ea  m  rem  betur  ,  prtcium  emptort  reftituere  non  de- 
ttutmverfitefi.  btatf 

Rcdtc  cnim  poft  Mcnochium  refpon-  Hxc  lcx  rcquiric  probationcm  m  rcm 
dec  Duarcnus :  Rcgulare  efte ,  quod  ini-  vcrfam  non  eltc  pecuniam,  quia  ahoquiit 
nori  conccndcnriremnoncircs\:iamm  precium cmptori  relhtuendum  non  fit: 
fium  vcilitatcm,Icq;noneire  fiuiium  kj-  atquificxeo,  cj»pecuniaadahqucmpcr- 
cuplcriorem,  incumb.it  huiusprobatio  /.  ucnit  prxfumcrcrur  locuplctior  fadtus, 
minortbm  Codde  m  irtttgrum  refiitut.leg.ttam  nori  clFct  opus ,  vt  illud  a  lege  rcquirerc- 
poftea.^.mtnor.  Digeft  de  iureiur.  (cd  cxcipi-  tur,ncmpc  cx  ca  pccunia ,  vcl  alia  rc,  qux 
cndum  elle  mutuumrnam  quotics  aducr-  ad  quempiam  pcnicnit ,  cum  Fachim  elTc 
fus  mutuum  pctitur  reftitucio,onus  pro-  locuplcciorera,  (cd  dicendum  cftct ,  eum 
bandifemperincumbereaduer{irio,mi-  tcneri  ,  nifi  probarct  lc  confumpfille: 
norcm  elle  faiiium  locuplenorero  cx  pc-  Iblct  cnim  iuris  prifumptio  onus  pro- 
cunia  numcrata.  Qupd  ait  vtihtatis  & x-  bandi  in  cum  transfcrrc,concra qucm  vi- 
quitatis  gratia  cinftitutum  cftc  proptcr  gct  Lnon  eflverifimtle.Dig.dceo,  quodtntt» 
(Taudc,qux  intcruencrat  in  mutuo ,  cum  caufa. 

mtilds  documcnris  ellct  cxpertum,  dam-  Rejjioni  Non,inquam ,  hic  tcxtus  lcn- 
nofumdle.minoricredercpccuniam.Vc  tcntia:  noftrae  obftat ,  quoniam  cxprcf^ 
ita  cxccptio  rcgulam  confirmct  in  cali-  fc  dc  eo  calii  loquitur ,  quo  non  lolum 
bus  non  cxccptis.  aducrlarius  minoris  iion  probavitaljiquid 

Viii modo  aou obftar  L patri  %.itm  tx  vecfum  elTc  in  vtilitatcm ,  fcd quo  ecum 

Lim   1  excon< 
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cx  coiuradu  vendidonis  mclior  &  locu-  quocj;  conucntionalem  t  cnmia^tioni  ^u' 

pfeciocfadus  non  fiiir,  idque  ex  proba-  pacincacioni  adiedanu. 

noneipiius  minoris  confbc:  vulc  icaque  Concrariam  opinionem  (cquancui 

addufthis  cexrus  quod  prccium  non  ftc  re-  Farinaceus  8c  Fachineus,quia  fi  poeiu  ad- 

(hcucndum  a  mmore ,  li  ipfe  demondrar-  ic&x  ex  pane  minoris  nonv^alereCjauc  dx- 

tttlocuplaiorcm  (e  cx  eo  non  cilc  effe-  recur  aduerfus  eam  rcfticurio  in  incc- 

^um,  nec  contrarium  liicrit  ah  cmpto-  gum  ,  (equcrctur  incer  concrahcntes  ac 

rc  probacum:  non  igitur  dc  eo  calu  loqui-  padfcentcs  maxima  inzqualicas:  cum  ad- 

curccxtus,  c^oprobatum  non  hicnt  lo-  ucrlarius  minoris  rumpcndo  paccra,  te- 

cnpleriorcm  pupdlum  cllt  fiidum  ,  fed  ncretur  ad  poenam  conuenrionalera,mi* 

quo  neq;  mcUor  fiCkus  c(l  minor  ( quod  nor  autcm  non  ;  quod  maximc  videcur 

ipfi  minori  probandum  nKumbit)neque  abfurdum,  prxlerrim  in  eo  qui  poftquam 

eriam  probarit empcor ,  preaum  in  rem  fa<^us  eft  maior  &  rcpcritur complctx  x- 

Sc  vnhtacem  minons  cllc  verfum- .  uris ,  rumpic  pacem  cclcbratam  ,  &  ca- 

liludquoqj  controuerlum  eft,Ttrum  men*  imcr  contrahcntes  xqualitatcm- 

minorpoflic  cranngcrc  cum  auchoricacc  (emper  feruandom  omnia  iura  dccla- 

nitoris  Itne  dccrcco  iudicis ,  lcd  de  co  di-  rant. 

t\um  fupra  in  <^ut.7.tlk2  m fine,  Non  obftac ,  quod  priino  dicebacur 

Qu^.tf f.     Quid  aucem  li  cranfcgcric  minor,  pa-  pcensadic<^oncm  in  propofico  cHc  mi- 

Anmmor  ccmq;fcceritcumaducr(ario  ad  pccnam  nondamno(am,&ideoconrracaminin- 

paceafe  curatore,authorcadiccerit,  ficontratral-  ccgrum  refticurionera  elTe  c5cedendam.. 

failario- actionem  veneric,  annc  poena  promlla  Rcfpond.  Nam  vlquc adcodccnmen- 

ias  in pce-  coramictarur,  fi  pacem  ramor  violaticrit,  cola  non  cft  poenac  adic(iio  minori,vt  per 

s-am pra-  ncc  poflit  reftitui  in  incegnim ,  clcganris  eam  magis  confulacur  Sc  (aluci  &  honorit 

»          cftqiurftionis. .  Communis  eflopinio,  &  patnmonio  ipfius :  fiquidcm  metu  hu- 

iutuitU^  teliwEnriaaccoinlocoabauthorccicaco,  iuspcenxaduerfarius  ab  iniuriis,  raino- 

qiiodnoncommitanu:-,  antficommitca-  ri  inferendis  »  arccbitur  :  prouidere  igi- 

cur ,  rcfbtutio  tamcn  in  intcgrum  pcti  eo  tur,  vtpax  cum  minorcfa(9ta  ncc  pcr  mi- 

nomine  poflit :  fundanicnta  vcro  huius  nortm  nec  per  adueriariu  ita  faciJc  rum- 

func  ifta. .  patur,  maximc  ipll  minori  \tile  eflc ,  ne- 

t.  Q^icquid  laedit  pupillura  ciqjdam-  gari  non  poicft:ftenimconringat,vtad- 

nofum  eflc  potcft ,  id  fi  tutoris  autoritate  ucrlarius  ci  pacem  rumpat,{alus  vitz  rai- 

aurcuratorisconfenfugeftum  ,  aut  pro-  noris  aut  fanc  bonorum  in  difcnminc 

riiiftum  cft.rcfcinditur  pcr  in  intcgru.  rc-  vcrlabirur. 

fticutioncm  tot.tit.Codie.fi tutn  veltftratar.  Et  (ane  fi  padficario  fa^  &:  tranfa^o 

Atqui  pcenalis  obligario  8c  proraiffio  inica  non  cft  dctrhncntola  minori  ,  po:- 

eftminoridamnofd:proindcaduerfuse-  na  quoque  adie^la,  qux  calem  pacera 

am,ft  commillifuericinintegrumrefH-  conhrmat  ipfi  dctrimcntofa  non  cric: 

tiirio  dabitur.  quod  ii  autcm  pax  damnofa  cft  minori, 

r.  Idem  probarc  videcur        i.ff.de  mi-  etiam  pocni  adic^a,nondum  commifla, 

rfmbus.^hx Paulus,m;ff«rr/, iutjfitnhidkem  rcftirui  poterit :  nechic  reftitutio  locum 

eempromifirir.t  y  &  tutore  aiUiore fiipuUti  habebit,  cum  lcgcs  crrannbos  non  aa- 

fintyintegnrfiirutienemadutr/mtaUm^bii-  tem  dccipie;inbus  mmoribus  fubucm- 

gatioutmmedtfidrrant.  ant  leg.  2.  CQdic.fimmorfe  nuuorem  dixnin. 

Eccc  hic  txpreflC  dicitur ,  quod  dctur  •  Ncc  in  dcli<ais  fiiccurntur «tatt/-;^7^/  <fe; 

reltitutio  m  intcgrum  aducrius  pteiumi  tnmribm. 

Kcc. 
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Ncc obfbt recundum :  nain idLj^i.  legc &: conditi onc vt reftitucionis pericu- 

i.T>if>tft.dtm'mmh.  refpondet  cum  Glolla  lomancrctobnoxu. 

Fachmeus :  non  idcirco  minorcmibi  l:e-  i.    In  /.  Mmor.  ff.  it  tniit.  cafus  talis 

di  &rcfl.itui,quiatutorisauthoriiatepa;-  proponitur  :  Mmor  15.  annis  Bmdunt 

namfiicrit  ftipulatusi  fcd  auia  corapro-  Titio  vendidir  :  Tirius  dcmum  Scio  :  (i 

miirumaufcrt  minoriappellandibcnefi-  tandem  mmorfedrcuiTifcriptum  agno- 

cium  &:a(5kionem  dc  cuidionc :  vt  itaper  uerit ,  porent ,  fi  voltt  aducrlus  alterum* 

compromiirura  la:datur  minor , non per  ex his cognirioncm impeitare.vt  hoc ca- 

ftipuLuoncm  parn*.  fu  vtilem  de  euidione  aftionem  in  to- 

&M.66      Qu^rituf  porroan  reftiturio  in  irttc-  tum  dccerncndam  lurisconfultuslanxc- 

MTrtffi-  ff"""^'  iTiinoribusconcefla  ,  coniratcrri-  rit.  Eqaibus  coUigitur  rcftitutionis  bc- 

nri$  mi  ""^  poireirorcm  rci,  a  quo  lacfio  non  con-  ncficium  vtrumque  poireirotcm  comi- 


tigit ,  compctat Verbi  cauli  aliquis  k  tari. 
ttgnetdt  niinorc  cmeratfundum,  eumq^e  in  cm-       j.    Quando  rcfdnditur  cmptio  vcn- 

Wm/k  pt'o"<=  circumfcrtpfcrat ,  hunc  cuinkm'  dirio  ,  cum  minorccclcbrata,reftituitut 

tntium.^  hindum  rurfus vcndidit  alii :  hic  quatftio'  mjnori  prioraOio  in  rem.qujc  anica  ipfi, 

eft,vtrum  minori  \xfo aduerfus  icrrium  tanquamdomino, compcriit :  acha:c  in 

iftumfundipolTciroccmcompctat  in  in-  quemuispollenbremrcicompetic,  §.  1. 

regrum  rcftitutio ?  j.  dtuci.  leg.  quipttit»rio,Digeft.dtKtr. vmdi- 

Et  quod  non  compctat  reftituiioin<  (Mt:  promde\  el  hinc  apparct  rcltcurio- 

ihtcgrum  aducrfus  tcrtmm  poflTcflbrem,  nemmintcgrumdaricontraterriumpoC 

probat  ha'c  rari o ,  quod  mino r  cum  ter-  ftflbrem  ,  quamuis  cum  co  nihil  fic  con-- 

rioiftopollcrtbrc  nanquam  contraxerit,  tiadom. 

necquicqiiamcgerit ,  ncquc  ctiam  vicc-       4.  Quoriesrefoluituriusdatoris,  to- 

uerfapollcHbrcum  minorc.  ticsrcfoluiturius  acceptoris  ilexvedig^ 

1;.  Quja  rcguh  cft.quod detur  in  in-  U.ffJeptgnorib.  Atqui cum  rcftituitur  mi- 

grum  rcftiratio  aducrfus  eoSjh  quibus  nor  aduerfus  primum  cmptorem ,  refol- 

lifueruntmmoresaj,  Anms  Ltj.princ.  ff.  uiturms  eius,igiturrcfoluituretiamilli- 

dtmmor.  usfecundicmptoris  ,  quircmaprimo» 

j.    Etquialurisconfiiltus  inead.  L  i/.  emptoreaccepit. 
$:/.fubiicit,rcftitutionemtnmtegrumda-       Ego,(aluaaliorumlcntcnria,  itaftatu-- 

ri  INTEKDVM    iuerfus  poflcflorcm  endumexiftimo  :  regularitcr  nondariin 

rci  j  latis  innuit  rv^ularitcr  dari  aducrfas  integrum  reftitutionemiminoium  aduet 

cos  duniaxat ,  qui  cum  minorc  quid  cge-  fu» tertium  ■poflcflbrcm  j  fcd  quibuldara 

rontautconiraxenmt:.  duntaxatcafibusperil  *3.§.>?«  Digtft.it  in 

Pro  contrarulcntentia,  quod  rcftitu-  inttgr.  rtftit.  minor.  vbi  ita  Vlpianus  :  in- 

tio  dctur  etiam  aducrfus  tcrrium  rci  poi-  terdum  dtttem  reflitutto  &  m remddtur  mi- 

fcflbrcm,  his  rationibus  pugnarc nitun-  noriyidtR,ddutrfuiretpoffeforem .  littt  cum> 

tarintcrprccsiuiisnoftri.  tononfit  lontr^Qum'.  vtputd^remimitmt 

1;    Qujaahcnario ficri non  poteftnifi"  imifti&dlif  vtndjdifti ,  poftfi  defiderarf  /N- 

com  fua  caula  Lalmutia  67.  ff-  dt  contrit-  TERDVM  dduerfut  pojfejfortm  ttftini ,  ne  • 

btnt.  cmpt.  proindr.  rcs  alienata ,  quac  pc-  rtmfuam  perdat,  vtl re  fu4  C4rt*t  &  boc  vtt 

ncs  pr  mum  cmptorcm  fuit  in  eacaula,  ceguituinepntoridiVelrefcifd  MhetMionedd- 

vrpcr  m  mtegrum  reftitutioncra  redhi-  toinrtm  iudicio:  Pomponiue  quoijue  lib.jgt 

bcn4u.iiidoainqucpoflct,nonpntuitin;  fcriiit ,Uitonem  txtftimdffeftmtnorviginti' 

f^:ttndumcroptoicraabcnari,nifieadcni  ^ut  twtit  /unium  vtndidtt  &  trMlidtt  ,  fi' 

Lllll  i  empttrf 
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entptvr  rurfm  eum  dliettAuit :  fiqutdem  etn-  emic  &:  prior  empcor  heresue  eius  ^oV 

fttrfequentfcttremttJigtftAUh  rejlitunonem  uencio  e(l,pbcet  nihil  noui  elle  conilitti- 

Mdutrfm  eumf»cieniAm  .  ft  tp*ior*rtt  & prtor  endum  aduerfus  pollcflbrcra ,  cum  &  it 

tmptorfoluendoejfe,non  tjft  factttuUm  :  StH  bonaftdeemeric&  resmuiori  mhilonu- 

Vtrononejftt  fo!utndo  tquius  tjft  mmortfuc-  nus  Jalua  cfle  polllc  aducrfiis  priorcra 

currt  etiam aduerfus  tgnor4nu.ii,quAMUU  bo  empcorem,:^endo  cum  quo  conccadluiii 

tujideemptoreii.  cft.  . 

Primo  tjuod  regulariter  aduerfus  ter-         Quac  diftindho  aperce  fundata  cft  01 

ciam  poiTellorcm  non  detur  in  incegrum  /Ifj.y. §.  finjd. Digeft.  de mmor.  &  Lfequent. 

rellirutio  miiiori  ,  coUigicur  ex  pardcula  14..  Cui  non  obllanc,quar  pro  prin^a  opi- 

iNTERDVM.quxli^mficacaliquancio  niuiieaddu<5bfunc  ,  quibus nonnuUi c- 

folam&paucisquibuldamcallbus  refti-  uinccre  conantur  regulariccr  aducrliis 

rurioneminintegrumdari:cuilanccon-  quemms  poflellorcm  dari  remedium  re-  •«■■i 

Ipqucns  cft  quod  rcgulaficm  contrari-  Ibtutiomsjnintegrum.  fftt^ 
um  ,  &ordinarie  rcftitutiointertmm       Ad  primum  relpondecur ,  regulam  il- 

poirellorem  mmori<icncgetur.  hm.qux  liabec ,  ahenarionem  hcri  cum 

Duoaacemfuutcafiis  i  lurisconfulco  iuacau{a,dceadcmumcaulaaccipidebe- 

Vlpiano  excepa ,  quibus  in  polleirorcm  rc,quacrem  ip(am  afficjac ,  vtputa  fires 

rcuirurioconccdicur.  fuit  obUgau  aut  legata  fub  condirionc 

Vnus  ,  fi  pofleiTor  iftc  fciens  rcm  a  ^"«c  alienationcm,  aui  ea  lege  vendita .  vj 

minorcpnusicavendicamefl*e  ,  nihib-  rctrouendcretur.   Omncs  fiquidempa- 

ininusemit:  nam  buicimputaripoteft,  <aioncs,qua:fiuntintudinonerciquaca- 

quod  emerit  rcm  ,  quam  videbat  pofle,  Uenatur,  rcm  ipbm  afliaunt ,  &  confc- 

quandoque peti  pcr  mijiorcm  bencficio  qucnter obhgant  poaeirorem ,  cum  non 

rcftiturionis,ob  idquc  videtur  iUe  anccps  alitcr  fiicrit  primus  aHenator  rem  fiiam 

iftud  reftinirionis  jpericulum  vUro  fiibi-  ahcnaturus  U3  ff.de fign.     /.  (ommun. 

iilc:  quodiamcnnmilitcr  imputarinon  ff*^- 

ppteft  ilU ,  qui  rcm  minoris  niillc  igno-       Atqui  in  prarfcnri  cafii  non  talcm  effc 

j:auic.  cauiam,qua:  rem  ipfam  afiiciat,  candcm- 

Altec  cafiis  eft ,  fi  poifciFor  iftc  terrius  que  tquacur  ,  fed  qux  duncaxat  afficiat 

bona  fide  quidcm  emjc ,  a  primo  cm-  perfonam,plusquam  raanifcftum  cftugi- 
pcore  ,  fed  prior  hic  cmptor  foluendo        ^um  hac  caula  vc  ces  mmons  rcOicu- 

noneft  ,  nec  abco  confcqui  poccft  rem  «onc  ahquando  rcuocan  poific  ,  non 

iuam  :  nam  &  cunc  mmori  aducrfus  cenfetur  alicnano  m  iccundum  cmpto- 
hunc  poilcllorem  fuccurri  xquum  eft,  ritXz, 

quia  facihus  pocuic  cmpcor  icirc  rem,       Adccxcum  t»</. /.  Af/ifor/p.^riNC^.Z>f- 

quamcmerac ,  fuilleahquandominoris,  geft.de  etuH.  ecfi  gcneralibus  verbis  fic 

przictcun  fi  fiuflec  curiofiis ,  vc  eile  de-  concepcus  ,  reftringendum  tamen  cxi- 

Querat  in  inquircndo ,  an  cmeret  a domi-  fUmo  ad  cafus  fupenoret ,  a  regula exce- 

no,quam  ipioor  impedirc  poccftne  res,  pto6,fic  vc  inteUigatur  vel  dc  iecundo  em- 

quxabcovendebacur  &in  cuius  vcndi-  pcore  ,  fciencerem  aminoreempcam; 

cione  Ucdcbatur  a  primo  cmpcore  in  aU-  vel  de  co  cafii,quo  minor  rem  iuam  con- 
itm  p oftca cransfizrrccur.  fcqui  &  iaiuam  lubccc  a  primo  empcore 

Qupdii  pofteriorcinpco(i>ona  fidc  nequic 

Ad 
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A<1  tCTtium  rc^pondco  diftinguen-  rcm  ,  fi  iuramento  confirmatus  fucrit, 
dumcireiiucrrcroediumrclcindcns,  &  cjuxftiocftinfigimcrdifficihs/ 
refciironum,  rcftuunoncm ,  inquam ,  m 
kitcgrum&adionciTi  rcftitutoriam  :  il- 
lam  rcgularitcr  dari  adnerfus  cum  dun- 
tixat.qm  cum  minore  contraxit  &  a  tjuo 
ramorcftarcumfGriptus:  adio  vcro  re- 
(htutoria  ,  quiain  remeft,competitad- 
ucrfusomncmrciiftiuspoirclTbrem  ,  ita 
vt  quemadmovium  prius  potuit  minor 
rcm  iftam  a  quouis  dctentore  vindica- 
rci  itaquoque  nunc  ,  reftitutionefada, 
poJit  rem  a  quouis  dctcntorc&  conle- 
qucnterSi  /ccundoctiam  cmptorevindi- 
care ,  cum  hxc  fit  ackionis  in  rcm  natnra, 


Etcnim  quod  minori  aduerfushuiuf- 
inodiiuratunicontradium  dccur  tcftitu- 
tioinintcgrum,his  raciouibus  obtioerc 
nituutur. 

I.  In  minorc ,  &:  eo  cuius  artas  non- 
dum  ftahilis  eft,&:  quali  dccet  iudicio  fir- 
maUjiuramcntum  nondcbetellc  vincu- 
lum  iniquiraris  cap'r.  qu4ndo.de mremr.Co- 
dK.  tntir  cttera.z.q;i^fl.^.Codfc.  EtJ!  Cbrtfius 
deh/rtiur. 

Atqui  vmculum  elTet  iniquitaris  in 
minoreficfticerct.vtiple  lifus  non  pol- 


rtfiittu-  > 

tUTMd- 

utrfim 
contra- 
&im  iU' 
rdtum, 

dllM  lU- 

revali- 
dumi 


vrrci poftcllbrcm  fequatur  §.  prim.  Infiit.  ^et  rcftitui in  mtegrum  prout  aiias xqui- 

dedftitn. Itg.qui petitorio  DigeH.  de  Rei  vin-  (uadcr. Igitur iuramentum  non obfta- 

i6(4r.  bit ,  quo  mmus  minor in  integrum  rcfti- 

Autfiminushocplacct,  diccndum,  «aoncmpctercpomt. 

tuncdcmum  a^lionem  hanc  rcftirutori-  Accedit  huic  quod  qna  facilitatc 

am  dirigi  aducrfus  pollclforcm  tertium,  «Jiinor  ad  conrrahcndum  indudus  cen- 

fi  minor  per  eam  non  poUu  acftimatio-  '^tur  ,  eademquoquefacilitareintclliga- 

ncm  rci  fujc  a  primo  emptorc  eiusue  he-  rur indudns  ad  iai^indum  arg.  L  dolt  malk 

rcdc  confcqui, iuxra dJ. ^.fin.  & Itg.  /4.  verficuL diuerfum.  Digefi.  de  nouat.  Quo- 

DigeQ.  de  ttunortbuf.    Illud  obieruandum  citcacum  propter  laalitacem iftam  Qc  x- 

eft,remcdmm  L2.  Codtc.  de  refitnd,  vendit.  t^tis  mibccillitarera  ramor  aduerfas 

nunquam  dan  in  tertium  poflcllcrem, ac  contraclum  reftituaiur  ,  conleqacns  vi- 

ncquidcm  fubfidium.fiquidcm  cft  mere  detur ,  vt  propter  eandem  rationem  ad- 

pcrlonalisadio ,  qualis  cum  dunraxat  lc-  Jicrlus  luramentum  quot^e  reftiiui  va- 
quirur  ,  quiiurcaliquo  nobisobligatus 
cft,necinpoiIcnbrcm  datar§.  i. Infiit.de 
dSioN. 

Non  obftat  dcnique  qnod  poftrcmo 
k>coobiicicbatur,quod  vidchcet  relolu- 
toiuredantis ,  rcfbluatur  ios  accipientis 
l  k»  veiligaL ff.de  pigtu 

Refpond.  Hoc  enim  intelligi  dc- 
bet  de  rcfolutione  ,  quac  fit  ipTb  iu- 
re  ,  aut  conuentionis  potcftate  ,  non 
extraordinario  auxilio  rcftitutionis  cx 
Colo  zquitarc  contra  ftrifb  iuris  ratio- 
nem. 

Vtrum  minor  reftrtmtur  aducrfus 


leat. 

}.  Quinetiamncmocenfcrarrcnun- 
ciareiuri  ,  quod  ignorat  fibi  competerc 
LMattr  decedens.^.caterum.  Digeft.  deoffic. 
teftamtnt.L  legittnumt.  Digeft.  depettt.  hered. 
cap.veniens.de  tureiur.  Minorautcm  pro- 
ptcrxtaus  Sc  iudicii  imbccillitatem  bc- 
neficium  a  iure  concelTum  ignorarc  prx- 
fumitur,&  ignoranna luris  minorcm  ex- 
cufat  leg.  f.  DigeU.dtiutit  &  faH.  tgtnrant. 
L2.  Digefl.de turefijci.  idarco  iuramcncum 
non  excludat  bcncficium  reftittuionis  in 
intcgrum. 

Et  hanc  lententiam  amplc^Htur  Aa- 


^•^^  contraaum  yabdiira  mreque  fabfiftcn-  tosnofterpoftveteres,quoiailcgat. 


Sunt 
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Quj  6i.  taracn  qui  fic dcmum  pcr  iura-  bauc, co  cjuod  mulcos  ad  rummam  fcdc 

Aummor  fficncum  in  incegrum  rcllirucioncm  cx-  gcric  paupcr;accm,vc  Baldus  fcnbic:  Mul- 

fit  4e  be-  <^^^  cenlcanc, fi minor dc hoc  fuo  bcnc-  torumquc  animas  in  infcrnum  dctrule- 

ntjkia    ^cio  fucric  ccrtioratus :  idquc  proptcrca,  rit,tcftc  Cyno :  ob  quod  ctiam  Fridcricus 

fut  cer-  quodiuramcnruranon  tranatur  ad  inco-  Septimus.cum  animaducrtiflet  Authen- 

tiarait-   gnita  ,  pcr  communcm  Cancniftarum  ticamiftammulcis  alFerrcpcmicicm,co- 

f      theoricam  quam  (mvwxnx  cxtfin.fjuimu-  gitaucritdceatollenda ,  icdmortc  pnc- 

fiUif.  Sc  iuraniento  lcnipcr  infit  tacita  illa    uentus,quod  facerc  dclliiuuerac  ,  prr- 

claufula,  li  ccs  maneat  in  illo  ftatu ,  vt  no-  tcrmirit ;  vt  fcribit  Sichardus  dJ§(x 

tant  Canonirta;  ad  CMptt.  cum  conttngMt.        .Carterum ,  mca  opinionc ,  Authcn- 

.extt.  de  mreutr.  ticaifth«c  optima  nititur  rationc  atquc 

Atqui,vt  modo  ftiit  oftcn(um,bencfi-    j^Juti  animarum  optimc  pro(picit. 

ciumreftitutionisinintccrum  cfttnino-  ^  r»^,,.,- j-u— 

...  .o     .  t.    Nam  lurameutuni  leruan dcucc 

nmcognitum,vtquihatcacimpuneiu-       '  .  ^      ^  .  ^  , 

Vr     1         r  j  u    ^  proptcrconlcientiam  ,  nc  iplavulnerc- 

raienorare  pomt.    Icmu-nni  dcpcnc-  *    •     •  ur     j  r    j-  a 

c  P  ^  r  ^  ■  ■  °  1  •  tur.quodcunQueablquc  dilpcndio  &m- 
nao  iftohicntcertioratus  datur  eimm-  f,   .  \^      ■}-      ^  „ 

■T.    .      c  A  ,tenrulalutisa:tcrnx  lcruan  potclt  w/»f. 

tccnim  rclututio.    Et  ita  pou  Dynum  .  .     -.     /•.«     /  : 

&  Cynran  ftatuit  quoquc  Sichardus  ad    '       _  ^       .-'     r\  ■      •     ■r  * 
,   /     „  >     /       ^jrj     fdt  extr.  de  turem.    Quin  cnam  Ii  talc 

Ambent.  SacrMnentd  puberum  Codtc.  ftaa-  ^     r  .  ^ 

r      ,         r         A  non  Icruatunuramcntum  ,  in  lummum 
«rr/.  ffna/r.quoslequitur  Auior.  ..r  j  j    •       n.r  j 

■'  "  .    ^,,  . .  .<iilcnmcnanimadcduatur:eft  liquidcm 

TertiaopiraoeftillQTumquiitatuunt  .        _  t-. 

,.      11*»  ocncrale  prxccptum  Dei  quo  vcramur 
contractumiurcaliasvalidum,a  minorc  »       *  rV 

.       c  _jr  viurpare  nomen  DommiDei  temerc  ac 

iureiurandoconhrmatum<non  poilepcr  r  /1     t  •  t 

.  A-  r    j  fhiftra.  Et « »u/w#  1/.    Inter  notasvi- 

inintecnimreftitutionemrelcindi.  1     ■        il    •         r  •  a 

°  n  boniatqucbcatiexprxlcnptOjKmcn- 

<^  rcntentia  nititur  primo xexm  leg.      jiuinx  legis ,  vna  hxc  rccenfcnir  , yt 

j.Codtc./! dduerfm  vendtt.  craus  hxc  funt  fuisquiiuracDAMNO  fuo&nonmu- 

.  verba :  Simmor  armit  vigtnti  quinque  empto-  ^^x, 

ripradiicaujflt.nulUmdecdterotee/fecontro         ^      •     •  .    ..  r 

r    rn         rj  j        Quoarcaiuramencum  a  mmorcTii- 

uerjiamfaaurum.  Idque  etum  lureturando         Tr-i  •    i-  •        a-      r  ■> 

^         ^  a  .  rJ.     ,   £     a  pcradtuhato  licite prxftitum lcruandc- 

(orpordliterpreftttoferuaTecenfirmjftt.  Ne-  f  n  j       '  a  • 

^uTperjidt/neaJ^^^  »  nccillud  pcrmintcgnimtcfticutio- 

turumJperMredeLjlL  ncmrcfandi&multanpoteft. 

c    j        -  r  —  c         -4-  NuUuminftipcrdubiumcftjquin 

i.    Eandanque  lentennam  connr-       T  .  .  .  T  ^  *  • 

iuat  quoquc  fubicaa  Authentica  Sacr^  ij.  annis  m  imegnim  rcftuu«o 

ft^apulirrum  eod.  nt.  In  qua  Fridcncus         conardatur  Ug...  &  j.  Dtgeft.  de 

Jmpcrator  :  Sacramenta  puberum  (bonte  "'"^'^  '  ^'T  ^«"'^^"^^^/'""'""^  Ca- 

faaafiipercomraaibmrerulnfuMrumnonrt.  nomftanim  fcntcnna,quodiuramcntum 

traaJL  ,  ««.W-Wft/fr  r«>^4«f«r  :  pet  ^^^icmhcnt m.-uorem ,  vt tradit lafon 

wnamem^lpertuftummetumextma^et'  f  .^'  ^*"^"^."^.^  «*'«^«'- 

umjtmamdm^maxtmenequermtmutm  ^g""'  1"^"°" 
maUficterum  commiferum  fati^nt )  iiuOm  "^"  rcftitutio  in  inre- 

ejfemomentiiubemut.  grum. 

Equidcm  conftiturionem  hanc  Fri-      5.    Dtnxc^xxe  mijimiiiier  DigtftjUSC 

dcrici  vuigo  anriqui  glollatore?  iropro-  Vtlkmum,  non  iuuatur  roulier  SCto 

Vcllcia- 
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^cllciano  fi  ab  ip(a  iriitus  iuratusuecon- 
tradusfiietic :  idem  igitur  &hic(temi- 
norc  dicendum,  (i  contraxerit  8c  contra- 
<Slum  lcruate  iurauerit ;  quia  eius  &  mu- 
lieris,  quoad  propoiitum,  non  cil  diucr- 
ia  racio. 

His  non  obftant  qua:  pro  contrariis 
•pinionibus  fupra  fuerunt  addudU. 

Nam  ad  primx  opinionis  prunum  ar- 
^mentiun  rcipondeo :  iuramencum 
non  debcre  vinculum  ellc  iniqmtatis, 
Ced  nec  hic  cxiftere  xniquitatis  vincu- 
lum,  quonum  miquum  non  cilmino- 
rem  contrahentcm ,  &  contradum  fu- 
um  muiotabilitcr  ieruarc  promitcetem, 
aique  lU  Cuo  bcneiicio  taate  tenuncian- 
tcm,  tencrij  nccconiraiiancfuampro- 
miilioncm relbtunonis  in  mcegrumre- 
medio  venirc  poife  drguni,  Li.ffMpjUl^ 
Li.ffM  conflttutwn.  ptcunut,  Lpenulttm.  Cde 
pdil.  £c  vc  damnofum  cuadat  humimodi 
iuramcntum  mmon.-tomcudamno  luuc 

f)CCUJiiario  -prx&renda  e(l  animx  ia  • 
us,  quiainmaximumdeduccreturpe- 
riculum  iunHurandi  violatione  :  &ma- 
ior  e(l  habenda  conicicntix  ratio,  qu^ 
grauiUim^  (auciarecur  ,  violaco  huiuf- 
modi  iuramcnco.  Idque  vult  ctiam  di- 
itum  Pfdlmi  ij.  quo  iUe  vir  bonus  prx- 
dicacur  &  in  dommi  rabemaculo  nabi- 
taturus  dicitur  ,  qui  iurat  proximo  fuo 
&  non  dccipit ,  (cd  icruat  ctum  cum  da- 
jnno  iuo. 

Hinc  cciam  Sacri  Canones  iubent  in- 
iliduidtc  lcruari  mramencum,  quod  non 
vi,ncc  mccu  cxcorcum  cft,  ncc  Izdic  pro- 
ximum ,  ncc  vcrgit  in  intcrnum  lurantis 
difpcndium d.  cap  qudmui$.  &d.c.citm c$n- 
tingAt.  Ncq;  vlUbi  diftinguuc ,  vcrura  ipli 
iuranci  dccrimcncofum  lic,nec  ne. 

Ad  iecundum  ce(pondco,non  cam  fa- 
cileinduci  poiTc  minorem  adiurandum 
ie  concradlum  (cruacurum ,  quam  ad  c6> 
trahcndum.cum  facile  quiiqucquivlum 
rationis&ahquaic  iudiciumhabct  ,  in- 
niclligac  fortius ,  fc  ex  lureiurando  ad- 
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(Wngi  &  obUgari ,  quam  ex  ip(b  contta-. 
£ku.  Pritcrea ,  etii  fortallis  tam  fe«lc 
quis  adiurandum,quamad  conrrahen- 
dum  uiduci  poffct :  non  tamcn  tam  fk- 
cilc  a  luramcnco ,  quam  a  concradu  rc- 
cedcre  pcrmircitur  ,  ob  pcriculum  ani- 
ma:  &  lalucis  a»ccrni ,  ncc  non  Ix iionis 
confacucia: ,  quod  pcriculum  przfen- 
nflimum  cft  lUi,  qui  aiureiurando ,  Jc- 
gicime  prarftico  ,  reccdit.  Vt  taccam  , 
quodfiipra  ex  traditioue  Canoniftarum 
didum  cft.iuramcntum  pnfiimcrcmi- 
norcm  cllc  maiorcm,adcoqucacutis  dc- 
fcdum  (upplcre. 

Adternum  rcfpondet  Gaiiius :  Tura- 
mcntum  tantjecllc  cfficaciar  &  roboris, 
vt  in  gcnerc  prarfumacur  iurajucm  de 
quocunque  remedio  ,  ctiam  impUcicc 
cogicailc,  Alexander  Confiho  ^i.  numer* 
9- &i9-  volumin.  i.  Currius  Scnior  Covji/io 
i.num.4..  Itcm  iuramcncum  h.ibercvim 
(pcciaiis  conlenius  &  rcnuncianoms ,  i- 
tcmquc  virtutem  cxprdli  &.cnixarvo- 
luntans  LcumpAter.  ^.filtm  m4trem.ff.dt 
Ug4t.2.8c  bcne  lohanncsMauncius.cnm 
iurat  mmor  (e  c6trajdtum,<^ucm  iniit  (cr- 
uaturu,  lex  rcputat,  ip(iim  lauilfc  (ibi  rc- 
(btudonis  bcncHcmm  compctiille,  cum 
non  prjcfumatur  luralle,  nifi  deUbcr.iC9 
animo. 

Quod  ad  (ecundamopinionem ,  non 
cxi(bmo  cam  cllc  vcram :  cum  <i  /. vt  & 
(ubiedla  Autbentica  :  gcncralitcr  loqua- 
tur ,  nec  vUam  dclidcrcnt  ccrtiorationc, 
(cdvt  valeat  concrathis  8c  reftituriocx- 
dudatar,  rcquimur  nihilquicquamam- 
piius,  quam  vt  iuratum  G.t:  dubium  vcto 
nuUum  eft  quin ,  (i  certiorauo  elTecnc- 
ceftaria ,  cam  rcqmfiruri  ftiiircnc  Impp. 
quin  eti.im  in  SS.  Canombus ,  in  quibus 
lubetur  (eruari  iuramcntum,  quod  bona 
confdentialcruan  potcft ,  nulla  pcnitus 
fitmcnno  ccrtioranonis. 

Acccdit  quod  iuraincnri  tana  (icvis 
&  efficada ,  vc  ccrcioranone  Sc  (pcciaU 
renuuciadone  planc  non  fu  opus  drgum, 
M  m  m  m  m  CMf. 
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tAf.tx  fe/(ript9  de  memrand.  vbi  rnulicr  iu- 
aMoiMtcrcedcnsabcnchcioSCti  Velle- 
iani  cxcludituc ,  ctrmulbccnior^obe- 
,       nchci)  ilbus  pr*ceilcrit, 

;  »  Deniq;cumiureiiu-an<ioniino#maior 
cAtciatur  Mrg.  d.  Autlxntua SM.rMHfKid.n6 
•p*cnt  cccnoracionc  vilai  licjuiticuv  nii- 
nores  iurantc» ,  cie  beneficuj  luo  rcgula- 
Hicr  non  (untcertiorandu 

Etauaiiquam  Ulon  rcgcrar,  quo  ad 
polieiiomim  ininorem  rcpnt.an  elVe  ma- 
Kxcm  Lrmc.  cdt  momenr.  pojf.  Cunvtama 
Ixfus  in  co  pollcirorio  no  priuctur  rcfti- 
cutione ,  alia  tamcn  racio  eA  lunTKirandi 
&  pollcllbri^:  ercniro  in  ludicio  polleiro- 
no  minor  maions  nomcn  ailiimit ,  quia 
iudicium  lUud  cft  momcntancum,  acle- 
uis  prxiudia),ciulquc  grauamcn  pcrdc- 
flnitiuamcll  rcparabilc:  at  m  iurciuran- 
dottadbitucdcanimx  pcnculoacdilpc- 
dio ,  eaque  caula  minorem  effictc  maio- 
rem ,  quu  pcr  lcanimara  ligac  mramcn- 
cum^  aciurando  cumDeo  contrahitur. 

lllud  (anc  lubcns  fatcor  cum  Gailio 
&  Ma.untio,  ioDgenitias  cllead  omncs 
'   dif&coitatcs  &  mruras  btcs  euitanda» 
vt  tempore  conccadlus  &anccquania-* 
rcncdc  bcncficio  fuo  cerciocos  reddan^ 
tucacpcrmoncancuc.  Hoccniinpa^o 
lecnrc  profpcttum  crit  cum  minorc  c6- 
ctahcncibos;c^uanquamiica]is  ccrcior^ 
cio  pca:ccriTUiIa  fucnt,concradhis  mino- 
ris  iuratus  mhtiominus  valcat. 
Qu.  69.     Scdvtrum  li  rainor  iuraucrirconcra- 
Aneorra  6tnm  lucc  inudidum  lc  ieruacuru  abco 
ftnrraHu  rcccdcrcnon  valcacqujcricuri'  Ecquidc 
iuremtu  Autor  noftcr  aflirmat  fccutus  Canoni- 
Itdum  ta  itis  &  vcccres  luns  noitn  uiccrprctcs> 
r*menro  quosalJegat. 

Mnr c  c on-  Scd  mi  ht  contraria  opinio  fcmper  vc-> 
firmatu  riunconucnicnriorvilacft.  Moucorau- 
deturmt-  lemhis  (cqucncibusfiindara«ntisv 
nortrefih  i.  Quodnon  vno  inlocoiuris  noftri 
tutio?  expreflc  (ancitum  rcperianir  >  imumcn- 
tom  conhnnandi  ilhusa<Skusgtaria,qxii 
concra  proiubicioncin  lcgis  elliaccus. 


intcrpofitum ,  nulhus  c(lc  momenri ,  ftf 
ini7-^.i6  ff.de  pdii.Uu.^.fin  ff.de  kgatnM 
S.Gdelegtb. 

Accedit  huic ,  quod  id  ,  quodpu- 
g>uc  cmti  ordinarionc  diuma  nulhus  fic 
momcnti :  iuramcjitum  vcro  illud ,  quo 
raciticatut ,  approbaiur  &  coii/irmatur 
id ,  ^uod  If gc  prohibcntc  eft  fadtum.ad^ 
ucriatur  otoiiiationi^liuinaE:,  cumlc^cs 
politica! ,  aiti.igilirntu  lcgttuno',  qui  Dci 
mmiftfer  cli,profe(Sk/r  ,  fint  nihil  ahud, 
qHAmordinatioDci,  ij.adRoman.Q^^ 
rc  iuramcncuni  huiulmodi  oblecuari  nd 
dc-ber. 

\.  Quin  etiam  fi  aftus  pcr  (c  illicitus,' 
aclcgibus  improbatus  iuramentocofir- 
marcrtrr,ampli(fima  aique  exoptanfnmi 
occalio  mahtiolis  pfarberetur  ivominib* 
ttwi^m  (acicndi  lcgibusr,  oasdcmq;  clu- 
dendi ac  circuinucniendi latifTimaapen-k 
rcrur  feneftra.  Quilque  enim  andu<ficC 
contra  lcgcm  peccarct ,  ac  ne-adiusilhci- 
cus,r&nquam  nuUuS!,reiiccretur,iurame- 
rum  addeter:  hocaute  quaratbrer  Rei- 
pHibliftr  pemiciolum  f 

4>  Iniiiper  uirair.t^fun» ;  «iam  ct  Ca- 
noniibrum  fi;ntf  rtifi.\  trcs  dcbet  habere" 
comitcSiinrCT  coiquc  prccipuum  loaint 
obdiietiNiSfrM:  atquinunccomitcmiid  ■ 
hab<iriuramenrum  coucra  prz(ctipruni  ^ 
(eguin  fadhim. 

j.  Addeqilod  nec  rjcio  ipla  pcrmic* 
tat.confirman  id  uireiur.iJido,quod  nul^- 
lura  ett,  quodq;  pro  infcCto  habctut."Cu  • 
Non-£nns  nulla;  finc  quaiiraccs  ,  nulLs 
coniiderariones :  acotnius  confifmano 
aUquid  prxfiippoifaf,  quod  txNihnnec. 

Noncquifilcin  ignoro^Ganoniibs  nov 
nullos  adfundamenta  hadlvnus  adduCbi 
tcipoiidere,  adiimquidein}ihacum,a4 
lcgc  proiuiTmce ,  fa<ttum  non  confir- 
maniurciurando,  nrceum  (cruari^bc*- 
vcykd  uifiurandum,quod  actiii  ilhacce(^ 
fic ,  obieruandam  dle. 

Rc!p.  Vcrum  inepca^  plus,  quam  ri- 
dicuiatiUijeccxcepcio.  i.Qmaiuramti 
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-mm  eft  accenbrium :  ai  nullumaccciro- 
numvaleQac  fubfifbt,  niri&  prinapalc 
valeat,  argunt.  Lfieum.  qai  imuri4runh 
ffnjuii  Cdut.  i.  s.  I.  de  fideiuprti.  i.  Qms. 
iuramcnrum  icruarinon  poccft  niil  &a- 
,  quiiilo  iurameco  confarnutur,  ob- 
(eructur:vtli  quiscontra  legera  luftinia- 
ni  Imperaioris  fundum  dotalc  alicnarct, 
infcia,vcl  CDnfcntiecc  vxorc,&:  addito  iu- 
ramenco  iurarctie  alicnationc  iftam  non 
rcuocaturum,  qui  obfecro  iuramcntum 
hoc  (eruarecuc,  fi  non  &  ipiaaiienacio 
obferuatecur:  aut  qm.faiuo  lucciurandq, 
aJienacio  rcuocari  pciircc'  j.  Quja  m 
legibus  fupraaddudtis  non  a^us  uujciu- 
nuido  confirmacus  iblQ ,  fed  ipium  quo- 
quc  iuiiurandum  irritum ,  infc<lium  ac 
nuliius  eilc  momcci  clare  pronunciatur. 
4.  Quia dcnique  &  rationes  fupra adiiu- 
&x,  2.&J.4.  perfpicuc  dcmonlb:anc ,  1- 
pfum  cciam  uiraniciuum  mualidum  &c 
nuliius  clle  momcncL 

Hisnonobaci.  QuiagencraleficDei 
pra:ccpcum :  Non  vfurpabu  nQmtnDomni 
Uettutttmereftu frufirA:  cui  pra;ccpcoo- 
mnuio  conlcquens  fic ,  vr  quod  luracum 
cft,pra:llmdcbeac,  quiaficHac,nefru- 
(Iraiit  iuratum. 

Rcfp.  Namprarcepcuraillud:  nonv- 
Girpabis  nomcn  Dominituitemere,eo 
Ipedac ,  nc  cum.,  cum  Tlurpacur  nomen 
Uomini,vfupccur  teraerc  ac  fruftra,  vtli 
iuraturquidfucurum,  ne  cemerc&illi- 
atemrccur  ;  non  vero  co  pertinec ,  vt  li 
quidab  initio  iuratum  fit  illicicc ,  id  nc- 
ceiFum  lic  prjcftari  poftea :  qmnimo  id  fi- 
cri ,  pocius  lioc  eodcm  prxcepco  proliii- 
bcrur:namlicum,  qui  illicite  lurauit  fe 
quidprarfticunim,  idagens,  vtconcralc- 
gcsad  eamrcmobligecur,  voiuraus  can- 
quamobiigacumidprxftare,  quidaUud 
volumus ,  quam  eura  in  eadem  tcmera- 
cia  nominis  Dei  vlucpatione  pcrlcuerx- 
r/;,  acq;  id  fadko  (uo  confirmare,  ad  quod 

f>rius  iliicitc  &  contra  iegem  obiigari  vo- 
ucrac. 


irTEaRVu  TnisTi  IX  8if 

X.  Smuliccrnoiiaducrlatwr,  quodin 
Vftim.so.  iubemur  reddcre  Domino  Dca 
vocanoftra.  Rclpod.  Didhim  illud  Pial- 
mi  acapiendumcilcdc  vocis  iicia5,non 
liiicicis :  non  cium  puccft  dici  aiiquid 
rcddi  Dco  ,  n.li  quod  illc  accipic :  lili- 
ata  auiem  vota  non  modo  rjon  accipit 
Deus  ,  lcd  cciam  aucclatur  :  acqm  vo- 
tum  illud  ac  uilrarandum,  quod  repu- 
gnac  lcgibus  ciuilibus,  eftpiane  illici- 
tum.  Quarc  huiunv.odi  votum  Deus 
uon  accipit,  &  conH-qucntcr  iUi  reddi 
non  dcbec 

j.  Siccciamnonaduerlacur,  quodin 
Pfdmo  /j.  mccr  alias  notas  viri  boni  ex 
pra-fcnpto  &  mcntcdiuitw:lcgis&:h.TC 
rccenlerur ,  vtfit  is.qui  mrat  damno  fuo, 
&  non  muut. 

Rcfp.  N am  &  hoc  de  vutis  hcitis  tan- 
tum  &  iurc  pcrmillis ,  non  etiam  de  dii-  *• 
ciasacapicndum. 

4-  Non  ctiam  magni  momenti  eft., 
quod  aiunt  \  ivomini  Chnlliano  non  dc« 
bcrecluriorcmcllc  pecuniam,  quano^ 
men  Dei ,  nec  minons  a;ftimarc  dcbcrc 
animie  laiutc,  quam  bona  caduca&  prx- 
lcntis  vitar  opes :  Ncc  Dcum  vcracc,  Ira- 
gilium  bonoium  caulaCdliliiilragatorc 
&  adumbratorcm  coftitui  oporcerc  Icd  ^ 
hiice omnibus  iuramcti  rchgioncm  po- 
dorem  haben  debe  rc 

Refp.  luramenti  vcri  d:.iufti  religio- 
nem  cflc  curtodiedam,  etum  cum  rei  la^ 
milians  ac  bouorum  huius  mundi  lachi- 
ra & decrimenro :  non  vero jilcgicimi,  il- 
hcici  &  cum  danono  Rcipubl.  coniun^: 
huius  enim  nulla  eft  reii^io ,  nec  poccft, 
eciam,  ialua  confcicntia,  lcruah. 

5.  Prxccrea  non  obftat ,  quod.^liena- 
cio  fundi  dotalis  confcnlu  vxoris  a  mari-  / 
to  fadta,  quamuis  luftmiani  conftitutio- 
neprohibeatur  ac  improbctur,  pr.  Injh- 
tuiton  qutl>  alten  tictt.  Si  tainen  iureiura- 
do  iucrit  conhrmata,  liiblilLic  ac  vale- 
at,  xap.  <um  confin^af.  txtr.dttur^turdni.  > 
lcemquod  ui  t.ip.quamui4dt pccl.tnftxt^, 
Mmminm  i  iiUiur 
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iufmrandum ,  contraiurisCiuilis  difpo-   ta.  loquatur  cxpreffim  de  contradhbos' 
fioonem  ac  prohibitioncm  exprcffim  fo-    Hon  retradfcandis,  id  quod  ad  contra£bus« 
chim ,  iubcatur  firmum  cfle  &  obferu»-   ipfo  iurenullos,refern  non  poteft. 
ri,eadecaula,cjuodnon  vergatinjetcrnq       7.  Dcnique  non  confirmat  contra- 
(alutis  dirpcudium,  nec  rcdundet  iiial-    riam  opinionem  cxemplum  lofux  Du- 
tcrius  detrimentum.  cis  Ifraelitici ,  qui  quamuis  Gabconitis, 

Refpond-  Hoc  mquam  non  obftat:  dolo  circumuentus ,  conira  expretlum 
innscnimCanonicidilpofitionihicnon  Dcimandatumlegemqticdiuinam,Df«- 
Ibmus. .  ttT.iff.TTTftc.  iurciurando  intcrpofitofi- 

1.  Quia  omne  iuramentum  legjbus  cJcm  dedilletrtamcn  fidem  illts  lcmel  da- 
bonis  poijticis  contrarium,  bonis  eriam  tam ,  fande  cuftodirc  vohiit :  JnrMimmf 
nioribus  aduerlatur :  qnippe  contra  bo-  inquiens ,  iB»innmtm  DeTlfraeli&id(ir- 
nos  mores  eft  legum  ciuilium  trangrcf-  (0  mm  poffnmus  et>s  contmgeTe  ,  UfHd  f.  c. 
fioacviolatio.  Qupd  ipfuin  qiioqae  a  Saulc  violatum 

2;  Quia  quodcunque  aduerlatar  or-    Dcus  crauiffime  eft  vlrtis ,  i.Sam.ji. 
dmadom  diutna* ,  id  proculdubio  etiam       Relpond.  Hoc ,  tnqttam ,  cxcmplum 
dlcontTariumbonismoribus,necbona.  non  obftat   Primo ,  Qina  non  excm  - 
confcientia  obleaian  potcft,  fcd  vergit    pHs ,  (ed  lct;ibus  iudicandum  :  maximc 
in  jctemac  (aluris  dilpcndium:  atquiiuta-   fi  exempk  fcgibus  ac  bonis  monbus  re- 
mentum iliud ;  quod aamta ,  iureciuiU   pu^nent.  Secundo,  Qxiiaturamcntum 
prohibitnm  ,  confirmat,  adueriaturor-   lolttxnonfuitcoiiTrarmm  mandamidi- 
dmarioni  diuinx*,  fiquidem magiftratus    uino,  ncc  fint  de  re  illicita  interpofi  - 
polincus ,  atque  legcs  ab  ipfo  lati  ordi-   tum.  Tum  quod  Iofua  &  Seniorcs  po- 
naiiodiuinaappcllantur  in  ctip.ij  ddR^-   puU  Ifraelirici,  k  Gabeonins  dolo  cir  - 
num.  j.  quia  occafionem  pribet  huiuf-  cumucnri  .ignorarint  illos  tcrn  pro- 
roodi  iuramcntum  cotemptuimagiftra-   mtfli  incolas  ■  atquc  cx  illarum  gen- 
uis,violationilegum  omnifqucgencris   rium  numero  eflc  ,  de qmbus  ptice- 
firaudibusac  maclunitionibus,  vtfupra .  pfum  Deuteromm.  20.  verfic.  16.  loquc- 
oftenfiira  fuit. .  batur :  Illud  vero  iuramenmm  dcmum 

6.  Adhaccnonobfbt  quod  in  Li.&  fit  lilicitum,  quod  ,  dum  iuratur,  (ci- 
fubiedAAuthent.SACT/tmentapHberHm^C^d.  tur  effe  iilidtum  ,  cap.  Ittnocens.  §.  llltci- 
Jiaduerfiu  vendtt. rmptio  prxdi)  a  mniore,  tum ,  caufa.  qieafi.  4.  Tum  ctum  quod 
contrajcxprellam  Scucriconfhturioncm  lcxilkde  geniibus  Cananzis  delendis , 
i^du ,  omnino  fit  obfenunxia ,  fi  mreiu-  de  his  ccnccpta  fucrit ,  qux  Ifraeliris, 
randoconfirmarafiierit."  terram  promiflam  occupawris  ,  refi  - 

V<s.(^.\^7sn\i\U.&d.AMb.Saframenta  ftcrent necalitcrftrdus  imre  vellent, 
nonagiturde  contnnfribus,  contra.  nifi  m  fiia  poreftate  &  rcligione  ma- 
icgis  praclcriptum  ,  Tcl-prohibitioncm  ncre  permittercnmr.  At  fi  qua  gens 
iniris  j  fcd  dccontradibus  pubcrum,  iu-  aut  incola  tcrra:  Canaan  (efe-  mbilccret 
rcip(bvalidis,quiproprerintcrpofirum  KraeUtis  j  religionem  ludarorum  aflii- 
iofiurandu  perinintegrurn  reftitutionc-  meret ,  ac  circumcidcrcrur  ,  cum  ca 
vdcindi  aur  rctraiSan  non  dcbeant:  id  firdus  inirc  liccbiit,  w  tamen  non  ha^- 
quod  exinde  Giris  pcrlpicuc  relucet.  bcrct  domininm  in  Ifracl:  Eius  vcrogc- 
u  Qu<)d  vcrbum  ContrailHs,  in  dubio,  neris  erant  Gabconitx  ,  prout  de  lUis 
|Vocontra6tu  valido  aciureperfcdoac-  lacra  tcftamr  hiftoria,  lonanncs  Brcnr. 
cip^iacar.  1.  Qupd  d,Ambm.  Sdctdmen.  in  expltcat.  cap.  p.  lofiu.  Quin  &  Deus , 

quii 
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<:jnrcircalegcmD«»frr^o.<lifpcn{ire  po-  dicium.quoiiidiciodchcicme,  taiiqiiam 

cuic ,  difpcniaflc  ,ac  lofuam  Gabconitis  vno  cx  ncccllan|s  juramcnn  comitibus 

cx  diuina  diipenlatione  dcdille  ,datam-  iuraincntum  nonvalcr.    Et  quia  maior 

quc  (cruairc ,  vcl cxinde  colligitxu:,quod  ratio  eft  in  pubcre quam  quae in  impube- 

Dcusfocdus  cum  Gabconitis  inicum , <l  re,quiamaiorclUnco  prudcntia,  idco 

Saulc  vero  violatum  ,  in  poAcris  Saulis  non  mirum  Ci  dmcrfum  lus  ftaiuitur  Li.C 

grauifllme  fucrit  vltus,i.S4iw«/Aii;quin  de  l:l>. praterit. 

& quod  Deo focdus  iibid  gratum  tiierit ,  4.  Hanc  pr.Tterca fcntcntiam confuc- 

infigni  miraculo  iplc  teftatus  ftiit ,  cum  cudo ,  qux  optima  cft  icgum  intcrprcs « 

&  lofua  &  Principes ,  Gabconitas  ,  tan-  confirmatrnara, Angclo  teftc,ficconfuc- 

quam  conftrderatos  dcfcndcrent,Deus  tudinc  rcccptum  eft ,  vt  non  obhgcntuc 

non  tantum  vidoriam  infigncm  conccf-  impubcres  concrahcntes,&  concradbum 

fit ;  fed  ctum  miraculofe  curfum  folis  in-  fe  leruaturos  iurato  promittentcs. At  Do 

hibuit,quotcmpus  vlcilcendi  Gabconi'  dkoridc  confuctudme  leftann  credidc» 

tarum  hoftes,um  fuos,fuppcterct,  Andr.  bet,  fecundum  Baldum  &  Dd-in  L  dt  qni- 

01iand.in  irufUifit.Cathaliia  <U  rra£taad.b4 ■  bm.ff.  dt  Ugtlm. 

ret.  qiufi.j.  y-  Quicunquc  pcicrarc  non  potcft,illc 

Vcrumporro,quoddeminoribus  15.  iurarcncquit,  ■cconlcqucntercxiureiu- 

annis  hai5tenus  didum  eft.ad  impubcres  rando  non  obligatur,  quoniara  corrclata 

f*  'f ''^"  q"oq;  por rigi  dcbcat,qua:ftionis  cft  haut  funt  iurare  &  peicrare,  vbi  dicirur,  pupil- 

btrib.dt  •  gxppjjj  j  j  >  luni  non  vidcri  pcicrarc.quia  fcicn  s  fallc- 

titrcotra     £^  qindcm  quod  impubcribus,  licct  rc  non  vidcatur;  proindc  pupillusnon 

matum  pyj,gj.jjjj  proximi  fint,  omnino  conccdi  poteft  iurat e,  &  f i  iuraucrit  ex  luo  lurciu- 

'^*],'  debcat  rcftiturio  aduerlus  iuratum  eo-  rando non tenctur.  Et idco,non obftan- 

"  '^'     rum  contradum ,  ftatuunt  Donellus  21  te  iureiurando,  in  integrum  rcftuutio* 

eem.  i  j.  Sicliardus  in  d.  AHthtntica  Sacra-  ncm  pctcrc  poterit.  • 

menta  puhfrum  ,  quos  &  Aiithor  nofter  6.  Infuper  ira  argumcntatur  Doncl- 

Icquitur.    Fundamenra  illorum  lunt  lustqttoricsaliquidpcrlcgesquibufdam 

hxc.  cx  aliquo  gencre  nominarim  adimitur, 

1.  Ccrrum  cft  ,  quod  Aathtntica  Sa-  artcrisqinexcodcmgcncrcfLint,conce- 

tramenta  ptbernm  C.  fi  adutrf.  vendit.  fit  di  intcUigttur  /.  cum  prater.  ff.  de  iudic.  8c 

corrcdoria,  corrigit  fiquidcm  lcgcs  vc-  contra  ,  fi  quid  nommatun  conceditur 

tcres  ,  loquentcs  dc  iuramcnris  ,  iura  ccrtaiipecici  hominum:c«ttris,qmlunt 

autcm  corrc<^ria  non  funt  cxtcudenda  cxcogencrecorinuo  vidcturadcmptuna- 

/^^i^miv.C.^<(M/iZ4/.quaproptercum  Lj.^.fed  vtrum,  ff.de  minmbus.   lam  vcro 

i^Authentitain  fpccicac  nominarim  fii  in  Authenr.  Sacramenta  puberum  C.Jiad- 

depubenbusconccpta,  noneritcxten-  utrfvendit.  nominarim  atque  in  (pecie 

dcndaad  impubcres.  puberibus  adimirur  bcneficium  rcftiru- 

1.  Prarterca  Auihcntica  ifta  (ecun-  rionis  in  intcgrum ;  promde  pubcnbus 

dummagisvcramopinionemeftodiola,  conccdirur:  &  (anc  Fruftra  &  ineptc  Fri- 

quiamulta  minorum  patrimonia  abfbr-  dcnci  coftiturio  loqucrctur dc pubcrum 

bct ,  vt  dicit  Cynus :  fed  qu;e  fiint  odio-  iurciurando,  fi  idcm  obtiiierct  in  iurciu- 

la,  dcbcnt  reftrmgi  cap.»du  de  rt^.iur.  m  rando  impubcrum :  cum  lcges  ita  fcnbi 

fixt.  (bleant,neq'ud  onolum  concincant. 

J.  Infiipcrquodpuber;s  iurciurando  7.  Accedit,  quod  impubcs  cx  voto 

i^tor  faoi ,  quiam  his  eft  maiusiu-  non  obiigctur  tap.  figmficatum  11.  de  Re* 

Ummmm   /  ffiUrj 
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gitidr.  capj.  f oi  m  fixt.  Igitur  ncc  iurciu-      J.  Hcm  planc  cuindt  or 
rando  obligari  poflic ,  cum  vrruinq;  prat-  ftir.  ie  obtfga.  tjm  tx  deliS.  tu^.  vbi  Im- 
^crur  upit.  u.de  Rt^ul4rA.(*fit.i.ecd.m   pcraror  air,  impubcres  delinqucrc  St, 
jfxt.  ^c)^      capaccs  ,ii  proximi  Kicrinrpa^ 

8.  Quptics  iuti  exigunt  ccrtum  tcm-  bcrtati  i  piioindc  fi  a.contraaji  iurato  rc- 
f  us ,  VI  hic cxigitur  pubcrtas,  vt  iufiuran-  ccdunt.pcrindc  vt pubcrcs  , in delidura 
dum,  inintegrum  rcftituuonem  exdu-  pcnunj  inadunt;acpromdc,  obftantc 
dat,toties  necdTum  eftUllud  tempus  plc-  iureiurando.non  poiruntcontraiuranim 
ne  cllc  confedhim ,  LqiuAtae.ffMteftam.  contradum  in  inrcgrum  rcftituooncta 
&  l.fin.  Cdtmdit.  tffiMm.  Qupdrca  cum  poftularc 

.  lcges  in  pr  opofito  cxigant  pubertarem  in  Ncc  obftat  quod  in  kttMfe.  2i.ff.4$ 
iurinte ,  neceilc  cft  vc  intelligatur  plena  mtttn.  ncgatur impubes  peicrarc  poire; 
pubertas,iuvtn  vnusdicsdcHt,  pubes  nam  hoc  quomodo  acapicndum  fit, 
cireijondiceretur.  mox.expjicsbit^r. 

Sed,hifce  racionibus  non  obftanribus,  4«  Iniupcr  non  param  con6mut  o- 
ficomninoftatuendum  exiftimo,mfan-  pinionem  noftram  ,  quod  malitia  fup- 
tes  quidem  &  infanciac  proximos  non  ^loit  xtatem  Lj.C.ft  Mmor/e  mMtr.dat, 
pofle  iurare  ,&fiiurauefint,ex  contra-  Item  quod  in crimimbus : xtatis  fuHra- 
dufuo  oon  obligari;  Ccd  proximos  pu-  gjo,  minores  non  iuuentur,  nec  infit- 
bcrtati ,  non  minus ,  atque  iplbs  put>c-  mitas  animi  malorum  morcs  excufet  (. 
rcs  ,  iurarc  poilc  &c  cx  iurciurando  fiio  i-  Cft  adu.  dili&.  quod  dcniquc  nullius 
tcneri  '  malitiadebcat ipfidrclucro&.autalteri 

i.Proquo6citprimoi/.C.yf<iK«'/'-v?'-  (hmnoCi  h.  ff.de  dtlc.  Proindc  impnbes 
dit.  quac  dc  minorc  in  gcncrc  loquens ,  pro  pubcrc  habcbicur ,  cum  a  contradhi 
iuramentum  cius  ,  quo  concradum  fu-  lurato  rcccdcrc  ac  pcriurium  commit- 
um  confirmauit ,  cuftodiri  iubet :  verba  tcrc  nititur  ,  n«c  ipfum  infirmitas  ant. 
hxc  funt :  Si  minor  dnnu  vtginti  qumque  mi  &  iudicij  ab  npc  dcUclo  cxculi- 
mptcn  pradtf  cauiftt ,  nulLun  de  tatero  te  bit. 

ejfe  controuerftAm  fadurum  ;  uLfue  etiam  Ncc  moueor  co ,  quod  DoncUus  re- 
tureturande  corporaliter  praftitofiruaxe  con-  fpondct ,  hzc  omnia  rc^  did  in  co  im- 
ftrmaSlv  neque perfidia  neque  periurij  meau-  pubcre,  qiii  qiiid  ddiqucrit  fiacns  ,  aui 
QoremtibijuturumjperaredebuxSi.  aliter  dolo  malo  feceric :  jul  cum  vero 

Atqui  impubcrem  quoq;  minoris  ap-  iropubercm  a  quo  dohis  ^bfir ,  non  pcr- 
pellation?C0ncincri,dubiumnullumeft:  tinfte,  omninoque,  dum  malitia  acta- 
pceinde&  huncacontra^  iuratojece-  tis  non  arguatur  >  irapubcres  in  rerum 
derenon  polTc  .diccndum  eft.  admuiiftnucionc  puberibus  minimc  cora 

1.  Huicinfiipcrfiidt.quodomnjade-  parari  ;quoniamimpubcresnon  intelU- 
MQtx  cadant  in  eos  impubcres,  qui  pjroxi-  gant quid gcrant :  puberes  vero  optimc 
mi  funt  pubercaci ,  priter  delidhmi  car-  id  intcHiganc 

nis  L  Minor.ff.  odLIuLde  adulter.  Qupd  Etenim  iqipubcrcs ,  |iubcrtari  proxi» 
(i  igitur  omnia  dclida  cadunt  lo  iinpu-  mos,r.onminusintclligcrc  quid  agant, 
bcrcs  ,  &  periurium  cft  dclickum  ,  lc-  &  corum  in  df  lidlis  argui  maliriam ,  pro^ 
quitur  quod  &  illud  cadat  in  impubc-  batdiicr(;c  d^-i»  fiimma  InRu.de  obl^at, 
res ,  atque  idcofi  aiurato  contraCtu  re-  rx  deliS.  &  mox  pluribus  hoc  dcmpor 
filuuc  peccenc  non  {ninus  atquc  pu*  ftrabicur. 

bcrcs.  f.  Adhacc  lenccntu  noftr»  jC9nfi& 

•  inacui 
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^Otai  nonparum  eo ,  quod  luraca  im- 
puberum  fpon/alia  valerc  dicunmr 
ex  tittrm  lO.  rxTr^,  tti  dt/p<m/atioH.  mpuk. 
Cur  igitut  non  valerciic  quoquc  &  ier- 
icarencur  iuraci  impuberuni  concra- 
dus/ 

Adargnmencx  concrarixnon  difficiiis 
refponho. 

Nam  ad  pcimUm  refpodco  lcge^  quc>- 
<]uc  cone£tohas  extcnfioncm  admitte- 
rt  cx paricatc  ramoins,  vt  piolue ,  CJ»:  pcr- 
rpicue  ollcndi  in  tracUcu  de  tntcrprttat. 
tUT.cij.  Itaque  politb  ,  quoct  d.  Authen- 
h(a  SdCTdmentM  pubtrnm.  fit  corredoria  \ 
quiatamen  ratio,  qua  nititur,non  minus 
inimpubctc  pobercaci  proximo;  quam 
pubereobcinec,  nevidehcec  in  periurij 
crimen  mcidac  ^ideo  ad  hunc  quoq;  mc- 
nto  iftrus  Authctic*  fi«cxcenho,quam- 
ms  dc  impuberibus  nilquicquam  verbis 
in  ea  Fucric  cxpreiram. 

Ad  fccundum  refpondccur  Aathcn- 
ticam  iflom  Sacramenta  puberum,  non 
cflc  odio^am ,  icd  maximc  Fauorabilem  > 
qau  quandocunquc  jtgitur  de  obfcrua- 
clone  uir.uncn  ti.  v^l  vt  pcriculum  anima- 
mm  euKccur ,  cunc  illa  i'ica  lempec  func 
Eauorabtho,  criamii  pacnaha  (Tnc ,  cum  ad 
anmurtm-;  fpedcnc  fauorcm,  qu*  omni- 
hus  rtbus  funt  nobihores  &c  fiiuorabiho- 
rcs  l.fancimm.C.de SS.  Exilcf.  quia  hoc  agi- 
:ar  nc  pcriuria  incidanc  ^  ia^ura  anHux 
fiat.  Ec  quanqu.im ,  lcruaro  hoc  lureiu- 
rando,miiiOrcs  damnum  aliquodrcrum 
iuarupatiancuriciumendainno  onim.v 
rum  (alus  praritrendacn:. 

Sic  cciam  non  obftac  cecrium  acgu- 
mcnttim  :  quod  enim  dicitln  m  irnpo'- 
bcribus  dcficcrc-  comUcm  luramenci , 
difcrecionem  videhcec  ac  intelledum , 
cum  impabws  co  dcftituatuc  ;  id  de  eo 
inipubece  accipiendum  eil ,  qtii  inians 
«ft,  vel  infantuc  proximus  :  non-  etiam 
dc  lilo ,  qui  proximus  eft  pubercati^  hunc 
enim  hab  ercintellcchim.ac  ratione  hu- 
iUecomparaiipuben,  non  dubijs  argu- 
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mcntis  demonikari  poreft.  •  Nam  luftv 
nianusid  pcifpicuis  vcrhis  ccftarur  in^. 
10.  lHRit.de  stiffril.  jhpuLtr.  vbi  ita  fcribit  : 
Sed  quod  i.'xnmts  dc  pupiU»  ,  vtfque  de  tfS 
vrum  efi  ,  qui  um  hJbent  alnjufm  mttU*- 
ilkm:  naiu  oifuxj  ,  fi:  'mf.t:ftu  proxt- 
mut  esi,  tton  multum  af>nofo  dtllantyquiA 
hutu/modt  ttatu  p.tpiUj  nuUum  tnttUe&um 
huhent.  Ecce  hic  difcrtc  Impcrator  af- 
firm.it  proximob  pubcrtati  umaliqucra  ■ 
hAberemceliedum.  Idquod  idcmquo- 
quc  mculcatin  di.tnfumMn  iS.lttd.de  o^ 
ligat.  qud  ex  deli£t.  rufc.  Ir,  fkmma ,  inqui- 
ens ,  fitendum  eil ,  quafttum  efe  ,4h  imr 
pubts  rem  abenain  amoHtndt  furtam  fait- 
at.  Et  phteet  quufurtum  tx  afftQufuran- 
di  confijltt ,  ira  demum  obligari  t»  crimtne 
impubtrem ,  fi  proximus  puhertati  fitt&oy 
idmtelligatfe  delinquere:QupdKA  Impu- 
bcrcs  pubcrtati  proximi  nocarent  intcU 
ledhi  tc  iurairicnti  comitc  difaetione. 

Adquartum  refpondea,  prin>o  con- 
fuctudincm  huiu(modi,quacoccafioncrri 
dehiDas  atquc  pcriunjs  prxbet ,  non  clle 
in  Rcpubhcatollcradam>fcd  primo  quo- 
que  tcmpore  cx  ca  cxterminand.im ,  vt- 

f)otc  Reipublicc  perniciofiiriroftm,&  ta- 
cm ,  qua:  confacncias  ljEdat,anin^as  ho- 
mmum  in  prxfciuilTimum  periculum  & 
accernum  cxitium  pricipitct^Deinde  do- 
dtori,de  confuecudinc  ccftanci  ,fidem  no  • 
elTc  adhibendam ,  fupra  oftenJuincftia 
dtfput.i.thef.g.ht.h. 

Ad  qumcum  rcfpondccur ,  impuberr, 
qui  pubcrtari  cft  proximus  >  polFc  pcierar- 
re,qui.i,vc  oftcfum  eft,dchnquerc  potcft. 
N6  obftante^/l^m  luraffe.it  Rt.  Namilia 
cxaudicdaeftdcco  impubcre,qai  intans 
eftjvcl  mfAnti.T:  proximus :  non  ctunt  dc 
proximo  pubertati :  nam  loquiiur  textus 
cjcprcirc  de  eo  tmpubere  ,  qui  fctens  faUtre 
nonpotejl:  atqiuproximus  pubertatipo- 
teft  IciCns  failcrcdoh  capax  eft  d^.m  fum- 
ms  Idt  obbg.qu*  ex  deliQ.Lfi  mtnor.ff.de  aduL 
proindedeiUo  duntaxat,qui  infans,  vel 
infimcije  proximus  eft  ,  loquitur  ifta. 
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L  z6.  non  .ctiam  dc  proximo  puberu- 
a 

Ad  fcxtum  rcfponfio  non  cft  difficilis: 
mimdum  d.AuthtntUA\\\&\\\\xvi\.  pubcris, 
non  cxcludir  impubcrcm  proxm:um  pu- 
bcrraci,(edincluditpouus.  l  Quia.etii 
hic  appcllationc  vcrbi  pubcris  non  vc- 
niat:  pubcri  tamen  comparatur,  ita  vt 
ficut  pubes  an»mi  intcUedum  habct ,  fic 
quoquc  impubes  hic  pubcrtati  proxi- 
n\\isi.io.l?jR.demtttiLfiipuL  i.  Qma  fic- 
urpubcs  dcUnquerc  ac  periurium  com- 
mittere  poteft ,  ita  quoque  impubcs  pu- 
bcrtatiproximus  §-io.  lafl.de  obU^ar.qtu 
ex  MH.nafi.  l.tninor.ff.de  4duir.  Et  lancab- 
ftirdiim  non  cft  ncc  infrcqujeiis ,  vt  con- 
ftitunocriam  prohibitoria  decertispcr- 
fbnis  nominatim  concepu,  cxtcndatur 
ac  porrigatur  ad  aUas  pprlbnas,iu  quibus 
e.»Hem  obtinet  ratio ;  idquc  tanto  facilius 
h;' a.lniiftcndura,  quod  lex\.C.eod.tir. 
tie  mwioribusin  gcncre  loquatiu:  ipfifq; 
aducrius  iuratos  contradlus  reftiturio- 
nem  dcncget:  huius  vcro  legis  cxplica- 
ricii:cm  quandam  &  extenfionem  conti- 
■BCt  d.  Aurhenticd  Sacrament*,  vt  ipfc  Do- 
nellus  ftatuit :  quociica  dc  ijfdcm  pcrfo- 
■nis  inteUigcnda  eft,  dc  quibus  antccedcs 
ii.qnod  fitamen quzritur , quarc Fride- 
ricus  dc  pubenbus  nominatim  fiiam  con 
ftitutioncm  conccperit ,  re(pondco  idco 
id  fndum ,  vt  intelugcrctur  aliud  obtine> 
rc  in  impuberibus ,  i)s  vidcUcct,  qiii  uirc 
noftrc  p^ibexibus  non  compaxantur  in 
dchdhs  ic  contra^aibus  :  ad  Jios  igiiur 
cxcUjdcndos  Fridericus  vfiis.eftnominc 
fuberii-y  non  criamad  cxdudcndos  i;n- 
pubcrcs  pubcrrari  proximos,qui vbiuis 
miure  noftro  pubcribus  comparamur, 
quando  quacritur  de  obhgatione,ex  con<- 
cradhi  vel  deh^  defccndenie,  vt  ex  prx- 
xlidis  clucct. 

Ad^eptimum  refpondco,non  obfta- 
te  dxap.ii.de  Regu!attb.& iop.i.  eod.m  fixt. 
nain  loquuntur  exprefte  dc  eo  impubc- 
rc,qui  votum  fecu  nec  parcntum  con- 
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fiho,  necauthoritate  tucoris  :huiufinol£ 
votum,aiunt,Icruarenoncfle  minorem 
compcUendum :  ac  fi  patris  authoritate 
votum  fuerit  fadum  ,  apcrce  ftatuunc 
mutariamphusvociun  non  pofte.  Sici- 
guur  circaluramenium,  iti  propofito  ca- 
lu,nos  quoq,  diftingucndum  ccnfemus  : 
fi  cnim  pupiilus  fine  tutoris  fiii  autorita- 
te  contradtum  inicrit  &  eum  (eruacurum 
fefe  iuraucrtt,concra^us  nuUius  enc  mo- 
mcnti&confcqucnternec  iuramentum 
vurcs  habebit,  vtpote  lcgib.cxprelle  con- 
trarmm  ror.ttr.lnfi.  & Dig.de  author.turor. 
Qupdilaucem  cutoris  authoricace  con- 
tradus  initus  &iu$iurandumab  impo- 
.bcrc,pubcrtatiproximo,  fuerit  przftt- 
tmn^hunc  contu<f^mn  iuratum  adeo  (ci> 
uandumclfe  dicm^us,  vt  etiam  necpec 
in  intcgrum  rcftituuoncm  rc.^andi  ac 
fubucni  queat.  Atqj  liic  m  memoriam  rc 
uocarc  dcbcmus,quod  pauloiiipra  defcn 
dimus,.co(litutionem  d.  AutbenruaSacfa- 
menra  pubtrum.  dc  contradhi  vahdo  ac  iu- 
re  fubfidente  intcUigcndum  cllc ,  qualis 
conrradus  cft  is }  qm  turoris  authoricacc 
kpupiUo  iniitir. 

Ad  poftxcmum  refponfio  patet  cx 
przdidtis  i  nam  pubcrus  pracdfe  non  re- 
qujritur  ad  excludendara  rcftimtionem 
mintcgrum  a  contra^u  iurato ,  vt  rario 
d.Authenricd,  oftcndit&nospaulo  fupra 
dcmonftrauimus.  Dcinde  pubcnas  non 
excludir  rcftirucionem,  lcd  lufiurandum, 
velquod  idcm  e(l,nontributum  hoccft 
zcari  .pubertaris  vt  excludac  rci^utio^ 


ipu 

ncm,{ed  iuiiurandi  rcligioni. 
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lit.A» 


QVod hadenus  didhim  eft ,  concra-  Qu.7r 
dum  iuracum  minoris  non  polle  yj^j^^ 

Ecrinmccgrum  rcftimtionem  rcfcindi ,  ,uraruM 
oc  proccdit,vbi  fpontc  quis  iurauit  nul-  conrraBn 
husdolo,aut  vi  addudus,  fienimdolo  y,^^ 
aucmfidijs  addudus  eftminoradiuran-  txttr- 

dum. 
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tm  dt'  >  ^i^u^c  concradum  &  iuramento 
^  fffl^  fiarc  non  cogitur  \  idque  hautobfcurc  fi- 
tmio  f  gnificar  Imperator  Fridcricus  in  d^Authf- 
tuA  SAcrdmtntd  pubcrum  ,  dum  exprefle 
requiritjVt  Sacramentapubcrum,aduer- 
(usqujc  reftitucionon  conccditur  ,  fmt 
S  P  O  N  T  E  fa<aa :  jpoHttfdflum  dicitur, 
quod  proprio  motu ,  fme  alicuius  peti- 
tione,hidum  eft,  Sichardus  ad  d  Aiithen. 
Sdernment*  num.31.  fubijcit  dcinde  Impe- 
tator  per  vim  auttm  vel  iujfum  metum  extor- 
t*  iurametA  nuBiut  ejfe  momtnti:  at  his  qux, 
per  vim  aut  metum  cxtorta  funt^acquipa- 
rancur.qua;  dolo  (untgcfbi  (apit.  quamuit 
de  pad.  m  fext. 

Acccdit  huic,  quod  &Pontifex  in  ttp. 
cum  contmgdf.  extr.  de  iureiur.  lllud  de- 
cnum  luAurandum  obferuare  iubeat , 
quod  Iine  vi  &  dolo  flierit  pracftirum  : 
quare  id  ,quod  vi  aut  dolo  przfticum  cft, 
non  vult  leruarL 

Idem  quoque  euincit  capit.  quamuis.de 
f4£i.iH  fext.  vbi  Bonifacius  Od^uus  Pon- 
tifex  padium  renunciatorium  fuccertio- 
ni  paterna:  vult  (eruari ,  fi  iuramento 
non  ri,necdoloprxftito  firmatum  fiic* 
rit.  Et  facit  huc  ratio  quoque  euidens , 
harc  videlicet,quod  aim  iurajncti  comes 
necellarius  acperpctuus  fit  iuftitia ,  flcut 
quodcunq;iuramentum  hoc  comuede- 
ftituitur.nullius  fit  momentijhia-ero  ab- 
fit  ab  co  iuramcto,  quod  dolo  priftitum 
eft  j  idcirco  huiufmodi  iuramcntum  do- 
lo  extortum  fubnftere  nequeat,vidc  quae 
de  haceadcm  quxftione  didbfunt ,  tbefi 
frdced.  p. 

Scd  vtrum  ablblutio  ab  hoc  iuramen- 
to  rcquiratur  ,  magis  dubitari  poteft : 
equidem  lohannes  Mauritius  6c  Cano- 
ni(kx  fere  omncs  abfolutionem  defide- 
rant,  idqueauthoricate  capit.i.  de  iureiw 
rdnd,  vbi  relaxacio  iuramenci  curpicu- 
dinem,  ex  parce  fufcipienris ,  in  fccon- 
nnencis  pccenda  dicicur,  fed  verior  eft 
contraria  opinio;  quoniam  cxaddudlis 
tcxtibushquidoapparec,  quod  iuramen- 
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co ,  dolo  cxtorcum  ,  nuUius  fit  momen- 
ti  y  proinde  nuUa  rclaxarione  &  abfblu- 
rioneindiget.  Sed  dc  luc  quarftionc  mc-  ^ 
mini  etiam  liipcrius  fiiillc  prohxe  a^um, 
quare  vlteriori  declararione  hic  opus 
non  crit. 

Aduerfus  porrohereditatem.nonfb-  ^Jt.B. 
lum  paternam,  cuilcminorimmilcuit,  QH;  7*» 
led  ctiamaduerfusextranciheredicatem,  . 
quam  minor  adijt ,  tribui  bencnciumy*'*  berC' 
reftiturionis  ,  ccrri  6c  exploraci  iuris  diratem 
eft.  aiirade- 

Et  quidc  dc  hac  re  ita  rcfcribuiit  Impp.  turrefii- 
Seuerus&  Antoninusin/li.C.^  mmor /il>  ^^^^^^ 
hereditate:  quoi ft pro h  'reiegepHit  velhono- 
rum  pojfcJsmem4C(eptftis,propter£tutem  ctu 
fubuenirifolerm  irtre^um  reilituttonit  aux$- 
lium  ACctpere  debetii. 

Et  in  L  7.%' 5'  fdeminorih.  Vlpianus 
aic :  Stdttfi  heredit4tem  minor  aiijt  mtnut 
lucrofim  ,  fuccurritur  ei ,  vt  popt  abftine- 
re:  ndm&bic  deceptm  eH:  idtm  &  inbo- 
norum  pojftpone  vel  aha  fuccepone.  i\*o« 
Jolum  autem  ftimqui  fe  mifcuit  patrrnthe- 
reditati-,fed&  ft  qun  fitex  necejfarijs  mmor 
annityfimiti  modo  refiitutionem  impetra- 
■bit.  Velutift  feruut  fit  cum  Itbertate  injli' 
tutus:  dicendum  enim  erir ,  fi  Je  mifiuir  pojft 
ei  fubueniri  dtatu  beneficio  vt  haheat  lono- 
rum  fuorum  feparationem.  PUiit  qui  polil 
adttam  bertditattm  rejiituitur ,  debet  prt- 
flare  ,  fi  quid  ex  hertditate  m  rem  etttt 
peruenit  ,  nec  perijt  per  atatii  imbtcilli- 
tattm. 

£c  racio  huius  obfcura  non  eft :  quau* 
qoam  cnim  is  ,  qui  (cmcl  hcres  fac^us 
eft ,  non  pofTit  dcfinere  elle  harres  /.  S8. 
ff.  dt  heredib.  inUtt.  ncc  pr.rtor  ha:redi- 
tatem  cuiquam  dare  vcl  adimerc  var 
lcat  princ.  Infiit.  de  bcnor.  pof  Poteft  ta- 
men  minor  benehcio  pntoris  allequi, 
vt  nonhabcaturloco  hercdis  argum.l.M. 
de  interrogat.in  iure  fac.  necin  cfFcdbi  fic 
hxrcs ,  quamuis  nomcn  heredis  nudum 
retineat. 

Sicutautcm  minor,qui  adijt  heredi- 
Nnnnn  utem. 
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titcm,.  rcrtitmtur  vt  eam  rcpadict ,  iu  iif  -  qaodrca  poft  rcs  hcredicaras  Sr' 

A^corra  r<^tuitar  quod  mmor,  qot  oimfit  he-  Aaiiu  hnKaque  it^cu  ooci  ckbec 

tmifione  reditatcra,  vt  eauiadeac:  Mamu  ingm-  andfiii  ninor  ,  6  vehc  «ONie-ed  pecii-' 

^^g.^ti^^dmiiipWmtmnmmHitfuteKt»'  niara  tnnam  laborilmi  fiib(tituti ,  vt 

srhmm  wpnfriit  Mmftnmt yrerumetuan  fi hertdi-  Scaruola  faic  aic  d«Mk  M>  m  dfft.  4 

l,^ff^,f^,t*ttmfibideU'4mnona<lierunt.p»iftmmi-  ^4.$.z. 

tu  drt^rgf"^  rtJiitMtt0MiMX4iMmf»ihtUte»i4fudu'  Scd  huic ,  qaod  dixi ,  li  let  batdi»- 

refiituti*  dnmfUemt,4itGwdimmmUCfi nemf  ri«  fiiMbxuto ,  poft  miaoria  cepodiar 

iime-  f""  bete^tatem.  tioncm,  diftraitc  lunt ,  non  amplius  re- 

mfinfgt         Ec  Diocler.  &  M.«imin.  Tmppw  W  ftitui  minorcm  ,  vehcmcjiter  .idHer(at«f 

.       konorum  poJfeJiseneM  >  tn  faftinm  rtim  9-  Lvitttii,Cod,de  rifud  beredu.  vbi  iulunia* 
m^Mi ,  mmom  mim^gnm  nBittimHk .  iu»6iicic,»tfibeKedicaricfesfimdifti)»' 

iidmittikmfiti»»imifAmfliltlit,UMX^  dcvelfcnditxcumadhuceftecroinoC, 

mdfir.  tunceum  rclticuiininiepiiln.pQfle»  v» 

.  Sed  hxc  ira  fi  omnia  (int  inc^a :  (ic  ccs  cecupcict. 

Scsttokin  U.%.2.ffM immtik  SfmtUm  •  Acqnebi  faac  foge  conrilianda  cnm 

/kr^tt^Jf^mumti  mMidnSm  mdfi-  dlIz4.$.«.vaUeIabannc  Interpreces  no» 

rtt  rr!rtpuiuuer!thiredtf.trem,vel  honoTHm  ftn,  Antonius  Fahcr  ait  luihnunum  irs 

fvjftfimem  :  fifiudem  mnta  m  mte^»  iL  L  fitim,  loqui  dc  iuo  heredc  ,  cuuie« 

jait ,  tmnimitk  miiendm  efi :  fi  ven  ««n  oMi&  fauonbilior  d&fokx  Sc  debcaCr 

dtttrdSi  henilittm  &  mgifft  fimtii  quam  extranei,  cum  (icipibiarehcre* 

d4  paratam  feciaitam  lalwribus  /ukQitu  etiam.  pt^ft  abftcmiohem  l.  fo.^.  fe4  tiji 

$f  vtniat ,  tepelUnim  eS,  multoque  pr-  Jkm.^.de  fiticomm.  h^rt.LneceJi-nifs .  (7* 

duscxhac  cau(ahercdcmimnorisre(b>  ff,deM^m.  here4it.Lij»ff.devii(g.O'  ftfiB* 

taendamef&  /UJki,  Paulum  veco & Scatuoilaro m di^ 

Qgjld fi i|taduefe»non  ampliu^  rit  iiv  Li^-^^-  loquidc  extFducts ,  quilnis  w.^- 

tegra, (edrcs  hercdir.irur  facrint  diftra-  gvs  conuenut  vtrum^ut  illuii  verbi'«n 

£tc,(tucarubilituto,lIuea  cceduconbus  omifnu  ,  vcl  refkduuitra^   cum  iuus 


becediiariisnMnorinopanipKaieompe'  ok^s  pcopcic  dican»  abftinefe  \  mo* 

Kre  ia  incegrum  refticucionis  bcnefi-  iade  auftinut  Anionius  I-abcr ,  (uunii 

ft^t-'Hf  ^fyBfflaiywmif^lfrurAllc  qaidemheredem ,  ctiam  rc  non  amplmi» 

coi  noikrw-    '  mtegra ,  icd  rcbus  bccec>iiact|S  diitra- 

.  tlecobfta^qncKr«nm£Aradtiscftbc-  dii  jpoflead  hfnikMum  omilEnu  ce« 

Rdicas,prcdarecum'fianchaeditacia,  ftiTHi '  imntanwn  irniTi  hmditn  nnn 

&precium  (ucccdatih  locum  rci  invni-  item. 

vuct^)&has,Li2^fiq.g.defeMJmtdtt.'mi*      Sed  loquicur^il2^§..?.gencraiKcr^ 

nirqtteraadiaodam»iebittiion<hna«fl  taciooam  qubquc  kibet  gencralcm , 

Badis»poceftiiiioor  riribcai  aducrruso»  qpMS  inqae.  mo^  acque  extmnco  hecedi* 

mitltoncm  aut  repudiationem  licrcdita-  conucmt :  nam  ad  pecuniam ,  labohbus 

ns,vtre5ip(ascoulcquatur,ita&i)sdi(^  lub(tituci  paxram  ,  ruum  iiecedcai adt 

ica^s,  re(ticuendus  cftad  pccxiaiaiccm  micci,a:quuiuaoae(L- 
«on(eauenda.                     ...  Franciiais  Doaienaa  eiiftiinK  SfHB*^ 

Rcipond.  Hoc  ,  inquam  ,  non  ob-  uolx  (cntenriam  in  i      rcFerri  dmmiT 

ftac,  quia  preaumrci  rendira?  nonram  xar^P4ulo&rIufHni.^no,noncdampiro- 

ex  re  ipia  ,  quam  ex  negociatione  per-  ban  idqucex  ius^vcibis-:  SemtU^  l^fm' 
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tanoir, qua; ncc  probentur ,  ncc  rcpro-   ihis  vc  hercs ,  qui  lUud  confccit ,  non 
benrur  ,  conccdenduoi  non  puto.  Vi-   ccneacur  vlira  vircs  hcreditanas  L  firu. 
dc  qu^edc  hacre  fcripn  in  tr*il.dt Muh».    Cod.de  ture  delib.  ncc  iuucntarium  luis , 
c.  fcd  hereditatis  rumpubus  conhciat  di&. 

Donellus  &  Duarcnus  rc(|>ondent  L fiu, 
4b3.  ii4.$.2.  corrigi  pcr  L  vlttm.  C  de  re-  Scd ,  luc  rationc  non  obftante ,  rc<ftc 
pud.  bered.  quia  d.L  vlttm.  cft  noua confti-  Baldus  ftatuit ,  pollc  &  hunc  minorcra , 
tucio  ,  qua  ius  andquum  cmendatum  qui  cum  uiucntario  adijt  hereditatem , 
cft  ^  nara  ccrtum  cft  ,  eara  inlertam  rclbtui ,  quoniam  tali  aditioue  Lcdi  po- 
fuille  Codici  poft  alterara  Codicis  ieft:quia  ctfivlcra  vireshcrcditariasmi- 
edicioncm  ,  vt  in(criptio  hxc  ftti  c§h-  nor  nontencatur,  multis  tamcn  ncgo- 
/kUtum  Ldmpddii  &  Orenn ,  (ans  indi-  ciorum  difficuJtatibus  muoluittu::  (unc 
cac«  cnmi  dilccrncnda  debita,  pcnfandas  vi- 

Ego  fic  ftacuo :  oHm  ncque  fiio  ,  ne-  rcs  hcrcdicanz,  Sc  multa  alia  exquiren- 
quc  cxtranco  hcredi  omittenti  heredi-  da,qua:tocum  requirunt  homincra:  at 
tatcm ,  rcbus  non  amplius  intcgris  Oic-  minori  iuccurri  (olet  per  reftitucionem 
cunum  fuille  per  in  iiuegrum  rcfticu-  non  folum  ,  cumde  cius  bonis  aliquid 
tionem  ,  idquevcllc  PauJum  &Sc.euo-  minuitur,  icd  etiam  quando  ipfius  m- 
lam  in  di^.  L  24-.  $.  2.  vcrum  luftinu-  ccreft ,  Ucibus  &  fiunptibus  non  vexari, 
nuin  hoc  ,  quoad  hcrcdcm  fiium  ,  pa-  Lmincrtbut.ff.de  mtnortout.  Ec  in  L  qitut  po- 
ternamhecediutcraomictcnccm,emen-  terdt.ff.  ad  SC.  TrebeB.  dicicur  poirc  ad- 
daflc  mi/5.i  vi!f/w.eique  refticucionem,  uerfus  hercdicatis  aditioncm  rcftitui 
ctiani  rcnonampliu5mtcgra,induUilIe:  minorcra.quantumuis  locuplcs  fit  he- 
quoad  extraneum  vcro  heredcm  dif^   redicas  ,  quja  multis  6c  mfinitis  impU- 

{)ofirioncra  d.L  t^-.^.i.  adhuc  vigerc  ac  cita  eft  molcftijs  &  quas  iple  non  mfi 
ocum  habercquomam  d.Lvltim.  cor-  fummo  cum  hhorc  &  mcxpbcabiU  cu- 
rcdoria  iuris  veccris  dc  hercditatc  dun-  ra ,  irao  cnormi  damno  acccdcutc  cra- 
taxit  paccrna,  dcque  fiio  hcredc  loqui-  dlarc  pollec. 

caz:  de  excraneo  vcro  hcrcde  nil  quic-      An  porro  refticutus  aduerfiis  heredi-  Lif.C. 
quam  habcc :  quoarci  locum  hic  habc-  caccm rcpudiacam , pro cadcra rurfiis  de-  Qihyy. 
bitrcgula  ifta:  quod  mutatum  noneft,   Icrcnda  reftitutionem  obtinere  poSit  Re/irtMi* 
cur  ftirc  prohiberetur  f  L  prdiipimm.  C   minor ,  quxftio  cl\  i  V.  cauia,alicui  dela-  diuerfu 
dt  appeBM.  Vcra  iraque  cft  Authoris  no-   ta  fiiit  hcrcditas.eam  repudiauit  leu  omi-  hereditd- 
ftri  lcntcnna,aducrfiis  extranci  hcrcdita-   fit ;  aducrius  hauc  omiflioucm  in  intc-  tem  repu 
ccm  omillam  &ab  aUo  aditam ,  rcrum   grum  rcftitutionem  pctijt  Sc  impetrauit,  dutX,  an 
diftradlione  iada,  minori  in  intcgrum   poftca  rurfiis  prodclcrcndaeareftitui  fi:  rurfm  ad 
QUj  74.  refticttrionem  amplius  non  concedi.  Si   pcajt,  qiueritur ,  an  reftitui  debeat.^^Qax  «14^  defe- 
Ajmr«r,minor  hcreditatem  adierit  rite&legiti-   quxftiomligni  difficultate  non  caret,  de  rtndam 
(onftSp  me  coRfcdo  inucntario,vtcum aduerfiis    ea  vero quid  ftaiucDdum  fit ,  dixi  (upra  in  rejlttudf 
mufftdrio  hanc  adinonem  reftitui  debcat ,  qu^fi  -   tbefi  i.ia.E.vi/i  vide.  turf 
ddedtbO' tum  fuiz? 

redffdte     Et  videcur  hoc  priraa  frontc  negan-   KESOLFTIO    T  H  E  S  I  S 
Vtrum    dum,quiafimmorinuencariumbene&  Vndectnu. 
T^itm  vt-decuit,conficiendumcurarit,nullaiu- 

Mtdtf  risfi>Iennitace  prjttermida,  nonpoceric    CI  hcrcsminoriy.  annis  indebita  lol- t^" 
efielxfus  :  ,cuin  inucncarij  bic  lic  e£;-    »3ucrir  legaca  ,  vttumne  aduerfus^^ 
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Atinimr  ^-^^  {oliuioncm  implorarc  qucac  bcnc- 
Mluerfm  ficium  rcftiturionis  in  intcgrum.'qua:ibo 
/olunone  ^^l^ic  inrricatacft, 
legatoru        quod  compctat  aducrfus  lcgata  in- 
indebite  ^^^^^■'■^  loluta  rcllitutio  in  intcj^rum  ,  a- 
folutoTU  r^"^  allcriturin  L  fina,  Cod.  fi  aduerf 
rtU  tUA-  /^/wf.  cuius  lcgis  verba  ha:c  funt :  Indebi" 
tUT?         ItgdtOihcet  per  errorem  iuru  a  minore  folit- 
to,  Ttpetitionent  et  dtierni,  fi  necduni  temptu , 
quo  reftttutionis  tributtur  auxtltutn »  exctffe- 
rir,rationii  eff. 

At  contra  ,  quod  reftitutio  in  inre- 
grum  minori  hoc  calu  non  compctat , 
vidsrur  probare  L  29,  ff.  dt  condtS.  tn- 
deb.  vbi  mmori  ,  uidebitum  ibiuenti 
tnbuitur  condi^o  nidebiu  :  cum  igi- 
turcommuni  lurc  tutus  fit  ,  non  dabi- 
nir  ipli  cxtraordinarium  in  intcgrum 
rcftiturionis  rcmcdium  L  16.  ff.  dt  mi- 
norib. 

Non  placer  quod  ad  holcc  concili- 
andos  tcxtus  adfcrt  poft  lohanr.cm 
Robcrtum  Andr.  Cludius  traS.  dt  con- 
dtil.  indeb.  cap.  j.  num.  f/.  quod  videlictt 
dt£l.  L  2^.  loquanir  de  pupiUo  ,  qui  iu' 
rc  communi  munitus  (It  :  ar  d^.  L  2,. 
loquarur  dc  minorc  ,  qui  obligetur 
&  idco  in  intcgrum  reftitutionc  indi- 
:  gear. 

Re/p.  Nititurliarc  (olurio  falfb  prin- 
'     .  cipio. 

Duarenus  refpondcr,  &pe  acciderc, 
quod  condid:io  indebiti  &  aliz  adho- 
ncs  concurrant  cum  rcftiturionc  ,  & 
idcoablurdum  noncflc,  11  idcmiJchoc 
in  loco  accidat :  probat  autcm  hoc  ex- 
indc,  quod  tunc  dcmum  rcft;tutio  cef^ 
iat,quando  quis  ipfbiure  tutus  cft  :  at 
quimdebitum  {bluir,non  cfttutusiplb 
.  iure ,  quia  dominium  amilit  (biurionc , 
&ita  quoquc  Mauritius  (latuir,  cfle  in 
pbtoftatc  minoris ,  vel  rcftitutioncm  in 
integrum  inrcnt.ue,vci  ,fi  volct,  con- 
didione  indebiri  rcm  repctcrc  ,  dein- 
dc  aic ,  condidionem  indeoui  non  com- 
*     percrc  cum  quid  crrorc  iuris  foluitur 
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rii  &  fafl.  tgnoram.  At  in  eo  calu  ioqui- 
tur  d.L2.  C.fi  aduerf  folut.  quo  legata  a^ 
iiena  erroroiuris  iblutafucrun  t,putacx 
tcftamento  n-npcrfcdo.tjuod  perredum 
elfc  minorfucritarbirrarus. 

Tenio  refpondent  in  d.L2p.fjlentidxif. 
indtb.  minorcm  {biuille  finc  tatoris  9»/* 
thoritarc:  itinL^.Cd aiurfvtn^t.tcAv^C' 
lcaiuhoricatc  curataris. 

Scd  media  coficiHario  mihi  arridet  r 
poftrema  non  p!i<dct ,  f Iqtiidcm  dutnum- 
non  cft,  quin  minor,etiam  tutoris  an-'- 
thonratc  indebitum  rofacns  ,  habcat 
condidlioncm  indebiri  :  nifi  forraflis 
hoc  velinr,  qiiad  dtftl.2if.  loqnarar  dtf 
veradcbiro,  hne  aothorit.Tfc  tuttJfRfb- 
luro:  (cd  ifff.D.Ioqaaturdcindcbitovc- 
rocum  authoruare  cur.itoris  (bluto:  vr 
proptereahic  ccircr  indcbiti  condi(fVio', 
iliic  vero  iocum  iubeac,qiioniamdcbi- 
tnmfme  tutorc  (blutum,  proindcbito 
habcamr,  Verum  &  huicinrerpretarioni' 
rcfragatur  d.  I.2.  cjuxapcrrc  loquirurde 
indebiro  legato  (bluro. 

Mihi  (ane  non  arridccillorum  relpon- 
ficqui  d.l2.C  fiadutrffolut.  de  condi- 
dUonc  indcbiti  mtcrprctanrur  ,  vcl  de. 
ea  repctitionc  qua:  fit  pcr  illam  conditli-' 
oncm  :nam  refraganturvcrlxi  cius  lcgis. 
finaiia,  qua:  cxptcllcdercftinitionclo- 
quunruri  refr;^aturctiam  ipfarubrica, 
(ub  qua  pofita  cft  iftaiex  i.qui  dc  rcftitu- 
tione,aduer(us  folurioncni ,  exprefte  lo- 
quitur.  Idcm  diccndum  eft  fi  loluar  mi- 
norlcgatadcbica,  (ed  finc  Icgis  ralcididc 
dcrraftionc, 

Cum  &hic  cx  errore  iuris,  quomi-  ^^-B* 
nor  ignorans  fibi  compcccrc  bcnehcium 
rcftitucionis  in  intcgrum  ,  cxiiUmauic 
inicgra  fibi  legataexiolucnda  ciTe,fola- 
rio  proccllcrit ;  idcirco,  deficicnte  condi- 
dione  indebiri ,  quam  dc  eo ,  quod  iuri» 
crrorc  iolutum  c(l,non  competere,didiu 
tliu  ,  mcnto  in  intcgrum  rcftituDo  dc 
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ftt.concetlicur.  «juiintutclavclcurafuncuoccri.  Atqi 

Tif.C.      Dcb^itoirtimtmnoris.ndneratorevcl  iiucpetcinettUud.  q> id quodlalubnn 
Qlt  77-  curatorc  ibliat,  hbcran quidcm  ab  obli-  ad  vtilitatcm  &  fauorcm  aliquoril  intn 
mmn  gationc.quia  priusminoutenebatur,led  dudumel^,  hocnddcbcrcad  eorum  la 
rejlttiu-  upecuniamrnaleconfumpfcrir,  acper-  iioncm&incommodumconucm/lNa 
nirWKwaiderit  minor ,  dcnuo  ipsu  couCniri  pof-  U.ff.dt Ugih.lqvfdfiaitre  CestL 
fmfolu.  (e,Iu{linun.in$.NiiiK<uimewn/L/M/?.fau^.  Nonoblttpr^tcrcaquodtutorisau 
tuneMi-  4&en. &eetveln$n.8cinLSMntaitm.CjieaJ.  Aahcaseo^tcmHncadhibcatur.vtrcn 
thoritAte  mM,t»t.i.fCttc  (anciuic-  Qup<l<taucbo>  confirmet  cu  niinorc  geftam :  ianiitaq 
tutorufd  rtratc  curaroris  minori  (bltirio  fncnr  fn-  fi  refcmdercrnr  rc?  f»dfa  pcr  in  inreprt 
^*>tf     da.quamius  abomniobh^tioncdcbi-  rcftitutioncm,  fruftr.i&lmecftcduvllc 
tor  cximatur  ;  fi  tamcn  eam  pccuniam   intcrponcrcturratons  authoritas, 
minorpcrdiderit.rubucnuturctrcftitu-      Hocinqnam,  non  obJlat :  cnam  iT  e- 
cioiiein  imcerum.  nim  minoribos  contraca,quq  audonta- 

Id  quodclaris  5c  pcrfpicuis  verbis OP-  tccuraiornvelttitonsgcrtcnint.fubue- 
prcffum  tft  in  l.i.C.fi jdtteTf.fttut.  Exemph  niatur  pcr  m  intcgrum  rcftitucionc.  non 
cMtnnmdtlfrtoTSfiitore!etutm,tftuex  *i-  tam^  fraftraiilam  aaftoritatcm  intciuc- 
mimftrutitne  tutek  debent.ettrttimbm ftlue-  nillc ,  dici  poteft  r  quia  hxc  inrerucnicns 
tti,timStur.fedMtttempwmmtegTHmre-  (cmperhocprafltat,Ntipfoiure  valeati^ 
ftttuttenu fTdiUtum ,  ediho perpttne permif-  geritur,quod  alioquin  non  valcrct  Inftdt 
fum  kne^ium  imflorati&Anfittribueditm  Mudor.tm.L3.C.dtminteg.rtft.jxoA<\y  idco 
pertMtif4(^mtitne4^tm/irtpoteji.hx.  q»  mi-  lurc  valens  refondi  non  pollct, quamuis 
norcs  aiam  aduerlus  ca,  quac  tmorts au-  minorib*  Ijtfis ,  nifi  poftuJata  in  inrcgrii 
thontate,velcuntorisc6fcnftfgcftasut,  rcftitationc,idqucmfratcmpora.ideani 
rcftituanrur.fatis  abundcq;rclucct  cx  tit.  rcm  conftituta.  Quin  &  fi  minorcs  lili 
tit.Cod. fi tutorrelcitrdtor tnteruenerit.  no  fiicrint  hoc  pr.rftatadhibitacuraroriS 
a:Nonobftathuicquodtutorvclcura-  auftoritas.vrnonpoflttvnquam,  quod 
rorinaJfniniftradn  pupillorum&adul-  gcftumcft,refcindiD9«fA^/.f#wm./9. 
torum  rebus  prodotnwus  habcacur  Z.  Qupcirca  relinquirur,  ctiam  cotraid, 

fmidi^.fitittoKff.pnempt.l.tifror,^tute-  qnodcuratorivel  tuton  minonim  folu-C 
lifdt0dmm  tMt.Lj6.^  4  ff'iitfntt.l.ipune^  tumcft^rel^itutminorcsininfegrum,  fi  A 
S.i.f.derrb.eor. L 4..S.qut 'ntutore ff de doli  cinndclalifiterintvclcircafcripii.Qupd 
WMfi &  met.  txttpt.  Atqui  tutor  maior  fir,  fi  iudicis  fcntcna  &  decrerum  acceHcrit,  h 
ciiircftitutioin  integrum  noncompciit  eoq;intcrcedere  folutio  minori  fiterit  fa- « 
Li.Li& rot.tit.f.demkorib.  tafur  ncc dc-  ifVa,  plciiiflimani  libcrarioncnrconfcqui  cc 
bctrcftitui  irtCo,  qutxlpcnittutoreau-  dcbitorem,  nec  xducrfus  cam rcftitmio- w 
dlore ,  tmquam  rc k  tucoic  gcfta,qui pro  nem  minori  conccdi  vUam  cxplorari  vi-  nt 
dommohabebanir.  dcnircfTciuris. 

Rcfp.Ecenim,quoddicicur,nitorcs5f  Siccnimluftinianusin<i5  Kttntttltio- 
curatores  in  rcrum  minorisadminiftra-  mnii.lnjf  quibtnatun.litetvtlnon.  Ideotjuefi 
tionc  pro  donunis  h.iberi ,  hadcnus cft  dtbitor  pupiBofolujt ,  necrfHru  rfi  dtbrtoti 
vcrum,  dum  profmt  minoribus,n6  cum  tutoru  authoritof  :  alio<}nm  non  tiberahr  r. 
noceant :  dati quippe  funt  tutorcs  ad  tu-  Sedhoc ttum  emdentifima  tarimeftatutu 
cndum  «././«/lArtff/  airatorcs  ad  curS-  eRmcdfiirutme  juam  adCafarienftjjdni. 
Sm  pr.  Uiff.  dt  mattr.  Nihil  autcm  tam  mtis  txfu^eniine  Tr/bentani  rni  tmmen- 
'  _  Nnnnn  j  xjif. 
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riffmi  Quffhru  ftcri  Palarif  nojlrt  protnui-  neret  is ,  quc/n  prjecor  folucrc  cocgWc^ 
IMUtmtii ,  quadij}o)Uum eji ,  rt  liceretiMXert  quod  cllctiniquum. 
veUurstoridebttorem  pupilUrem  foluere,  vt  Prxterca  veiiditio  aut  aiia  alicnatio 
prius  tud/cialnfenrenru  ,finemntd*mnote-  prxdiorum  minoris  prxtor  dutaxac  pcr- 
lelirara.hoc permitrat.  Quo fuLftcuro fi& tu-  mitut,  non  etura  iubct :  at  ibintionem, 
dtxpronuncrauerit&delntorfoluertt  .fequd-  dequaagimus.nou  modo  pcrmittit.fcd 
turhutufmcdifoluttonmpleniiiimafecuntM.  eciam  iubct  ficri  niinori  Imc  curatorc 
Conllitutio  vero ,  ad  quara  fcfc  refert  Nam  &  is ,  qui  niinoris  debitor  cft ,  nc- 
luftmuuius  ,  exiat  in  /-  Sancimm  2s.  C  ie  celle  eft  vt  foiuat  rainori ,  fcd  vt  ftmdura 
admm.  tur.  vbi  idcm  ad  plenani  debitoris  minorisemat,autaiiter  lib>iacquu:at,  ct- 
pupillans  liberationem ,  prxter  tutoris  iam  cum  decreto ,  nunquam  cft  ncccflc, 
&  curatoris  autontatcm ,  dcfiderat  mdi-  Antonius  Faber  ad  il?-  loliannes 
cis  decrctum  (cu  fcntcntiam.  Mauritius  loco  allegato. 

Cum  itaque  plenilTunani  lccuritatcm  £x  bis .  qux  hadcnus  di£b  (unt  colli- 
huiufmodi  lolutio  debiton  pariatj  iequi-  guntinterpretes ,  liberationcm,  quz  ib- 
turquodadaerfuscamrcftitutiommtc-  mrioncm  lcquitur ,  cllc  picnam,  picnio- 
grum  non  conccdatur»  tem,  plcnidmiam. 

Conhrmat  lioc  ipfum  quoquc  Vlpia-  Plcnam  lib^tationem ,  aiunt,  cx  lola- 
nus  in  Lmt.^.i.f.  de  mmorik  £f^,mquics,  tione  lUa  cxuxgerc ,  quac  tacla  iir abique 
frator  decemat  pecuntam  foluendam fme  cu-  dccrcto  iudicis ,  &  fmc  autoritatc  vel  c6- 
raiortim ,  uique  tum factat,  cum  debitor  aile-  sefu  tutons  auc  ccuacoris^quia  licet  dcbi- 
gajftt  mmorem  ejfe ,  qui  pereret,  nihil itbtrori  tor  no  eximattu'  obli^tioc ,  poillt  tamc, 
jmputandum  ,fi hoc  modo  compulfm foluerit,  q  lu  ioluit,  minon  (e  cxceprioc  tucri  ad^ 
titc  tninorem  m  inrtgrum  rtfttrm  volentem,  uerlus  minorc,  (i adhuc  lalua  fit  pecunia. 
uiulten  ^um.  Et  reite :  quid  eft  enim  quod  ww-  Plcniorem  vcro,qua?  inducatur cx  (o- 
ptitari pofitt  ei,  qui  ttumfi  vellet,  alittrfaicae  Inrionc,c6leni u  curacoris, vel  tutons  au- 
non  potiui?  thoricatcfacba ,  eo  q>ab  omniobligatio- 

Verum  huic  (ententiat  refiftcrcvidc-  nccximatur,Gctiivtadacrlusdebirorem 
tur  ,.quod  aduerfus  aiicnationcm  raum  in  integrum  reftituao  copetat ,  li  minor 
minoris ,  (a^am  cx  decreto  &  fentcntia  pccunia  pcrdidcric  vel  male  cSlimipleric 
iudicis ,  dctur  in  inregrum  refticucio ,  fi  Plenimmam  vero  liberarionem  &  fc- 
cxmdc  minor  bElionem  aliquam  lcnle-  curitatem  exca  fbluaoncrcfiiltare ,  qux 
rit /. i.C.defid.nuJi. L Jiqtudem. Cod.de frad.  lit fadaminori , accedcntedccreto iudi.. 
mmor.  cis  &  authoritate  tutoris  vcl  curatoris; 

Scd  rcftc  ad  hoc  rcfpondenir ,  aliam  cum  hzc ,  nc  quidem  in  integrum  rcfti- 
hiceire  rationcm  iolunonis, &aiiam  ve-  tutionc ,  rcfcindi  poflit. 
xlirionis  :  nam  coiitra  venditionem  leu  ScdrcdcDuarcnus  &Mauririushac 
alienationem  rcrum  pupiilarium  refti-  diibn£lioncimnrobant,quianonpotcft 
tutio  itafit,  vtvnulquifquemsfuumrc-  diciplencilIcliDcratus,  qui obhgarionc 
cipiat  &  tcddatur  precium  cmutori.qui  non  eximitur.  Atnon  cximi  cum  obliga- 
ftindumipfumcogiturcmptori  rcddere  tionc,  qui  hnetutorisauthontatc&iu- 
/«^.  quod fi  mmor  24-^.  reftttutto  L  27-  §■  fi  dKis  dccreto  foluic ,  ipfi  (atccur  Incerpp. 
pecumam.  ff.deminor.  Atin  propofito,  fi  &Iuftin.expre[Ictcftmir4^$.4<bn*noiri. 
darctur  rcftitutio  niinori  aduerlijs  UjIu-  Pr^ptcrearcfragaturapcrte  tcxtus  d,^ 
tioncm  ei ,  prxtorc  lubeiue ,  faCtu"n,pc-  admonendt.  vbi  dicitur  quod ,  fi  debitor 
cumx pcftca deparditaziii  dareno  renu-  pupiiio  foiuac ,  ncccilana fit  debitori c\i» 

toui 


NON  LIBERABITVR. 

HESOLVTIO     T  H  S  S  1  S 
DntdtaiKM, 

lit.  A.  r}R<;rereacauri&illis.nd\icrfu«qiusrc- 
Qu.  79.  *•  (lituno iiT  mtcgrum  mmon  non  cll 
AMdduer.  QCcdlana.annumcTantur  quoquc  prt- 
fm  prd.  finptityAiiucrCiis  quam  rci»ularicer  mmor 
firiptione  non  rcftituitur,  qiua  iplo  iureaducriiis 
dtinr  re  caon  inumtus  dt  Pro  qua  lentcnru  cft  a- 
SuHiioi  pertus  tcxtus  in  /  jliru!.C9d.in  quib.cdH/it m 
uuegr.  rtftitur.  vbiiu  luftinianus:  Sdnii- 
mm fduort  imptrftiU  dtdtit  txttptionem  non 
numtrdtdptatniddb mitio  mmoribmnotur' 
rtrt ;  dum  m  mrtgrum  rtftirutiontm  txpt3d- 
mm  dbifuod  tmergdt  oMdeuIum,  per  quod 
bmufmodt  bentftcio  mtnor  vti  n»n  peftit  rtl 
fiihftdJitidtimfubatrtdtur.  SedhumdnimeH 
Idtim  tdndtm  Itgii  mierpretdtunem  txtt»- 
dtrt  m  omnibm  cdfibm ,  in  quilm  vt  itrd  tard 
fUrrtrt  quidtm  ttmpordles prdfcriptionti  di ■ 
utrfmminorti  fonirfferunt,  per  tn  integrum 
dutem  reftituttonem  tu  fuhutmtbdttt ,  edt 
tffoiurt  non  currere:  melmrntmintdildio- 
lum  mrdftrudri ,  qudm  poft  tdu/dm  vulnerd- 
tdm  rtmtdtum  qutrtrt ,  videlictt  txctpttoni- 
km  trigintd  vtl  quddrdgntd  dnnarnm  mfuo 
Odtu  rtntdnentibm. 

Eccc  hicImperacDr  luftinianusdiler- 
ceciuct,  miiiorum  bonaaducrfus  lonci 
tcmporis  prarfcnptioncm  ij><b  lurc  cllc 
mta,  adeoquc  ad  twaidaca  nilpenitus 
opus  circin  inccgrum  rcftitutionc  dfg.  L 
i6.ff.^t  mmotibm. 

Cur  autem  rcftitutio  aducrfus  con- 
tradtus  aiiaquc  minoris  ncgotia  dctur, 
aduerliis  pr«kriptioncs  vero  tcmpora- 
lcs  non  item ,  rario  harc  cllc  vidctiir,quia 
pracfcripciones  hx  remporarix  cum  ex 
quodam  iucis  rigorc  prohaicantur,&  o- 
djoiz  quodammodo  fint ,  idco  contra 
has  nonopusfitrcfticurioncredmino- 
rcs  aducrfus  cas  ilkfi  coferucntur.  Duru 
«uiincftaliquein TqIo  texnporelapfu iu- 


iciuo  puuari.  lyuarcnus  aa  t.  u  flit,  CiiLm 
^b.cdufrtfiir, 

'  His  obiiatiir iv»ir<(  Coi fidiaerf.vfu. 
Cdpmim,  vbilmperacore^Dioclctan  iSi 
Maximin.  CfM/r4m,inquiunt,  quirtinu- 
norum  ttnent,  fi  riMCdpitnt  domin  ttm  dtqut- 
fttrint,  rtftituiifnu  MXilium  tidtitrrjiitbet. 
Idcmquc  £v'C.ilUtbatus  in  /  4iff-dt  mino- 
bm.  cuiihmiat. 

Sed  rcclc  Duarcmis  diftinguit  intcr 
pcarlcnptionem  &  vlucapioncm  :  hxc 
quippetunidiucriiilima:  viiicapiocnim 
cft  acquilitio  Aommi\  Lf.dtvfiicip.  pra> 
lciiptioaucem  dl  ci^cptio  temporjs.fo/. 
///.  dt  txttpt.  &  prdfmpu  FauoraDiborcm 
vcro  cllt:  vliicapioiian  ait.quam  prxfcri- 
ptioncm  proptet  bonain  fidcm ,  qua:  in 
vfucapionc  interccdit,  in  przlcnptionc 
no  itcm.  Obiicuur  prxterca//4««^iwi^» 
ff.de  mmor  inquadidtur,nuiiofemrcfti- 
tui  aducriu»  prarlcnprionc  tcmpof.uii 

Rcfpondet  Duarcn.  cam  l.fS.  loqui  dc 
prxl(:riprionc  qiiar  cx  conucntionc  con- 
trafaennum  naiatur.quxiongccftfauo- 
rabilior,quara  caqm  ex  (olo  ngort  luris 
profiaicituivcquum  enim  cft  lcniarc  id, . 
«fconucnitintct  coiitrahcntcs :  vndc 
rcftcvulgo  diftinguitur  conuennonalis: 
prxfcnpno  iilegah :  coucnttonalis  n.  cft^ 
fi  fiindus  cmator  ca  lcgc ,  vt  niJi  (bluarun 
intra  i.  mcnlcs ,  is  lit  memptusi  li  poft 
mclcs  oftcraprcnii,  rtmoucbor  coucn  - 
tionali  pra:fcnptionc,qua  cduenit,vt  rcs- 
fit  incmpta ,  fi  intra  1.  mcfcs  prcaum  no  ■ 
folucnm  &  dc  hac  cft  d.1,  jt\cg3iii  autein . 
eft,  qua:  arigore  ipiolegis  ^nafatur,  dc 
qua  pra:(cnptionc  in  prxsetia  loquimur. . 

Redius  rciponderi  puro,pcr  d.Lfin.C- 
inquih.  tdufrtftitut.  cxprdfc  cmendan  ac . 
tolli  addudam  Ljg.vi  &  Jus,qn<;  in  mttv- 

i'rum  rcftitunoncm  aduerfiis  tcmpora- 
CRi  praclcnpnonem  currcrc  ncgant. 

Obiicitur  pratrerca /j.$.  £/7?  ArrM.^A 
minortbm.  vbi  proponitur  hcrcsmllitut'  • 
filiusfam.  fubcodirione  fiemdjttipdtmtf- 
fer.  is  non  cffedt.vt  cmiciparctur  &:  idea. 

cumi 
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cum  non  cflet  emancipatus.amifu  herc- 
ditati: ,  reftituituc  iuKiIomm'm  intcgtu. 

Sed  idcm  hk  quod  ad  prxccdentcm 
L}!.  rcfpondendum  eft :  pra:(criptionem 
hanc  non  ellc  legalem,red  cx  teftamcnto 
narci&  fauorem  tcftamenti  cxigere,  vt 
defundi  voluntas  fcructur  Scd  d.L/inal. 
pertinere  ad  prilcriptioncra ,  qux  cx  lo- 
la  rigorc  iuris  proficilcitur. 

Rc£bc  igirur  Autor  nofter ,  diftinguit 
intcr  prxlcriptionem  legalcm  ik  conuc- 
tionaIem,ricvtaducrfus  lUam  nunquam 
dctur  reftitutio  in  integrum;  fonua  hac 
vero  dctur  rcgularitcr ,  cuius  diilindio- 
nis  ratio  iam  modo  expofita  fuit,  harc  ni- 
mirum ,  quod  lcgalis  praffcriptio  magis 
fit  odiola  quam  conucntionalis . 

Cartcrum  funt  quidam  cafus ,  quibus 
prxfcriptio  quoq-,  Icgalis  currit  aducrfus 
minorcs,&  quidcm  iia ,  vtiion  dctur  c6- 
tca  eas  minoris  in  integrum  rcftiruuo. 

Primus  eft  in  priclcriptionc  fcxaginta 
dicrum,  quar  poft  illos  daes  exados  obii- 
citur  marito  nunc  primum  vxorc  adultc- 
-  rij  acculanri :  hoc  quippc  tempusplacuit 
ctiaaducrftismaritum  minoremccdcrc 
l.Auxiltum.ffJt  mtnor, \hi  huius  dencgaia: 
inintcgrum  reftitutionis  rationcreddit 
lCtuSjhac  videlicet,  <h  cura  maritus  poft 
fcxaginta  dies,  qui  iili  legc  dau  crat  ad  ac- 
cu(andum,vxorem  accularc  poftulat,dc- 
clarct  fe  calumni?  caula  camacculatiojic 
inftituerc :  nam  fi  non  calummarctur,e- 
gilfet  intra  conftitutii  lempus  vbi  rcccns 
dolor  citius  acculationcm  cxprimcre  de- 
hebat :  qitod  (i  igitur  calumnutur  &;  nur 
rcftitutionem  ad  cim  accufationc  poftu- 
iatvcrc  dicitur,cum  nihil  aliud,  qu.im 
vcniamhiuus  calumnia:  induccndxfibi 
conccdi  poftularc. 

Secundxis  calus.quo  ptarfcriptioni  no 
obiiciturreftitutiojfed  przfcripriovircs 
lubetac  lultnciur  cft  in  prarfcriptione, 
qftar  obiicitur  agcnti  poftquinqucniura 
de  ftatu  dcfuncli:  quinquennio  adcim 
adioncicgibus  ptaJinito,  placccmuio- 


DlSfVTATlOHlS  XL~ 

rcm,fi  intta  id  tempus  non  egerit,  nS  {<»-•- 
lumpoftcaagentcm  iutc  comunicxdu- 
di,(ed  necvt  libi  agere  Iiceat,rcftitutionc 
m  intcgrum  colcqui  poflc  l.Jimattr.C.Nt 
itflatu  .tfuHi.  Hocvcroiusinhac(|>ecic 
prxicriptionis  fingulare,aducrfus  mino- 
rcm ,  qui  nihil  dehqucrit,  exprcflit  fauor 
hbcrtatis/  ItbirtM  tmntiut.  dt  Re^.Iitr. 

Tcrtiaprzfcriprio.qH^  non  potcft  re- 
ftitutioncinintegru  minoris  cuerti ,  eft 
prxlcnptio  tncnni) ,  qualis  a  minorc  pcr 
curatorcs  cutorcsuc  inftituta  no  eft.Hoc 
cneniuo  traiado,minor  cau(a  cadit  L  pr»- 
ptratidum.  <^.vlt.  C  detttdtc.  Hocius  fingu- 
larc  cll  mdudum  coutra  tcgulam  luiis 
cominums  Lj.C/i  tumvtlcurat.  tntenuu. 
conftitutum  bono  pubiico,vt  litium  ali- 
quis  lithius  Lvlt.ff.profuo. 

Poftrcmo  tilhtur  Diuren'  in  co ,  quod 
cxiftimat  conftitutionem  d,Lfin.  C.ln  qut»' 
buicduf.mtnfegr.refi.voneftntceff.non  pcr- 
uncread  prxicnptiones,nouo  lurc  poft- 
caintrodudas ,  &  hac  nirionc  quod  d.  l. 
fin^L  Cxprcllc  loquatur  dc  iis  canbus ,  in 
quibus  vetcra  iura  currcre  temporalcs 
prarlcriptioncs  aduerliis  minores  cocef- 
lcnmt:arqueitaverba</^0n/?/r«r/9nir.  re- 
fcrantiu  ad  prarfcriptiones  lure  veteri  in- 
dudas,ac  ^ptcrca  no  poflint  intclUgi  de 
his  qu j  nouo  iurc  &  liatutis  vel  confiic- 
tudimbus  poftca  funt  introduda;. 

Rcfp.  Etcnim  lcgcs  non  Iblum  pr^te- 
ritis  ncgodis ,  fi  <le  iis  exprcflc  fucrint 
lcriptar ,  ied  &  nouis  fornum  dare  folcnt 
L7,C.deUgibEt  lcgcs  pofteriores  ad  prio- 
res  quoquc  refci  uncurj&cx  iis  interpre- 
tationcm  rcdpiut,  nifi  aperte  fint  prioti- 
bus  &:antiquiorib.  contrarix  Li6.&feqq. 
ff.de  //^/^w.quocirca,  fi  lege  noua,aut  no- 
uoftatuto  prxfirriptio  aliquaintroducla 
fucrit,  ad  eam  quoquc  conltitucio  d.L  ftn. 
rckm  &  accommod.iri  dcbct. 

Excludit  pr.i:tcrea  reftitutioncro  in  in-  lit.  K 
tcgruinintcrdumpcr(onacius,aduerrus  Qu.  80. 
quem  capoftulaiur,tahseftniinorij.an-  An  mnitr 
lus.  liccnunnimoniarioaducrlusleefiim  aduerfm 
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makrm  ftulla  in  intcgnim  rcftiturio  eft.  Erqui- 
riftitiu-  dem  Pomponius,  reftrcntc  Vlpiano  in 
turt  L II.  $  findL  ff.dtmmnib.  fimplidter  &  in- 
diftinde  ncgabar  rcftituaoncm  aduer- 
fusminorcm  minori  compcrcrc;  cuius 
(entcnna  primo  ifta  dcfenditiirratione, 
quod  pnuiJegutus  contra  priuilegiatum 
uio  priuilcgio  non  vtatur:vterqucvcro 
minor  (It  priuilcgiatus:  proindc  vnus  ad- 
acrfus  altcrum  pnuilegio  luo  vri  no  pol- 
fit.  Lj8.ff.dt  txci^Mt.  tut. 

Acccdif  prartcrca  &  hxc  ratio ,  quod 
fiminor,qui  a  mmore  pecuniamacce- 
pcrat ,  eam  pecuniam  perdidcrit ,  dilapi- 
daucrit  aut  malc  confum  pfcrit,  adeoque 
vtcrquc  iarlus  fit&quidcdit  pecuniam, 
6c  qui  accepit ,  melior  elTe  debeat  condi- 
tio  cius.qui  pecunia  pcrdidit ,  prout  iplc 

2uoq;  Vlpianus  cum  Pomponio \nd.Ltt. 
iterur.quoniam  is,  qui  pecuniaaccepit, 
&  perdidit eft  debitor :  (emper  autem  in 
paricauia  porior  debet  cllcpoflidentis, 
&eius,cum  quo  agicur  Lin  fm.LfdunAbi- 
licrts.ffdt  Rig  lur. 

Qupd  <i  vcro  ille  nrunor ,  qui  peotmii 
acccpit,eam  non  perdidit,neq,  tunc  dari 
in  integrum  rcftitutioncin  videtur ;  non 
ipfi  ,qui  accepit  pccuniam ,  quoniam  lar- 
uis  non  eft,  non  cciam  alteri.qui  pecunia 
dedit,  quiaiurec6munitutuse(laduer- 
fus  minorem,cui  pecuniam  dedit :  (iqui- 
dem  hic.qui  pccuniam  (aluam  habct^aut 
non  malc  confumpfit,iurecommuni  tc- 
nenu",  vt  alius  dcbiror  quilibet.ncc  iuua- 
tur^crrcftirutionem  cum  Ixfiisnon  fit, 
qui  c  contrario  faftus  cft  locuplerior. 

Veruntamcn ,  hac  rarionenon  obft5- 
tC.VIpianus  contraPomponium  ftatuit, 
non  indiftindie  minori  aducrfus  minorc 
dencgari  rcftirutioncm ,  fcd  runc  dcmii , 
quando  parcft  vtriufque  minorisrario: 
ita  cnim  (cribit  in  d.§.pemilr.  Itcm  qu.rri- 
tur ,  fi  minor  aducrlus  minorcm  rcftirui 
dcfiderat^an  fit  audicdus,  &  Pomponius 
fimplidccr(cribir,  non  reftirucdum.  Pu- 
to  autcm  infpicifdum  a  prxtorc  quis  ca- 


tus  fit :  proindc  fi  ambo  capn  (ant ;  vci 
1  gratia  minor  minori  pccimum  ded 
&iUe  perdidit.mcliorcftcaura,  Iccund 
Pomponiumems,quiacccpu5cvel  diia 
pidauit.velpcididit. 

Acccdit  Vlpiano  &  Paulus  in  /fj.^^./ 
dtminartb.  ^im/nw.inquicns,  riginnijum 
qkt  dnnu  filiefjitiiL  mtmri puunum  crtdidit 
tntlitrtfl  c*ufi  confunientUy  nifihcupltt,e 
txim  inutnuauT  Ittu  coiutfidtdttmpertu 
quincctpit. 

Nec  obftat  qur  pro  Pomponij  opinio 
nefiiptaadducfcihierunt:  n.-imquoddi 
ccbatur,  priuilegiarumcdtrapnuilcgia 
tum  vn  luo  priuilcgio  non  pol»:,  id  ad  ci 
calum  accomodari  ncquit ,  quoaccipic! 
pecuniam  vcl  habcradhuc  (aluam,  velci 
nonmalcconfumpfit,  (ed  benecolloca 
uit :  hic  fiquidem,  quoniam  Ixlus  no  eft, 
nongaudcx  priuilcgio  xtaris,vt  quod  nc 
fimpliater  minon,  (cd  minori  lx(btri- 
btutur,  proinde  hoc  cafii  in  intcgrum 
refbtuetur  minor  ,  qui  pecuniam  dedit 
quique(olus  pnuilegiatus  cft,  aduerfus 
minorcm  noii  pnuilegianim. 

Nec  etiam  alterum  argiimccum  quic- 
quam  ad  rcmfacit,  tametfi  cnimcoca- 
(u ,  quo  minor  pecuniam  non  pcrdidit, 
rcgulaiiter  minor  pccuniar  creditor  iurc 
communi  (ccurus  fit  ik  creditumami- 
norcrecuperare  poflit:  (unt  tamcn  cafiis 
non  pauci,  quibus  iure  communiaduer- 
fus  minorcm  locuplenorcm  no  iuuacur, 
vt  fi  miVior  vedidcrir  minori  rcm  immo- 
biiem  cum  dccreto,  prccio  ducentoruin 
aureorum  quxjoo,  dignaerat,lx(us  hic 
fiiitvcnditor,non  emptor,nec  tamen  lu- 
recommuni  fiiccurritur  vcndirori,  quo- 
niamnon  cft  vltradimidiumiufbprcdj 
Ixfiis ;  proindc  indigec  rcrticurionc  in  in- 
regrum,  qua  etiamipfifucciirritur  Ant. 
Faber  in  RAtmdl adpand.m Lii.^.ptnulr.  ff. 
dtminer.hcmfx  minorminori  hliobmi- 
li.is  pccuniam  credjdit,iJ:hic  pecunia  ifta 
locuplcnor  fKfhis  eft.qiioniam  crcdirori 
obftar  SC.  Maccdonianum ,  quominus 
Ooooo  iurc 
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vtKC  coniffluni  rcdpcic  qucat  pccunU;  curracur  pcr  in  intccrum  reftituaontti» 

idarco  rcftitucione  in  intcgra  opos  ha-  at  mmot ,  ddo  mak)  &  malita  quadant 

bet,qaa&  iuuari  ipfimi  fcribit  Paulus  in  delmqucns ,  nonpoteftdiaimbecillita^ 

d.L 34'ff'dtmm9rtb.  Aliad  acniplum  ad-  te  u>dici}  laDfus. 

ducitCuiadus  cx  Uc.fi  m^mfd&rM.Wxs  Ad  Ji  Hc  Wc  ratioporcft,  quodfruftra, 

igkur&  confimilibus  cafibus  rcftituetur  imploret  legis  auxiiium  y  qui  contra-lcgc 

minor  adnerrns  minorcm  locuplciio-  dcQnquiii&debnquens  tionfauoreuec 

rcm  icdditura.  bcnehcio,  lcd  odio  potius  &  pccna  fit  di- 

lir.C,      Minoriporro  aducrras.deli<attm,do-  \^\\\.\%*rgiiiffJef9fiti, 

Qu.8k  loiprmspcrpctratusn^  nonfuccurritur:  Ncc  hic  diftingucndum  cenfeointes 

^jf  WOTrritaVlpianusin       2./ rffWflror;*.  Hhm  deliAamaion&graiuora&ddic^baatro. 

aduerfm  videndum,  ait ,  minortbm  vtriim  m  (ontrd-  ciora.quaCi  m  illis  conccdatur  m  intcgru 

deliQum  Otkmeaptis  duntdxatfuiuenutur,Mitti4m  reftitutio  minori:  inhis  vcrocademmi- 

jiiumrp-  delmquent$hus,v^Ktayd0l9tdifUtdmm»rft'  aoridcncgctur, 

ftttuo'-    ett  in  re  dcp^td  vel  ctmmodMa  vel  mUm  m  Quandoqviidem  in  minoribus  dclidis 

fontraitu ,  n^n  ei  fubuenietur  fi nihilad eum  non  miims ,  quam  iu  anodoribus  ratio- 

peruentt  ?  Et  pUcet  in  deltilit  mtnoribm  non  ncs^addud.-B  locum  fibi  vindicanr. 

fkbuenkt:  ntt hk  ttaj/ubuentetur.  Nam etfi  2.  Sunt  dcinceps  tcxtus  cxLi.&C.J^ 

furrum fecit ,  vel  iamnum  tnturia  dedit ,  non  a  ^uerfdeliH.  gcncralcs  atque  i  n  crimini^ 

oifubuentetur.  bus  indiftindc  in  ip.tcgrum  rcftitutio- 

£t  in L 37. *fl</.Triphomnus  fcribir :  In  nem  minoribus  denegant :  &  Cme-h inv 

ielidit  minorem vigtiuiqmnqueannit  nSme'  tcr  grauiora  8c  Icuiora  dclida  diftinguc^ 

uriinitutgrtmi  refiuuitonem,  ttif^uattnm  diiuccllct,  picculdubio  id  monuiUcnr 

interdam  ttti/erarioatdtit  ad  tuediocrtm pte-  Imperatorcs  fub  co  titulo  >  in  quo  de  r«- 

uam  atdtctio  produxertt.  ftirutionc  in  integtu  aduer/iisdclid.^^^mi' 

Et  Scucrus  arque  Aiuoninus  Impcra-  noru  cx  profcilb  tradlarut ;  ncc  lcuc  pec- 

torcs  in  L 1.  G.fiaduerf  ('e/tit.  m  crimini-  carura  cjrct,  Impcratores  quarficos,  vtru» 

bus,  inqumnt ,  accatis  fuffragio minores  aduerfus  deliCta rcfticuatur  rainorC5,'rc- 

non  iuuanturj  etcnim  malorummores  /podille&cnccaliter,  n6rcftitui,fiaduci> 

infirmicasaniminoncxcuiar.  kisqui{dam,lcuioravidcl.rcftitucrcntur.- 

AlTcndunmr  his  quoque  Diodcc.5L  3.  Poftrcmo,  quod  aducrlusdelidu 

Moximin.  in  Lj.  eod.  in  ddidhs  nemincm  flirti ,  vcl  damni  miucia  daaiK)n,fubu&- 

excu&n  rcfchbcntes.  matur  minori.cxprclle  icftauir  Vlpianus- 

lidemq^minoribus,  aianr,  errantibas,  in  d.Li,^.^.ffuUmmor.  At  hxc  dcli£ta  fimc 

non  etiam  fallctibus  pubUcaiucafiibuc-  pnuata&  leuioca,pccuniariam  duntaxat > 

niunt  in  //.  C  fimmotfe  maiorem  dixer*  adcoqv leuiflimam  coercitioncm  habc- 

Etraciohuius  cacft,quam  Impecatch-  tia.  Quinimo  ibidcm  aftcnc  lCtus ,  ad^ 

resin /.^.C.Myt  tittU.JtnwtorJemaiordtxtr,  ucrfusdolum,  incontradibus admifsuy 

cxprimunc,  quod  malitia  lappleat  zta-  quicamenddidtum  leuius  cft^nondaci 

ccm^  acquc  icadehnques  non  pcamino-  refticutioncm. 

Bc ,  led  pro  maiorc  habeatur  :■  maiociau-  Ncquc  his  aducrfatur  /  Aiisultum,  3^ 

ccm  non  fubucniatur  refticucionc  in  in-  ff.de  minor.  dura  ibi  Triphonius  ait,  In  de^- 

tcgrum  I1.& j.ff.de mittw.  Utiu mtnorem  annu  vtgirat quiaque  non me- 

Pocdl& hacc locio  dari ,  quod mino-  reri  in mregrum  rejlitutionem ,  yTIQVS' 

libus,  fuaduncaxac  fadlicate iudiciiquc  A  TROCIORIBVS,  qmbus  verbispri* 

imbcdiliotc  iadi&  &c  dscumuencis  iuc-  genei alito:  didUim  ad  ddicta  accodora 

idliio* 
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veftringere&perfpicue  fignificarevide- 

tur ,  tn  non-atrocioribus  delidlts  reftiru- 

doncm  in  incegram  concedi. 

Reipond.  Reftc  enim  Cuiadus,  eun- 
dcmque  (ecurus  Giphanius  re/j>ondenr, 
farticslara  V  T I  qV  E  hJc  idcm  fignifi- 
carc  quod  M  A  X IM  E,ficvt  velit  Vlpia- 
nus,  quodccfi  inomnibusddiitisrcfti- 
totio  dcHciat,pr^pue  tamc  ccllct  in  dc- 
li&s  grauionbus &atrocioribu$:  cui  in- 
tcrprctationi  patrodnantur  cu  textus,  tu 
tationes  fiipra  addudq.quibus  perrpicue 
euindtur,  quod  no  modo  in  criminibus 
grauioribus ,  (ed  tcuionbus  quoquc  re- 
ftirutio  dcnegctur. 

Non  obftat  prxTerea ,  quod  adaerfiis 
inficiationcm  damni  dan,in  iudicio  lada 
minor  reftiruarur  in  integru /jF.^./.  w/f. 
ftdji.ff.dtmmor.  inficiario  autc  illa  fit  de- 
hOaLm£rg.^.iAmH,<lefceH.tmf.  lk^£r.  lei- 
turaducrfiis  dctidum  quoq;  dctur  rcm- 
mtio  in  inregniin. 

Rcfi>.  Nam  etfi  inficiacio,dolo  nulo  fk- 
€bi ,  nt  quoddam  delidhim,  &alias  a 
iorcdoln  fiHtz  ccnicacuri  la  minureca- 
mc  crcditur  porius  cx  fimplidtate&  im- 
pmdentia.quam  ex  dolo  profbdx  Qoin 
cnam  exiuns  ignoratiapotuic  inficuuo 
cflc  nata  c6  quod  nefouerit  minor  iiha' 
tum  efte,  damnum  datum  inficiari.Con- 
rra  ignorantum  vcro  datur  minori  refti- 
tnao  in  integrum  /trg.  Lf.f.dttitr. &f4S, 
igrur.  DuMTtn. 

Non  aduerlatur  prxtcrca  li.Cfi4diurf 
dtbS.  vbi  mater ,  qux  no  pcnu  libcris  tu- 
torem.adcoquc  dcliquit&  haiic  pocnam 
promema hiit ,  vc  fiicccifionc &  hcredi- 
cate  hbctonun  priuarerur,  in  intcgnun 
reftituitur. 

RefpQndctenimAnionius  Fabcr.rau- 
liercm  illfc  non  relteui  in  integrum ,  fed 
ilixiam  ab  minoicruan,quia  lcx  ob  hanc 
ipiam  caufam  de  maionbus  muticnbus 
locucafiierit.RC  minores  tcncrcrur,  qua: 
rado  ctiam  cxprimitur  inea  1 1.  Duarc- 
JHisrelpondec  inulicrciQ  minorein,libc- 


ns  turorcro  non  percntem ,  in  integrum 
rcftitui.vt  admittatur  ad  fiiccdnoncm& 
hcredJtatem  liberorum,  quia  credatiu 
cxlcuitatequadi  mulierismagis ,  quam 
cxmalidaidadumcire,  proindcfaalei- 
gnoid  muhc.L  Addc  quod  minorifuc- 
currarur  in  dchdlis  cx  luns  ignoranna 
proficildetibus :  at  fieripotcft  vtmuher 
minornou  pencrit  hb>cris  tutorem.quia 
ignoraucnt  lurc  hoc  fibi  uicumbcrc  vt 
pecachbcris  rutorenu 

Qupdrca  obilacuhs  hi/cc  rcmoris,re- 
hnquitur  q»  in  uitcgrum  reihcuno  aducr. 
fiis  ddi^biminonbus  non  concedatur. 

Sic  enim  non  puto ,  quoad  propofi  - 
rum,  rc<ilcdiftinguiintcrddidum  doio 
malo  commiAum  &  debdhim  lata  culpa 
perpctrarum ,  vr  aducrfus  illud  rcftiru- 
do  minori  dcncgcrur,  aducriushocvc- 
roconccdarur:  hquidem  ui  deiidhs  lata 
culpa  pro  dolo  habctur.vt  prolnce  oftcn- 
diiuprarubi!^«r4r.f.  th.  7.Ub.C.nccAo\o 
caret  is,  qui  latam  culparo  coinitrit  Lptsi 
SnuM  ff.depofiti 

Vccaccamquodraatoru  mores  infir- 
miras  animinonexcuict.vtclcgatcridi- 
bunt  Impp.m  Li.Cfi ddMtrfJtbd.  Ad  ma- 
iorcsauccm  mores  redclanculparctcr- 
cur.vc  quq  fiaudis  non  lircxpers.diccntc 
ICro  m  dJ  qutd  iitrm4.ff.dtp»fitL 

Ncc  obltac  L I.  Ctd.  fidduerf.  dtHa.  vbi 
didcur,quodfideh^mnon  exammo, 
fed  extra  veniat  refticudonem  in  mccgru 
conccdL 

Hocquippcad  laram  ailpam  non  po- 
ccftaccommodari:  ha:c  enimcxaniniu. 
non  excraanimum  vttM4trptm.  d.  L  f2.ff. 
dtftfitu  vndccxhoc  ipfi>  c^oqucfijnda- 
mcnto  firmirer  conchidi  cxiinmo ,  ad- 
ucrlu&  dch^bjm,  lata  cutpa  commiliumt 
non  dari  in  intcgrum  reitirudonem. 

SicecLim  nou  obftnt,  quodaducrfiit 
dolum  prifumptum  ramor  rcftjruamr. 
/.  s.ff.dt  »ui»»«i.lataaucem  culpa  fit  dolus 
prxfumptus  /.  qutdNertiM.  itfifit. 
Rdp.  Pnuscnim  ncgandum  eft,  ncc 
OooQO  X  pro- 
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probatur  d.l  8.  quina  cnim  vctus  fic  iftius 
L  inteUcClus ,  moxdicetur. 

Siue  itaquc  magnum  &  atrox ,  fiuc  lc- 
ucfit  ddidum »  &  iiue  fii  dolo ,  fiue  laia 
culpa  commillum  minoribus  in  inte  - 
grum  rcftitucioncm  dcncgari  vcrifli- 
mum  iudico. 

RcC^bllime  vero  diftinguiturcx  d.  i  /. 
C.jf  adutrf.dtlKi.  vt  fi  delictum  ex  propo- 
fito  atque  animo  deliberato ,  quod  Im- 
perator  cx  animo  venirc  diat,proficifca- 
turtuncvthadcnusoftcnfum,  rcftitu- 
lio  ccflct:  fm  vero  dcli(aum.-idmiirum  fit 
fincdolo  Hc  culpa,&  tantum  ncgligeniia 
acimprudenna,fmcdch  iquendiaiumo 
&  propollto ,  non  dencgctur  in  intcgru 
refticuiio.  Excmpium  eft  in  damnom- 
iuriadato :  nam  hocdclichimetiam  leui 
&leuiflimaculpa  committitur,  adcovt 
ncc  inibecilhtas  ncc  imperitia  dehcb 
huius  fic  cxpcrs  /■  44.  Tiigeji.adl.  A<iuihatt. 
auc  veniam  mcrcacur:  quoorca  llami- 
norcadmiirum  fuenc,  dacur  m  intcgrum 
rcftitutio. 

Ncc  rcliftit  huic  /  g.%.2.ff.demmoril>. 
in  qua  diatur  mmorcm  aducrfus  dcli- 
£tum  danmi  iniuna  dati  non  rcftitui : 
quod  prxdiCbs  c  diamctro  rcpugnarc 
vidctur. 

Rclpondetur  cnim  dtil.S- exprclfc 
loqui  dedcbdo  dolo  admillb:  Pioiude 
fic  dcmum  denegari  minori  rcftiiutio- 
ncmaducrfus  dannium  iniunadacum,  fi 
dolo  malo ,  aut  lata  culpa,  qua:  dolo  c6- 
paratur ,  id  hierit  datumatqucitaexani- 
mo  profc<ftura. 
Ut.D.      Scdan  minor  aduerfus  vcram  contu- 
Qu.81.  maaam  reftituacur,lanc  cxpcdicum  non 
An  mmer  cft :  affirmat  Autor  noftcr :  ncgat  contra 
tb  verMn  cammunis  intcrpp.  Schola,  ciuus  lente- 
cBruma-  ria  hismtiturfuiidamcntis. 
tidm  refii  .  I.  Minor  aduerfus  dolura  non  refti- 
iH4turf  ruicur,  vt  hadenus  dcmonftratnm  cft : 
atqui  contumacia  vcra  cft  cumdoloco- 
uinCla  Uf^.  iQ^.  deRtgul.  lur.  vbi  lauole  - 
n  uSif  Non  poccft}  inquit,  dolo  caicrc  c^u  i 
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imperio  itugiftratus  noii  paruit ;  probc* 
dc  non  ccftituiiur  uunor  contra  vcram  . 
contumaciam,  , 

x.  Aduerfus  dcUdum  minoc  non  rc- 
ftiruitur ,  li  cx  ammo  vemt  Li.8c  tot. ttt.  , 
Cod.fi  Aducrf.dtltct.h.z<\\x\  dclichim  cft  c6- 
tuiWiCuLCout uMucia.ff.de  R.  ludtc.  pro- 
inde  aducrfus  veram  contimiaciam  mi- 
nornonrcftituitur.Scd  pro  Autons  fcn- 
tcntiaquod  videliccc  polTit  iniiucgrum 
rcftitui  minor  contra  veram  contunu- 
ciam,  facit  mpnmis  Ls.ff.  de  ninior.  Minor, 
ttiAtuJiquuJi  iOMuttux  condennuum  ft,  m 
trttegrum  rtjiuutiottu  auxiUum.  i/nj>loT4l/it, 
aii  ibi  Hcrniogcniaiuis. 

}.  Infupcrprolucopinioncfacic,quod 
vcrc  coiuunux  minor  antc  lcntcniiam 
non  dicatur  /.  j^.ff.  de  ttiudiiutu.  Lptnult. 
C.ftuduerfremtudic.  ftd  tum  Jcmucon- 
tumaxdicatur ,  quando  lentcntuiudicis 
coiuumax  iueat  pronuncutur  :  coucca 
lcntcnti.un  vero  ludicis  detur  rclbtuua 
mmori  tot.ttt.C.fidduerfremiudicat. 

4.  Facit  dcniquc  huc  etiam  ha:c  ratio,. 
quodaducrfus  prarfumptum  dolum  de- 
tux  m  iiucgrum  icftituuo:  contumacia, 
vcro  iTon  m  le  habcat  verum ,  fcd  prx  - 
liiinptu  duntaxai  dolum ,  fcciindum  tra- 
,  diu  lianoh  ui  dls.ff.de  miHortbus. 

Ca:terumego,  Lduoaliorum  iudicio, 
iic  ftatuo ,  aducrfus  veram  propcumque 
contumacum  non  dari  m  iiuc^rum  ic- 
fticutioncm ;  idquc  fiindamctalupraad- 
dudafohdiilimc  ftabilirc cxiftimo. 

Ncc  obftat  <i  /  J.  jf.  <ff  mmonbus,  Nam 
ad  cam  rcCb;  Antoiuus  Fabcr  rclpon  - 
dec,  minorcm  verc  ac  propric  non  cU 
ic  coniumaccm  pcr  Ls4'  DtgeR.de reit^' 
dtc.  vbi  Paulus  ita  fcribit :  Contra  ftupiUuni 
indefenfum  eumque  <jut  Rtipubbc.  caufu  abeftf 
vtlminorem  25.  annu  propofitum  peremptO' 
ruim  nthtl  momentt  babere.  Vndc  &  Hcr- 
mogcnuiuim ,  aic ,  lu  dicl.  leg.  S.  loqui 
dcQVASl  CONTVMACE,& 
timcn  li  fucnc  condcmiucus  rei  mdiGicc 
auchoutatcui  £icac>  vc  Uc  u  occeilana. 

rcfti-*'* 
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1  Quiuuu,  i|uu  puiiquaii;!  iiuuoacuin  cit, 
npn  qairitur  qufl  rationc,  icd  quid  ludi- 
catuniHt:  vcrum  itatjuc  crtc  niinorcra 
coudcrnnai;um  ,promdc  ciK:  fcntcntum 
rcicindcndam  (ler  rcftitutioncm  mincc- 
gtuin ,  quupcr  appeliatioacm  uon  poi- 
ut  telciauiijcujn  is  qui  contumax  cll  nun- 
quamauditur  appcllan!»  Li.L^C.qu9r.Af- 
ftlLu.ntnrtop. 

Ad  Iccundum  rcfpondetur ,  ctfi  con- 
trilentcpwam  minoc  alus,,rciljcuatui  : 
noncamcnrcftitui  contra  rcntentiam  il- 
lara,  quaob  dolmn  vel  dclit^umfuum 
condcmnatus  fucrit  tot.nt.Cfi aiu,  d»L 
Deindc  rdtuui  nunorcm  aducrfus  fcn- 
tentiam.led  cain  qua  Ixfus  fiient :  at  fi  ob 
dcbclum  dolum  vel  contumadani  mi- 
nor  condcmiutur,non  tam  lcncenciaiila 
quampropno  dciidolxfus  cenfctur,fa- 
cilitacc  Unc  &.' mdicij  mibcciliitatc  Ixius 
dicinon  potciL 

Adpoilrcmum  rdpondeo  verain  con 
tnmaciam  non  ellc  doliim  prxfumptuui, 
fcd  verum  dolum  d,L4fjf.dt  Rtg.m.  Dein- 
dc  ob  dolum  ctuni  prxfumptum  dcne- 
^nin  intcgrum  rclhaitionclupraoiicn- 
lum  fuit,&:  pcrlpicuc  probat  d.li.CMdua. 
dt/idui  vtrb.rtulos  morts. 

Qupcirca  condudcndum  c(i ,  quod 
'  •*«norobvcraniiuamcontuiruciain,qua 
**       aiiiniiic ,  iudid  non  parcndo ,  maximc  m 
executionc,  nunqium  dctur  rcftitutio, 
quia maljcia  fupplcc  xtatem  Lj.Cfi  minor 
'■^V^  nuf«r.  quia  malorum  raorcs  miiniiicas 
ammi  non  cxcuiat  Lt. Cfi 4du.de.'i.i\}ii.i  dc - 
niquc  iii  cnininibus  non  iolec  lubucnin 
iMHtati  l.i.C.tod.lit.  ScdmdLs.ff.dt  mmor. 
rcftitui  mmorem  nou  ob  veram  contu- 
uudam  condenitutum  ,  fcd  minorcm 
condcmtucum  quait  concu]ruccm,cum 
umcn  contunux  non  ellct.  Quara  et- 
iajn  fententiam  cllc  puto  Lis.^.22.ff.deit- 
mno  t»ftH.  nam  ncc  ibi  vere  comumax 
cratminor,quod  edam  cuincit  compa^ 
r.itio,quaE  inter  iplum&inter  Allumiii- 
ftituuur  ,     miU  a  ouiA  abiiiit ,  liuuc 


caun  vcre  concumaccm  appcllarc  no: 
licet. 

Scdco  camen  prxfuppol"ito,quod  ad 
uerfus  vcram  contumaciain  rclbciucu 
niinor.vtvult  Autor  nofter&  quosipl 
allegat ,  quxntur  porto.  vtmm  minorit 
rcftitutus  aducrlano  exptiilas  lolucrc  te 
ncacur  i 

Etenim  contumacan  /iimptus  &ex 
penias  aducrfario  refiindcrc  oporicrc 
lanatum  cft  in  il  fiimmm.  Cod.  dt  ih 
du, 

Scd  minorcm  ad  rcfufionem  impcn. 
farum  tion  teneti,  contendunt  Alcxan- 
dcr  ad  Lfi fitutd  ImIimu  nu.t^  ff.dtdMin. 
iftftH.  Ajitomus  TcllAurus</ff//j)jdque 
hilce  de  cauiis. 

I.  Qujaminor.inintegrum  reilicucus, 
inpnftmum  lUtum  ponicur,  vcpcrinde 
iit,aclicontumax  non  extitiilct  LqneJfi 
mmor.i.  rtfiuuiu.ff.  dt  mmorihim,  atqui  mi- 
nor.iicogirur  lumptus  rcfuiidctc,  non 
cft  in  priliino  ftjcu :  proindc  ad  expenia- 
rum  refufioncm  non  tenctur. 

2.  Siminordeberct  impcnias  adueria- 
rio  rcibtucre  ,  niiul  plus  iuris  iuberct, 
quam  maiorzf.annis, quiaquiiibet  con- 
tumax,rcfulis  impcnijs,audjtur.  i.  L  San- 
(iitiMf.Cdciudic. 

j.Quia  minor  ad  prijicipalc  rcibtutus, 
intclligitur  quoqi  ad  acccironmn  cius  re- 
(titmus  4r^.L2.ffJt  lurifd.  acqui  expcnia: 
fimtacccllori.i:  reipnncipahs  LTrriNtHd- 
tUT  Cod.  dt  fiuHib.  &  ta.  txptnfi  proindc 
minor  ,  il  rclbtuitur  ad  rcm  prinapa- 
lcra ,  caiiccur  ctiam  ad  cxpcnias  relti. 
cutus. 

4.  Quia  flminor  tcncrerur  fumprus 
rcfundcrc,  clUt  indamno,  .icdctcirc- 
tur  a  petitionc  rcAitutionis  in  mte- 
grum. 

Sed  hx  rationcs  non  iunc  cius  mo- 
menu  vt  qucnquam  iftam  in  lcntcntiain 
trahere  &  pcrmoucrc  poiltnt  :  proin- 
dc  ycuorem  iudico  corucarum  fentcn- 
cum  ,  quam  poft  Barcolum,  laibncm  „ 
Ooooo   j  Hoib- 
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Moftlcnrcm  &  Bocrium  clcganter  cuc- 
rur  Andr.  Fachineus  ltbXup.\04-  qucm 
cx  rcocmioribus  fcquuntur  Amonius  Fa- 
bcr  in  rdtitfutLdd  d.  UffM  mnmbm.SiC  Of- 
Nraldus  Hilliger  iib.u.i.io.Ut.O.  Donclli 
Enudeari.  Quprum  hacc  fiint  funda- 
mcnta. 

1.  Quia  valdc  iniqnnm  cflet,vt  qui  mi- 
norem  intudido  ritcSc  rc6kc  conucnc- 
rat.proptereius  contumaciam  fumptus 
perdere  &c  ia^hiram  iine  culpa  fua  cx 
conturaaaa&delidoalcehns  kicercde- 
berec 

i.  Quia  darerur  minori  occafio  elu- 
dcndi  ludicij  &:aburendi  benehao  m  m- 
tcgrum  rcftituaonis  m  frandem  altenas: 
nimirum  non  comparendo ,  vt  aducr(a.- 
rkislumptibus  fatigarctur  &  poftea  (e  in 
intcgrum  rcilitui  poftularct,  laens  fc  re- 
ftitutum  iri ,  finc  omni  cxpcn(a  &  da- 
mno  ;  quod  lanc  ui  iudici|S  toUcran- 
dum  non  ^ft,  vtmquibus  (ummaarqui- 
tis  8£  zquaiitas  feruari,  nec  quilpiam  dc- 
api  debcat. 

3.  Quia  benefidum  rnx  conceftum,no 
dcbetalterinocere.  Hicautem  nocerct 
bencfidum  rainoris  aducriario,quia  (iim 
ptuuin  uchiram  faceret  aduer(arms  mi- 
nons,&  quidcm  finc  culpa. 

Er  quanquam  diflenticntes  re(pondc- 
ant,altquaiuio  acadcre,  vt  minor  in  intc- 
grum  rcfbruatur  cum  altenus  damno& 
ia&ura,  vt  fi  quis  fca(tct  cxpcnias  in  rcm 
minoris:  nam  reftitutionc  in  intcgrum 
concella,  non  omncs  cxpcnfac  funt  rcfti- 
rueoda: ,  led  lUz ,  ob  qius  fijtndus  nK'lior 
cfFctkuselL 

Rcdctamen  rcfellit  hanc  reiponfio- 
ncm  Fachineus  ex  eo  quod  rcgulariter 
itafitcon(htutum,vtnonhabeatur  racio 
etus  quod  impenfiim  cft  ,  (ed  cius  ,  in 
quoraelior  fiindus  rcddituseft  imfun- 
do.ff.de  rei  vindic.  proindc  minorem  non 
vidcri  larfum  boc  cofu  ,  cum  iure  com- 
muni  fit  fi:curus  LrVl9ttn.C.dt  in  integr.  re- 
Ra.  mfnn. 
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Non  refiragatur  huic  (ertttitl*  prtmu 
conirariac  opinionis  (undamcntum :  fuf- 
ficerc  cnim  debet  minoci ,  fi  iit  in  prifti' 
nam  &intcgrum  ftatom  repofitus,quan- 
cumad  rcm  principalcm,  criamfi  quoad 
fiimpcus  in  priori  ftatu  no  fit,  cum  hadc- 
nas  8c  rario  6c  xquiras  fiiadeant  ipfum  in 
priorcm  ilatum  non  rcponi. 

Ad  (ecundum  relpondcrur,etiamfi  rc- 
ihnitus  minor  refundcrc  cogatur  irapcn 
fas,  non  tamcn  diccnduro ,  com  nil  plus 
habcre  quam  maior  .  annis ,  quia  hoc 
ampUushabct,vtaducr(us  primu  dccrc- 
tum  refhtuaturctiam  poftannum  ,quod 
alijsnon  conceditur:  facit  quippe  inin- 
tcgrum  re(hnitio,vtminorepo(t3nnum 
in  intcgrum  rc(hcuto ,  (ed  ad  lecundu  de- 
cpctum  perueniri  non  pofljc,  Et  confe- 
qucnteraliquidplustrioutum  eft  mmo- 
ri,  quam  maiori. 

Ad  tcnium  relpondctur  fiimptus  non 
e(Te  acceftorium  rd  principaJis  in  iudi- 
aum  deduda:,  nec  probare  termhnttur. 
tontrariimi,  cum  hoc  iblum  dicat ,  quod 
fi  ccrminatafit  cau(a  prindpalis.nonpoi- 
fitca  re(u(cirari ,  quoad  expenfasj  niit  fta- 
tim  eodcm  dic.parribus  cominus  audiris, 
iudcx  condemnauitin  expenlas  alrerum 
ex  htigatoribus,iin(ta  L^22.dereiudtc4tM.  ^ 
Qu:mquamvero,vcha6tcnusdi(paca-  Qi  ^4» 
tum  cft ,  in  dchdhs  minori  non  (uccurra-  A**^ 
tur per  in  integru  reftiturionem-,  (unt  ta-  •""•'^ 
mcn  qui  cxilhmenc ,  propccr  itatem  (o-  f*V^ 
lere  iudicem,  imo  dtbercpocnam  mirio-  ^'^' 
rcm  miiiori  irrogari  ac  propccr  xrarcm  ^^'ff^^ 
ab  ordinaria  pocna  rcccdere:  quod  vtrum  ^^if^^ 
verum  (it,  dilpiciamus,  &  vt  quarftio  hxc  ^  ^ 
eo  dilucidius  cxplicetur ,  dilhngucndum 
cftinter  minorcm  pubcrcm  &:impubc- 
rem,illom  pnntri  poflcob  fiidnits  admii^ 
(um,cerri  &  cxpcditi  eft  iuris :  quoad  im- 
puberera  vcro  rurfus  lcges  nofhra:  diihn- 
guunt,  aut  eniminfans  eft ,  aut  infantije 
proximus,  aut  proxinuis  pubcrtari ,  fi  in- 
fans  cft,ant  infunrix  proximus ,  quia  noii 
deUnquit ,  idcuco  euam  punurinon  po- 

tcft: 


Diqitized  bv  Goo<?Ie 


tc^vic^oziKcm  deliiKjuere  no!>potcft, 
quia  diamr  furtoTo  non  abfiHailis  in 
to.lnUa.dt  MHttLOtfmkf^  ac  furiofumde- 
knquere  non  polle  t  nec  ob  delidhira ,  in 
iucore  aduviltum  punici ,  didlum  cfla- 
tbi. 

Dciitdequinon  habec  mencis  &rad- 
#nis  vfum,  necintelligic  quidag;u,.nec 
«lolicftcapu  ,is  delinquere  non  poceft, 
cumdelii^tun.rme  dolo ,  vcl  culpa<S<:  finc 
animo  ac  propofito  dclinqucndi  nou 
commicticur ,  cum  ajunuis  diftingj.uc  dc- 
lida.  Acquiin^s&infamix  pcoximus 
nonhabenc  racioni&viluu:.  ergo  ddin- 
i^uerc  non  poiUinc. 

£c  hoc  eft  quod  Modeftinus-  (cribic  in 
Lii.ffjUlComtlMjuin.  infansvel  furio- 
(us ,  (t  hominem  occideric ,  legc  Cocne- 
tu  non  cenencur  ;  cum  altcrum  inno- 
ccntia  condhj  y  alccxum  fati  infekcicas 
cxcufcc. 

EtVlpiamisin  JL^.  $./.j^<£»Mnrr.  Sane 
(unc  quidem ,  aic  qui  facece  iniuriam 
uon  pofTunt ,  vtpotc  fiirioru-v  &  impu- 
bcs,qui  doii  copaxnoncft:  namquc  hi 
paci  iniuriam  (blenc ,  noafacece,  cum  c- 
Aim  iniuria.cx  afledu  facientis  con/h- 
ftat  ,  conlequens  eft  dicere ,  fiue  pul- 
fcnc ,  fiue  co  nvvcium  dicancUniuriani  fe- 
cii1enon^videri«- 

tijc  deniq;  perciner ,  qtiod  (cribic  lu- 
ftinianus  tn^.iSAnH. deobhggt.  ^iu  tx  de' 
itH.  In  ruminalciciKlameil,  qiuericura 
efte, an  impubes  rcm alienam  amoucn> 
do  flircum  fadac  t  Ec  placet  quia  ftir- 
tum  cxafFc^u  fucandi  coftfiftit,  icade- 
niumobii^i  co  crimine  impubcrcm,  ft 
proximuspuberracific,Sa>bid  incelligac 
Cc  delinquet«. 

Qupd  igitur-ad  eum  impuberem,qui. 
pubcrcati  eft^  proximus ,  rcs  expcdicaeft» 
qjuod  delinquere&  ob  delidum  puniri- 
pofSc^pcopterca  quod.  ii  intelligit ,  qpid 
agatj  fluEq;  nutK  mcntis  eft.- 

Alccraqiixftio  ,an  minori  zf.  annis 
fcoptci;a(uucm  nuti^i  dcbcac  ocdiiU' 
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ria  pocna  ?  Plus  difficuicatis  habec. 

Pnmo  cnim  quidam  opinancur.HCce^ 
faricinmori  pocnain  clle  muigandam,3c 
non  fohim  niitigandam ,  (cd  cidem  quo- 
quc  aducrfus  dehdura,  quod  coir.miflt , 
in  intcgnim  reftitutionem  concedcdam: 
Fund.uTiciuum  huius  fcntcnti^cltxfli/sl 
ff.dejeg.iur.  in  cjua  Paulus :  fere tn  omnibm 
Wtfandlibtu  tudiiijs  &*(4tt  &imfrMder>- 
tu  /iucurruuT. 

z.  Dciiidc&  hac  racionc  mouentur, 
qiiod  is ,  qui  mmus  peccac ,  minuscciara 
punin  dcbear :  minor  autem  ,  in  quo 
uon  tantus  ficdolus ,  arq^in  maiore ,  mi- 
nuspeccct:  ErgoetiamitMnoripocnaaf- 
ficiendus  fie. 

Scaindofunt  qui  indifbnde  negent, 
in  dchdhs  fubucnin :  atq;  hi  nituntur  Lj* 
C.depxnu.vbi  Alcxander  Impcraror :  Jm- 
pxnifM  delicii  propter  ttatem  n&n  dutury  ji 
mvdo  in  et  quis fit,mquam  crimtnquod  mta^' 
ditur,cadere  poteQ. 

2.  Probatur  harc  fcntcntia  ex  /./.  cfiad' 
uerfiudeli&um.  inqua  D.  Scucrus&An» 
tonius  Longino  in  h;rc  vcrba  rcfcribunt: 
Incwninibm  quidtm  atatk  fiiffragtommtres 
non  ituuntur :  taenim  malorum  mores  infir- 
mitas  animi  nonexcu/at  .fitamtn  delilium  no 
$x  animofed  extra  vemt,noxia  non  committi' 
tur,etiamfi  pecna  cauft  ptiuntadamnuni  irro* 
getur&uieo-rmnoitbus  inhac  (ouftmntegr^' 
reHituttonu  auxiliumcompettt.. 

j.  Et  Dioclet.atquc  Maximinianu» 
Impcratores  in  Lz.tod.  tit.  exprcftc  fan- 
ciuni  ,  f»  ^hSit  atate  nemmtm  txcu.- 
fitrL 

4.  Ih  Lsfii.fiatres  ^.ffM  L  Ikl.  de  ad- 
ulttr.  fchbitModeftinus4iM/!rr7iip  crimen,, 
tpicd  fuhntMt  deitnquitur  ,  nm  txtufari- 
dtate. 

Tenio<uncqui  diftinguantimerdcli- 
6ba  lcuiora&  grauiora:  fic,  vtin  iilisx- 
tadin^ubeii  uibucntatuc  ,  in  hisvcro 
tvjn  itcm»  Sentcntis  vero  huius  fuae  fun- 
damentum  conftituunt  in  L  AuxiHum.. 
IT^i^i-ff^tUtnmvtbm,  ia  ^MaTaphoninus. 

Idu& 
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Iftus  alt ,  ncqiie  in  delidHs ,  neque  in  ca- 
lumniatoribus  prartorem  uiccurrerc 
oportere  ^  idque  certi  iuris  efle  ,  fubij- 
dcns  hanc  iuris  regulam  j  In  deitSu  mt- 
norm  2j.  dnni*  n«n  mtrert  m  integrum 
resiitutionem  ,  VTlQyL  ATROCIO- 
RIBVS, 

Ego  circa  propofitam  quarftionem 
hoc  modo  ftatucndum  cenfeo  5  propter 
minoreimem  xtatcm  dehdhim  nun- 
quam  rcmitd ,  idque  velle  Lj.C.  de  ptenit 
&  L  37- ff'  ntinortbtis.  quibus  concordat 
$.m fionm4.fen.lnnit.  dt  obbg.  qttd  exdtU&9 
naf(.  tot.ttt.  Cod.fi  ddiurfiudeli&um.  Atque 
hoc  non  lolum  procedcre  in  grauionbus 
(cd  inlcuioribusetiam  criminibus,  pro- 
ucaperte  Vlpianus  in  t.^.^.2.ff.demmtegn, 
reflitut.  teftatur ,  dum  iu  fcribic :  Sunc 
vtdcndum ,  minoribm  vrrum  m  contrMdtbm 
tapitit  duntAXAt  fiibutntatur  ,  dn  etidm  dt- 
Jimjutntthm ,  vt  puta  dolo  aliquui  minor ftck 
m  re  depofita ,  vel  commoddt*  ,  vel  altas  im 
(ontra^UiOn  tifithtcniatur,  fi  mhil  ad  eum 
ferutnit?  Etplacet  indtlictt*  minmbm  non 
/ubutntri :  ntc  bic  uaqut  fubutnittur:  nam 

fi  ftatum  ftctt,  vtl  damnum  iniuria  dt- 
dtt,n»ntt  fubutnietttr.  Idem  conficmat  L 
ge.ffidttninor.  Inx]ualCtu$,deleuioride- 
hdo  dillcrcns,  (cribit  cxprelTc ,  delj<fhim 
cum  vcnia  ztads  nihil  haberc  <:omma- 
nc  Nec  reftagatur  d.L)7.%.i.ff.dt  mtnor. 
in  qua  dicitur,  minorem  iy.annis  in  deh- 
^snon  mereri  in  intcgrum  reftitutio- 
ncm,VTIQyE  ATROCIORI- 
BVS,namvocabuium  VTIQVEfic 
interprctantur  Cuiacius  &  Giphanius,vc 
idcm  iigniHcct  quod  i«4;c/mr;vtita  non 
hoc  veht  Idus,quod  idem  non  fit  in  leui- 
oribus  dcli(^s,ied  quod  multo  difficihus 
luccurratur  ei  in  atrocioribus. 

Sccunda  regula  cft  (i  minor  non  {pon- 
teconfulto  &  ex  propofito  dchquerit , 
adeoque  deh&um  nonexanimo ,  led  cx- 
cravcniatjhoc  eft  per  imprudentiam,  feu 
ignoranciam,  temcritatcm  &  inconluhu 
oiorem  ahquisdchquertt ,  cum  itcrum. 
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diftinguenduraeftintcr  ignoranriamra- 
ris  &  hi(5ri  jfic,  vt  propter  hanc  excufctun 
circaignoranriain  vero  &impeririam  iu- 
ris  diftinguatnr ;  vtignoranna  iuris  dui- 
hs  excufct }  cum  minoribus  zy.annis  pcr- 
miirum  fitius  ignorarc  Lp.pr.ff.de tur.tgno. 
vndc  mceftus  juris  auihs ,  a  minore  ad- 
miirus,non  punicur  Ljt.S.S-ff.ad  L  luL  dt 
adult.Hinc  cum  alij,abaccularionepubh- 
ci  cr(minis  defiftentes  puniantur  Li.^.^.ff. 
adSC.  TurpilL  minornon  punitur,fiexi- 
^oranciaiuris  ciuihsab  accularione  de- 
hftar  d.Li.^.\o.m  fint,  indequc  cum  ahas 
puniantur,  quiad  teftaracnta  (cribenda 
adhibin,  ahquod  emolumcntum ,  quan- 
tumuis  teftatore  didante  ,  fibi  lcriplc- 
runt ;  minor  tamen ,  fi  hoc  cx  ignoran- 
tb  iuris  fccerit ,  veniam  mcrctur  L  3.C 
dt  hif  qut fibt  adb. 

Tertia  rcgula  eft,  fi  ex  ignorarnia  iuris 
gciuium  minor  dchnquat ,  vcnum  non 
mcrcatur ,  nec  pocna  ei  remictatur :  ratio 
aiitcm  huius  cft  hac,quodiunlgcntium> 
id  crt  arquitatis  natiiralis ,  pudoris ,  vere- 
cundiac,  honeftatis  ignorantia  ncc  in  mi- 
norc  excuienir ;  cum  lus  naturaleac  gen- 
tium  partim  nobilcum  natum  fit ,  omni- 
umque  hominum  cordibus  inlcnptum 
&imprc(rum,  partuTia  naturah  rarionc 
inrcromncs  homines  conrtitutum.Hinc 
fihbertus  minor  patronum  in  ius  finc  vc- 
niavocarct  ,cum  naturalirarionc  honor 
huiudnodi  perlbna:  dcbearur  L2.  C.dt  in 
ius  voc.  pccnam  cdi(5li  non  ertiigcrct. 

Quarcaregula  eftharc:  nonlbium  in 
leuionbus,  led  in  atrocionbus  ctiara  de- 
hdJs,obmilerarionem  actaris  intcrdum 
pccnam  mitigandam  cllc.  Dico  inttrdum 
quia,ctii  lacobus  Menochius  regulariccr 
&femperproptcra:rate  minori  poenam 
mirigari  vclit,  vcrius  tamen  cft ,  tunc  de- 
mum  minori  fiiccurri  qiundo  talcs  ad- 
func  circumftanrix,  qu£c  mirigacionem 
pcrni  prorlus  vrgeanc,  vc  fi  appareac  mi- 
norc  partim  imbccilhtatc  iudicij  laplum, 
dehctum  comnufiflc. 

Atquc 


Diqitizpd  hv  (^oooJp 


Bi  RfiiTTTvTioMf  iN  Intecrvm  Thesis  XIL 

Atquc  hoc diTcrtc  confirmat  d.L  duxi-  eo  cafu ,  quo  aiiunde  de  dclidlo  conftarc 

Ihmu}?-  §.  t-f'dt  minor.  vbi  Triphoninus  potucrit :  vtrumq;  tamcn  planc  eft  diui- 

fcnbit  I N  T  E  R  D  V  M  mifcrarioncm  natorium  fic  in  mcris  conicduris  verfa- 

ztaris  ad  minorcm  poenam  iudiccm  pro-  tur,  vt  proindc  qua  fiialitatc  adftruitur , 

ducere;  proinde  non  obftant  L7.C.tUpgcn.  cadem  quoquc  rcijciatur. 
Li.& i.C.fiadutrfiu  delt£ia.LsS.  i.^-ff.MiL.       i.  Confirmat  dcinccps  hanc  fcnten- 

Ou.  8t  ^"^'^*^'*^'' ,  riametiamh^craticquodmaiorfitrario 

7—  Namin  Ulis&  confimihbus  tcxtibus  habendavtihraiispubiicc,aua:fuadctde- 

eonftSio  ^^^^  ^  P*^*^      mjtiganda,lcd  ui  to-  h(Ju punin ,  ncc  vcniam  dcUnquenribus 

mpm  ru  -       rcmittcnda ,  dcquc  impunitatc  pro-  concedi,fed  mahs  hominibus  RempubL 


jjj^     ptcr  xtatcm  concedenda.  purgari ,  cuius  ianc  pubUcac  vtilitatis  ma- 

•    Rcftatvtvidcamusanneminoraduer-  iordebethabenraao,quamminorcnnis 

confeflionem  delidti,  de quo alias  no  attatis,delinqucntis  pr;rlcrrim , cum  etfi 

conftabat,fitreftituendus.'Quarqua:ftio  huiusmagnusfitfauorjReipubL  umen 

dif&cilis  cft  &  in  vtramque  panem  ab  In-  fiiuor Jongc  fit  maior. 

tcrpp.  noftris  agitotur.  j.  Infupcr  itaquoq;  pro  hac  fi;ntentia 

Etquodaduerfusconfeffioncra  fiiam  argumentatur  Sarmientus :  auc  minor 

rcftiiuendus  fit  minor ,  «o  cafu  quo  dcli-  confclfus  eft  dclidum  verum ,  aut  deli- 

{ko  aliunde  conftare  non  potuilTct ,  dc-  dum  falfiim  per  mcndacium :  fi  prius  in 

fcndunt  multi  ac  pcarftantifllmi  lCri  (e-  intcgrum  non  reltituitur ,  quoniam  qui- 

quentibus  fundamentis.  libct  vcritatem  profitcri&:  confiteri  de- 

1.  In  Lcmum.%.tn pupiUo.ff.de  conftff.  cx-  bct,nec vcrum  dicendo  l:cfu5  dici  potcft 

prcire  dicitur ,  mmorcm  i  confeflionc  Ltfuoms.^.ftcut.  ff.de  ndmin.  tuttr.  L3. Cde 

liiarcftirui.  Sin  veropofterius.nonrcftituitur 

1.  Acceditquod ,  cum  minor  aduer-  minoraduerfus  mcndacium  fuum  L2.  & 

fus  negarionem  fuam  reftituatur  L  fi  ex  tot.ttt.C.fimmotfemMor.dix. 

€*uf4  %.nttncvtdendum.ff.de  mmor.  fequi  vi-  Qupcirca  ctfi  erroncc aut  racticuloilc, 

detur,quodctiamaducrfusc6fcffioncm  aut  imprudenter  dclidum  fit  confelfus 

fuam  rcftituatur.  minor  ,  non  tamen  rcftituitur  in  inte- 

3.  Facit  pntcrca  huc  regula  gcncra-  'grum. 

lis  in  LMinmbiu.ff.  eod.  tit.  quod  minori-  Nec  obftat  ILcertum  6.^.s.ff.de  confefiis: 

bus  kfis  fit  fiiccurrendum ;  atqui  minor,  Nam ,  vr  cx  prxcedcntibus  apparct ,  lo- 

oui  dcli<fhim  confeftus  cft ,  lacfus  eft  cx  quitur  hic  textus  non  de  conk-flione  de- 

lua  confi:flione ,  quoniam  deUdum  aii-  lidbi,fcd  dc  confeflione  debiri  pecunianj, 

unde  proban  non  poteft ;  ergo  rcftituen-  aducr liis  quam  minorem  rcltirui  libcn- 

duscilevidetur.  ler&vltro  agnofdmus.  Ei  hiinc  eriam 

Sed  his  rarionibus  non  moucor  ,  vt  firnfumcffe  i.^.6.  eumque  ad  coiifcffio- 

huic  fi;ntcntij£  fubfi:nbam.  ncm  dcbiti  pecunurij  rcftnngcndum  cl- 

I.  Qraa  tcxtus  perfpicuus  cft  in  /./7.§./.  fe,la.tis  euincit  d.l}7'^.t. ff.de  mtnor.cx  qua 

ff.de  mmorib.  vbi  dicitur ,  nullam  dcprcca-  liquido  conftat,quod  aduerfus  confcUio 

uonemadulterijp(£nna:efle,fifemincr  nem  delidii  non  fitminor  in  integrum 

•annisadulterumfatcatur.  rcftitucndus :  proindc  fiiftc  textuscum 

Et  quanquam  poft  Bartolum  lohan-  prarlcnii  icertum  §./.confcratur,appare- 

ncs  Mauririus  rcfi>ondeat ,  hunc  tcxmm  bir  manifcltiffime  quodnon  poffit  de  dc- 

intcUigendum  elTc  de  ea  re(timrione,quq  lidi  confcflione  intelligi. 

j  in  terrij  ccdcret  ptxiudicium:aut  vcro  dc  Qupd  fi  tamen  omnmo  dc  confeflia-' 

Ppppp  n» 
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Be<feHcH  intcinm  debet  ifte ^.5.  nonde  ^picnus  condemnariex foljifuaconfefl&^ 

propnj ,  rcd  de  ^icm  dclitti  confcllione  ne.etfi  errorcm  fuvm  non  poflit  doccrc, 

inteUigendu&  cnt :  aut  v»ero  ft  ctiant  de  (ed  iadc»  colixicrarc  dcbet  caufac  orcunv- 

confcffione  proprtj  dclifti ,  tum  dc  cort-  ftanrias,an  rales  fint  vt  credat,  vtrum  niic 

fcflione non  Hbcra  nec  fponraneajfedctc  cum  ncgat miiior ,  an quando  confclfus 

eonfcffione  metu  extorta  vcl  crrore  fada  cft  .mcnrnus  fucrir,vt  ncc  cx  fola teuoca- 


accipicndus  crit:  fi  cnim  mctu  tormcnto- 
liivelalio  fueritquis  mdudus  vtfallum 
confitcrctuf  delidum  ,  auc  vero  crtore 
«^uodamilludafecomifrum  profitcretur 
€um  tamen  ab  alio  ellct  admilRun.dubiu 
aullum  cft.ciuin  tunc  fit  rcftitucndus.^ 

Ad  fecuruium  refpondctur ,  diucrlam 
efTcFationcm  ncgationis&  confcflionis 


tione  confcinoncm  in  totum  inuaiidam 
exilbmct.ciim  non  fltverifimiie  contralV 
Mfum  dixiiic  cdp.Uteras  dt  prxfumprMCc  vt 
omnmo  confcliioniacqiiieicat  minoris,. 
fiuetcfticurio  pctatur  maximem  cauli»' 
aiminaiibus,  in  quibus  cuiuicunque  de- 
fcnlio  adminicur  t.feruajH.  ^.pukltce.  f.ie 
procur.  Nam  neque  maior  ex  ibla  confef- 
dclidi:  nam aduerfus  negationei\ Jclidi  iione dclidi punictur,li  dcdcbdo  pr^tet 
rcfhrutio  admiirirur ,  qiua cali  rcftiturio-  ea  non  conftet  L  dim  rr4arei.ff.de  paniu 
nenemolrcditurjficutrcftiturionccorra  nam  in  crirainalibus  caufis  ,  cum  quis- 
confcfTionem  dclidi  pra:iudicatin-  Ra-  non  (it  domiiuis  membroaira  faorurn 
publicq,cuius,vt  dixi  intereffc,dclida  non  L  hber  homo.  ff.dt  L  Aqutl.  non  cft  ftan- 
mancre  irapunita.  Prjetcreapaulolupra  dum  volimtari  cius  ,  fed  videndum  an 
eftendi  tcxtumi./.9,mteUigendumclfc  fit  verifimilis  cius  confeflio  &  alijs  ad- 
de  negarionc  iftaqua:  non  ex  dolo  malo,  miniculisadiuucrur.  Nam  in  hoc  optimi 
fcdcx  errore  aut  ignorantia  b£d  vei  iu-  iudiasveclaturiudicmmredum&arbi- 
ris  procellerit.-  trium,  ita  pulciirc  S.u'mientus  lslf.j/eicSt. 

Ad  tctrium  refpondemr  in  i.Lm'mori.  wtcrpru.ciji 
ecgulam  coiuincri,cuius  cxccprio  I^abea- 
tur  in  d.LauxiLum.37-^-'-  I<.ario  vero  Ulius 
exceprior.is  liipraellcxpofita, 

Nonrcftagatur  dcniquc  CMp.fin.de  ccn- 
fejf.  m  ftxt.  idcirco  lilic  Ecdcuxvcl  Rci- 
pubLconcedi  rcfHturioncmaducrnis  c6- 
teflioncm  fui adminiftratoris ,  quia  non 


R  E  S  O  L 


P  T  7  O  T 
Decitttdtertu. 


H  E  S  1  S 


INfupcr  non'  reftituitur  minor  viginri  . 
quin  quc  an  nis  in  intcgriim  fi  cvun  efllt 
maiorviginti  annis  palUisfiiericleinia- 


debct  noccrc  Ecdefijt  vel  Rapublicx   tcgrum  rcftitui :  nam  hoc  modo  Pipinia- 


confeflio  talis :  cum  enim  Ecclefia  vci 
Refpubiica  fit  perfbnamyfbci,  non  po- 
reftaliterconfiteri  quam  pcradrainiftra- 
torcSjidcoinhocno  elleademratioeius 
Sc  minoriy,  cum  liic  per  feipfura  pofEt 
confiteri ,  etfi  doLi  capax  fit  &  pcriurio'& 
mcudacio  obftringi  valcat. 


nus:  StmMormmi  n^mtt.mmor  vigmttqum 
quefein  fimitutemvtnirepMMur  \  iitflfi- 
precium  participdttu  eft  ,  itM  filere  refhtui ; 
Jed  meritg  :  quenuon  rernee  cttpit  reftitn-^ 
tionem  ,  cuniiUtum  mutat  Lp.  ^.^.ffiM 
mirtorik 

Rarionem  vidclicct  hancaflignai  F- 


EqDidem  fi  vci  metu  fuerit  confclltts    dus^quod  mutario  ffcitus  (nempc  publi 
<leiidum;faifum,vcldoU>aiterius  auter-   d  jquxfit  per  maximam &. mediara ca- 
vore proprioindudus,quin  reftituendus    pkh  dimiiiurionem  non  rccmiatrcftitu-' 
fit.dubium  plane  nullum  ctt  rionem  ,quta  pra?ror  noa  nifiintcr  ducs 

Qupdlmonconftctvtrumverihanfai  -Romanbscogno(cir,vnderecurrendiun 
fcmddidumconfegitf  ^iuiLaoa  dsbft  aoceflano  fitad  ^ocdbcem  gstncipis ,  fi 


I 
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^ulsaduerfiis  amillam  hbcrtatcra  autci- 
uitacem  reftitui  velit  L Sf-ffM  conda.  &  de- 
tnoM/hdt.  Cniacmssid  tLLs.ff.de  mnor.Ant. 

Confinnat  iiocidem  quoq;  L^.ff.quik 
^dbberttt.procUm.  vbi  Pompo.  JEir.mquit, 
^uifcpajit  funt  vtnirt ,  ddUberuttm  procU- 
9n4ttdtiiccntumderug4n,Non  obftot  quod 
Aanis  mucatiorecipiatrclbtutionem  L^. 
%.6.ff.deminor.  vbi  Idus  Vlpianus ,  yf  quit 
tniner  vigmtt  quin^.  Mrtis  adregandn  fe  dedttt 
&  in  tp/a  adrogatione  ft  circumutntum  dicat, 
fngt  cnun  a  prtdont  eum  hominem  locuplctem 
adrogatum,  duodebere  eumaudtri  inintegrS 
/ireftitutntenx.  arrogatio  cft  ftat*  mutatio. 

Reip.  Rede  cnim  Cuiacius  &  Anto- 
nius  Faxjcr  prxdidam  legcm  9.$.4.inter- 
pretantur  de  mucationc  ftatus  publia  iu- 
<is  ,qui  ia  libcrtate  &ciuitate  confilht, 
huius  mquam  ,  ftacus  pnblici  mutatio 
nullam  admictic  rcfticucioncm ,  quia  co 
flatu  mutato  nulkc  Cxxnt  parte^  pr;coris& 
ideociuead  percgtinitatem  vcl  liberum 
ad  ieruituccm  redadhim  ciuitaci,vel  liber 
tati  pra:tor  non  relticuic.  Pnnceps  rcfti- 
tuere  poceft :  arrogacio  autcm,  de  qua  d.L 
^.$.rf.foquicur,concingic  (aluohoc  ftacu 
fubhco.  Aucfihocminusplacecdicen- 
dum  eft  cum  Donello  /w<£ /l^.$..^.vbi  dici- 
nirftacus  mutationem  nonadmitterein 
intcgrum  reftitutionem,de  ea  mutatione 
Aatus  tra<^lari ,  qua  ftatus  planc  &  plcne 
muterur,ita  vc  ftacus  plancnaberi  dciuiar 
qualis  ftacus  contijigit  iola  maxima&  me 
dia  capitis  diminutione :  tahs  vero  ftatus 
mucacio  non  eft  arrogatia 

Simihter  non  obftatquod  dicitur  in  L 
jffJemtnttgr.rtfltt.  iuinccgrum  rcfticu- 
tioncm  dari/i  per  ftacus  mucauonemah- 
quis  inddenc  m  cipcionem. 

K.crp.  Nam  primo /r;t;</?4.?.  loquicur 
de  ftacus  mutatione,  qui  fic  per  mini- 
mam  capitis  diminutionem  tot.ti.ff.dtca. 
■tltmin.  Deinde  loquitor  de  reftituiione, 
qux  ob  ftatus  muudonem  non  datur  il- 
Ui,  qui  iftam  ftarus  mucaiionem  funr  paU 
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fi,quo  in  priftinum  ftatum  ilKreponStur, 
fcd  qiu  conceditur  ilhs,  qui  cum  his  con- 
traxcrant  qui  ftatus  mutationcm  fuerunt 
pafli,ad  hoc  vidchcec,vcobhgaJLionc5  ca- 
pitis  diminutione  extin^is  redpiant. 

Denegatur  pr^tcrea  in  intcgrum  rcfti-  Lit.B. 
tutio  .iduerfiis  pacrem  vcl  patronum  Lfin. 
C.qui  &  adturfquosScii  de  hoc  didum  eft 
C\.\pr^h2cead.dtjp. 

Denegatur  quoq-,reftitutio  quotiens  ^'-^ 
minor  maior  fadusjid  q>minorgclIerat, 
ratu  liabuerit.Ha:cenim  comprobafio&  ^"'"itior 
racihabitiorei  ancea  gefta:omnc  inincc-  '^l'*^ 
grii  refticucione  rcraoucc  Li.^i.ff.de  mino-  P"''*^^''»^ 
rib.&tot.tit.Cfi  maiorfaa.rat.babuerit.  'pfigtfi» 
Racionem  Doncllus  hanc  addudt,  ^^^f^^f^ 
quodnihilincerhc ,  vcrumqmsquid  ge- 
racangcftum  fiu  voluncacc  confirmcc:  /"«^»»' 
inpropoficoautemquiantcgeftumcom 
probando  confirmat,  maior  cft  Proindc  SJ"*^^ 
ab  eo  comprobacum ,  canquam  a  maiore 
geftum,fic  habendum  cllc :  huc  vidchcet 
lpe«5bit  rcgula  iuris,q>  racihabitio  recrocn 
hacur  ad  uiicium  adus  &c6firmet  ea^qu; 
ab  imcio  fubfccuca  lunt  Lfn.C.adSC.  Mj- 
eeden.D\x2x&\\.adttt.C.limaior  faH. 

Pi  rcerca  &  ideo  racilubitione  cxcludi 
rcfticucionempucacDonellus,quiais,qut 
priusale  geftumracum  habct&  conhr- 
mac,hoc paafi:i  incclhgitur,mhil  lc  poft- 
eaaduerUis  id  fii(5^urum,quo  relcindacur: 
quoniam  concraria  func  quid  ratum  ha- 
bere&re(cindivcllc:oranis  autc  paiiiio 
(eruandaeftiL/o.i^/>4c2jdarco  non  poccft 
concra  lunc  padionc  poftea  in  incegruna 
refticucionem  poftulare. 

Obijcuurhuic<iii.§.ij^</<  minoribut, 
in  qua  is,  qui  minor  adierac  hcrcdicitem, 
nuiojfadus  exegcrat  aliquida  paternis 
debitoribus,adeoqiperleucraueracmad- 
miniftratione  Kereditacis  paccruq,acqi  c» 
pcobaracfiio  fi£to  adicionc  hxredicacis: 
&  caiuc  didcuc  in  inccgrum  rcftictii,  cum 
camen  nihil  inccrfic  iu  omni  voluncace 
dcdaraudavcrum  verbiscam  quis  decla- 
recan  rc  &  faClo  L  4-ffyP  focio  LrecuJarL ff.de 
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dc/fuk.  htreJit.  proindc  ratihabuio  &      Et  qaidcm  pro  vtraq;  tam  affirmant^ 

comprobatio  fubfequcns  ie(btucionem.  quam  negante  (ententia ,  funt  admodum 

non  exdudit.  Ipcciofa  argumenta,  qoE  non  immehco 

Refpondct  DoneUns  addudhimtcx-  aliquemdubiumrcdderepoffint.quidnS 

tum       nihil  ad  rem  facere ,  quoniam  in  hac  quarftione  ftatucndum  ellet.' 
«fi  is ,  qui  minor  minruerac  fe  paterna;       Etenim  lohannesMaurinus  in  trs&Jk 

hercdiuri  nuuc  maiot  (adlus  pcrfcueret  xn  Mi/f|r.rf ff/r.FranciicDuarenus  4i titAt 

i»  eiufdem  heredicatis  admimdrationc,  6»  qtii  vtnuan  ttdt.  (latuunc,rciHtutionem 

non  tamenhoc  iuo  fadlo  ratam  habcre  conccdendam  dlcaduerfusvcniiacuns 

autcomprobarcpraccedentem  hercdita-  impetrarionem. 
tis  adiuonem ,  quoniam  non  perfeueret       i.  Quia  quihbet  potcft  bcncficio  pro 

(uavoluncacc,fednecelIicaceiufcepcq  he-  (c  incrodudo  renunciarc  LptnuLc.dt  paS, 

rcdicaciscoa(tlus,dumcaucc,neinccrim,  arqui  venia  zcaris  in  ^uorcm  minoris 

dum  dc  rcftiturione  dehberati  aliquid  dc  conccditur,  vt  videliccr  co  hbcnrius  ho- 

hcreditarc  dcpcrcac  culpacius.  Qupdvt  mines cum minorc  contrahanr, ipicque 

acadccc  poteft, ideo&iianc  intcrpreta^  cohbcriusfua  bona.admnnilrarcvaJcat. 

ciuncm  volunraris  in  rc  dubia  potius  ac-  Proindc  ilU  renunciacemmor  potcft.eo- 

cipicndani.quia  bcnignior  fit^r^./y?»»^  quc  bcnefido  non  vri. . 
mdtib^s.ff.dtTtg.m.  2.  QuiamcdidtopraptorisgcncraUtcr 

iit^.        Exchidicuccnamin  integrum  reftitu-  cautumcft,quodairainoreviginnquin- 

tlOjfiminor  vcniam  xtarisimpccraueric.  qucanms  gcihimeft  xacumnonhabcri, 

tot.  tit.  C.  delm  qui  vtmam  dt4t.  impetrju.  fcdcocca  hocin  incegrum  rcftiturioncm 

Namvcnia:impccrationc  hoc  conlequi-  conccdi :  atqui  cunTminoreviginriquin- 

Jurminor,vtremfuamiibihccatadmmi-  queannisahquid  gcftu  cft  cum  irapctrai 

ftrarcperindc  ac  fi  maior  clfcti  proindc  li  veniam  xtaris:  ergo  aducrfus  impctratio- 

quid  cum  tali  geftumeft,  non  critvllus  ncmvenia:  ztaris ,  filcuiute  ahquacam 

locusrcftitucionim  mccgrum..  impccrauerit.refttruendusccic. 

Vcniaartans  dicicur  impctrafleaprin-  Obiicicurhuiclcijtcncur.quodmaio- 

cipe.quandoPrinccpsipfipcrmificvtrcs  ri  viginriqumq;  annisnon  dcrurinintc- 

fuasadmmiftrcr,ac  limaiorcllcr.  grumrcftirurio  Lj.^.^.f.dtminorih.  nxqiu 

Vr  auccm  venia  actaris  conccdarur ,  vcniam  aetaris  impecrauit  maior  cllcfrc- 

h.-cc  concurrcrc  dcbent. .  i.Grauitas  mo-  dus :  proinde  ipfi  in  intcgrura  reftiturio  • 

riuTi,pruilcnria,houcftasvit«,inpcf(b-  nonconccdatur. . 
na  eius,qui  vcniam  fibi  conccdi  poftulat. .     Sed  icue,  eft  hoc  argumentum ,  quia 

tasinmaiculoiQ.annorum,in fixmi-  conftatquod  maioriquoq;  annisviginti 

na  ododcam.j.cauiar  cognitio &:  proba-  quinq,  m  intcgrum  reftiruno  concedatur 

no  eorum ,  ob  qiue  diximus  vcnum  xta-  aducrlUs  id,q,  in  minorenm  a:tacc  geffic  L 

Ou.-  8-      co"«di..  fi.C.dttemp.minttgr.rtftu.  atqui in minori . 

2^^^^^         vcrum  aducrius  hanc  veniar  icaris  accatc  conlbtutus  veniam  a^aris  impctra- 

impetrarioncm  pcri  poilit  in  integrum  uit;curitaq;nuncmaiorctFedusperim- 

impetr!^  reftimtio,  controucrtitur  ?  Quidcnun  fi  pctrationcm  vcn i.T  areatis ,  non  poffit  m 


t$9ne      "^"^or,impctrataveniaactatis,proponar,  intcgrum  rcitirui  .^. 
iitUMtur    ^^^' cxiftimaucric  quod  bene  poflic  pa-     Obijcicur  dcindc.quod  venia 

"^ffi^?  crimoniumadminiftrarccumramcniam   concedaturnifiprqccdcntcprii  . 

cognofcat.quod  a  fc  id  prxftari  no  poflit,  inqmfitione  in  morcs  fc  mgcnium  illius, 
kico  pacrc  ic  in  mtcgrura  rcftitui.  «jui  vcniam  fibi  conccUeudi  pcric,  icemoi. 

cau% 


lactacisno 
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<miQc  cognitioncquacognofcicur^an  di-  tionc  propteiea  cojitradiis  prius  initos 

gnuslitvciuaxuiis, vndcumprxrumi-  rclandi;! umquaalus lcgis  bcncfido 

rur,  quod  idoncus  iitadbonorumluo-  dccipcrcntur,quicuniminuce,  quive- 

cum  admimllrauonc.v. ,  c  li  co.icciL :tl  niaxtaasgaudet ,  audonute  principali 

V£niaxtacis.  conrraxerut ,  quod  miquum  iudicat  Im- 

Reipondet  Duarcnus  proptcr  hanc  perarorin<£/l/.tumcpiacontcaduscura 

CsaiQc  cognicioncm  Sc  inquitjcionem  no  raaiore,  feuco ,  qui  iurc  maioris  vteban- 

dle  minori ,  fe  aducrfus  nnpctrationcm  tur,inici  nu  potTunt  rclandiiatqui  iirpro. 

vcnix  aetatis  rcftitui  poftulanti,dcncgan-  poiito  is,cura  quo  contradum  fliit.tcm- 

dara  reditutioncm ,  lcd  non  niTi  ob  nu>  porccontradus  pro  maiore  fiiit  habitus 

gnam  cau{am  concedcndam.  &iurc  minoris  vfiis.  Igitur  non  potcft 

Tu  rcro  rciponde  quod  ficri  poflit,vt  concradus  cum  ipfo  initus  refcindi. 

is  qui  vcniam  xtatis  impetrauit  demum  Ncc  obftat  quod  pcr  in  integrum  rc»  - 

poft  cam  impctratam  in  raaios  &corru-  fti^utioncm  orania  in  priftmiun  ftatuxn 

ptos  raorcs  mcident  &  nacuram  depra-  reponancur :  hic  cnim  cftcdus  crit  liUus 

uarit,  qui  tempore  coccHionis  iftius  vc-  reftitudonis ,  vt  qui  maior  rcputabatur 

nia:  bonis  fucrit  moribus:huic  igitur  co-  proptcr  vcniam  icans  impetraiam,  is  in 

gmtio  ifta  caufq  &  inquilitio  prrccdcns,  poftcrum  vice  rainoris  mngatur ,  vc  po- 

propter  Iccutam  morum  rautacionem,  ftcacuraipIblolocfEcaciccrcontrahino 

no  obftabit  quominus  rcftituatur.  Dcin-  debcat. 

dectficauiicogmtio&imquilitiointer-  Ejtcluditurinfuper  minorabeneficio   Lit.  E 

uenerit,ficri  tame  potcft,  vi  morcs  ipfius  reftitucionis,fi  maiorera  fc  dixenc  ad  hoc 

minons  ingcniumquc  non  (acis  fucrinc  forcai]is,vceo  Ubcncms  &  facilius  homi- 

exploraca ,  noc  quippe  omniuracft  diffi-  nes  cum  ipib  contrahcrent. 

cihmu,necianc  de  ingenio,  prudcntiaac  lulmperatores  Dioclet.  &  Ma.ximin. . 

folertia  hommis  tam  accuratum  &  cxa-  Si  it ,  qut  mmdrtm nuncfe  ejfe adfeuerauerat» . 

^himfcrri  potcftiudicium  ex  raoribus  i-  falUa  mdinit  atatu  metidado  te  dtcepexit, 

pfius  cxierms,vtqui  prudctillimos  quo-  cum  luxtaftatutajutiterrantibmy  non  etiam  • 

quc  fullere  pollint.  faUenttbus  mmoribus  publua  lura  fubuemaf, 

Obuatur  etura  ,  quod  reftitutionc  inintegruiureHitutnondtbtnt.  ■ 

aduerius impetrationc  veniac a:tatis  con-  Qupd dubio  procul  proccdit cum  mi- 

cella,  maxiraa  cum  iniuria  iUorum ,  qui  nor  dolo  maio  lc  dixit  maiorcm  ,cum  mL 

quid  contraxiirent  cum  muiorc  tiqium  nor  cilct ,  quo  inducer cc  aliu  vc  cum  ipfo 

maiorcoranesxoucradus  inccrim  celc-  concraiiercci  idquc  fignificatquoquc  ra- 

brati  quadiu  haca:tatis- vcniacft  vfus,  rc-  tio,  quaui  dici.  i.  2.  vfus  fuit  Impcrator,vt 

Icmdcrcntur.quoniaahas  rcfticuno  non  quac  exprcflc  dc  fallentibus  &  circumuc- 

rcdderctq>abftulillctI^iio/.^«<?<//fwi«<»r.  niennbusminoribusloquatur. 

%.refiitutio.ff.demtnor.PiX.\\oc\n\c\\i\xmc(-  Siitaque  mmor  notialccriuscircum- 

fc  iplcmct  Impcracor  agnofac  in  /.  /.  c.  de  ucniendi  caula ,  lcd  fimpharatc  Ic  maio- 

bu  qut  veniam  atat.  impetr.  cum  par  non  fic  rcradixcrit ,  dubiumnon  eft,eum  in  in- 

vt  hi,qui  cum  eis  cotraxerunt ,  principali  tcgrum  rcftitui :  quoniam  cdlat  hic  ra- 

audoritate  circumlcnpti  efle  vidcantur.  tio,  obquam  minor,qm  (e  m.iiorem  ellc 

Rcfp.  Sed  ad  hanc obicchonem  rcipo-  dixcrat ,  in  intcgrum  tcftitui  negatur  in 

detur,  ctfi  is,  qui  vcnum  xtatis  impctra-  d.l.2.C.fiminorfemaiordtx. 

uent,  contraluncimpetrationeminin-  Dcindequiammoribus,faciIitatcin- 

i«g{ura rcftiiiucur >  no  camcn  carclhtu-  confulta ,  iudicuquc  imbccilhutc  lapfis 

Ppppp  }  daiur 
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aawr  in  intcgrum  rcftirurio  lj.ff.de  mmo-  ignoraucrit  hic  alterum  qui  Ce  malorcm  rk fivtm 

ribm.  Proindc  &  hoc  cafn,  cumnuUibi  efleadrcueranerit.efleminorcmjquarri.  ^aii^. 

rcpcriatur  exceptus ,  ticc  rario  quoquc  tur  anne  in  intcgrum  reAitutio  copecat/  Jueritf 

rxceptionis  vllaapparear, diccndum  mi-  Ncgar Cuiacius,  affirmat Duarenus ;  & 

nori  rcl^turionis  m  intcgrum  bencficiu  pro  Duarcno  facit  primo  quod  tcxtus 

non  dcnegari.  l  ^.generalitcr  8c  iiidiftiivftt  ncgat  mmo- 

Qu;88.      Multominastuncdenegabitur.qua-  tcm,^m  fc  maiorcm  elTc  adleuerauit  per 

Anrtfit'  do  aduetfarius  cum  minore  contraAu-  mendaciumacdolo  malo,  in  integnun 

tuAturmi  rus ,  dolo  mdnxit  eum  vt  affirmarct ,  (c  reftitui :  protnde  cuin  tcxtus  non<liftm- 

nor  qui   maiorem  eire,  fperans  fore  vt  nuUus  po-  guat,vtrum  ignorarit  alter ,  quod  u ,  qui 

dolo  ww/j-ftcaadims  efJet  ad  rcftiturioHem,hk  du-  le  per  mendaciuni  dixit  maiorem,  ht  mi- 

Ji  mAtorebium  nullam  eft,  quin  ci  fubucniitiu',  nor,  an  hoc  (ciucric  :  nec noftrumerii 

effe  dtxe-  tum  quia  crrantibus  &  imbccillitanr  La-  hocmodo  diftinguerc 
titypTt-  pHs minoribus  publica iura  fubuemant       i.  Acccditquodrario,obquamnon 

ftrtimft  ird./l,^.  tumquu  &  maioribusdolode-  reftituiturminor,  quifcmajoremdixit, 

&tur*-  ceptis  fuccumrur,  ne  dolus  altenus  ipfift  hoc  quoqj cafu  obtmcatmec  cnim  dolus 

«erit  fe   obfiL  aducrlarij  dolum  &:  fraudcm  minoris  ex- 

t^e  mmo-    Qupd  vfquc  adco  rerum  cft,vt  ei  fub-  cufat.&nmpetrit  vi  fallcnribusmmonb* 

rtfn.'      ueniatur,ctiamfiiuraueritminor(ema-  publicaiuraiuboeniant. Addcquodma- 

iorem  cflc ,  quoniam  iuramcntum ,  ad  utiamiiioris  jctatem  eius  fupplcar ,  itavt 

quod  przftandum  minor  dolo  maio  in-  non  amplius  pro  minorc,(ed  pro  maiore 

du(£his  eft  ,  non  (eruari  fiipra  dcmon-  habeatur,  ac  confcquenter  reftitutionis 

ftratum  fuit  ex  cap.  Cum  contmgM.  txtr.  bcneficionoiuuctur/l;.  C  firmtmfemd- 

de iureiur.  caf.  qudmtit.  de paS.  in fext.  pro-  ior  dixerit.  vt  taceani  quod  raalirix  nun> 

fcat  quoque  hanc  candcm  fcntenriam  L  quam  fuccutratur  i.jS  ff.de  rti  vimlicat. 
fiexfalfis.Cdetranfiiel.vhircCcvihunflm-       j.  Poftremo  fiKcurrit  prajtor minor 

pcratorcs ,  retra£bncontra6tum  iiirciu-  ribus  duntaxat  ab  aliis  cucumucnds,aut 

rando  confirmatum  ,  praetcxtu  xtaris,  facilitatcfualapfis. /.^'^.j^</iemMi«rij'.  Ac 

quod  refi:ripmm  dc  coloqui,  quod  dolo  qui  dolo  &alterius  circumueniendi  cau- 

nulo  contradium  eft,  fere  confentiunt  fa  fc  maiorcm  dixit  per  mendadum,non 

Interprcs  noftri-  cft  ab  alio  circumuentus ,  nec  fiufadli- 

Ncc  refragatur  /.  j.  C  d.  ta.  fi minor fe  latc  lapfiis  in  eo  quod  contraxit ,  aducr- 

»>Mwr.vbi  didtur-.Simiiifirumetcperfiicrth  fiis  qood  (cnurK:  rcihcui  poftular.  Proin- 

vtentt  religionem  maiorem  fe  adfeuerauerit  de  in  intcgnim  rdbtui  non  dcbcu 
nmt  dariinintegrumreHitutionem-.nzmlo-       Vhimo  quiriiur  anne  minorviginri  Qa.70. 

quiturillctcxtusdceo,  quinuihusdolo  quinqueannisir.  fpintuahbus ,  maxime  Ajji^^ 

indudbus,  fpontefiiaiuraattfeniaiorem  in  rcnunciarionc  bcnefidj  Ecdcfiaftid,  tudlitm 

tfleihuncautcmideopiaceiinimegrum  vbiiiiudbenefidumcxccrmndarioncin  refiitutm 

non  reftitui ,  ne  via  pcriuriis  aperiatar.  alium  fuent  cotiatum ,  rdhcuriarhs.be-  coftuuf 

Si  cnim  rcfhiueretur  minor ,  qiii  le  ma-  ncficiogaiuicat? 
iorem  cfleiuraucTit ,  probata  it.itc,  apc*       Ncgont  cnim  Acairfius  in  LAit frdtor. 

riretur  via  periuriis  femperque  diccret  pr.ff.de minorib.\hidemc[i}eU:Ln.Bald.M- 

(c  putaire  maiorcm     t!r  Authentic.fiij.  C  ijcric.  &  picriquc  ah j  <r  vctcrilni  s ,  maxi- 

fiaduerf.vend.  meCanoniftis.  f  uiidament.a,quibus  luc 

■Qu.  85).     Quid  vcro  fi  vterquc&minor,&qni  fuamopmJoncmibbilircconantur,iijtc 

Qutdsu-  cumminoreconu:axitindoiofucrit,nec  func 

4.  Ifi 
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1.  In  L  (fMdfimmof.  $.  SttuoU  ff.it  mi  ciali  concedunvefi  4Xg.ttm  miUt.%.i.ff.de 
Mr;^.vbi rcftituno in  intcgrum,  minori-  Hftam,milit.%u]UtaTero.m Autbcnt.de nvn*' 
bui  alias  compctcns ,  dcncgaeur  etiam   Iten  aut permut.rtb.EccIefuft. 

grauitcr  Lrfis ,  fi  poft  larfionem  bona in  Ex hifcc  reluccrc  8c  licniido  patcfcere 
aliumnouocontra^utranflatafuerint.    arbitrantur  non  habccc  locum  in  ince- 

2.  Inrfpiritualibusminorannisvigin-  grumrcrticatioiicm,cum  minorbcncfi- 
nquinquc maior ccnictur & ,  peruule vt  cio Ecclcllathco  rcnunciaint, Jludque cx 
maior,  in iudicio agere  potc-ft  ua.fian    rcnuncutioncadalium  jx.rucnit. 

mtm.  dt  iudit.  in  fext.  IgicuF  reftitutionis  Sed  pro  contraha  opinione  pugnai 
bcneiictum  in  (pjritualibus  nairibuitur  poft  VmceutauTi .Imolani  Emanue- 
minoribus  viginti  tjuinqucannis.  lcm  a  Coi^  Didac.Coiurruu.  in  loco  ;ib 

}.  Incontra(5hi  matrimonij  mmorvi-  autorc  citato  ,  qiubus  &  Autor  noftcc 
grnri  quinque  annis  ininime  eft  reftituc-  rublcribic 

dus,  etiam  enotmiter  lj;fiis ,  fiueioqua-  i.  Suf&arramr  his  regula  iuris,  qux 
mur  de  matrimonio  carnali,  fcu  fpiritua-  gcneraliter  ftatuit ,  minores  Ixlos  enor- 
h.  Spccukc.  ra.detnpuegrureftit. $. ^uals-  miter rcftitucdos  clTc,  aqua  rcgulanuf- 
ter.vtrf  fimmor.  lio\<L  mrubrK.detudic.i.  piam  excipicur  bcneficium  Ecclcfiafti- 
kS.  eolumn.  z.  Aiqui  matcimoiuum  cft  cum,fiucresIpiritualiSinecratioctiavlIa 
fes  fpiritualis.  eft ,  qux  cam  cxcipi  fiudct,  vt  paulo  poft 

4.  Etfi  alias  minoribus  ctiam  tunc  re-  apparebit,  quando  ad  contrariaargume- 
fticutio-compctac,  cum  de  luao  prxter-  calupraaddudlarclpondcnmus. 
miftbjfiueonullb  agitur,  vccrebnor&  i.  Accedit  huic  textus  in  uffit.  Cum/ 
verior  liaber  Dd.  opmio  j  atramen  hzc  vniuerforum.  de  permutat.  nam  ibi  ex  x  - 
reftitiitio,  quonensde  lucroagiturnon  quaute  potius,  quam  iuris  rigore  fiib- 
concediturminoribus,cumresnonam-  uentum  ftiit  maiori  decepto  in  re  - 
plius  eft  intcgra,  led  rcs,  de  cuiiK  rcftitu-  nunciationc  bcncfidj  Ecclcfiaftici ,  nc 
iione  trs^latur ;  altcri  iamquarfitafucrit  dccipicntibus  mra  fauorcm  cxhibcre  vi- 
Lfuod fi minor.  §.  Scauola.  ff.de  mmorib.  At-  deanrur.  Conucniunt enim  omnes  Do- 

is ,  qui  dc  bencficio  Ecclcfiaftico  ac-  (koxcs ,  iurc  non  fuiile  reftitucndum  bc- 
quirendorra(tl:ac,Hon  ^cdedamnovi-  neficiiimillude),quifcmelpcr reniicia- 
tando ,  ied  delucro  acquircndo  c.  dudunt  cioncm  id  dimiferac ,  proptcr  padliones- 
ieprabtnd.  infext.  Igitur  quando  illudsx  fimoniacasipfiuspemiutarionis.  Hisno 
rcnunciaiione  minons  ad  alium  pcruc-  rcfi:agantur,qua;  pro  contrariaopmione 
Kic ,  non  amplius  in  iiitegrum  reftitutio  fiiprafiierunt  adduda. 
«oncedinir..  bion  piimwnex  d.§.SuuoU.  dcfiim- 

5.  Excomn>unifententiaCanonifta-  pium:  fiquidcmex  rarionibusvtriufqye- 
nim non  eft locusrelciflioni  contra^us,  luns  farisconftat ,  rcftiturionem  in  intc- 
etiamfi  deceprio  vltra  dimidium  conri-  grum  minoribus  &  his ,  quibus  lurc  co- 
gerit  maioribus  xutc  in  pcrmutarione  ccdiiolet,omninofiibueniat,  etiapcft- 
bonorum  EccIefifticonim.vtnotatBald.  quamresintcgranoneft  inqucahumfir 
quem  fcquuiitur ali)  in  leg.  2. C.  de rtftmd.  rcs  tranflata  nouo  contradhi  &  titulo : 
vendit.  Qupd  fi  igitur  ad  tantam  larfionc  quoniam  in  rcftiturione , qualis eft  harc, 
auferedam ,  inpermutarionebeneficio-  quxminoribusconcedicur ,  bonaetiam 

,  sum  £cc]efiafticorura,noneftIocus2U-  aliisqu3:fita.rcftituuntur,lecundumfial- 
.  xilioiurecommuniconccflbsmultomi-  dum  in  L  j.  C.  defentent.  pafiu.  quoque 
-  BU^exitl^cus  baicficiO)  quodiurcfpc-  acccdit  quod  rcfticuuo  m  mtegrum  ali- 

qyua^ 
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•  quan do m  rcm  fcripta  fit.vhi  rmim  quod  fidoram nonliceat vci  L  2.  Cpd.  dtuffini. 
amifit  vel  omiiic  minor,  non  poteft  con-  veniit,  camen  miaor  ex  permucacionis 
fequi&recupefaceabeo3i<Gp]oldasfiik  c6ceiAtthBfbi,aiBdiiimin^intesi:fii«^ 
JL fiex€Mf4fr.&  kg, na^iMi»dm.ff.Je  tudonis  iaft^poftulac,  vt  fi  reddNnr bc- 

'mkwib,  &  nos  (iipra  oftendimus  luculc-  neficium  pingue  quod  ,  faciiitace  actatis 
tiffimcquodreftitutiominorumaduer-  du(5his ,  imprudentcr  obtenueiacerdo- 
fus  tenium  quoquc  poflcilbrem  hoc  ca-  tium  dimiuc ,  quoniam  benefidum  re- 
fiicompecac  -fticittioiiisitiiiitegnimcftfiniorabileiB 
Non  obftac  eriam  |ecundum  ex  caf,  fauorem  anacis  introdu6him :  at  benefi« 
rbhn.  de  mdie,  in  ftxt.  non  enim  fequi-  dum£3.c4rr$|Si[i^vic»iir.iiumu£uio^ 
cur :  minor  vc  maior poteil  agere  m  lu-  rabiie  eft. 
dido,etgoii1dMtkis4»lftlilS^  ' 

^cegrumre(litutioconcedendatnam'lutc  JtXSOIFTlO   tU^M-l  t 

'  colledio  infirma  &c  fragilis  atque  hinc  .MktiKlklflktH§, 
refi:llitur,quodEcdciiaiIicetfficrcpol'-  .  . 

'  fic in iudido  ifdtiniHtfiib  uilletftoi^  "0  Eftitutio  porro  tn  iniegram  datur 
dum  farpiilime  confcquatui  Ciif.  1.&2.  -^nonmodo  aduerfiis  icncenciam  iiih 

\dt\n\nttgrMn  rtftjtutm.  qu.ipropter  ctfi  teriocucoriam ,  fed  etiamaiBCffilt  fea^ 
minoi vigmtiqtiinqucxniuspouitiniu-  ■  tenciam definidium. 

dicio  agerc ,  can^attm  maiot  Ime  curat^  ;  Ec  qnidem  quod  xoncta  dcfinitinam  Q^91^* 
re.bcncfidtimeamenTeftinitionlliblft-  iicntcciamin  inccgrGneftiinKnr  minof,  AnUtrm 

Ktcgram  ipfi  non  dencgabitur.  •  minus  habct  dubij ,  quoniam  regulari  y?'"'»''^ 

Non  rcfragicur  quoque  terrium  argu-  ter ,  vt  fuo  tempore  oftcHdcrur^aduerfus  rtjhtn*- 

*  meiitum  (upraadduchim ,  vt  quod  locu  ienteciam  inceriocucoriam  in  integrum  tnr 

'  habcac,  qtuMd  fubftantismtmardmoiii)  nDefticaiiononvompccicrcamiCM|aeiai-M''. 
proptcreiusindiiTblubile  vincdlnkcon-  7ior,pcr(enf$tiamiudidsinKrlocatodS 
fcnlu  proccdcns t-nonTamen  per hoc ex-  lacfiis, aiia.Tatione tutus  nonfit, mccito 
duditurnunor,  quin  rcftitui  inmtcgtu  .ipfiimntegcumreftitucioconcedttnr* 
"Iftkf^ittf^i^iqiiocicsin  matrimomoenii»  jAtdefencenciaJtfinidiiavttumeiiMn 
liis  fpimuaUbus  Izfus  (uent  drca  ca,  adncrfirt hanr iniDegrtt  rcftituaturini- 
/qux  vcl  nccii^cnri.i  runt,  nnr  fjnu!  ft.i-  nor i /. armis  ,-non  immerito  dubitatun 
'  cuta  repararipnin incegnun  reftimcio-  nam  ccfi  minoribus  i^.annis  Ixfis &  ar- 
'iiempolfimi  'Ciimia^itisbcnefidoreftitiitioiutinia- 
j Adr^qnatcam  rationem  refpondetor  <tegniinsfiiccurratur,  idcunen  cuncfC- 
VdSfl«  CM. '^Hdum.  intelUgendum  tlfc  dc  eo  rum  eft  ac  procedit ,  cum  iure  communi 
'  benencio'  Ecclcfiaftico  iquod  quis  non-  non  eft  tutusminor,nam  fi  ip(o  lure  mu- 

*  dum  obcinuicacquircndto  rtunc  cnim  dc  nicus  cft,  non  fiiccurric  d  praecor  U 16.  ^.l 
'  lucrotraftacurtac  mm^dCTecnptTando  ;jf d>artiiwii>  - 

licncfido  ficdcitaftieo .,  qnod  quis  ie-     Veruntamcn  non  obflame  hoc  fiin^ 

mel  obtinuerat,  incaureque  dimi(crat:  damento  dicendum  nihilominus  quod 
'  nam  hk  de  damno  vicando  cra^htcnr ,  &  <cciam  aduerius  delininuam  concedacur 
'  Mcnr  Iiiiins*iacioiieminceg^imieftin-  •inlnceEinmteftiiiltiix 

nonisamdHamctibaendttmeftJicetbe-  -  Probac hoclMr.  lifnh)  C«i  fi ndnerfin 
'  ncficium  alteri  fit  collattmi.  remindkdtani.  prztciquam  enim  quod is 

Ad  polkemum  rcipondctur ,  cciamfi  de  rc  iudicata  adeoq;  (encecia  definiciua, 

inpecmntacione Ecdcfi^ftiammi bene-  qu^jpptic  rcs  iudicata  dicitur  loquatur, 

fiogjB' 
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llngulx  quoqi  legcs  fub  co  titulo  propo-  Si  tutortum qut  pro  turelari  officio  non  caue- 

fit£  de  leiitcnria  definitiua  loquuntur.  Tat,mdtcio  exfertm  tsl ,  contra  eum  Uta fen^ 

Cui  acccdit  gcneralis  ifta  rcgula,  c^uod  tentta  luri  tuo  officeremn potuit ,  nec  ea ,  qu* 

aducrfus  ea,qiUE  cum  minore  gefta  1  ujit,  ab eogefia  funt ,  vUam firtuitatem  obttnent : 

rcftituat  inintcgrum  prxtor  /,  /.  ^ tot.  tit,  Trufira  ergo  tn  integrum  reftitutionu  auxtli- 

jf.de  mtnorib.  umdefideras,quandoea,  quaab  eogeflafunt, 

Ab  hac  aucem  regub  non  excipirur  •quiUgittmtadminiflratoTuperfonamfufitrtere 

fcntentiaiudicis  interlocutona  aducrius  non potuit,tp/oiutetrritafunt. 
niinorcnilata  ,  fieaLriushicnt  minor:       Ecceiucaperriflimcncgatur  aduerlus 

proinde  etiam  contra  hanc  inintegrum  ienrentiam  contra  curatorem  minoris  ' 

rcftttutio  conceditur.  braai  dan  m  integrum  rcftitutionemnii-  * 

Confirmatdcniquchancfcntcntiam  nori. 
apertiflimc  L  Cum  &mmores.  C  fiaduerf  Scdrcftcrc(podcturaDuareno&aIiis: 

remiudicat.  his  vcrbis :  Nam fi  tufia defen-  md,Lj^  idjcirco  dencgan  mmor»  in  mic- 

fione  tutOTum  vel  cm/norum  vobit  afiifiente a-  grum  rcftitutioncm  aduerlus  fentcntiam 

i/^«/</«/?ftatutum,mtclIigitisreftitutioms  latamcontra  eum  tutorem  quinonha- 

rcmcdium  vobiscflenccelTarium.  bucrit  lcgitimam  adminiftranoncm  ob 

Nec  obftat  ratio  in  contrarium  addu-  id ,  <^.iod  non  caucrit  rcm  pupilh  laluam 

<5b  fiquidem  rcgula  ifta  quod  ceflet  cxtra-  fore,  princ.  l  de  fatitdat.  tut.  quod  igitur 

ordinariamremedium,quotiens  ordma-  tutorgcilerit,idinuiilceft  ,  &ip(biure 

riumcompecit,locumtunchabet,quan-  nullum :  quocircacum  pupillusaduerfiis 

do  cxtraordinarmm  pupillo  com modius  lioc  ipio  iurc  tutus  atquc  munitus  fit,non 

&  vtilius  eft  ,  quam  ordinarium:  atqui  indigct  in  integrum  rcftitutionc  d,  l  \6. 

plus  vtilitatis  adferrc  bcneficium  reftitu-  Digefl.  devtmortb.  Arquc  hoc  etiam  in  d.  l. 

tionis  in  intcgrum  minori.quam  appella-  8.  diferte  Impp.  figniricant.  Qupd  fi  vc- 

tionis  remedmm  ,  cxindc  liquet ,  quod  ro  tutor ,  vt  oporrct ,  (atisdcdcrir ,  legiti- 

non  tantos  rcquirat  fumptus ,  quantos  mamquc  adminiftrationcm  obtinuerit 

appcllatto  ciufque  profecutio  dcfiderat,  runc  lemcntia  in  ipfiim  Jata  vaiebic  , 

vc  taceam  quod  Diurenus  ftatuit  bencfi-  proinde  aducrfus  eam  reftituctur  minor, 

cium  rcftitutionis  in  intcgrum  concur-  vt &alias rcftiiui folctaducrfiisea,  quxk 

li/.B.  cum  remediis  ordinanis ,  fic  vt  fit  in  tutore  vel  curatore  gcfta  in  ipfius  Ixfio- 

Qu,      -iirhitrio ipfius minoris,  vtro  malitvti.or-  nem tendunt  tot.tit.Codfitut. 
An  minor  dinario  an  extraordinario.  Qupd  vero  fi        Non  fblum  autem  rcftituitur  minor  lit.C 

refittua-  fententia  aduerfus  curatorcm  fiicric  lata  aducrfus  rotam  (ententiam,fed  ctiam  ad-  Qu;  <?  j." 

tur  con-  incau{aminoris,anne&iuncinintegriun  uerfus  fcntcntia:  partcm  aliquam  ,  pcr>i«  refii- 

tra ferh   rcftitmioni  locus  ent .''  quam  ia*fus  fiiit  i  fed  hoc ita  verum,fi  fcn-  tutio  de- 

tentum      Aflirmar  Author  noftcr,  pro  quo  fiicit  tencia  res  diuiduas  contincat :  quam  di-  tur  ad- 

in  cura-  textus  aperiiflimus  m  LfinaL  Cod.  ft  aduerf  ftindioncm  apcrte<omprobat  Modefti-  utTfus 

torem  U-  rem  iudtcatam :  cuius  ha-c  fiint  verba :  In  nus  tn  L^p^  i.ff.de  minor.  partem 
tam  ?      rem  pupilli  vcladulti  aduerfus  tuiores  leu       Lx  M«yrf,inquiens ,  curationit  condemna-  fenien- 

curatores!i  prxhJc  btafcntentia  reftitu-  tapuptlUaduerfiuvnum caputfententiareftt-  tit? 

tionisauxilium  non  minus  quam fiquid  tmvolebatt  &quia  videtur mcaterk Utit ^e- 

aduerfuscosfuilHcftatutum,  implororc  cttbutrtleuata  futJfcaQor mator ttate  quiac- 

minores  poflc  conl^t.  qmeuit,tunc  temporu  fententta  dnebat.totam 

Sedhijic  vidcturapcrtc  refragari  L4.  debereliterefiaurari.HerenniusModeftinusre- 

Cod.  in quib.  cauf  vbi PioclctA"  Masunm.  Jpondif.StJpeacs  in quapuptUa  in  integrutn re- 

'    Qc|qqq  filtut 
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/Mik^kknit,  umk ^eciebiu  noHcohtrett  ofquibus  vcrbis  condnJen&iMHk^ 

nibil  preponi  cura  totit  fwtmM  fUtA  iiRn  mat  glolla ,  quod  H  rcmpotelaisfitiCieii?^ 

fofiuUn:audttndu6  Ht.  hx  niaioc  encr ,  rcftitui  eum  non  HcberCy 

Quin  &  raaohainsobfcurantmcfl:,  cumvtroqucmodoexigatur,vtisminor 

qaoniainfisulnaiasfcnteiitiain,  qa*di-  fitproptcr  ea  wba  ^fipofl  dtdtem  le^ 

ainoncmn6rcdpir,mincrrenitueretur,  mdmfintentkfnUtseU.              '  "^^ 

tum  illi  et vlttaqualacfus  eft ,  fuccutritur,  Scdcontra  quod  etiam  aduerfus  /ei»- 

contraiuientiouem  prxcoris  qui  minoci  temiam hancqux  lata  eft poft  quam  roi- 
pertelfinitbneraaliceraofacaiiricyqa»  noffraaierfiAa8eft,lnmtcgrunire(Bca&' 

'  qaatenus  eft  Idkia :  Accedit  quod  vcite  car minoi^akidfirmarunt haccacioneda' 

perinuril?  viriarinon  dcbcnnproindc  ncc  dli,quodattendi  i:iitiuma«5hisdcbear,  ita 

ratioadmutairententiam,qusBpropane  vrfpeibndum  fn  hunc  fuide  minoren» 

duniaxatliKdirminotcm,mtotameciani  dttin.impcreturiudicium4iv.£  fiprotm%' 
quoadeampartequala-fusnoneflminor  '  IMcmifrifrrfi^ffMil^^  ^.iVrfw^&t 

refcindi&infirmaritproindcnc  vtilc  pcr  i.  Accedithuic.quodminoriirihilitie: 

inualCTitictur,neucviaaquaml<cru3c(l,  putan  pafTir.quodcumfercndaeilcrfcn- 

niiiiociruecurratur,norefticuiEUFminor  tcnna,iplcmaioriit  ctfcdus  :  cumcn:iw 

adtteriittlcntennaairdiwfioaMm  aon  re-  pereacnnonftetetit,qno nunaa  lis  ter-^ 

cipicntcm,qunpropnrtcduntaxatminor  minata&(eineiMiakicarucrit,camadhdC 

kefus  fiiir,quoniam  li  rcflituerctnr  totam  ellcr  minorcnnis.non  dcbet  ipfi  fiiperue- 

rcfdndcrctrentcnuamiqua;raao  dcficit  nicns«tasobe{?c;alioquinquodmfauo- 

vfaidiaafioiieniadniMitlencencia»  reni«ia»recepnmi,in  odinm-ipfius  furo- 

Non  igitur  obfbt  L  In  hoc  liidtchiZ'  m  mttm  detorquerccur,concift A  ^ttifmmw 

■finef}.f4miLherctfc.\h\  dicuur .  rententiam  CodkMi^&kMmtrmmC94itMfn»r 

non  potfe  pro  partc  vdctc  &  pro  paitc  cmat. 

•onv«lere,exqaodi£endtnavidetar ,  fi  3.  Qtun&occano  prxbcrctur  lite»^ 

^        pupillosaduerfus  vnom  capnt  ientcntiie  pioR>gaiididr|yiotelandi :  nam  fij»^  qiii» 

leftirui velir.rcftititticnem eidenegandS.  cnm minoreagir,  priuidertthuncmOK 

Rclpon.  Namcalexaccipiendacrirde  maiorcmfuturum.dolofeprotrahererac 

ftntentra ,  que  vnum  duntaxat  caput  ha-  piotclarct  Utcra ,  quo  rcmcntia  adacr(l- 

bcr ,  aiitquarplunqBidcrohabeteapica,  rioian>nMioffeclie^feirecar,nccpcrii» 

ied  quq  feparari  no  p cfTunt: quod fi enim  integcum teAkaaoiMB» ieatendaceian^ 

plura  fint  capita  no  conexavihud  eft ,  quia  di  po^Iet. 

tot  vidctutcfle  fcnRinci^^uot  capita,fic-  4.    Poftremo  aiiufcunquc  rd  &  ne- 

Oa.aA  «^®^™'»*««»<<»f«*Wp«l«^^  ^tiil«iriuminipiciendumeft,^cau(a» 

^Tati  "1"°^ fo"trc5/.v&C  deappcllut.L4. Cod,de  non finis  Lfipr0e»4t»remi,fr.mm4Altt. 

nmkUd  '""^  ^ repar.appeiLLio,yiMsfftiUtJkii^  ^firem  depofitam  &q.fi  fetuur 30.  depofitH- 

Auentu^^^''^'^^*"^'-^*'^^^^'^'  cnamcuinagiturdereftitutioneminoris 

\^„r/it    Qil:^"f»'«»hiper.fiterapoiela»fin-  i3.#  * '/«wr.  prxtor  cmm  nota* 

mm^-  fcn"*"^o»^"t»q"i  "»'n<>riudida«epit,  ni»cmpu9mmoris«catts-,  cum  inince* 

&  aduerfus  eam  fenterir.m  rcftituarur.'  grum  rcftittirioncmpollicitua  eftminoti- 

timncm-     Eqi^emCilollaindiftinaehocncg^  busaducrfusca.quicgcfterunrin  minori 

Aj**-""»  «wte//.i/.^^^./^fTO,„,.  Niiul 

stre/ii-  ^"^^^"^P-^Hf^^^^gkkam.kt.  itaqucaJiudinfpidendameft,quamvttfSI 

(P  fftttjmemidprolataefi  ytrerari  eandema^  mitioraBquidmale  gellerit,  non  anma»- 

'  &mmdeffiiemjft^ieim$nferre  nenf^t^,  Mcpccfecetit.  QjjpckQli  om  mtncyre 
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Efhimfit&fcntcntiaiiimaiorem  iamfa- 
ftum  lata  Fucritjciiccndum  cft,quod  in  in- 
legrum  rcHitutioaducrfiis  lunc  lentcnti- 
am  non  minus  tnbuenda  fit ,  quam  fi  ad- 
u£rfiis  minorein  bta  cllct. 

Et^,  aliorum  /aluoiudicio,priorem 
/entcnriam,quam  &  Autor  approbat,  iu- 
dico  cflevenfiimam.  Confitmaturenim 
tcxtuapcrto  L  3.  §.  fiquucHm  mmor.  i.  ff. 
demmonh.  in  qna  Vlpiamis :  5/7«»,ait,f«/w 
mnore  contraxerit  &  contraHus  mcidertt  in 
iHttmpkt,quo  nuior  efeflus  eil,<jN«trnur,vtrM 
inlttumtn  fimt  ipeflaridtbeat)  Etexmcnte 
Vlpunilurilcoiirulti  refpondeturreftitu- 
tioncm  ccllarc  ,  quafi  maior  fiiduscom- 
pr  obauerit  qood  ^Szxxi.infequtntt  verfic, 
ita  idem  Vlpianus  proponit  :  Ceifus  lib.  n. 
tpijl.  &  Digefi.  ».  trjilat.  exfullo  u  Fuluio 
j  ejpeilo prxttre  conjultus ,  mmor  annii  viginti 
^utnqut  unnum  fort  e  14.  *gens  luduium  tute  - 
U  heredt  tutoris  dtil4Utrat,mox faflum  efiyVt 
nojtfinitoiudicioidm  eonuiore  e^e^o  tuttrit 
keres  Abfolutus proponeretur ,  &exeo  in  inte- 
grum  refiitutio  dejidtrt^ittur.  Ceifus  igitur 
ReJpe{hfuafit,non facile  bunc  quondam  mino- 
rm  tn  integrum  reftitui ,  Jed  ita  demumfiad- 
uerfarij  caUiditate  &  infidiu  tdacium  probare- 
rur,vt  eo  moJorefaHo  literaretur.Neque  enim 
txtremotudici]  dievukturfolhm  hic  mmorde- 
cepttu.fed  tttum  hec Jhu{lum,vi  matore  eo  fd- 
Uheraretur.ldem  tamenconfitetur,fi  leuior 
fuerit  aduerfarif  fujpnio  ijuifi  dolofeverfati, 
n»n  debtrt  bunc  m  ivegrum  rtfiitUL 

Ecce  hic  apcrrc  ibtuitur  fentcntiam 
latamaducrfiis  maioiem  fadum  non  rc- 
rcindi  in  inregrum  reftitutione  ,  excepco 
vnicoiftocalu,quodoloaducrfariiprotc- 
iatum  fuerit  ludiciura ,  quo  aduerfiis  ma- 
iorem  cfFcClum  lcntcntia  fcrretur. 

Ncc  poftcrioris  lcntcntia:  argumenLi, 
^uahtuinuis  vaidc  fint  ipecioia  ,  quau- 
quam  rclragantur. 

Non  certeprimum  :  namquodtunc, 
quando  dc  minore  in  integrura  reftitu- 
eiidoqu£ritur,noniniuura,  (edfiais  8c 
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petTectioadus  fpcdari  dcbcat ,  exprcllc 
/n  1/ iL/.$./.diiponitur. 

Sic  ctiam  lecundura  non  rcfiragatur: 
tametfienim  nihil  fortailis  pollitimpu- 
MriminQri ,  quod  antcquara  maior  exi- 
ftercr firntcntia in  lc hta non  fuillct,  quia 
tamen  co  tfp  orc,quo  laefioaccidit.maior 
amplius  non  cft,  adeoquc  benefiaicauli 
dcncit.idcirco  xquum  eft ,  vt  ipfum  quo- 
quebencfiaumdenegetur :  necfanehic 
Ipedaturj  an  imputanpoflit  culpa  ei,  qu« 
maiof  effedus  cft,quod  tunc,cum  adhuc 
eflet  ininor,Ufus  non  fuerit,  fi;d  la^fio  in 
maiorem  actatcm  incideritiled  hoc  fo- 
lumconfideratur ,  qua  actate  Lrfus  fuc- 
riL 

Non  obftat  tertiurn  argumcntum: 
nam  fi  appatcat  dolo  aduerlarii  protela- 
tara  clle  litem  atque  cftbdum ,  vi  fenten- 
tlanonin  minorem,  (cd  raaiorcm  ferrc- 
tur  ,  a*quum  eft  dolumhuncaducriarii 
nonobclIeminori,neceumreftiturionis 
bencficioexdudcrc  ,  acproindcSchunc 
cafum  cxprelleexcipit  Iiurisconfultus  VU 
pwnus  w  dl.g  Hoc  vero  cafu  excepto, 
rcgulaconfirmaturincafib.noncxccpris. 

Non  oblbt  quartumargumcntum: 
Finisenim  ,  &:noncaula  fpcdaridcbcr, 
idcirco,quiaperfcnteutiaml<jdituris,qui 
vincitur,non  pcr  ea,quac  icntentiam  prx- 
cellerunt. 

Scntcntia  enim  illa  cft,qujc  pro  verita- 
tch.ibetur^&cjjiparcre  oportct  propter 
authoritarem  rei  iudicata*/.  16.^. plurit.ff.de 
fugnJ.  ff.^.  Cum  prdtor.jf.  ad  Trebeli.  Pro- 
indcfipoft  legitiraamartatcin  prolata  fit 
lentcnria,  non  poteftviduspctcrcrcfti- 
tutioncm,  ob  id  quod  iudicium  carptum 
fucrat  in  minori  <;X3iK.d.Li.Cfiadu  remiud. 

Nccad  rcm  facit  </.$.5t:»p..?./Lj.4f  wwpr. 
Nam  m  calu,illic  pr  opofito ,  inicmm  fpe- 
dlandum  cft,non  quxfi  finis  &  pcrfedio 
ncgocii  Ipedari  non  dcbeat,fed  ad  cxclu- 
fioncm  eius,quod  ladlum  cft  poft  coplc- 
tam  maiorcm  a:Dtcm,quia  id  non  tam  ad 
finiendu&pcrficic-ndu  iiegociu  pcrtincr, 
Q^qqq  x  quam 
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Saamadconfcquencias  finiti  iam  &:pcr-         RESOLVTIO  THESIS 
:(h  negotii :  nec  enim  is,qui  nunc  hcrcs  Dtctnuqumt^. 

cflr ,  & nomine  &: effcftu,  hue peraditio-  ^jOn  rufiirit ad  relHrutionem  in  intc- 

nem,(me  per  immixtionem ,  ooid  magis  -A-^  grum  impetrandam  itatcm  rainor- 

hcres  eft,quod  debitum  hcreditarium  auc  cnnem  clFc  probatam ,  (ed  rcquiritur  in- 

perlblucnt.aut  cxcgcrit  poftea,cam  is  qui  fuper  vt  probet  quoquc  minor  fc  Izfum 

(cmcl  hcrcs  fuit,ficuti  non  poteft  definc-  &  circumfcriptum  tlle, 
rchcrcs  circ  /.  W.  dt  hered.  tnfttt.  Ita  ncc       Probathocdifcrtc  ip.§,4.Jf!</r/«rriirr. 

niagis  fieri  hercs  ita  pulchie  Anton.  Fab..  vbi  Vlpianus :  St  mtnor  annis  vigmtt  qtmaj 

ht  ratton  ad pmdtlt*.  detulerit  &  boc  ipfo  captumfe  dicat  \  aduerjus 

lit.  P-      .  lllud  gcneratim  verum  cft:,  quod cum^  exceptionem  lurisiurMdi  replicari  debebtt ,  vt 

aducrfus  fcnccntiam  rcftitutio  in  inte-  Pomp<miusAtt,egoAUtempu:ohancreplicatio- 

grumpetitur ,  nouQlibellolicisquccon-  nemnoftmpereJfedund.tm,fedplerum^ipfum 

tcXbtionc  opus  fit.  pratorem  deber*  cognofcere,an  captm  fit,  & fie 

Raiio  aucem  &  fuiidamentum  huius  in  tntegrumreftttuert:  nec  enim  vtjque  qui  mi- 

in  co  confiftit ,  quod  oranis  cauia  fit  ple-  ntr  efl  ft^tim  &  ctrcumfcrtptumfedocuit. 
nftria,cxquainfertur  grauc  prariudiaum  Sedquodnonminorimcumbatpro- 

fecundurogloBam  in  l.  ludktJC.  deiudic.  batiola:fionis,fedpotiusaduerlaciusdo- 

Igituidc  refticutionis  cauia  cenfcnda  cft  ccrc  dcbcac  minorcm  lacilimiion  clTe.led 

pTenaria,cum  pcr eam  tradetur  fcntcntia  iii  luam  vtilitatcm  pccuniam  conucrtiHe 

nonabfqucmagnopartis  vidricisprxiu-  probiicevidctur/l;.Cjf4</tt.frr<//r.  lumin 

dido },  ideo  cciam,abfcnce  altera  parte,iu-  ea  dicicur,quod  minor,qui  contraxiftc  jp- 

dex  de  rcftinitionis  cau(a.  aduerlus  (cn-  poncbatur ,  fine  aliaprobatione  Ixfionis 

tendamlatamnoncognofcit.  rcftituiiuredcbeathocipfoq>  coniraxit; 

Atquc  hanc  fententiam  Camcrat  Im-  necaliter fubmoucatur  reftitutio ,  quam 

perialis  prxiudiciiselTc  confirmatam  ce-  fiprobcturprxfidiminorcm  locupletio- 

.   ftaturMynfing.i.oi^yb'».^^.  remc(rcfadum:athaecprobationonexi- 

•  .  Conantur  etiam  candcm  confirmarc  gituraminore,qiunihildicir,  (edpotius 

L I.  Codicfiaduerf  rem  iud.  in  verb.  haberc  ncgar, .ilioqum  p otius  fa.; ipfius  cofcflio- 

^dioncmpro  fupcrflua  potcftis ;  cum  ta-  nc  txduderetur  ;  fcd  cxigitur  ab  aducr/a- 

lisadkio  alireriniudiciumdcducincquc-  rio,  qmhac  dcfenfionevtitur  adminore 

ac,nifivia  ordinaria  &  ob/eruatis  (olem-  rcmoucndum  ;  qiiod  fane  videri  poteft 

nitatibusalegercquifitis.  ScdMauririus  aduerfiisfupcriorcs  rcgulasdeprobatio- 

pcdpicueoftendir,  cimlegcmnoadpro-  nibu&conftitutiu>?.. 
pofiium  quicqua  ^cere ,  propterca  quQd       Rclp.Citcriun  non  rcfragarur  h^c  lcx 

incanondicatur,minorcmviarcftitucio-  priori  fcnccnaaircAccnimDonelluscc- 

niscon(cqui,quodomifcrattutc!ajiudi-  iamiiiiftai/.mulicrcmprobarc  dcbmlTc 

cio  pcterc,fcd eum  hoc  adlionis  ordina-  Lciam  fl-circ :  probalTeautcm  fuis fimul- 

cio  iurc  confcqui ,  ad  quod  merito  cali  via  atque  conftiterit  cam  cottaxiilc,  fiuc  mu- 

adrnictarur,quia fit noua  petirio cci ,  qux  tuam  pccuniam acapiendo,quam  poftca 

nonduminiudiciumdedudtafuerat :  ncc  pcrdidir,  fiucaliudquidgcrcndo  :  nanr 

polTe  ,  ait ,  vcrbaifta,  defuperfluoaSiontm:  contrahcndo m  fc  fufcepit  obligationcm, 

baberepottffutickxtizdxt^^xMioxw^,  quamnonfiifciperehccbat,quodqui  fa- 

bcnencium,quod  extraordi-  ci:  apcrrc  Ixfiis  eft. 

narium  cft..  Sed  dc  hac  re  prolixe  ftiir  adum  fijpra. 

SdHbtbefi  9.lit.A.\\3\.  vide. . 

Ycniim 
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Vcrum  fi  paratus  (it  aducrlariiis  m  (e  nis  bcncficium,  vcritati  magis  conuenire 

cccipcre onusprobandi, ac  doccre  quod  vidctur  ;tum  quod  in tcxtibus  propc  in- 

minornonfitladus.annc  audicndus  fit,  finitis,gcneralitcr  acprorcgulatraditur, 

quarntur?  Etquodaudjcndus  fit,  vcrius  quodl<j(usminorinintegrumrcllituatar 

cft;  cuius  afiertionis  hina.unenta,contra-  tot.tit.ff.de  nim.d.l.sCtod.tn.  ncc  vlli- 

riis  refiicans,  fiipraadduximus  lub  d.  tbefi  bi  caius  illc,quo  fuii  confenfum  gcminar 

p.iir.A.  citminor,cxccprusrcpcritur:  tumetiam 

littrdB^     Quineriamadpractoris  officium  fpc-  quia,pofica<^admi(Iac6traria  opmionc, 

dat  cognofcere  quomodo  Ixfio  conrigc-  daretur  maxima  occafio  fraudib.bcihme- 

rit ,  &  m  lacfionis  qualitatem  inquircrc :  que  cluderetur  in  integrum  reftitutio» 

non  enim  cmnia,  aitVlpianus,qujrmi-  cumpcrhicilci5,quicumminorecontra- 

norcs  annis  viginti  quinquc  gcrunt,irrita  hit,polIet  minorem  inducere  vt  confen- 

fiint  i  (cd  ca  tantum,quar,caulacognita,e-  fiim  fiium  rcpcccrct ,  ac  ingeminato  con- 

iulmodideprehenra  lunt,  vel  ab  aliis  cir-  /cnfii  contradum  confinnarct :  tum  dc-  < 

cumucnri,  vcl  fiia  (acilitatcdccepri ,  aut  nique  quia  eadcm  faalitatcl^fiisitcrum 

quodhabucrunr,amirerunt,autquo<lac-  conlcnnret ,  qua  prius  confcnfittminor 

quircre  cmolumcntum  pomerunt ,  omi-  vcro,  fua  faciUutc  hefus,  in  intcgrum  rc- 

(cnnr ;  aut  fe  oncri,quod  non  fufcipcreU-  ftituitur:  proinde  &  is,qui  confenium  m- 

cuit,obligauerunr.  pctiir. 

LittrdiC     Erfi  vcro  fic  demum  rcftimtio  mino-  Qupcirca,etfi  alias  non  exigua  fit  ge- 

ris  fiat  fi  larfiis  fua  fiicihtare  deprehcnda-  minati  &  repetiti  conlenfus  vis  atq,  cffc- 

tur ;  verius  tamen  eft.non  clle  libellum  1-  dhis  drg.Li.ff.de conJUt.ptcmui.  non  tamcii 

ftum,  vt  ineptum  reiicicndum  in  quo  no  hoc  operari  potcrit ,  vt  reftiturioncm  in 

allcgatur  minorem  inconfulta  facilitate  intcgrum  cxdudar.Et  tantum  dc  reftitu- 

Ircfum :  tum  quia  in  leg.  /.  Cod.'de  rtffitut.  rionc  minorum  ijannis. 
Mmtegrumminor.  nil  ampUus  requiritur, 

quam  vr  miaor  prDbetle  captum  elle:  at-  HlSOLVllO    T  H  F.  SIS 

qui  fi  in  Ubello  allcjrandum  elTct,  fua.faci-  DECIMjESE.XTjE, 
Utate  minorem  cllc  laplum  vel  drcum- 

ucntum,vriq>&  hoc  probandum  foret :  V  a  r  t  a  in  intcgrumTcfticurionis  ijfgfg 

tum  etiam  quu  infirmitas  &  lubricum  x-  V^caulacft  capitu  dimmutio.  Etcnim 

taris  natura  liint  xtari  minori  adiun(5Va,  cum  quis  cmanciparionc  ftarum  fuum 

idcirco  pcculiaritcr probanda  non  crunt,  mutat,obhgationcs  prius  contradl.-c  per- 

(cA  fiiffidr  prarfumpta  probario  ex  co  ui-  eunt,  aducrfus  has  itaque  datur  alteri,qui 

«ludlaquodprobatacftlarfio^  cumcapite  diminutoc6traxcrat,inintc- 

JjterA:U.r    Cxtcrum.fi aduerlarius  pratcndat  bis  grum  refticutio ;  itacnim prarcor  ait :  Qiu 

QH-^^J;  conisnfille  minorcntfiiumq;  conlenfum  quduepofted^ujm  quid cum  hit  dilum  contrd- 

Anfimi-  geminafle,  vcrumruncrefticutioininte-  humye/itcjpitediminuri.dimimitd  tfft  dtctn' 

norcon-  grum  nihilominusconcedatur ,fcrupulo  tur.meos  eaiveperinde^qudftidfaiiumnonfit, 

fenfum    noncarct?  equidcm fiint multi,  & quidc  ikdicmmidbo.(,2.S.Lff.decdp.diminut. 

gtmmdr  primi  nominislCri  qui  ftaaumt.gemina-  Qupd  tamcn  ad  eas  tantum  capitis  di- 

tit  refti-  tumhuncconlcnlumcxcludcrc  inintcg.  muiutiones  ,  quar  falua  amrare  contvn- 

tutiode-  reftitutionisbcncficiu.quosrcccnfet A-  cuntpcrtincre,Gaiusmonctinrf./,^.^;». 

^      rius  Pinellus,  in  loco  ab  aurorcaUcgato.  Etcnim  maxima&  mcdiacapitis  diminu- 

SedquoJgcmiiiatoconfcnfiinontol-  rioneobIigationcsitaextincuutur>vt  rc- 

Jatur,ncccxcludatur  in  integru rcftiturio-  fufiatari  ac  rcftitui  non  pofllnt  L 7.  S.vltim. 

Qjqqq    y  ff.i€(df,. 
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ff.  de  C4p.  (Hmifiitt.  quippe  cum  hx  diiac  ca-  qujcritur  ?  Et  rcfpondct  luflinianus  quod  ff,ittimM 
picis  diminutioncs,  non  ciuilis ,  (cdnatu-  capitis  diniiiuitio  cutoris  nulJam  lutcbra  (^pifif  ^ 
turalisiuris fint,  ^skm.lnft.deU^t. agtut,  pcnmat,  cxcepta  tmck  lcgitima: capitis  ^^^^,. 
tmtL  idcoaduerfus eas reftitutio ,  iure ci-  vero  dimijuitione impuberis  ocs turdi,  fj^^ 
uiliac  prxtono  inttoduda>non datur ctia tcll;anicnr.iria<Sc  datiua,  pcrcaju S^fed  xinguAt 
vlt.lrft.deiegir.agrut.tui,  &  (ap.dim:n.lnftti  ijuib.imLtut.fin.Et  PauL  f^fd^g} 

Proindcaducdbscapitis  duntaxatmi-  m  L^.^.dc cap.dtnm.  Tutclasctiamnona- 
jiimam  diminutionem  datur  rcftitutio  mittitcapiti5dim]nutio,exceptisliis,qu^ 
in  intet;ruj"n  ,  vduti  cum  qms  perado-  iii  lurealienopofitisperlbnis  deferuntur: 
ptioncm,  aut  emancipationem  ftatum  igitur  teftamento  dati  vcl  ex  Icgc,  velcx 
mutat :  obligationcs  cmm  pnorcs  ftritto  SCto, crunt  nihilomiiuis  tutorcs :  fed  le- 
iurc,  ctiam  per  liac  capitis  diminutioncm  giumx  tutcLr  ex  it.  tabulis  intcruertun- 
percunt  i  fcd  quia  iniquum  crat  hunc  m  tur,  cadcm  rationc,  qna  hcreditates  exin- 
modumludificari&agendi  fiicultatcph-  dclcgitimariqiiiaagnatisdcfcruntur,qui 
uari  cos,  qui  cum  talibus,bonafide,  con-  dclinuntcHe.familiamutatL 
,  traxillcniiidcirco  prstor  iJiUs  m  intcgruin  Ratio  autem  c\xx  capitis  diminurionc 
rcftitutionc  liiccurrit.  impuberis  mmima  pcreat  omnis  tutcU 

Hanc  pocro  minimam  capitis  diminu-  hxc  eft,  quia  qui  arrogarur  in  arrogatoris 
tionem,ait  prarror,priuata  cantum  homi-  potdlatem  tranfit  ^.ti.lnfl.  deddoft.  at  qui 
nis  &  famiiia:  lura  adimere  i^.D/^f^  de  ca-   in  tutela  lunt ,  illi  non  (unt  in  potcllate, 

dtmmut.  Quod  cnim  iura  publica  &  fed fui funt  iuris  pr.lHft.de tuteL 
ciuiliaadimant  maxima  media  capitis  Tucoris  vero  minima  capitis  dirainu- 
diminurioncs,cxpcditum  eft,  &:cxprcfle  tionc  tcftamcntaria  &  dariua  tutela  nori 
tcftatur  kiftinianus  in  ttt.lnftit.de  captt.  cU-  pcrcunt,quui li  cmancipetur  tutor,iui  cf- 
viinut.  Qupcirca///fl./.^.adpr2cedentia  hcituriuris&  paterfamiLadeoq;  ftatusi- 
refpicit,in  quibus  dc  capiris  diminutionc  plius  auj|;crur,ac  proinde  quia  tuicla  rcti- 
minimadiftum  erat  Anton.  Fab.  in  ratio-  ncat  ipli  adhuc  hlio&m.dcLtam,dubiura 
tijl  ad  d.  l  7.  planc nulkuT»  cft:fin  vero arrogetur  tutor 

Extin^uit  autem  capitis  diminurio  h^c  &  fihusfim.  c(Iiciatur,  idco  non  perit  tu- 
minima  ea,  qua;  in  lurc  potiusquamin  tcb,quianonlo!um^iatrcsfajnil.fed&fi- 
fedo  confiAunt :  N<rw  f w  talu  ftmt ,  W  InfimiUas  cutorcs  cllc  poirunt.  ft.  Inft.  qui 
faSi  potiut  ftnr,  <pum  iuru,  poH  capttit  ditni-  ttft.tut.dartpojf. 

nurionemper/euetottt,  ita  Modcilimis :  Le-       Lcgitimaautcm  tutclicxpiusdiminii- 
gatum in4nnosfi»gulos,velmetifisftngul9sre-   tione  tutoris ideo pent ,  quia  haec  dcfer- 
Mtrm,  velfibabnatio  legetur ,  rmirte  quidem   tur  ratione agnationis  ttt.  Inftit.de legit  *- 
Jegatarii  legatum interctdit,  capttit  tamen  di-  gnar.iuieL  icdtQ.l7.DjgeftM  capir. dtmtnut. 
minuttoneperfeuerar:  vtdeltcet qut4  talelegd-    Agnatio  autc  minimacapiiis  diminutio- 
.  iummfailopotm.quAmtniureconfiftit.         nccxnn^tnr ^.fiti.lrtft.delegit  agnat.tttt. 
£c  ^rio  cft,quod  potcftas  iuris  ciuilis,    §.peu  ltift.de capdtminut. 
ex  quo  fimt  oronee  capiris  diminuriones,       Excipiuntur  ilLr  tutclx ,  qiur  nouis  lc- 
adeacxtendi&  porrigi  non  po(Ct,  qux  gibusintroducuntur;hxcnimcapirisdi- 
iiint  menfadi  Lif.ffxxqutb.caufmaior.le^    minurioneminimanonliniuntur  <l!fa./<r^. 
4-4.de  condit.& demonftr4t.  AnuFab.io  r4L    7.  pr.  vbi  poftquam  minima  capitis  dimi- 
ad  d.  l. peimlr.  nutionccutelaslegitimas  exringui  lCtus 

Qu,9<J.  Cxtcrum  vcriun  &  cutelas  cxringuat  docuilIct,fubiiat  nic  vcrba :  ex  nouisau- 
Vtrum   &  aduu«ic  hxc  capitis duniuuuo  mmmu  tcm  lcgib.  &  hcrcditates  &  tuccla*  fic  ple- 

rumijii 


,  Googlc 


l  


t>B  JtestitvTloNi  Ik 

fumque  defcruntur,  vt  per/biix  luturali- 
tcr  dciignciuur,  vt  eccc  dcfcrunt  hcredi- 
tatem  SCta  matn  Sc  filio,  quibf.  vcrbis  in- 
nuitlCtusrarroncm  ob  quam  noua:  tu- 
tcLr  non  pc  rcanc  minima  capitis  diminu- 
tione,quoniam  fatione  naturali  &:iniuitu 
ac  contcplatione  coniundtionis  naturalis 
dtfcruntur;  iuraver6  naturalia  funt  im- 
muubilia  i.pen  InfiJesur.S.G.&CitLncc 
capicis  dimuiutionc  minima  extinguun- 
tur  ^.fitt/tl  lnjifr.de/egit.4gnat.ttttcl.  Scd  ho- 
dicncclcgiiimatutela  per  minimam  ca- 
pitis  diiTluiut.  finitur,  cum  cnini  cx  noua 
luftinianiconftitutioncin  Nov.j/g.c.).  co- 
gnati  pariter  cum  agnatisadtutelam  vo- 
ccnfur,nccampUus  lcgitima  cuCcla  iure 
agnarionis  defcratut,  idco  licctmrnima 
cipiris  diminutionc  tutor  agnatus  clle 
dcfinat,  quia  tamcn  cognatus  manct ,  id- 
citco  iurc  cognationis  nicela  retmcr.  De 
vcra  ic&ionc  d.L7-  fr.  valdc  dilccptant  hi- 
tcrpp.  cum  cnim  in  vulganb.cxcmplan- 
bus  ita  lcgatur:  tuccbs  ctiam  nonadimi 
capirisdimmutioncexccptishis,  qux  in 
hire  alieno  pofitis  perlonrs  dcferuntur: 
Haloand.inlcrit  tcxrui  parnculam  N  o  n 
ac  pro  deferuntur  lcgit  nou  dcfcruntur. 

Reftitutio  vcro  in  intcgr.  aducrfiis  Ca- 
piceminutos  datur  creditorib.ad  hoc,vt 
obhgationes  priftinas.iuris  fubtiHtatc  ex- 
tindas,  recupcrcnc,  ipfiquc  capicc  minu- 
ti  fic  perindc  teneantur,  ac  fi  capitis  dimi- 
nutio  non  intcruenillct:  cum  cmm  mi- 
nimacapiris  diminurio  obHgarioncs  cx- 
ringuat&adiones, ficut  fiipraoftcnlum 
fuit ,  hoc  autcm  cum  miuria  &  dctrimcn- 
ro  creditorum  manifcftc  coniundum  fit; 
idcirco  nc  fa£lo  aiicno  iniqua  conditio 
crcditonbus  rnfcratnr,  faccUrnt  pritor 
illisperintcgrumrcftiturioncm  atq,  ob- 
ligationes,capi  t  is  d  i  num/tione  exundas, 
rcftituit. 

Scicndum  ver6  cft,  quod  capiris  dimi- 
rrarionc  minima  obligationes  duntoxat 
ex  mcro  inrc  duHi  dclcendcntes  cxtin- 
guacur :  oaiu  qua:  cx  iureaacuzaii  vd  gett- 
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tium  proficilcuiitur,  capicis  diminutionc 
minmianon  exrinpuintur ,  quonia  capi- 
tis  diminutio  immma  lura  natural:a,qu^- 
que  ex  illis  dcfccndunt  ac  dcpendcnt  non 
lolhc  d.^.vlt.lnfl.de  Itgithn.  agnat.  tutiU. 

Cqrcrum  cmancipationcm  olim  fuific  Qy^ p^.' 
c.ipmsdiminutionem,mtcromncscon-  ^^;, 
ftat :  fiquidem  olim  is ,  qui  a  parrc  eman-  ctpjtiofit 
cipabatur ,  priiis  quam  (ui  cmccretur  iu-  ^dhHchth 
nSjinicrnilcm  ftatum  dcduccbatur:  pa-  f{,fcapi- 
ter  cnim,  li  fihum  (uum  mancipio  (eu  po-  tuminu- 
teftatc  fua  itbcrum  faccrc  dcfiderahar,nc-  ^,^  j 
celUmi  habcbat  fiiium  per  huiulmodi  nc- 
xus  folcnnicatcm  ahcui ,  puta  Gaio ,  vno 
folum  nummo  mancipare,  idcft ,  vendc- 
re ,  adhibitis  non  minus  quinquc  tefti- 
bua,ciuibu3  Romanis  put>cribus,prartcr- 
ca  aho  ciulclcm  conditionis ,  qui  hbram 
xncam  tencbar ,  &  diccbatur  libripcns ; 
tuncis.quifiliumempturus  crat,  luim- 
mum  tencns,  ita  diceDat :  Hunc  ego  homi' 
netn  ture  Qusrittum ,  meum  effe mo,  it^ue mhi 
emptmeftohocnuntmo.ttneAqutltbrdt.  Dc- 
indc  nummo  pcrcuticbat  hbram  illum- 
quc  dabat  ci,  a  quo  homincm  accipitbar, 
quafi prccii  loco.  Quo  fa(flo,homo,hoc 
cft,  nlius  lilc  in  im.iginariani  feruilcm 
cAifim  diccbatur  dedudtus  leg.  ifui  Uberos. 
^.i.Digtfi.de capit.  dimm.  8c  ob  hanc  iinagi- 
nariam  (cruilcm  caufiun  dicebatur  oiim 
cmancipatus  capite  minui.  Carrcru  poft- 
quam  hodic  vcnditioncs  huiuiinodi  fi>- 
lcnncs  &inancipationes  luftin.Conftir. 
ftrblatq  funt,rf  iplc  rcftarur  §  prtterea.lHft. 
qutb.mod.iiu  pjtr  pof.folH.ldarccrnon  iniu- 
ria.ncc  unmerico  qua-ri'ur,anne  adhuc 
hodie  cm.nnapatio  fircapirisdiminucio? 
Negant  Don.i.comm.i6.Goo.  /.  var.leS.26. 
Vacun.  dtcUr.  i&.  ¥n<i.Pr\ickm.ad ^.fi/luta 
poteftMfol.4^7.n.79  NicH.indtftt feud6.tb  2. 

t.  Nam  olim,  inquiunccmancipatio  c- 
rat  capiris  dtminucio,qnia  femel,iterum, 
tcrrio,vtlcnbit  Gaius  in  inftiturione ,  is 
qui  emancipandos  erat,vcndebatar,&  vt 
fcribir  lunfcm  Lhberoi.ff.dt  capit.dimii$.  in 
icmisaus  imaginaruun  caulam  dcduce- 
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batui }  vndc  &  mortaiicau  comparabatur 

Dtgtjl.dc  lib.  & feftbum.Lji fta.  Digtft.  qu4nd. 
lUes  legat.  cedat.  At  hodie  fublata  eft  hxc 
iaao>  pollquam  ex  manapauoneiuftu- 
lirlafttnianus  iinaginariasiftasvendirio- 
nes  ^.pr£tert4  inftinajqHAmwmAmfi»* 
foteftat.  foluituT.  Qu.>reemancipatio  non 
ampUus  dicendacnt  ca^^ius  diminuuo.. 

a.  PrxtcxeafiUoslamiliis  peretnand' 
pari<meni<capice  nonminuicdr,  icdma- 
l^is  ingen.ir  :  cuius  dcccrior  ht  conditio 
pcrlbtus  marationcminaUquo,  is  dio- 
cui4:apitenuiiui>nunquam  vcro  iSj  cu- 
inspcronmiai]ielioc.Hincecbmienius, 
Jiorc(bcumfinimmncct,coquod  ex  lcr- 
«ofitIiber,nontamcn  capite  didtur  mi- 
nui>(j9iacapitcau^ccur^us^i  Ibcus  pcr 
omnttfnflMdiiM  nmtaniK* 

ConaaiSan-t  vcro  afCrmatiiuraiopU 
•  inonem»  quod  &  hodiemo  ture  eman- 
dpiariofu  capius  dimiiuicio>  cucncur  poft 
Accuriittmin  $.  p^mMMmoftiAtmJM- 

cifc.Hotomann.&Iohann.Harprecht.4i 
^muunt4.ittftitMc4fit,dimiit.  JcancDuar 
ren.  m  rit.ffJe  c^^tJimiM. 
j.  Quia,defiiiicnte  InfHntano ,  uifme. 
lnftitut.de  CAf  it.dimm.  Gipitis  diminutio 
cll  prioris  ftatus  mutatio :  atqui  emanci- 
pario  non  minus  hodic,acquc  olim,c(l 
.  priorisftatosmuariosfiqindememanci- 
patus  qui  oiim  alicni  erat  iuris»aflac(ai 
iuris  cllc  incipit,atq;  c famiha  patris  exit, 
^ .  nouamq^€tfniliam  con(bcuic^$./^.M/?ir. 
fiAmm»djmfmr^f9t.^b^M.  NecieRx^ 
quod  ftaromliiiimnonin  melius»  fid  in 
deterius  murct.Hoc  enim  requi/itum  ca- 
pius  dimmucipnis  non  cft«  vt  mox  dc- 
iQonftrabicur. 

Kec  &c  ad  femiadc,quod  Vaoonare* 
^ndccNonidcodiccndum  filium  per 
emancipationcni  capitcminui,<^uiaiu;  hc 
ittris,ahoqum  motto  quoq^  pauis  diccn- 
dum  cttwe  minui  filium ,  cum  momur 
patce»  uiiittrisfiliieffidanrar.  $.  kJiifkiit. 
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<qmhm  uudkimfdtru  futftntk  fMna. 
ReijMMid.  Hoc,  inqaam,iionobftaiiv 

quia  morte  quidcm  pacris  fiHus  cffidtur 
iuiiuriSjVt  emanaparionc  :  atmorrepa- 
tris  famiUam  non  mutar,  nec  ciamiha  pa- 
cciscrii^vtemandparionc  i.fiiuH»fiitm^ 
jkt^jfgutttmd.  FamiUxautemmuca« 
tio  edcapidsffliliurio  tfikDigefiMtefif, 
dimomt. 

1.  ini.mmmM.hiHtm.iet^.ibmmit. 

expreile  luftinianus  ad  minimamcipiris 
diminurioncm  rcfcrt  cmancipationenr 
iic  cnim  fcribic :  Minimd  (Mf  itit  dminmi» 
ri7,  cum  ciuitmrttitutm&Ubcrtm.fedfts^ 
tm  hmmmt  umnmtt^ttm^ifmdmmtii 
qui  cumjui  turitfiterunt,  cceperunt  dlient  iuri 
ftibieili ejfe ,velcontrd;  velutt  fi  filnisfamtLii 
patreenutncifAtuifutritt  eiicafite  mmutm. 

RcipondccquidemljKeUiiis  in  dBSL|. 
itkmuL  h^btm.  4t  eiifit,dSamteSietd»K 
Uim  ius  vems ,  quod  in  cmandparionc 
obuncbar>improban  vcro  iaicempcrne- 
ceflariamconuquencumin  d.S.ffmm§t, 
lnCupcT\cth3id.\.lvelutiftfiiiutfiiml.  dv^ 
cllc  ambigusE  fidci,  idquc  indicare  noCM» 
'quibus  in  pandc<5ris  incUiiaiunt. 

yeruncaiiicnnoniniidngic  hocpropo* 
£mmai^lunGntnmsprimfi  enimeftpU' 
ne  diuinacorium quinimo  ncc  verrtari 
con(cntancum:ad  quid  cnim  obfccro  lu- 
ihnunus  ius  vctus  rcfcrrct ,  li  idem  ncc 
Approfaaxet^cimprobarctcx^rcde.  Vr 
taceamquod  ludinianusapcrtcteftetur,  . 
fein  inftirutionibus  nihil  tyronibus  iuris 
proponercquod  in  ipfis  rerura  mono- 
memis  tioa  obrineac  Prmem.  b^im.  Ac 
pofierinseriamquodammodo  lemetad- 
umeft.propter  circulos  quofdam  textu, 
cuiuslodtio  ommbus  in  manuicripus& 
imprcOis  excmplaribus  ccra  &  conftans 
eftyindnbjnmrenoGare. 

Quocunq;  adhifamiliamutarnr>ille 
cil  capitis  diminucio  L  final.  ff.  dt  c*ftt.  di- 
«MiM/.vbiPaulus:  Cum&ldiertas&catttat 

effecsfitkdlhiHmitmmfvi^ka^  • 
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«ipacionc  ctiamnum ,  poftqua  vcndirio-  uili  impunc  pritcriri  poterat,  ncc  patri 

nc$  &c  cmanciparioncs  imaginaria:  fubla-  ab  intedaco  lucccdcbat. 

XX  iunt,  familia  mucatur  ^.prdterea.  Inftit.  4.  Quia  ctfi  lilius  ftatum  novum  acqui- 

tfUib.m»d.iuspatr.potlfia.C.dectiupicMAp-  rat,vetercm  camen  amicrit,  &  familiam 

turadhuchodiccftcapinsdiminurio.  patris  iur.-iquc  indc  depcndentia  pcrdic. 

Ad  primum  igitur  contraruc  opinio-  Ncc  hucquadrat  cxcmplum  lcruimanu- 

uis  fundamencum  reipondco :  cur  olun  miili :  Scruus  cnim  manumiilus  ideo  no 

emancipatio  capicis  fueric  diminurio ,  no  capitc  minui  diacur ,  quia  prius  capuc  6c 

hanc  vcram  racionem  iiiillc,  quod  cman-  ftacum  non  habuit ,  quo  diminueretur  $, 

cipandus  in  lcruilem  ftatum  fiierit  dedu-  fcrum.lnftit.de cap.dmmut.  Pnuario  autem 

ccndus.hac  fiquidc  imaginaria  vcditionc  omnis  prxlupponit  habituiti.  Nequc  vc- 

&  cmadpacione  nihil  rcuera  libertari  ei'  ro  concedendum,quod  iervus  ftacum  ha- 

decrahebacxir,  nec  per  eam  ieruus  efficie-  bcac,  prouc  hic  ilatus  accipitur ,  ftatus  e- 

batur;fed  idcirco  porius  emanciparionc  nimconfiftitmciuitatcljbertate&fami- 

fuiirc  capitis  diminutionc,  quia  ftatum,h.  lia :  at  nihil  horum  habct  ieruus :  pcrfbnl 

c.familiam  mutarit  d.Lftn.f.dec4ptt.  mm.S.  quidem  fcruum  habere  fateor,fed  ftacum 

twnnn4.hfft1t.fod.  Qupicumadhuc  hodie  non  itcm :  &  quanquam  is,qui  c  libero  fit 

peremancipationemfiat,<i$. wmwM<i5-  fcruus, fbtummutaredicatur princ.&  $. 

prateru  &  i fin.Cod.de enunuip.lib.  ideo  et-  /.  Inftit.  de  CApit.  dsminut.  id  tamen  idcirco 

umnum  dicenda  erit  capitis  diminurio.  diatur ,  quia  iHtum  icu  Ubcrtatem  amit- 

Etfanefipropcerca  emancipario  non  ei-  ric  Cum  c  iibero  ht  ieruus  ,  capitis  di- 

ict  capiris  diminucio,  quiaqui  emancipa-  minucio  dicitur :  non  vcro  cum  c  lcruo  fit 

cur  in  (ervilem  fbcu  non  amplius  deduca-  hbcnquiaillic  ftacus  mutacur  ac  perditun 

tui,fcqueretur,  nec  deportarionem , nec  hic  vcro non itcm. 
aquic  ic  ignis  interdidrioncm,  nec  deniq; 

arrogarionemeirecapiris  diminutionem  RES0LVT10  THESIS 

cum fiat fine vcra vel  adumbrata  feruitu-  DECIM^SEPTIM/E. 
le  ac  mancipatione. 

Adiccundumrefpondcndum  eftjne-  /^Vinta  reftitirurionis  in  integrumli/Wdi. 

gandononcapiteminui  cum  cuius  con-  V^cauia  eft  Absent  i  A  IvsTAzfi 

dirio  fit  mehor  &  ftatus  mutetur  in  meli-  «nim  quis  Rcipublica:  caufa  abfens  da- 

us.  Qiiia.idcapirisdiminutioncmrequi-  mnumflicrirpairus&  rcs  qualdam  pr^- 

ritur,vt  tlatus  mutcturiquomodovcr6  fcriptione  ,  vfucapione  vel  alio  aliquo 

muteturnihil  intercft  L     de  capit.dimm.  modo  amifit,in  intcgrum  rcftituitur ,  fic 

prmc.  lnftit.€od.  Quia  &: olim  cmancipario  vt  pr<j(criprio,feu  vfucapio  relcindatur,in 

capiris  fiiit  minutio ,  etfi  pcr  eam  condi-  priftinum  flatum  res  reftituatur,vt  pcrin- 

do  cmancipari  non  fuerit  reddita  detcri-  de  fit  ac  fi  prarfcriptio  feu  vfucapio  nun- 

or:  fcruitus  quippe  in  quam  emancipa-  quamintcrucniirct. 

cus  deducebacur ,  fida  folum  imaginaria  Ncc  folum  fpontanea ;  fcd  &  neccfla-  Quq.  9$ 

&  adumbrata  crat,  nec  vllo  incommodo  ria  &  violcntaaDfcniia  locum  facit  refti-  An  igno- 

emancipatum  adficiebat.  Vt  igitur  tunc  tutioni  in  intcgrum ,  vt  fi  quisin  vinculis  rantia  fit 

potuit  cfTe  capiris  diminurio ;  ita  &  nunc  dctentus,damniun  fit  palTui.  mfla  cau- 

capiris  diminurio  efle  potctit.  Sed  vcrum  iufb  rcfticurionis  caufa  fit yi  reftitu 

3.  Quiacmancipcusnoperomniafta-  cciam  ignorantia  qiurricur ?  ficut  fi  quis  fw»» ? 

tum fuum  &  conditionc  meliorc  reddc-  ignoret  rem  fuam  ab alio  pofliderircfti- 

bat;fiquidem  in  ceftamcnto  pacns  iuce  ci-  cutionem  m  integru  petcrc  poflic ,  fi  ipfb 

' R  r  r  r  r  igno- 
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jgnorace,  res  vfucapta  fiierit.  Non  defunc  j.  Dcniq;  cum  prxrcripiio  in  odium  rc* 
vtiq,quiaffirmatiu{jpatrocmentur,moci  fuas  ncgligcntium  C\t  indu(5la:ignoran* 
fcqucnri'ous  argumcnus.  autcm,  ik  ^uidem  iufta  cx  cauia  ignorana 

1.  In  l/./n  fin.  C»d.  deprtfirtpt.  /o.  vel  40.  res  fuas  poiridcri  &  prjcfcribi ,  non  poflic 
gnmrumy  difertc  Impcrator  fcnbit :  HuU  dici  res  luas  ncglexille ;  fcquitur  ci  dari  if> 
U  (aducrfus  prarlcripiioncm j  moutndi  vl-  mtcgrum  reftitutioncm  aducrfus  pr^fcri- 
tertus  fa:ult4rem  competerey  etuunfi  delegii  ptioncm  longi  aut  longiflimi  tcmpons-> 
ignorantta  txcufitre  tentautrtt :  vnde  a  con-  Sed  lamen  his  nil  penitus  motus,  contra- 
trano  (en(u  colligituc ,  quod  ignorantia  ria^opinioni  firmitcr  mharcndum  puto;  ' 
fa<^  pariat  fiiculKitem  vlterius  moucndi,  i.  Quia  in  L  omnts  4.  Cod.  de pr*firtpt.  ^ot 
non  obilante  triginta  annorum  pra:fcri-  vel  40.  annor.  is,  qui  rcm  ajiqu.>m  longiffi- 
ptione ;  &  C\  hoc  non  voluillcnt  Impcra-  mo  tcmpore  praclcripiit,dicirur pleri/imA 
tores  iion  Fefbrinxillcnc  hoc  ad  ignoranr  firturttatemmttm.  At  non  ellct  plcniflima 
dam  iuris.  iccuritate  munirus.fi  in  intccrum  rcftitu- 

1.  Cuiaddunt  &  hoc  argumentum,  noncm  aduerfus  pra:fcnptionem  fuan>  ' 
quod  non  cx  fola  iufta  abfcntia,  (cd  cx  a-   luctuere  cogcrcrtir. 
Iia quaiibet iufta  cau/a  maioribus  zj.annis     1.  Quia  in  Lfin.tnfin.  Codk.  de leng.  tm^: 
in  integrum  reftitutio  detur    ffi.  ex  quibm  prafir.Apcni- fcribitur  in  prqlcriptionc  re- 
saufismaior.vhi  in  adidto  pra:toris,quod  i-  riuu  nulUm /cientiain  aut  ignorantiam  effi 
bidem  proponitur ,  harc  claufula  iubuci-  cxpedaTtdasn. 

tax:  Siquaaliaiufiacaufaefievidebttininm^  3.  Quia  dcniq;aduer/iispubhcumnul- 
Ugrum  refiituamyijuod eiut ptr  leges, plebefii-  la  datur  rcftitutio :  at  vcro  viiicipio  bono 
IM,  Senatufiotifulta, edt3a,  decretafrincipum  pubhco  eft  introdu(ibi  L/.ffde  vfiicap.  Qiu- 
iiceitr.  proptcraducrlus  cum  rcftituuo  iu  inre- 

5.  Accedit  inftiper  his  /  Cs"  Atilicinut.       grum  non  compcret. 
ff.  deferuit.  prad.  rufiic.  vbi  aduerfiis  prar-      Ad  conccaria  prioris  opinionis  fiinda-^ 
/criptioiTCm  datur ui  intcgaim  rcftiturioj  menta  refpond.noc  modo:ad  primum.il- 
verbalcgishjcc  funt:  Er  Atiliiinusait.Cafa-  hidacontrariolcnfucx</./.^.cllededuduv 
i,-  .       remStatilioTaurorefcripfifiiiHkaeverba-.Hiy  &idcocontrarextusexprcilbs,mod6ad- 
f Ki  ex fundo Sutrino  aquamducerefoliti funt,   duclos  nil  quicquam  valerc,  quod  autenp 
aditrunt  me-.propofutrunt^aquam,  quaper  Impp.  cxprcUam  ignorantia-iuris  mctio- 
aliquot annosvfifuHt ,  exfonte .  quiefiinfun-  ncm  ficiunt,id  iion  eo  conliHo  fadunr,. 
4o  SutrinOyducere non potuijfe ,  quodfons ex-   putandum  eft,qiu<i ad  hanc  fobm ,  coft^ 
Mruiffet  -y  & pofiea  ex  eo fonte  aquam  fluero  tutioncm/uarefttingerc  voluedntilcd 
capife, pttieruHtque ame,vt quodiut non ni-  ipfis in  conioltationc  de  ignoraTitia  iuri* 
gligtntia  aut  cuipafua.amtferant,fidquia  du-   propoiitum  fiicri  t.Deindc  vnius  inclulio 
gerenonpoterant ,hifrtfiitueretur.  Quorum  non  cft  alterius  exdulio,  maximc  vbiid? 
viihipofinLttu,cumnonmtqua  vifafit,fuccur-  quod  hic  omi<rum ,  alibi  apertc  indudi- 
'  tendumbisputauLlta^quodimbabuttumcu  rur,  cum  lex  cum  legeconferriiSc vnacx 
prmiumeaaquaperueiureadeosnenpotua,id  .^ceraexphcari&fupplcridcbcar.  Deni- 
turtftitiu  plattt.  qucqnodImpp.in</././.nolucnntiurisi- 
4.  Prxtcrcapro  hacopinioneficargu-  gnorantiam  cxdudere,  dare  pateicit  cjcj 
I  mentaturrqiiiarcftiturioinintegrumeft  verfic.fixt. 

.  remedium  iuris  extraordinarium,  idcu-co  Ad  fecundum  rc/p.  claufiilam  ifam  c- 
ordiuariis  non  exduditur,  arg.  Lpfiquam  didi  pra;toris :  Si  qua  alta  mihi  lufia  caufM 
bttm.g.deiAaiu  K/</^i//w,  non  r^ecUrc  ad  aiias  cauias 

.    .  .  .  ijiince- 
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irrintcgrumreftirutionisjlcdadaliascau-    mcdiu  &  quidcviolentiim,  vrq>compa- 
(as  abicntia:,&:  hoc  vcUe  pra:torcm,quod    ratu  fitad  ea,  qux  iure  cjuili  valuerunt  ic- 
fialiaiufta  abientix  cauu  ,  practcrenu-  fcmdeda:idco,quantuficripoteft,rcftrin- 
meratas  in  cdicko  apparucrit  ,  tunc  in    ginecijscx  cauiis ,  aux  in  lurccxptclTx 
iniegrum  reftitutio  conccdatur  i  idquc    non lunt,admiftidebcnt.  Nccfcntcniia 
intcrpretc  ipio  lCto  in  i.j6.tx  quib.cdu/^    Uicimpcdiztcxivis ii-iLfiprocurat.^.fitgna- 
WM/9r.  Vbiclaufulam  prardithim  dcuiftis  r4W/wjf.w<««icxquacxtorqucrcdilIcntic- 
abfentijc  caulis  aperce  intcrprctatur.         les  conantur  paupcrtatc  efle  iufti^Tlmam 
Ad  5.CX  /  &  Aiiluinus.  dcfumptum  rc-    causa,quare  adcxcrccdaappellatione  qui$ 
fponfioexpcditaeft,quodncmpciUicn6    rcftituidebcat.  Nihiln.  ahudibi  dicitur, 
concedatur  refticutioin  intcgtum  ob  i-  quaquodfifidciufToresalcntctiajContri 
gnorantiaiTi ,  (cd  quia  aqua  longo  tcmpo-    Principalc  bta.no  prGuocatint,pauperta- 
rcducincqmucrit.  Dcmdc  non  loquitur    ti^impediti.exculatafitcorii  inopb,n5vt 
ifte  tcxtus  dc  rcftitutionc  m  intcgrum ,  ^    in  inregru  aducrs'omifsaappcUationc  rc- 
pritor  cdidlo  poUiccturjfcd  dc  rcftitutio^    ftituant,&  dcnuo  ipfis  appcllandi  lacultas 
nc  planc  extraordinaria  ,  q  a  principe  fim    coccdatut ;  lcd  ne  poHlnt  madari  adnone, 
impcratorecxtiaordincconccditur.  Ad    principalccoucnientcs,cxccptione  rcpcl- 
4  rcfp.quod  dicitur,  ordinarium  rcmcdiu    li.  Rclcgato  quoque  vtrum  aducrfus  da-  Qu.  9  j.' 
noncxcludereextraordinarin  ,id  ha(5ten*    num  ,  quod  durante  relcgationc  plfius  Anrtle.- 
vcrum,quatentis  non  apparct  lcgulatorc    cft,i  eftitutio  detur.cxpcditum  non  cft.    gato  com- 
cxtraor<finarium  rcmediu  exduderc  vo-       Nam  quod  rcftiturio  ci  non  dctur  fi-  ctditur 
lui(l'e:AthoclocoidcgjlTcImpp.inaddu-    gnificaic  xidcmrl. Papmidn.     ff.  demmo-  refiitutit 
Oif>  conftiturionib.  vt  excludorct  cxtraor-    rihm :  exuU  reutr/i  non  dtbet  prorogari  ttm-  m  inte- 
dmariu  in  inregru  rcftitutionis  remcdiu.    fus  in  integrum  rtfiitutienu  fiafutum  ,  quia  grHm? 

Ad  vlt.rc(p.non  tamen  odio  dominoru,    i^futt , <Km  pctntrtt  ddtre  prttorem ptrpro- 
rcs  fuas  negUgcnrium,  qua  p.optcr  bonu    /:ur4torem,  vtlPntfidtm ,  rbterdt. 
pubhcu  \*uicapioncfiiiUcintrodudta,nc       Sedcontra,quodcxuU  ,  fiucrclcgato 
icilicet  domina  rcru  fint  lu  inccxtoJ.i.ff.de    competat  in  intcgrum  rcftifurio  ,  ailerit 
yfuCMp.pr.  I.tod.tif.pTxtcrc&  fi  argumentum    Vlpianus  in  /.  40. ff.  tx  quibus  caufis  maior. 
hocquicquamconcluderct,cvinccrecv-       Quodcoccmporc, quoquis  minfula 
rucapioncm  aduedus  ignorantcs  planc    ftiitexparna  ei  irrogata,  cuius  reftitutio- 
non  procederc  ,  quod  tamen  ditlu  foret    nem  impctrauit  ab  alio  vfurpatum  cx  bo- 
longcabfurdinimun».  nis,qu.T  non  erant  adempta  probatum 

Qw.  9 9 .  Scd  vtrum  iultacauCi  in  integru  rcftitu-    fucrit,lujc caufa: rcftitucndum eft, 
M p*'t-  tionis  maioru  (KPduptrtM.vt  (\  qs  ob  fum-       Kos  icxtus  ad  fpeciem  pugnantcs ,  ita 
fertAsfit  mainopia&rextremapaupcrtatc  nonap-    conciiiat  lulius  Pacius  ,  quod  d.t.4.0.  lo- 
tufiacdu-  peUetcxinde  Ixlioncaliqua  (cntiatrcfti-    quatur  de  rcftitutione  quxfit  iurc  ordi- 
yi  rtfii-  tui  poffit,quacrit Et  quan^  pro  alfirma-    nario ,  veluti  de  re  cxuU  reuerfis  rcftitueii- 
SututnU?  tiuiimultir>ccincruditilCtipugnet,vcri'    da,quam  alius  tcmere  occupauerat :  fcd 
taraca  cft,  g>  non  Ct  iufta  caula  reftitutio-    d.l.2o.de  miuorH.  agat  dc  reftitutione  cx- 
nis.Pruuon.  in  proximcdifcuUaqu^ftio-    traordinaria,  ^u.t  fii  cognitionc  prarto- 
neoftcnfum  fuit,reftituiioncaliaobcau-    ria :  harc  non  concc.Utur  cxuli ,  nifi  cx 
iam,quaab{cntix,maiorib.non  tribui:^    caula ,  vt  fi  Procuraior ,  qucm  cxul  reli- 
indc  rcftitutior.is  iuftam  caufam  non  fiip-    querai  mortuus  fucrit  l.j6.^,  i.ff.  ex  quibut 
peditabit  paupcrtas.  Acccdit  quod  ciun  (aufis. 

xcftitutiuuiintegrufic  exccaocduuiiure-       £c  AtuoniusFab.  in  Racioiuiibusfta' 

Rrrtr    1.  tuic 
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tnit ,  rclcgaro pcr in intej^mm rcftitucio-  aucnonpoiluu »  atuuon  veimcinmeii^ 

ntratcguianternon  fuccurrijii  procura-  tcm. 

toxemnonrdiaiieiiCatiimquodipficiil-  Qv|$>dfivet6ab6ntcdkfDKfit|NNM!ii>r 

paimfnuaiipomt ,  quod  neintni  remm  fitocera,cuitt8  nc^^enda  res  penetnii^ 

luarum  adminiftrationem  commiferit ,  adiuuari  debet  abfcns.fimalit  reftitui, 

adcoque  damnum ,  quod  exinde  fendt ,  quam  imecd&  mandaa  a^one  c6(equu 

nequidemienticetntdlig^mintum  quod  Cur  cnim  nnius  fiiociircetur  diligend- 

non  (ucctirarur  hoc  caiu  ci,qui  ReipubL  bus,qndB'liis ,  qtii  renun  fuarum  curam 

caufaabfiicric  i /.-^0.  multo  minus  igitur  ne^ltxerunt L24  ff-<ie his ,  qut  itifTaud.CTe- 

(it  fuccurrcndum  ci ,  aui  cxilij  &  pcenx  iit.  Etcur  mclioris  conditionis  clknc 

cauia  abfueric.  Excaufatamcn  fuccurri  &\xiti;<iuipeiiaLSerum4^.Jf^iudnMM(Uu 

rdenco£4A$.A^  Ex  qmbm  fmfmm,  Etqtioaluenoa  fic dinerfQm  in cdef 

Caulam  vero elle ii  vei  procurator  mor*  gtfo  (eu  exule,atque  in  eo  qui  Reip.caulk 

luus  flt  ,  vcl  non  idoncus  deprchcn-  abeft  conftituendum  ,  larisoftcndit  IC- 

dacur ,  vel  li  non  potuenc  inuenih  qui  vcL&\nd.Lt6.^,vlt.  Nam  cumduiil£C,ab> 

cxuliivdalitcr 'aUmci»  mindaufiiKi>  fenriRetpxMi&fiibMeniciidnnu  fiiridfc- 

petec>  &jia  quoque  fiwobui  Coiar  querit  procuratorein»(ittenflii:«filfaiidt 

cius.  in  fine  iliius  1.  Generalittr  qmtiemtimqiit 

£go  ialuo  aiiorum  iudido ,  ita  cum  qukexne(efitMei$t$Htxv0ltM4iU4dffimil^ 

Matm.  \C^efi»ibec.  ftacucndum  cxifti-  ebnopmeretei/ithiemaidmi»  ,  ■n:i<^jian 

mo  :  eum ,  qni  vd  Rdpublioe  cauia  ab-  Non  obftac  huic  (enmina;  primol$|fc 

cft,vclrclegatus  &:  in  exilium  irc  iuflus  ff.txtp^.caiif  mMor.  vbi  Paufus  ,  J«f# 

cft  ,  fiue  procuratorcm  reliquerit ,  pcr  RetfubliucMifiidffutmtu  crat  ,Ji  Prtturdto» 

qucm  dcfenderctur,(tuc  nou  rciiquerit  rem  rehquertt ,  per  quem  defendt  p^uit  il^ 

inintegrumeflereftitnendamifidiunnii  mt^grm nhnh iJMm» mMmi v^^iA^ 
ititerdiinamcrii  LiS.^.  f.ff.eequii.cauf      Reip.  Nam  rede  Weienbedus 

W<«pf.vbi  Vlpiinus  lCrus  ira  fcribit:  H^er  fpondet,  cam  lcgem  non  loqui  deab- 

fUufidA  edi&9  in/erta  e^  neceffario :  muUt  lcntc  ,  qui  Procuracocera  reiiqucnc  ad^ 

«Mii«0i  imaifftnmm» ,  qui  dtfmm  «ccfus  orarientem  •  ledde  pK»eniea^ 

f^^uumkgmiiimmtimlk^dtimemimt'  uetiiia  wbfenwm  tdHtnciido  sbnc  emBi 

fmipotuerunt ,  vtquotiem  aqmtdsrefittutiih  imputari  poteft  quod  non  egerit  cum 

mmji^erit  ad  bdHf  (UufitUm  ent  defieM"  Pcouiratore.  Istur  pcc  vdmmn  re^ni 

di»m.'vtputalegnfonequispR>ciuiiap  inKUigimrprafiens,  cnia»  «e«  vfiiamlk 

ce  ftinfhis  eft ;  xquiifimum  cft  cum  refti-  fiiitper  abiencem ,  vt  (enfus  legis  hicut t 

tuijlicec  Reipubl.  caufa  non  abfit  8c  fx-  Cik  , qui abftiturus crat Reip.  caufa.Pro- 

pif7Imcconftifurumeft,adiuuarieumde-  curacorcni  reliqueric,&incerca  resaite- 

Dcre,iiuc  habuit  procuratorem ,  Huc  non  rius  przicntis  vfiicepcdt  >  tcun  pccfentt 

.liabijlc  huic,cuinsces  vfiKajH!al«ieal>aMenae>» 

Ec  catio  eius  cft  £ids  peripicna ,  quia  fi  non  (iiccurn  pcr  in  mtegrum  reftitudo- 

percgre  abfuturus  nullum  rclinquit  nem ,  c6  quod  culpa  ipnimpucari  poflic 

.  procuratorcm  ,  culpaei  nuila  unputa-  quodcuprxlcndsprocuratoccnoegcriCk 
j^npc^ft,  quoniam  noa  femper  imfr>  NonobAtt4CiiA$.£.Inqaainpia- 
.  DS  inueniri  poteft  pcocutator ,  8c  ea  iniu-  noSj  idmrfitrdkigaum  reftitunmttmfiuie»' 

^  pcr  eft  pronci/ccntium  ratio  &  fcftinario  d*m  ex^enerali  tUufiila  Pomponim  ait,  fid 

ilU-quc  occupadoncs  vt  admimftraaooe  &non ipfi  cMfedemUm^ qma/ttmtfrtdtrf' 

.  ncgod9CUinuiocuia  aUcoideipandare»  ttaMt^iMfmn»  .  ^■^'it^^j 
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De  Restitvtioni  In  Integrvm  Thesis  XVII.  8^^ 
.  Refpond.Namapcrrameft^quod  hic    ftiturionemluftiniani  mi/.)?».  Ccitf.  d» 
rexius  de  co  caia  fir  intelligcndus  ,  quo  frw^./«/»/r^.r(/?if.vtmoxdiluddeoftcn- 
procuratorem  (aris  comodum  habere  pc-  detur. 

cuii :  at  quid  fi  habcrc  non  potuit  idoncu  2.  Idcm  quoque  relucet  ex  f.  /.  de 
procuratorem  .«'reftitucndus  crit.  4<?.  illic  Iuftinianus:^i  quu  cum  Ut$pubLcMt- 

Nonoblbi Li.i.fin.ff.quandoafpelUnd.  faabejfet.velmhoflittm p»ttft*teeffetyremeius 
in  qua  dicitur,(i  abientis  procurator  non  qui m  ciuitate  ejftt^vfucepait ; permittitur do- 
prouocarit,  difticile  efle ,  vt  abfens  audia-  mino  ,fx pojftjfor  ReipubL  caufa abtjft  dtjietity 
tur.  Vnde  coUigitur,quod  is,  qui  abfutu-  tuncmtraannum,  refciffa  vfucapme  eam  pt- 
rus  procuratorcm  rehquit  in  integrura  tcre. 

non  reiticuatur.  Ecce  hicadrio  re/cifloria ,  vfucapione 

Rcfpond.Scd  male :  non  cnim  dicitur,  iam  re/cifla,  dicitur  intraannum  compe- 
abientem  in  mtegrum  reftjtui  poftulan-  tere. 

icmaudicndum  noncfle  ,  fcd  abientcm  NonobdiLt:  Lfin.Codic.de temp.inintegr. 
prouocarcpoftbiduumvel  triduum  vo-  refttut.  Nam  loquicur  ea  cxprclle  dein 
lentem,nonc{Te  audicndum.  integrum  rcftiturione  ,  dequc  remedio 

lif,S.  Sic  autcm  abfens  Rcipubl.  caula  rcfti-  refcindcnte,  vt  clare  indicanc  conftiturio- 
tuitur.vt  li  rcs  ipfius  captx  fint ,  vfucapio  nis  iftius  vcrba  initiaJia  Superuacuam  diffe- 
relcindaxur  ,  &  fi  quae  a^iones  omillz  rentiamvtiliiamtinintegntm  reftttutionit  i 
fint  &  tempote  fublaac  reftituancur,  om-  noftra  Rep.feparantes,fanctmus  &(.  inde con- 
niaque  in  priftinum  reponantur  ftatum,  ftatqaadrienniumiftuddequoineaLfin.  agi- 
vc  pcrindcfit,acfiresipfiusnunquam  fu-  turprafinntrtftitutiominmtt^rum,non  vero 
itikm  vliicapta: ,  nec  adiones  per  tempo-  re/ctfforiaaSioai* 

ris  prxfcriptionem  extindz.  Nec  mouec  quod  luftinianus  ait,  qua- 

Compctic  in  inccgnim  refticurio  per  driennium  dari  non  tantum  ad  mouen- 
^^*^'  abfenriam  ixfis  rnrr^  quadriennium.  Hoc  damhtcm,  (ed  adeam  finicndam  :  nam 
^        enimomnibusin  integrum  rcfticurioni-    per  /if/««  intclligit  Imperator 

bus,  quibufcunq;  tandcmexcaufis  com-  reftiturionem  in  integrum,qiixnon  mo- 
petentibus,hodieelTe  pra:fixum,acpnfi-  do  intra  pr<Tfixum  quadricnnium  fit  mo- 
nitum  fiiprai»rA<ry?  /.  oftcndimuscx  Lfin.  uenda,(cd  finicndaquoque. 
CjU  ttmp.tnintegrum  reftitut.  Quodtar  Nonaduerlaturquoqucquodinedi- 
mcn  tcmpus  ad  adioncm  relcifToriam,  £l:opractorisdcatrioncre.'cilIbria&rcfti- 
quxdiuerfiflima  eft  a  ccftiturionc  in  in-  tutionc,vniusanni,nonduorum  fiat  mc- 
tcgrum,perperam  refcrri  Author  noftcr  tio  Li.f.  exqutb  caufis  maiores.  inverb.tarum 
purar.  rerum  ailtontm  imra  annum ,  quo prtmum  d* 

Etcnim  rcftiturio  in integrum  ad re-  earetxperiundtpeteftaserit&c.  Vndecol- 
icindendum,  quodgeftumcftinrraqua-  ligitDuarenus.quodcumpra:tordicat,(e 
dricnniumconrinuumpctcndaeft:aftio  reftiruturiiincraannum  ,  necaddatfirin- 
autem  teiciiforia,qi^iinpctratarcftitu-  tra  altcrum  annum  adlionem  datumm, 
rionc,&adhi,quiccftuserat,relcilIo,in-  codem  anno  compctac  adio  refoiloria 
tcnditurdere  ipfa  rcftitucnda ,  intraan-  quoreftirutio,&conlequenter  ,  mutaco 
numvrilemcompetit.  Probat  hanc (cn-  hodic  anno  reftiiurionis  in  quadrienni- 
tcntiam  leg.sT-  Dtgeft.  de  obligat,  &  allion.  um,adlio  quoque  refticucoria  intra  qu«- 
Nam  ibi  dicitur  fi  adio  dct ur  relcilla  vfii-  driennium  competat. 
capioncannoeamfiniri,  quiacontraius  Rclp.Facilequippe  largiocquodintra 
duiic  datur.  Ncc  mucatur  hxc  L  pcr  con-  annum  compctac  reftiturio,  &  adio  rcfti- 

Rcrri  j  tutoria 
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cucocia <\ao<\, iiicra.aunum  dccur,  id  quod  f e  fua  habcar  acbioncm  in  rcm  ieu leina- 
TCztorisedi^iiinfignificacfeduMleiioa  dacanonemquxpcrpeaiaeft.  « 
Mqnitur 9  quod jnmeondem  annum  de-      Re^ond.  Nun  ibendum  eft  pneso-  > 
nirvrrumqi  rcmedium  rcfcindci^  &:re-   rcmcuminintcgrumaducrdis  vRicapio- 
fdironumjlcdpotuis^uodpoftvrucapio'  ncmrcftttuit  ,  vfiicajpionemrcueranon    .  - 
ncnuncraannumie(cd&incoinpeai»in-  Keiandeis»iedvtnidittMaxat&efiednin 
ttaannura refcillbma&to CKptc(&  docec  q>fius:  pcccor fiquidera vcdominium c 
S.fdt ohhg4t  & *S.  ccre  nou  poteft  prindp. Inftit. de Ur.0T.p9jf. 

Simihteradrcmnon  facit,  quod  ait   Iuquoquedominium,aliiicguime cS: m- 
Duarenus,nuUumfeinucniirclocum,in  re  ciuili  quacfitum ,  non  potcil  aufcrre 
qoo  ^ftiiiflaarar  anhhs  ceftitutionis  ab  &  alii  ceddere,  (eii  cefttcuere»pEouide  nee- 
aRnonmibriza(£tionis  ,  lcdvbivis  de  a(^oncm  vctcrcra  reddit*  iedadionem  ■ 
codcm  anno  leges  loquantur.non dc du-   nouara  \  quiA  fi.vfucapionc refcida, prior  : 
plici:cumKalu^nunusfii§.  tMffiuexd^-  adiopuiliscompctcict,  noncllcc  opus' 
wr/g.l4fr4ft.  loquacurfimuldeRiciflaa-  a^onem  pixtoriamdsri  $.  4.  infta.  dt, 
^one  &  refciHoriainftitueQda ,  &  luris-  dt,  £t  cnm  rei  vindicatio  ei  competac. . 
conCukns,  m d.lltt btncT^rH/ ff.  de  O.  &A.   cui  dominium  iurc  ciuili  quxfitum  eft 
Idemergodehocquadrienmodicedum,   Ug.2}. DifffiM  tier.vouL  Nunquamveroj 
cum  dicat  luftinianiii    ipftimiflcquar  adiierfiis  eundem  cotnpecac  :  Iddrooi 
dtienniumlooo^milis  anni.  nonpoceft  dari  pnori  domino,  cui  duili! 

Re(p.  Etenim iidem  tcxtus euidcnter   iurc per  vfucnpioncm  doininmm  legiti- 
probant.quoda^borcfdlToria  intracun-   mc  mit  ademptum  ,  aducdus  cum  cui- 
dem  annum,qui  rcftitutioni  przfixus  eft,   vfucapione  kgitime  ecac  dominium  ac- 
BonfitiiecedSunc>Snftiiiienda,  fedeialius  quificum.         r  -      n^y-r  .xtr 
annus  prxfigatur  ium  qucm  inftitui  dc-      Non  refTagaturdeniqueqnod  obiidc 
beat:  diciturenim/w  </.§.R«r/*K.&<i/. }/.   DonelUis  :  verbum  «^/r«rwnir  dcdara- 
a^orcfciiIoriadanr^{^vyi((<i^wM«,hoc  rc,  mccgram  iclticuivccercm  a^onem» 
eft,  poib^uamvfiicapbeftKe(ala>aixpii  vtfiperpetnainericancemiamamicieteet 
ftd veidndcndamvfiicapionem  damr  an-  tur,cum  cciam  petpeaiaac«poftquam  ce«^ 
nus,proindc  pod  annum  iftum,  rcfciffio-   fticuta  eft.  Pcrpetua  aucem  ftierit  adHo 
nivmcapionisprxfixum  ,  datui  adiiiore-  in  lem  ,  quz  pnus  dc  rei  luxdominio 
ftifloria (eu refticuDoaa.'  Deindeol^-  competiit.igiturpcrpcmaficedampoft.. 
nandiun ,  quod  in  textiblisaddu(fl:is  non   quam  cft  ccituuta.  • 
fu  iermo  de  tcfcindence  rcmedio  ,fiuc  dc       Rcipond.  Qupd  cnim  cadcm  adHo 
in  integrum  rcfiicutione  ,  led  deatliuite   lefticuacur  qux  pnus  compcuicnegatum 
icfuilociatantum  jvcpcoinde  minim^  acrefucacumiamfiipcafiuc ,  &  cui  adio 
ie  non  debeat ,  fi vnius  fiilQnnanni»  lefti*  refticoria  non  poflit  efle  perpetua ,  laiio 
tutorix  a^ioni  praefiwE  >  flgnonaani  dtt-  eft,quiaaduermsiusciuilecompetic  ,  & 
plidsroentio  Hac.  comparataeftad  ad^m  ,  iure  ciuili  vali- 

Nonaducriacur  quod ,  rcftuutionc  in  dum  ac  fubllftcatem,ceidndcndurn  ,qux 
Integcom fafib,priftuiaaAio,qiuean«eT-  cario  ceddirur  mk!g^l^g^dtobltg4tt.& 
fucapionemdcrefittdoroinocompete-  tXtMk 

bac,rcftiruacur}  cidemque  reddatur  do-        Hanc  reftituroriam  a£Honemvufgo  UtJh 
sniniunvquodvfucapioncpriusamiferac4  appclUt^uu  ^iiafi  fubiuuoum  jtiJaoacm: 
■fiibvecoifta,qux  priusdonmqampe-.  fnpa  qnod  ad  csanpfaini.  Ac  fimilimdi- 
ciii«fiicatperpenia»acdoBiiiinetiimde  naBnftioiMS  puhlicBing  fiicrit  itcodii* 

• '     "  ■  '        "  ■       da  , 
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/!lta^  practorCjVt  nrgiiit  /f.§.  rtnfus  ex  diutrfo 
twm  etiam  \^u.mleg.sh  Digeft.dtobbgAt. 
clarc  8c  perlpicuc  id  fignirican  vidctur: 
nam  ibi lurisconfultus  lcribit ;  Iteinfubb- 
cidttd,  qutMdexemplim  vmdicationU  ddtur, 
fedcumrefiiffa  yfuupmeredditur  Attnofint- 
tur  &c.  His  verbis  Paulus  aftionem 
publicianam  dicit  refiiffa  vfucapitne  reddi: 
Atquia«5lio  ,  quaercdditurrelcillavfuca- 
pione,eftadtio  rrftitutoria&  rclcillbria: 
proindc  ex  Panli  lurisconfulri  nientc  hxc 
publicianaeft. 

Scd  quod  adlio  refcilTbria  non  fit  qua- 
fipublicianaveriuscft ,  tum  quiacftpif- 
blicianac  adfcioni  plane  contraria ,  vi  argu  - 
unrvcrba  d.^.  f.  RurfusEXDiriRSO,  ha- 
bct  quippe  intenrionem  contrariam  in- 
rcnrioni  publiciana":qui  enim  publiciana 
cxpcritur,is  conrenditlc  dominum  clle 
cum  tamen  dominus  non  lit:  ai  qui  a(5tio- 
nem  rcftitutoriiiinftituii',contcndit,cuy.i 
qui  rcm  vlucepcrat  dominum  non  fuif- 
fc  ,  cum  tamcn  dominus  reuera  fiicrit: 
quocirca  dici  non  poteft  ad  fimilitudi- 
nem  &  exemplum  publicianx  atkionis 
hancrclcillbriam  elTemttoduifiam  :  tum 
etiam  idcirco  hacc  adio  non  ofttdicenda 
publiciana,  quianufpiam  in  icgibus  no- 
ftris  ita  nuncupatur. 

Nam  quod  ad  d.l.$S-DigeJI  de  ebbg4t.  & 
dEt.  \cz\>z\?L:\fedcumrefc{l[avfu(aptone  red- 
dttur  ambigiiarunt ,  monehtc  Doncllo, 
nam  (alua  raiione  redi  (ermonis,  vocula 
rf/W/r«r  refcrripoteft  ad  adioncm  publi- 
cianam  ,  aut  ad  lubintellcdum  nomen 
M^ionit :  Pnus  ob  rarioncs ,  modo  addu- 
dasjfieri  non  debet :  pofterius  igitur  ad- 
mittendum :  quafi  ita  lcripfilHt  luriscori^ 
fukusyfed  cum  adio  redditur,  refiiffav/iuapro- 
ntjdtirto  finitur. 

RESOLVTIO  THESIS 
DecitnaoHauA 

SExu&:  vlrima  inintegrum  rcftinirio- 
niscauiieftAXIENATIO  IVDICII 
KKitandicaalafudla :  cumcnimficripot^ 
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(ct.vt iiidicium  litemq;  mutando,  aducr- 
farius  noftcr codirionem  noftram  reddc' 
rct  lubftituerido  attcrius  prouincii  &:  lu- 
rifciicliionis  homincin  ,  cuius  forum  lc- 
qucndum  fit  f.sff  dea'ienat.iudic.mut.  auc 
porcntiorcm  aducrlanum ,  cui  pares  elTc 
non  polTimus,  velcumqui  nos  vcxarer ; 
idcirco  nealtcrius  fi&o  conditio  noftra 
dcfcriorredd.atur  <t /.  /.  practoraducrfias 
huiufmodi  alicnarioncm  iudiai  in  inte- 
grum  rcftunit,eam  relcindcdo,  auta»5ho- 
ncm  conccdit  arbjtrariam,vt  is  qur  rc.do- 
lo  malo  .alicnata  ,  dctcriorenfi  aducriarii 
condiiioncm  fccit^tanti  damnctur,quan- 
riaduerlarii  tntereft ,  alterum  aducrlari- 
um  non  habuillc  Li.&  l.s  ff.  de  alienat.  itt- 
dic.  ttiut. 

Vt  autcm  huic  reftitutioni  loclis  fic,  tVia 
coniundim  defidcrantui :  primo  vt alie- 
natio  fit  fa<5b  iudicii  nniradi  caula.  Secun- 
do  vtdolo  nlalo  ,  &  in  fraudem  aducrfa- 
rii  fit  fa<fta,quo eius conditio  dctcrior  cf- 
ficiatur.  Nain  fi  fine  dolo  malo  ,  &c  ideo 
folum  fit  fadta ,  vt  quis  molcftia  liris  Hbe- 
retur,  non  critvcrccundacogitatio  htes 
cxccrantisvituperanda/.^.  §.  i.  hoctit.  ac 
proinde  cdK^um  hoc  prartoris  cell.ibit. 
Tcrtio  vt  inrerfit  .idoris  mutationem 
iftani  f.idam  non  clle,Zalius 
alienar.iHdic.n.  4. 

Pcrtinctporro  hxc  reftitutio  propric 
.idartioncs  tatum  realcs,  fiue  vindicatio- 
nes  quaruin  cuitandarum  caula  aiienauit, 
quis  rcm  jquam  poflidebat ,  vt  aduro  du- 
rioi^cm  aducrlarium  opponerct ,  ada<ftio- 
nes  vero  in  pcrfonam,ait  Cuiacius,cdidtu 
hocprxtorisde  non  ahenando  rc  inliti- 
gioum  iudicii  mutandi  cau(a,&in  intcgru 
rcftitutioncm  nonpcrtinere,  quiadcbi- 
tor  non  poteft  inuito  crcditore  alium  vicc 
fiiadcbitorcm  luftitucrc/./.  C.  dtnou,  nili 
nomen,axlcoqac  ius  obhgationis  ccden- 
do :  quo  cafii ,  fi  cefllo  fadafuerit,alwcna- 
rionc  ludicii  mutandi  caufa,atqj  dolo  ma- 
lo  &  m  fraudem  cr  editoris  ,refbturione  m 
aequeibcum  habcrearbitror. 

'  Hacc 
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Hxcverorefticudovidch  polIefaUcui.  ttt.\bihiudsii\.SedipJiqtudemtaM,fmfia^ 

(openiaoia&otiofa,  proDCereaouodad-  imMSnuuer^immmd  AMmit  inieit / 

ueHus eum ,  qui  dolo  malo  & in traudem  ^igug  vebtintnmtiietmr :  i$  ven §demi  •  jl 

(ui  aeditoris  iudicium  alienauit,aduer(us  txpniri  velit,  ex  iSa fartt  edi&i  vetdtur ,  qtid 

quem  (blum  ex  hoc  capite  in  integrum  uuetm^^diemuieiiiiim  mUMditMffii 

xeilitutionemcompctcrediximus^ncem  Pat. 

■£ttofi«ieiviiidicattocompecat:camis>  PeninaainemhccinintegnimRfti-IiiXi 

qui  dolo  malorem  deHic  poflidere  pro  tucio  ad  alienadonem  fiuttrorum  iodi- 

poHedbrelubcarur ,  &  rci  vindicatione  ciorum,quaqiiismeru  impendends  litis 

cooaenirtpoiiic  L  qmpetu9r1sff.de  Ret  vm-  cem  alienac  &aiienadone  duriorem  con- 

diaitt  Vemntamen  nihilomintis inince-  diciooemaclueifimiecldit  Lt.iuf.ieMSe' 

gtmnrelticiidonemcompetaDedebiKMcU  maMk.mMt  cmipu  Btit  enim  pae&itis 

aBquiusvifumfuir.  (qu^  prxlens  didcur  contedadone  fa- 

Datur  |>orro  ex  hoc  edi<^o  dc  aiicna-  da )  aiienaao  ipib  iure  nulla  eft»  cum  lice 

tioneinHiaimntandieaiiCt&ftanonmo-  pendentenihilnoiiaxildebeat/ifcdAA' 

do  adio  >  ndiftmneft  i  iedetiam  exce-  tiiiift9t.tit.extr.Ne6tefmimit,  Acpro» 

pdo«quais,in  qucm  rcs  litigiofa  translara  indenuUa  refticudone,perqaam 

cfl^^HUf^cUacut  cscepcione  L  pZr.  / 1.  iciandiinirindigr». 


Ffnis  hum  dij^utationis  vndecinM. 
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